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INTRODUCTION

This Bench Brief is submitted on behalf of MNP Ltd. in its capacity as Receiver of Wolf
Creek Golf Resort Ltd. (the “Receiver” or “MNP”) who applies for an Order to increase the
amount of the Receiver’s borrowings under the Receivership Order from $200,000 to
$400,000.

The purpose for requesting an increase in the Receiver’s borrowings amount is to allow it
to pay property tax arrears owing to the County of Ponoka to take advantage of the Count’s
agreement to waive penalties totalling $106,177.40 if the principal amount of the taxes
owing in the amount of $137,155.42, are paid by December 31, 2022.

FACTS

MNP Ltd. was appointed as Receiver of Wolf Creek Golf Resort Ltd. (the “Debtor”) by way
of an Order granted on October 13, 2022, by this Honourable Court (the “Receivership
Order”).

The Debtor owned and operated a well-known golf course named Wolf Creek located on
lands south and west of Ponoka, Alberta. The golf course lands are in each of the

Counties of Ponoka and Lacombe.

The Debtor owes municipal property taxes to each county: with penalties, $243,332.82 to

Ponoka County and a total of $20, 870.19 to Lacombe County.!

The County of Ponoka has proposed that it will waive penalties and interest on the property
tax arrears owing to it if the arrears are paid by December 31, 2022. The amount needed
to be paid is $137,155.42 and if paid, penalties of $106, 177.40 will be waived.?

In addition, Lacombe County will accrue further penalties if at a rate of 10% if the taxes
are not paid by December 1, 2022.3

Pursuant to paragraph 21 of the Receivership Order, the principal amount of the

Receiver’'s borrowings was set at a maximum of $200,000.

! Receiver's First Report paragraphs 23-24.
2 Supra, Note 1
3 Supra, Note 1
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The borrowing limit was originally established base don an Estimated Cost Summary for
the period October 13, 2022, to November 30, 2022 which estimated costs at $133,000

exclusive of professional fees.*
Present borrowings by the Receiver total $175,000.°
ISSUE

Ought the Court exercise its discretion to grant the Receiver’'s request to increase the
borrowing limit to $400,0007?

LAW AND ARGUMENT

a. Jurisdiction of the Court to grant the relief requested

Sections 31, 243 and 249 of the Bankruptcy and Insolvency Act (Canada) (“BIA”) ground

the Courts jurisdiction to grant the relief sought in this instance.®

The relief is discretionary and in this instance the Court must be satisfied that granting the

relief is in the best interests of the Receivership estate.

b. Increasing the Receiver’'s borrowings amount maximizes benefits to the
creditors

Under the Municipal Government Act, municipality property taxes are considered a special

lien on the land and improvements to the land and take priority over the claims of every

person except the Crown.”

Penalties are included within the ambit of the special lien and have priority to other

creditors.

One important purpose of receivership is to preserve the debtor’s assets for the benefit of

all secured creditors and other creditors.®

4 Receiver’s First Report, paragraphs 21-22, and Schedule B.

5> Receiver's First Report, paragraph 21

6 BIA section 31, 243 and 249 [Tab 1]

” Municipal Government Act, R.S.A. 2000, ¢. M-26, ss 348(c), 348(d)(i). [Tab 2]

8 Edmonton (City) v. Alvarez & Marsal Canada Inc, 2019 ABCA 109 at para 22 [Tab 3].
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The offer by Ponoka County to waive penalties totalling $106,177.40 if the principal
amount of the taxes is paid will have the effect of increasing the available equity in the

assets of the Debtor by that amount for the benefit of the creditors.

Paying the amount owing to Lacombe County and avoiding an increase in penalties, which

the Receiver has already done, will have similar effect.

In Order to make the payments, however, the Receiver will need to borrow additional funds

to do so.

The cost of the additional borrowings will be approximately $22,000 if they remain unpaid
for a year. Despite the cost, the savings to the estate in being able to take advantage of

the waiver of penalties will be substantial.®

CONCLUSION

MNP respectfully requests that this Honourable Court permit the amount of the Receiver’'s
Borrowings under the Receivership Order to be increased. The appointing creditor, Cobra

Mortgage Services Ltd., supports the application.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 7" DAY OF NOVEMBER, 2022.

DUNCAN CRAIG LLP
Per: /)

b

Darren R. Bieganek, KC
Counsel for the Receiver, MNP Ltd.

9 Receiver's First Report, paragraph 26
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11/7/22, 9:34 AM RSC 1985, ¢ B-3 | Bankruptcy and Insolvency Act | CanLll

Factors to be considered

(6) In deciding whether to grant the authorization, the court is to consider, among other
things,

(a) whether the process leading to the proposed sale or disposition of the property was
reasonable in the circumstances;

(b) the extent to which the creditors were consulted;

(c) the effects of the proposed sale or disposition on creditors and other interested
parties;

(d) whether the consideration to be received for the property is reasonable and fair,
taking into account the market value of the property;

(e) whether good faith efforts were made to sell or otherwise dispose of the property to
persons who are not related to the bankrupt; and

(f) whether the consideration to be received is superior to the consideration that would
be received under any other offer made in accordance with the process leading to the
proposed sale or disposition of the property.

R.S., 1985, c. B-3, s. 30 1997, c. 12, s. 22(F) 2004, c. 25, s. 22 2005, c. 47, s. 23 2007, c.
36, s. 10.

Borrowing powers with permission of court

31 (1) With the permission of the court, an interim receiver, a receiver within the meaning
of subsection 243(2) or a trustee may make necessary or advisable advances, incur
obligations, borrow money and give security on the debtor’s property in any amount, on
any terms and on any property that may be authorized by the court and those advances,
obligations and money borrowed must be repaid out of the debtor’s property in priority to
the creditors’ claims.

Security under Bank Act

(2) For the purpose of giving security under section 427 of the Bank Act, the interim
receiver, receiver or trustee, when carrying on the business of the bankrupt, is deemed to
be a person engaged in the class of business previously carried on by the bankrupt.

Limit of obligations and carrying on of business

(3) The creditors or inspectors may by resolution limit the amount of the obligations that
may be incurred, the advances that may be made or moneys that may be borrowed by the
trustee and may limit the period of time during which the business of the bankrupt may be
carried on by the trustee.

Debts deemed to be debts of estate

(4) All debts incurred and credit received in carrying on the business of a bankrupt are
deemed to be debts incurred and credit received by the estate of the bankrupt.

R.S., 1985, c. B-3, s. 31 1991, c. 46, s. 584 2005, c. 47, s. 24.

https://www.canlii.org/en/cal/laws/stat/rsc-1985-c-b-3/latest/#PART_|_Administrative_Officials_40805 33/229


https://www.canlii.org/en/ca/laws/astat/sc-2004-c-25/latest/sc-2004-c-25.html
https://www.canlii.org/en/ca/laws/astat/sc-2005-c-47/latest/sc-2005-c-47.html
https://www.canlii.org/en/ca/laws/astat/sc-2007-c-36/latest/sc-2007-c-36.html
https://www.canlii.org/en/ca/laws/stat/sc-1991-c-46/latest/sc-1991-c-46.html
https://www.canlii.org/en/ca/laws/stat/sc-1991-c-46/latest/sc-1991-c-46.html#sec427_smooth
https://www.canlii.org/en/ca/laws/stat/sc-1991-c-46/latest/sc-1991-c-46.html
https://www.canlii.org/en/ca/laws/astat/sc-2005-c-47/latest/sc-2005-c-47.html
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Regulations
240 The Governor in Council may make regulations
(a) prescribing the forms to be used under this Part;
(b) respecting costs, fees and levies to be paid under this Part;

(c) designating the “court” for the purpose of this Part in any province except Manitoba
and Alberta;

(d) adapting this Part to the court organization or other circumstances of a particular
province;

(e) varying, in respect of any province, the classes of debts and amounts thereof to
which this Part applies;

(f) changing or prescribing, in respect of any province, the classes of debts to which this
Part does not apply;

(f.1) respecting the transfer of proceedings to a province other than the province in
which a consolidation order was originally issued; and

(9) generally, for carrying into effect the purposes and provisions of this Part.

R.S., 1985, c. B-3, s. 240 1992, c. 27, s. 88.

Audit of proceedings

241 The accounts of every clerk that relate to proceedings under this Part are subject to
audit in the same manner as if the accounts were the accounts of a provincial officer.

R.S., c. B-3, s. 212,

Application of this Part

242 (1) The Governor in Council shall, at the request of the lieutenant governor in council
of a province, declare, by order, that this Part applies or ceases to apply, as the case may
be, in respect of the province.

Automatic application

(2) Subject to an order being made under subsection (1) declaring that this Part ceases to
apply in respect of a province, if this Part is in force in the province immediately before that
subsection comes into force, this Part applies in respect of the province.

R.S., 1985, c. B-3, s. 242 2002, c. /, s. 85 2007/, c. 36, s. 57.

PART XI

Secured Creditors and Receivers

Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may
appoint a receiver to do any or all of the following if it considers it to be just or convenient
to do so:

https://www.canlii.org/en/cal/laws/stat/rsc-1985-c-b-3/latest/#PART_|_Administrative_Officials_40805 207/229


https://www.canlii.org/en/ca/laws/astat/sc-2002-c-7/latest/sc-2002-c-7.html
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(a) take possession of all or substantially all of the inventory, accounts receivable or
other property of an insolvent person or bankrupt that was acquired for or used in
relation to a business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over
the insolvent person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.

Restriction on appointment of receiver

(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent
under subsection 244(1), the court may not appoint a receiver under subsection (1) before
the expiry of 10 days after the day on which the secured creditor sends the notice unless

(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or
(b) the court considers it appropriate to appoint a receiver before then.

Definition of receiver

(2) Subject to subsections (3) and (4), in this Part, receiver means a person who
(a) is appointed under subsection (1); or

(b) is appointed to take or takes possession or control — of all or substantially all of the
inventory, accounts receivable or other property of an insolvent person or bankrupt that
was acquired for or used in relation to a business carried on by the insolvent person or
bankrupt — under

(i) an agreement under which property becomes subject to a security (in this Part
referred to as a “security agreement”), or

(ii) a court order made under another Act of Parliament, or an Act of a legislature of
a province, that provides for or authorizes the appointment of a receiver or receiver-
manager.

Definition of receiver — subsection 248(2)

(3) For the purposes of subsection 248(2), the definition receiver in subsection (2) is to
be read without reference to paragraph (a) or subparagraph (b)(ii).

Trustee to be appointed

(4) Only a trustee may be appointed under subsection (1) or under an agreement or order
referred to in paragraph (2)(b).

Place of filing

(5) The application is to be filed in a court having jurisdiction in the judicial district of the
locality of the debtor.

Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the court may make any order
respecting the payment of fees and disbursements of the receiver that it considers proper,

https://www.canlii.org/en/cal/laws/stat/rsc-1985-c-b-3/latest/#PART_|_Administrative_Officials_40805 208/229



11/7/22, 9:35 AM RSC 1985, ¢ B-3 | Bankruptcy and Insolvency Act | CanLll

including one that gives the receiver a charge, ranking ahead of any or all of the secured
creditors, over all or part of the property of the insolvent person or bankrupt in respect of
the receiver’s claim for fees or disbursements, but the court may not make the order unless
it is satisfied that the secured creditors who would be materially affected by the order were
given reasonable notice and an opportunity to make representations.

Meaning of disbursements

(7) In subsection (6), disbursements does not include payments made in the operation of
a business of the insolvent person or bankrupt.

1992, c. 27, s. 89 2005, c. 47, s. 115 2007, c. 36, s. 58.

Advance notice

244 (1) A secured creditor who intends to enforce a security on all or substantially all of
(a) the inventory,
(b) the accounts receivable, or
(c) the other property

of an insolvent person that was acquired for, or is used in relation to, a business carried on
by the insolvent person shall send to that insolvent person, in the prescribed form and
manner, a notice of that intention.

Period of notice

(2) Where a notice is required to be sent under subsection (1), the secured creditor shall
not enforce the security in respect of which the notice is required until the expiry of ten
days after sending that notice, unless the insolvent person consents to an earlier
enforcement of the security.

No advance consent

(2.1) For the purposes of subsection (2), consent to earlier enforcement of a security may
not be obtained by a secured creditor prior to the sending of the notice referred to in
subsection (1).

Exception
(3) This section does not apply, or ceases to apply, in respect of a secured creditor

(a) whose right to realize or otherwise deal with his security is protected by subsection
69.1(5) or (6); or

(b) in respect of whom a stay under sections 69 to 69.2 has been lifted pursuant to
section 69.4.

Idem

(4) This section does not apply where there is a receiver in respect of the insolvent person.

1992, c. 27, s. 89 1994, c. 26, s. 9(E).

https://www.canlii.org/en/cal/laws/stat/rsc-1985-c-b-3/latest/#PART_|_Administrative_Officials_40805 209/229
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or both.

Idem

(2) On the application of the Superintendent, the insolvent person, the trustee (in the case
of a bankrupt) or a creditor, made within six months after the statement of accounts was
provided to the Superintendent pursuant to subsection 246(3), the court may order the
receiver to submit the statement of accounts to the court for review, and the court may
adjust, in such manner and to such extent as it considers proper, the fees and charges of
the receiver as set out in the statement of accounts.

1992, c. 27, s. 89.

Receiver may apply to court for directions

249 A receiver may apply to the court for directions in relation to any provision of this Part,
and the court shall give, in writing, such directions, if any, as it considers proper in the
circumstances.

1992, c. 27, s. 89.

Right to apply to court

250 (1) An application may be made under section 248 or 249 notwithstanding any order
of a court as defined in subsection 243(1).

Where inconsistency

(2) Where there is any inconsistency between an order made under section 248, or a
direction given under section 249, and

(a) the security agreement or court order under which the receiver acts or was
appointed, or

(b) any other order of the court that appointed the receiver,

the order made under section 248 or the direction given under section 249, as the case
may be, prevails to the extent of the inconsistency.

1992, c. 27, s. 89.

Protection of receivers

251 No action lies against a receiver for loss or damage arising from the sending or
providing by the receiver of a notice pursuant to section 245 or a statement or report
pursuant to section 246, if done in good faith in compliance or intended compliance with
those sections.

1992, c. 27, s. 89 1997, c. 12, s. 117(F).

Defence available

252 In any proceeding where it is alleged that a secured creditor or a receiver contravened
or failed to comply with any provision of this Part, it is a defence if the secured creditor or

https://www.canlii.org/en/cal/laws/stat/rsc-1985-c-b-3/latest/#PART_|_Administrative_Officials_40805 212/229
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Tax becomes debt to municipality

348 Taxes due to a municipality
(a) are an amount owing to the municipality,
(b) are recoverable as a debt due to the municipality,
(c) take priority over the claims of every person except the Crown, and
(d) are a special lien

(1) on land and any improvements to the land, if the tax is a property tax, a community
revitalization levy, a special tax, a clean energy improvement tax, a local improvement tax or a

community aggregate payment levy, or

(1) on goods, if the tax is a business tax, a community revitalization levy, a well drilling
equipment tax, a community aggregate payment levy or a property tax imposed in respect of a
designated manufactured home in a manufactured home community.

RSA 2000 cM-26 s348;2005 c14 s12;2018 c6 s5

Special priority lien for tax debt on linear
property or machinery and equipment
348.1(1) In this section,

(a) ““assessable”, in respect of property or improvements, means property or improvements that

have been or are subject to being assessed under Part 9;

(b) “debtor” means a person who owes a debt to a municipality for tax on linear property or on

machinery and equipment.

(2) Notwithstanding section 348(c) and (d), taxes due to a municipality on linear property or on machinery

and equipment
(a) take priority over the claims of every person except the Crown, and

(b) are a special lien on all the debtor’s assessable property located within the municipality,

including any assessable improvements to that property.
(3) A lien referred to in subsection (2)(b)
(a) arises when the debtor fails to satisfy the debt when due, and
(b) expires on full satisfaction of the debt.

(4) This section applies to a debt for taxes referred to in subsection (2) regardless of whether the debt

became due before or after the coming into force of this section.
2021 c22 s5

Fire insurance proceeds

349(1) Taxes that have been imposed in respect of improvements are a first charge on any money payable

under a fire insurance policy for loss or damage to those improvements.

(2) Taxes that have been imposed in respect of a business are a first charge on any money payable under a

fire insurance policy for loss or damage to any personal property
(a) that is located on the premises occupied for the purposes of the business, and
(b) that is used in connection with the business and belongs to the taxpayer.

https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-26/latest/rsa-2000-c-m-26.html?autocompleteStr=municipal gove&autocompletePos=1 137/476
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2019 ABCA 109 (CanLll)



Memorandum of Judgment

Appeal from the Order of
The Honourable Mr. Justice R.A. Graesser
Dated the 21st day of February, 2018
Filed the 11th day of April, 2018
(2018 ABQB 124, Docket: 1703 21274)

2019 ABCA 109 (CanLll)



Memorandum of Judgment

The Court:
Introduction and Standard of Review

[1] The issue on this appeal is whether the chambers judge properly exercised his discretion
under s 243(6) of the Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 [BIA] when he refused to
prioritize a receiver’s charge for fees and disbursements over a municipality’s claim for unpaid
property taxes: Royal Bank of Canada v Reid-Built Homes Ltd, 2018 ABQB 124 [Decision].

[2] The exercise of discretion is given deference on appeal unless the judge proceeded
arbitrarily or on a wrong principle, or failed to consider or properly apply the applicable test:
Secure 2013 Group Inc v Tiger Calcium Services Inc, 2017 ABCA 316 at para 34, 58 Alta LR (6th)
209.

Background

[3] The appellant, Alvarez & Marsal Canada Inc, was the court-appointed receiver (the
Receiver) for seven companies, collectively referred to as Reid-Built, a residential home builder.
Reid-Built was placed in receivership and the Receiver appointed under the BIA by court order on
November 2, 2017. The receivership order gives priority to the Receiver’s charges over other
claims.

[4] On November 24, 2017, the Receiver applied for an order granting it the authority to repair,
maintain and complete Reid-Built’s properties, and a corresponding first priority charge as against
each specific property for any expenses incurred (Property Powers Order). Such expenses are
included in the Receiver’s claim for fees and disbursements (Receiver’s Charge). The Receiver’s
application was heard on November 29, 2017. At the same time, the chambers judge heard
applications filed by two secured creditors of Reid-Built, both of which disputed the priority for
the Receiver’s Charge. Before those applications were disposed of, the respondent Edmonton
applied to modify the Property Powers Order, or alternatively for a declaration that its special lien
for unpaid property taxes ranks ahead of the Receiver’s Charge.

[5] The chambers judge dismissed the applications of the secured creditors (that part of his
order has not been appealed), but granted Edmonton’s application. The Receiver appeals.

Issues on appeal
[6] The issue on appeal is whether the chambers judge erred in principle in his approach to the

applications before him. The Receiver submits that the chambers judge erred in the exercise of his
discretion under s 243(6) by relying on considerations that were incorrect in fact or in law.

2019 ABCA 109 (CanLll)
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[7] The Receiver also submits that the chambers judge failed to provide the parties with a
proper opportunity to make submissions on the point, thereby breaching the duty of fairness.

[8] For the reasons that follow, we have decided that the first ground of appeal must be
allowed. The chambers judge improperly exercised his discretion in deciding that the Receiver’s
Charge ought not to rank ahead of Edmonton’s property tax claim. Given our decision on the first
issue, it is not necessary for us to consider the procedural fairness issue, and we have not done so.

Analysis

[9] Section 243 of the BIA deals with the appointment of a receiver by the court on the
application of a secured creditor. This appeal concerns the discretion granted the court by s 243(6),
which governs the making of orders respecting the payment of the receiver’s fees and
disbursements and, in particular, gives the court the discretion to grant a super priority to a
receiver’s claim for fees and disbursements. It provides:

(6) If a receiver is appointed under subsection (1), the court may make any order
respecting the payment of fees and disbursements of the receiver that it considers
proper, including one that gives the receiver a charge, ranking ahead of any or all of
the secured creditors, over all or part of the property of the insolvent person or
bankrupt in respect of the receiver’s claim for fees or disbursements, but the court
may not make the order unless it is satisfied that the secured creditors who would be
materially affected by the order were given reasonable notice and an opportunity to
make representations.

[10] The standard receivership order template provides for such a priority. The intended
purpose of the template, which was developed as a joint project of the insolvency bar and bench, is
to standardize receivership practice. It has provided guidance for practitioners and the judiciary
since its inception. The standard receivership order does not bind the court, but serves as a standard
form from which deviations must be blacklined before the court grants the initial receivership
order. The receivership order issued in this matter included the following provision with respect to
the Receiver’s accounts:

Any expenditure or liability which shall properly be made or incurred by the
Receiver ... shall be allowed to it in passing its accounts and shall form a first
charge on the Property in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person (the ‘“Receiver’s
Charge”)

[11] Edmonton objected to the Receiver’s Charge being granted priority over its claim to unpaid
property taxes. It pointed out that s 348 of the Municipal Government Act, RSA 2000, ¢ M-26
[MGA], grants to Edmonton a special lien over land and any improvements on it for property tax
amounts owing. Section 348 provides:

2019 ABCA 109 (CanLll)
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Tax becomes debt to municipality
348 Taxes due to a municipality
(@) are an amount owing to the municipality,
(b) are recoverable as a debt due to the municipality,
(c) take priority over the claims of every person except the Crown, and
(d) are aspecial lien

(i) on land and any improvements to the land, if the tax is a
property tax, a community revitalization levy, a special tax, a clean
energy improvement tax, a local improvement tax or a community
aggregate payment levy, or

(i) on goods, if the tax is a business tax, a community
revitalization levy, a well drilling equipment tax, a community
aggregate payment levy or a property tax imposed in respect of a
designated manufactured home in a manufactured home
community. [emphasis added]

[12] Edmonton argued that its lien for unpaid property taxes should rank ahead of the
Receiver’s Charge, as Edmonton, whose claim is fully secured and in first position, will not gain
any benefit from the receivership. In short, as Edmonton’s claim will be paid out in full regardless
of the receivership, it should not have to bear the cost of the receivership.

[13] In addition to Edmonton’s application, the chambers judge had before him two other
applications from secured creditors—a mortgagee and a builders’ lien claimant. The first, ICI
Capital Corporation (ICI), had a first mortgage on certain of the debtor’s properties and sought to
have the stay lifted so that it could take proceedings to enforce those mortgages. ICI also argued
that, as a first mortgagee, it should not yield its priority position to the Receiver, a position similar
to that taken by Edmonton. In the absence of evidence of prejudice to ICI, the chambers judge
declined to lift the stay, although he gave ICI leave to reapply should circumstances materially
change. The other applicant, Standard General Inc (Standard General), a contractor to Reid-Built
that had filed builders’ liens against certain lands, argued that Alberta’s builders’ lien legislation
establishes its priority position ahead of the Receiver. That argument was dismissed. The
chambers judge ultimately determined that it was appropriate for the Receiver’s Charge related to
the assets in question to take priority over the builders’ liens.

[14] The chambers judge exercised his discretion to grant the Receiver’s Charge priority over
the claims of both the mortgagee and builders’ lien claimant. Relevant to his consideration was the
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decision in Robert F Kowal Investments Ltd v Deeder Electric Ltd (1975), 59 DLR (3d) 492, 9 OR
(2d) 84 (CA) [Kowal], applied in Royal Bank v Vulcan Machinery & Equipment Ltd, [1992] 6
WWR 307, 13 CBR 69 (ABQB). Kowal refers to a general rule that secured creditors may not be
subject to the charges and expenses of a receivership. This is so because, “the general purpose of a
general receivership is to preserve and realize the property for the benefit of creditors in general.
No receivership may be necessary to protect or realize the interests of lienholders”: Kowal, quoting
Ralph Ewing Clark, Clark On Receivers, 3rd ed, vol 1, s 22, p 25. There are, however, exceptions
to that general rule, three of which were enumerated in Kowal:

1. ifareceiver has been appointed at the request or with the consent or approval of the
holders of security, the receiver will be given priority over the security holders;

2. if areceiver has been appointed to preserve and realize assets for the benefit of all
interested parties, including secured creditors, the receiver will be given priority
over the secured creditors for charges and expenses properly incurred; or

3. if the receiver has expended money for the necessary preservation or improvement
of the property, the receiver may be given priority for those expenditures over
secured creditors.

[15] These principles are well accepted and proper considerations for a court in exercising its
discretion under s 243(6). The principles are also expressly incorporated in the explanatory notes
to the template receivership order, which also states that the order should be modified so as not to
provide for priority over a security interest holder if none of the exceptions apply.

[16] In his discussion of the applications by ICI and Standard General, the chambers judge
made several pertinent observations with respect to the policy considerations relevant to the
prioritization of the fees and disbursements of receivers (Decision at paras 136-137):

[136] The difficulty with making a determination at the outset of a receivership
(even a liquidating receivership) is that the nature and extent of the work necessary
to preserve, protect, maintain, and eventually liquidate a particular asset is
unknown. | do not see that claimants with a proprietary claim are entitled to a free
ride in a receivership, such that they should be responsible for payment of the costs
of the receivership as they relate to the claimants’ claims and the cost of monetizing
the claim. Those costs may include a part of the Receiver’s general costs as well as
those that can be specifically tied to the specific assets in question.

[137] Up front, it is appropriate to have the Receiver’s charges rank ahead of
claimants who will benefit from the Receivership, to the extent that they have
benefitted from the Receivership. That means that for creditors who may benefit
from the Receivership, the super priority is generally appropriate for the Receiver’s
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fees and disbursements, on the expectation that these fees and disbursements will
ultimately be fairly apportioned.

[17] In making these observations, the chambers judge rightly recognized the modern
commercial realities that affect receiverships. The super priority is necessary to protect receivers;
without security for their fees and disbursements they would be understandably concerned about
taking on receiverships. This is in keeping with the decision in CCM Master Qualified Fund v
blutip PowerTechnologies, 2012 ONSC 1750, where it was noted that in CCAA proceedings,
“professional services are provided ... in reliance on super priorities contained in initial orders”.*

We agree with the observation of Brown J at para 22 that:

... comments regarding the need for certainty about the priority of charges for
professional fees or borrowings apply, with equal force, to priority charges sought
by a receiver pursuant to section 243(6) of the BIA. Certainty regarding the priority
of administrative and borrowing charges is required as much in a receivership as in
proceedings under the CCAA...

[18] The chambers judge also noted that the creditor who brings the application for the
receivership should not be left to bear the entire financial burden of the process. Rather, those
costs should be shared equitably amongst all the creditors. As was noted in JP Morgan Chase
Bank NA v UTTC United Tri-Tech Corp (2006), 25 CBR (5th) 156 at para 45 (and cited in Caisse
v River, 2013 ONSC 6809 at para 22), where a receiver is “appointed for the benefit of interested
parties to ensure that all creditors are treated fairly and to ensure a fair process to deal with the
assets, there is no valid reason for a secured creditor to avoid paying its fair share of the
receivership costs”.

[19] Finally, the chambers judge noted that “[f]or creditors who have little if anything to benefit
from a receivership, or who see their security eroding because of the passage of time or the costs of
the receivership, their remedy is to apply to lift the stay” (para 141).

[20] The chambers judge reasonably applied these principles in declining to give priority to the
claims of ICI and Standard General over the Receiver’s Charge. In our view, those observations
and policy considerations were equally apposite to the application by Edmonton. However, the
chambers judge approached Edmonton’s application differently. Having decided that Edmonton’s
position “may be properly subordinate to the Receiver’s fees, disbursements, and borrowings”, the
chambers judge held that this was not an appropriate case in which to subordinate the municipal
tax claims to the costs of the receivership.

! First Leaside Wealth Management Inc (Re), 2012 ONSC 1299 at para 51.
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[21] There is, in our view, no principled reason for drawing this distinction between
Edmonton’s position and that of the mortgage and lien holders. The chambers judge’s reasons for
granting Edmonton’s application are summarized at para 171:

On the facts of this case, it being a liquidating process and there being no apparent
benefit to Edmonton arising out of the Receivership, Edmonton’s priority for
property taxes is not subordinate to the Receiver’s fees or approved borrowings.

[22] We agree with the Receiver that the chambers judge’s conclusion that “there is a less
convincing case for secured creditors to participate in the Receiver’s costs when the intent is to
liquidate™ is not supported by the law. The use of the term “liquidating receivership” suggests that
there is some other type of receivership with a different intent. As is stated in Bennett on
Receivership, “the purpose of the receivership is to enhance and facilitate the preservation and
realization, if necessary, of the debtor’s assets for the benefit of all creditors”. A court-appointed
receiver of an insolvent company is expected “to realize on the debtor’s assets and pay the security
holders and the other creditors who are owed money”: Frank Bennett, Bennett on Receiverships,
3d ed (Toronto: Carswell, 2011) at 6.

[23] The policy behind receiverships is that collective action is preferable to unilateral action.
The receiver maximizes the returns for the benefit of all creditors and streamlines the process of
liquidation. As was noted recently in Royal Bank v Delta Logistics, 2017 ONSC 368 at para 26:

The whole point of a court-appointed receivership is that one person ... is appointed
to deal with all of the assets of an insolvent debtor, realize upon them, and then
distribute the proceeds of that realization to the creditors.

[24]  With respect to ICI’s claim, the chambers judge held:

| do not see that it is appropriate at this stage to exempt ICI from potential liability
for whatever portion of the Receiver’s fees, disbursements, and approved
borrowings may be apportioned to ICI on any of the properties it holds mortgages
on. ICI does stand to benefit from the Receivership in that the Receiver will
preserve and protect the properties, collect rents and ultimately monetize the
security. ICI would have to be doing these things themselves if the Receiver were
not doing so. (para 159)

[25] Thisisareasonable conclusion. However, the same could be said for Edmonton’s claim for
priority. There is nothing on the record to suggest that Edmonton will receive no benefit from the
process undertaken by the Receiver on behalf of all creditors. What is known is that Edmonton
would have to run individual auction proceedings for each property over which it has a municipal
tax claim, and would incur costs in doing so. Under the receivership process, Edmonton’s
outstanding taxes are being paid out as properties are sold in an orderly fashion. Edmonton
acknowledges its security is not at risk in this process. There is no evidence that the running of
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individual auctions would serve to maximize the value of the properties; rather, it is likely that the
opposite is the case.

[26] Although the court has discretion under s 243(6) with respect to the priority to be given to
receiver’s charges, the exercise of discretion must be on a principled basis. For the foregoing
reasons, we have concluded that the appeal with respect to Edmonton’s application for priority
must be allowed. The Receiver has a super priority for its fees and disbursements in accordance
with the original receivership order. As was noted by the chambers judge, the amount of those
costs to be paid by Edmonton, and the other secured creditors, will ultimately be the subject of an
apportionment exercise. Issues raised by Edmonton in this appeal regarding the extent to which it
benefits from the receivership process may be relevant at the apportionment phase.

Appeal heard on February 7, 2019

Memorandum filed at Edmonton, Alberta
this 25th day of March, 2019

Authorized to sign for: Paperny J.A.

Greckol J.A.

Authorized to sign for: Khullar J.A.
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