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 INTRODUCTION 

 

 

 

 

 

 ISSUES 

 

 

 

 

 

 
1 Bankruptcy and Insolvency Act, RSC 1985, cB-3, s 50.4(8) [BIA] [TAB 1]. 
2 BIA, s 69.4 [TAB 1]. 
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 FACTUAL BACKGROUND 

A. The Inception of the Lender-Borrower Relationship 

 

 

 

 

 

 

 
3 Affidavit of Matt Toner sworn on December 19, 2023 [Toner Affidavit]. 
4 Toner Affidavit at paras 14-30. 
5 Toner Affidavit at para 14. 
6 Toner Affidavit at para 15. 
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7 Toner Affidavit at para 15. 
8 Toner Affidavit at para 23. 
9 Toner Affidavit at para 20. 
10 Toner Affidavit at para 20. 
11 Toner Affidavit at para 22. 
12 Toner Affidavit at para 23. 
13 Toner Affidavit at para 16. 
14 Toner Affidavit at para 17-18. 
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B. Defaults under the Loan Agreements and the Consulting Agreements 

 

 

a) VOG is insolvent in that it is unable to meet its liabilities generally as they become due; 

b) VOG is unable to repay its outstanding obligations to 2M7 Financial in the approximate 

sum of $130,000.00; 

c) VOG has outstanding superior priority obligations to CRA in the approximate sum of 

$450,000.00; 

d) VOG has increased indebtedness owing to the Royal Bank of Canada in excess of 

prescribed tolerances; 

e) VOG has acquired subordinate secured debt to On Deck Capital Canada, Inc. in the 

approximate sum of $250,000.00.20 

 
15 Toner Affidavit at para 18. 
16 Toner Affidavit at para 17. 
17 Toner Affidavit at para 32. 
18 Toner Affidavit at para 32. 
19 Toner Affidavit at para 32. 
20 Toner Affidavit at para 31. 
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(the “Triggering Defaults”). 

 

 

 

 

 

 

 
21 Toner Affidavit at para 33. 
22 Toner Affidavit at para 33. 
23 Toner Affidavit at para 36. 
24 Toner Affidavit at para 37. 
25 Toner Affidavit at para 34. 
26 Toner Affidavit at para 35. 
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C. Notice of Intention to File a Proposal 

 

 

 

 

 

 

 

 LAW AND ARGUMENT 

A. The Extension to the NOI Stay Period Should Not be Granted 

 

 
27 Toner Affidavit at paras 38-39. 
28 Toner Affidavit at para 39. 
29 Toner Affidavit at para 40. 
30 Toner Affidavit at para 41. 
31 Toner Affidavit at para 40. 
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i. First Element 

 

 

 

 

 

 
32 BIA, s 50.4(9) [TAB 1]. 
33 Atlantic Sea Cucumber Limited (Re), 2023 NSSC 238 at para 21 [Atlantic Sea] [TAB 2]. 
34 Atlantic Sea at para 21 [TAB 2]. 
35 Atlantic Sea at para 25 [TAB 2]. 
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ii. Second Element 

 

 

 

 
36 Toner Affidavit at paras 36-37. 
37 Toner Affidavit at para 43. 
38 Scotia Rainbow Inc v Bank of Montreal, 186 NSR (2d) 153, 18 CBR (4th) 114 at para 17 [Scotia Rainbow] [Tab 3]. 
39 Baldwin Valley Investors Inc, Re, [1994] OJ No 271, 23 CBR (3d) 219 at para 3 [Baldwin] [Tab 4]. 
40 Baldwin at para 4 [TAB 4]. 
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41 Toner Affidavit at paras 47-50. 
42 Toner Affidavit at para 44. 
43 Toner Affidavit at para 45. 
44 First Report of the Proposal Trustee, Faber Inc, dated December 14, 2023 at para 33 [Faber Report]. 
45 Toner Affidavit at para 47(c). 
46 Toner Affidavit at para 47(e). 
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iii. Third Element 

 

 

 

 

 
47 H & H Fisheries Ltd, Re, 2005 NSSC 346 at para 37 [H & H Fisheries] [TAB 5]. 
48 Cumberland Trading Inc, Re, 1994 CanLII 7458, [1994] OJ No 132 at para 11 [Cumberland] [TAB 6]. 
49 Baldwin at para 8 [TAB 4]. 
50 Toner Affidavit at para 47(a). 
51 Toner Affidavit at para 47(b). 
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B. The Stay Period Should be Terminated 

 

 

 
52 Toner Affidavit at para 43. 
53 Toner Affidavit at para 47(a). 
54 Toner Affidavit at para 54. 
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i. First Element 

 

 

 

 

 

 
55 BIA, s 50.4(11) [TAB 1]. 
56 BIA, s 50.4(11)(a) [TAB 1]. 
57 Cougar Metal Industries Inc, Re, 2004 BCSC 1258 at para 12 [Cougar Metal] [TAB 7]. 
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ii. Second Element 

 

 

 

 

 

 

 

 

 

 
58 BIA, s 50.4(11)(b) [TAB 1]. 



14 
 

 

iii. Third Element 

 

 

 

 

 
59 BIA, s 50.4(11)(c) [TAB 1] 
60 Com/Mit Hitech Services Inc, Re, [1997] O.J. No. 3360, 43 O.T.C. 376 at para 9 [Hitech] [TAB 8]. 
61 Hitech at para 10 [TAB 8]. 
62 Bankruptcy and Insolvency Law of Canada, 4th Edition, § 4:6. Termination of Notice of Intention and Stay, citing 
Cumberland [TAB 6]. 
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iv. Fourth Element 

 

 

 
63 Cumberland at para 9 [TAB 6]. 
64 Toner Affidavit at para 52. 
65 Toner Affidavit at paras 56. 
66 BIA, s 50.4(11)(d) [TAB 1] 
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C. The Stay Should be Lifted in Respect to the Applicants 

 

 

 

 

 
67 Cumberland at para 11 [Tab 6]. 
68 BIA, s 69.4 [TAB 1]. 
69 Toronto Dominion Bank v Ty (Canada) Inc, 122 ACWS (3d) 18, [2003] OJ No 1552 at para 22 [TAB 9]. 



17 
 

 

 

 

 

 

 

 

 

 

 

D. This Court has Discretion to Appoint a Receiver Where Just and Convenient 

 

 
70 Ma v Toronto-Dominion Bank, 2001 CanLII 24076 (ON CA), [2001] OJ No 1189 at paras 2-3 (CA) [Re Ma] [TAB 10]. 
71 Toner Affidavit at para 59. 
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72 BIA, s 243(1) -(1.1) [TAB 1]. 
73 MTM Commercial Trust v Statesman Riverside Quays Ltd, 2010 ABQB 647 at para 11 [MTM] [TAB 11]; CWB Maxium 
Financial Inc v 2026998 Alberta Ltd, 2021 ABQB 137 at para 209 [CWB] [TAB 12]. 
74 MTM at para 11 [TAB 11]; CWB at para 209 [TAB 12]. 
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E. The Appointment of MNP as Receiver of the Property is Just and Convenient 

i. Contractual Receivership Provisions 

 

 
75 Paragon Capital Corporation Ltd v Merchants & Traders Assurance Co, 2002 ABQB 430 at para 27 [Paragon] [Tab 
13]; CWB at para 210 [TAB 12]. 
76 CWB at para 211 [TAB 12]; Paragon at para 28 [TAB 13]. 
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ii. Justice and Reasonableness Aside from Contract 

 

 

 

 

 
77 Toner Affidavit at Exhibit “E”: Facilities Agreement at s 18(c). 
78 Toner Affidavit at Exhibit “I”: GSA at s 5.3.2. 
79 Toner Affidavit at para 15(f). 
80 BIA, at s 2, “insolvent person” at ss (b) [TAB 1]; Toner Affidavit at para 31. 
81 Toner Affidavit at para 32. 
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 RELIEF REQUESTED  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED at Calgary, Alberta this 19th day of December, 2023. 
 

 BORDEN LADNER GERVAIS LLP 
  
  
  

 Per: Kevin E. Barr / Farrukh Ahmad 

  Counsel for the Applicants, Shred 
Consulting Ltd., Shred Capital Ltd., and 
Leonite Fund I, LP. 

  

 
82 Toner Affidavit at paras 47(b). 

KaWoods
Kevin Barr
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