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PART1 BACKGROUND

The Bowra Group Inc. (“Bowra” or the “Receiver”) was appointed as the Receiver of all
of the current and future assets, undertakings and properties, including all proceeds
thereof, of Shamrock Valley Enterprises Ltd. (“Shamrock” or the “Debtor”) by Order
pronounced in the within Action on July 30, 2021 (the “Receivership Order”), the effect
of which was stayed until August 27, 2021, by separate Order also pronounced on that

date. The stay was lifted by Order pronounced on August 27, 2021.

The Receivership Order authorizes and empowers the Receiver to, inter alia, market and
solicit offers in respect of the Debtor’s property or any part thereof with the approval of
this Honourable Court, and to apply for any vesting order or other orders (including,
without limitation, confidentiality or sealing orders) necessary to convey the same to a

purchaser free and clear of any liens or encumbrances affecting such property.

The facts contained herein are a summary derived with reference to the Third Report of
the Receiver (the “Third Report”), and the Confidential Appendices thereto (the “CA”).
Capitalized terms not otherwise defined herein carry the meaning ascribed to them in the
Third Report.

Shamrock operated out of offices located in Elk Point, Alberta, and provided a variety of
services, for example in the form of general earthworks, civil construction, reclamation,
spill management, and fluid hauling. Its property includes the land that is the subject of

this Application.

The land is residential in nature, being a one bedroom, one bathroom raised bungalow
constructed in 1942 and located in Elk Point, Alberta (the “Property”). It has been
upgraded with metal roofing and vinyl siding, but its interior is mostly original, and
upgrades are required to the electrical and heating system, and windows. Its title is

subject to no registered financial encumbrances.

Following its appointment, the Receiver discovered that the Property was (and continues
to be) occupied by Lee Culford, a former Shamrock employee (the “Occupant”). The
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10.

Receiver is unaware of the existence of either a formal written lease agreement or a
written employment agreement between the Debtor and the Occupant, rendering it
unclear whether the Occupant is a tenant whose rights are thus governed by the
Residential Tenancies Act (the “RTA”), or whether he resides in the Property pursuant to

a personal license.

In October, 2020, the Receiver engaged Shirley Harms of Lakeland Realty, a local
brokerage (the “Broker”), to provide an evaluation of the Property (the “Evaluation”).
In reliance upon the Evaluation, the Receiver entered into an agreement with the Broker
to list the Property at a list price of $49,000.00, being the list price recommended in the

Evaluation.

The Property attracted a high number of online viewings. The Broker fielded calls from
ten parties with interest in its prospective purchase. Only one offer was, however,

received, being that of Boulianne.

In discussions with the Broker, the Receiver engaged in negotiations with Boulianne,
resulting in the entry of the Purchase Contract, which is free of any conditions in favour
of Boulianne, and is subject only to the approval of this Honourable Court.

Bowra submits that that the purchase price proposed in the Purchase Contract is fair and
reasonable in all of the circumstances, and that the approval of the transaction agreed
upon thereunder is in the best interests of the Debtor and all of its stakeholders. The
Receiver accordingly applies for the following relief pursuant to the authority provided to

it pursuant to paragraph 3(m) of the Receivership Order:

@ An Order abridging the time for service of notice of this Application and the
Second Report to the time provided, if necessary, and an Order validating service
upon the parties served or, alternatively, dispensing with service;

(b) An Order approving the activities of the Receiver in connection with the Land, as
described in the Third Report;

(©) An Order i) approving the Agreement and authorizing the Receiver to conclude
the transaction contemplated by the Agreement; ii) vesting title to the Land free
and clear of all encumbrances, except permitted encumbrances; iii) declaring the
period of notice to which the Tenant is entitled to receive; iv) ordering the Tenant
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11.

and any occupants to deliver up vacant possession of the Property following the
expiry of the notice period; and authorizing a civil enforcement agency to evict
the Tenant and any occupant of the Property following the expiry of the notice
period; and

(d) A Restricted Court Access Order in connection with the CA.

In reliance upon the below submissions, the Receiver submits that the relief sought is
reasonable and appropriate in the circumstances.

PART 2 ARGUMENT

The Approval of the Proposed Purchase Contract

12.

13.

14.

Section 243 of the Bankruptcy and Insolvency Act permits the Court to appoint a

Receiver to do any of the following:

@) take possession of all or substantially all of the property of an insolvent person

used in relation to the business carried on by the insolvent person;

(b) exercise any control that the Court considers advisable over the property and over

the insolvent person’s business; and
(©) take any other action that the Court considers advisable.

o Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (“BIA”), s. 243(1)
[TAB 1].

. Hyperlinks to all case law and legislation referenced in this Brief can be
found in the Table of Authorities.

Section 247(b) of the BIA provides that a Receiver shall “act honestly and in good faith”
and “deal with the property of the insolvent person or the bankrupt in a commercially
reasonable manner.”

. BIA, s. 247 [TAB 1].

Royal Bank v. Soundair Corp. enumerates the well-known criteria to be applied when

considering the approval of a sales transaction proposed by a Receiver. When considering
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15.

16.

whether a proposed transaction should be approved and ratified, the Court is to consider

and determine:

@) Whether the Receiver made sufficient effort to get the best price and has not acted
improvidently;

(b) The interests of all parties;
(© The efficacy and integrity of the process by which offers were obtained; and
(d)  Whether there has been unfairness in the working out of the process.

. Royal Bank v. Soundair Corp., 1991 CarswellOnt 205 at para 16
(“Soundair”) [TAB 2].

Soundair has been cited with approval by our Court of Appeal, including very recently.

o River Rentals Group Ltd. v Hutterian Brethren Church of Codesa, 2010
ABCA 16 at para 12 (“River Rentals”) [TAB 3].

. PricewaterhouseCoopers Inc. v. 1905393 Alberta Ltd., 2019 ABCA 433 at
para 10 (“PwC”) [TAB 4].

o 1705221 Alberta Ltd v Three M Mortgages Inc, 2021 ABCA 144 at para
19 (“Three M”) [TAB 5].

A Receiver plays a leading role in receivership proceedings. It acts as an officer of the
Court and relies upon the advice and guidance of those it engages to assist in the sale of
the asset in question, as well as its own commercial expertise in accepting an offer
subject to Court approval. In exercising its role, the Receiver is under a duty to act in a
commercially reasonable manner with a view towards obtaining the best price having
regards to the competing interests of the parties. It is the reviewing Court’s function to
ensure that these duties have been complied with, “not to consider whether a Receiver

has failed to get the best price”.

o PwC at paras. 13-14 [TAB 4].
o Three M at paras 22 and 32 [TAB 5].
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18.

If the Court is satisfied that a Receiver has acted providently in its efforts to market and
sell the debtor’s assets, the proposed transaction should be approved. Although a Court
approving a sale recommended by a Receiver is not engaged in a perfunctory,
rubberstamp exercise, deference is owed to a Court-appointed Receiver provided that its
course of action and recommendation is appropriate and nothing to the contrary is shown
in the evidence. To order otherwise calls into question the Receiver's expertise and
authority in the receivership process, thereby weakening its central role and purpose, and
compromising both the integrity of the sales process, and undermining commercial
certainty. That said, “[i]t is most important that the integrity of procedures followed by
court-appointed receivers be protected in the interests of both commercial morality and
the future confidence of business persons in their dealings with receivers. Consequently,
in all cases, the court should carefully scrutinize the procedure followed by the receiver

to determine whether it satisfies” the Soundair principles.

. Soundair at para 14, 43 and 72 [TAB 2].
. River Rentals at paras 18 and 19 [TAB 3].
. PwC at paras 10, and 12-14 [TAB 4].

. Three M at para 22 [TAB 5].

In considering the first prong of the Soundair test, the Court is to have regard to the

following factors:
@ Whether the offer is so low in relation to the appraised value as to be unrealistic;

(b) Whether the circumstances indicate that insufficient time was allowed for the

making of bids;
(c) Whether inadequate notice of sale by bid was given; and

(d) Whether it can be said that the proposed sale is not in the best interest of either the

creditors or the owner.

o River Rentals at para. 13 [TAB 3]; PwC at paras. 11-12 [TAB 4].

{E9460402.DOCX; 1}



19.
(@)
(b)
(©)
(d)
20.
The Occupant
21.

In the present case, the Receiver submits that the marketing process leading to its entry

into the Purchase Contract was fair, impartial, provident and has resulted in the best price

having regard to the competing interest of all parties. In consideration of the Soundair

test, the Receiver submits:

With regard to the first factor, the purchase price proposed by the Agreement is in
line with the Evaluation. The Broker’s listing was appropriate to a property of this
nature, and of sufficient length and breadth to expose the Property to a wide
audience of potential purchasers. The market has loudly stated its support for the

reliability of the Evaluation.

With regard to the second factor, the Receiver submits that all stakeholders are
well served by the Purchase Contract. If approved, it provides for an efficient
disposition of the Property without the need to incur additional costs and

professional fees, while maximizing recovery to the creditors.

With regard to the third factor, the Receiver submits that the marketing process
undertaken by the Broker, being a public listing, was by its very nature fair and
targeted to a wide audience; and

Finally, regarding the fourth factor, the Receiver submits that there is neither any
evidence nor any suggestion being made that the listing process was other than

fair, prudent and transparent.

Based upon the foregoing, the Receiver respectfully submits that the Soundair criteria are

satisfied, and that this Honourable Court should accordingly grant an Order approving the

Receiver’s acceptance of the Purchase Contract and vest the Property accordingly.

As noted above, the Occupant is a former employee of the Debtor, and resided in the

Property prior to the Receiver’s appointment. The Receiver is unaware of the existence of

a written tenancy agreement governing the relationship.
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22.

23.

24,

25.

The RTA defines a “tenant”, in relevant part, as “a person who is permitted by the
landlord to occupy the residential premises under a residential tenancy agreement.” It
further defines a “residential tenancy agreement” as a “written, oral or implied agreement
to rent residential premises”. It defines a “landlord”, in relevant part, as “a person entitled
to possession of the residential premises ... and who attempts to enforce any of the rights

of a landlord under a residential tenancy agreement or this Act”.

o Residential Tenancies Act, SA 2004, ¢ R-17.1, ss. 1(f)(m) and (t) [TAB 6].

The Receiver, being entitled to possession of the Property and which, by this Application,
is seeking to enforce rights under the RTA, is arguably a “landlord” for the purposes of
the Act. Further, while the Receiver is unaware of the existence of a written tenancy
agreement, there may have been an oral or implied agreement between the Occupant and
the Debtor. If one assumes the existence of such an agreement, the rights of the Receiver

and the Occupant under and pursuant to the RTA must be considered on this Application.

The analysis begins with a consideration of the nature of the assumed tenancy. The RTA
governs two main forms of residential tenancies, fixed and periodic. A fixed term tenancy
is defined as a “tenancy under a residential tenancy agreement for a term that ends on a
day specified in the agreement”. The existence of an agreement in the context of a fixed
tenancy is further significant at common law, which provides that its starting date must
be certain or at least ascertainable, as must its termination date. This is significant, as the
RTA provides that notice is not required to terminate a fixed term tenancy. There is,
however, no evidence that the Occupant was permitted to reside in the Property for a
fixed term, and no evidence that his residency was to commence and end on a date
certain or ascertainable. As such, if the rights of the Receiver and Occupant are governed
by the RTA the nature of the tenancy, in the Receiver’s submission, is periodic rather than
fixed.

. RTA, ss. 1(e), 15 [TAB 6].
o Bruce Ziff, Principles of Property Law, 7" ed. at p. 325 [TAB 7].
Section 5(4) of the RTA provides that a tenancy that is for a period of more than one week

but less than a one year is deemed to be a monthly tenancy. Assuming an oral or implied
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26.

27.

28.

29.

10

residential tenancy agreement, it cannot have been for a term of more than one year, as an

oral lease for a term of more than one year would violate the Statute of Frauds.

o See e.g. Fluid Pro Oilfield Services Ltd v Diamond Cut Industrial Park
Ltd, 2017 ABQB 630 at para 13 [TAB 8].

There is no evidence to suggest a weekly tenancy. The Receiver therefore submits that, if
the rights of the parties are governed by the RTA, the periodic tenancy ought to, for the
purposes of its termination, be considered to be a monthly tenancy.

. RTA, s. 5(4) [TAB 6].

The RTA provides that i) the notice period applicable to the termination of a monthly
tenancy is a period of 3 consecutive tenancy months, and ii) that a notice from a landlord
to terminate a periodic tenancy is of no effect unless the termination is for, inter alia, a
prescribed reason. The Residential Tenancies Ministerial Regulation prescribes that a
landlord may terminate a periodic tenancy if the landlord has entered into an agreement
to sell the residential premises of the tenant in which all conditions precedent in the
agreement have been waived or satisfied and the purchaser intends to occupy the
premises and requests in writing that the landlord give the tenant notice to terminate the

tenancy.

o Residential Tenancies Ministerial Regulation, Alta Reg 211/2004, s. 2
[TAB9].
In compliance with these requirements, if this Honourable Court approves the Purchase
Contract, all conditions precedent contained therein will have been met. Boulianne has,
by its terms, represented and warranted to the Receiver that she intends to occupy the
Property, and requested that the Receiver give the Occupant notice to terminate any
tenancy.

Given the alternatives, the Receiver submits that proceeding on the assumption that the
Occupants residency is a monthly tenancy governed by the RTA, and that the Occupant is
therefore entitled to a notice period of three tenancy months, is reasonable in the
circumstances, and fairly balances the interests of all involved parties. Specifically, if one

assumes the absence of a residential tenancy agreement, the Occupant may instead be
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31.

11

considered to reside in the Property by way of a personal license. With respect to the
period of notice applicable to the termination of a personal license, Alberta courts have
held that it must be sufficient to allow the licensee a reasonable period to remove
themselves from the premises. The Receiver submits that the 3 consecutive tenancy

month notice period provided for pursuant to the RTA is reasonable in the circumstances.

. Singh v RJB Developments Inc., 2016 ABPC 305 at para 80 [TAB 10].

Alternatively, the rights of the parties may be assumed to be governed by s. 11 of the
RTA. It provides that, if a periodic tenancy of residential premises has been entered into
by reason of the tenant’s employment by the landlord and that employment is terminated,
either the landlord or the tenant may terminate the tenancy by serving notice on the other
party that is a period equal to the period of notice of termination of employment required
under any law in force in Alberta that is applicable to the tenant’s employment, the period
of notice of termination of employment agreed on by the landlord and the tenant, or one

week, whichever is longest.

o RTA, s. 11 [TAB 6]. Section 11 further references a “period prescribed in
or determined in accordance with the regulations to the RTA”. The
Receiver notes that the regulations prescribe no such period.

The Receiver is unaware of any written employment agreement between Shamrock and
the Occupant. It therefore submits that, if s. 11 applies, the applicable notice period
would be that which is required under the Employment Standards Code (the “Code”), s.
56 of which governs the applicable period of notice of termination of employment in the
absence of an agreement to the contrary. The longest period provided for under s. 56 of
the Code is 8 weeks, which applies to employees with a term of employment of 10 years
or more. This is, therefore, the longest period of notice to which the Occupant would be
entitled if s. 11 of the RTA applies. The Receiver submits that it is reasonable to provide
the Occupant with the lengthier 3-month notice period applicable to periodic tenancies
under the RTA. There is, in any event, no evidence to suggest that the Occupant’s tenancy

of the Property was entered into by reason of his employment with Shamrock.
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The Restricted Court Access Order

32.

33.

34.

The Court's authority to grant a Restricted Court Access Order, otherwise known as a
Sealing Order, is contemplated pursuant to Rule 6.28 and Division 4 of Part 6 of the
Alberta Rules of Court.

o Alberta Rules of Court, AR 124/2010, Division 4 of Part 6, including Rule
6.28 [TAB 11].

Court proceedings are presumptively open to the public. Such an Order may be granted:

@) Where it is necessary to prevent a serious risk to an important interest, including a
commercial interest, in the context of litigation because reasonably alternative

measures will not prevent that risk; and

(b) Where the salutary effects of the confidentiality order outweigh its deleterious
effects, including the effects on the right to free expression, which includes public

interest in open and accessible court proceedings.

o Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at
para 45 (“Sierra Club”) [TAB 12].

In recasting this test without altering its essence, the Supreme Court of Canada has

recently held that it must be established that:

@ Court openness poses a serious risk to an important public interest;

(b) The order sought is necessary to prevent this serious risk to the identified interest

because reasonably alternative measures will not prevent this risk; and

(©) As a matter of proportionality, the benefits of the order outweigh its negative

effects.

o Sherman Estate v. Donovan, 2021 SCC 25 at para 38 (“Sherman Estate”)
[TAB 13].
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35.

36.

37.

38.
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It has been recognized as being appropriate and indeed necessary when assets are being
sold pursuant to a Court process within an insolvency context, to seal commercially
sensitive information, such as marketing proposals, valuations, offers and sales
agreements. This recognition is reflected by the terms of the template Receivership
Order, which specifically contemplates that the Receiver may wish to apply for such an
Order in connection with its efforts to market the property to which the Order relates.
This is so because further marketing efforts may be necessary where a proposed sale is
approved but fails to close. This assures fair play by, for example, preventing future
purchasers who may be savvy enough to obtain such information from the Court record

from gaining an unfair advantage on others that may be less sophisticated.

. See e.g. Romspen Investment Corporation v Hargate Properties Inc., 2012
ABQB 412 at paras 2, 10-13 [TAB 14]; Alberta Treasury Branches v
Elaborate Homes Ltd., 2014 ABQB 350 at para 54 [TAB 15], citing Look
Communications Inc. v. Look Mobile Corporation, 2009 CanLIl 71005 at
para 17 (ONSC) [TAB 16].

Mindful of the foregoing jurisprudence the Receiver submits that the CA ought to be
sealed considering the commercial nature of the information contained therein, the fact
that the order is being sought in an insolvency context, the potential harm that could
accrue to the commercial interests of the Debtor and its stakeholders if they were to be
disclosed, and the privacy interests of Mr. Taras. The CA contain, inter alia, information
that assisted the Receiver in determining a reasonable purchase price. If made public, any
future sales process conducted by the Receiver could be compromised to the irreparable
detriment of the Debtor and its stakeholders should one be necessary in the event the sale,

if approved, fails to close.

This approach is justified with reference to Sierra Club and Sherman Estate, each of
which recognize that the general commercial interest of preserving confidential

information is an important interest because of its public character.

o Sierra Club at paras. 53 and 55 [TAB 12]; Sherman Estate at para. 41
[TAB 13].

The Receiver further submits that the salutary effects of the Order outweigh any

potentially deleterious effects, and that the Order is necessary towards assisting the
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Receiver in keeping with the Soundair principles. Not only is the granting of the Order
reasonable in the circumstances, but it is also, in the Receiver’s submission, appropriate

and necessary.

PARTS CONCLUSION

39. The Receiver respectfully requests that this Honourable Court grant the relief sought on
this Application.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10 day of January, 2022.

PARLEF McT AWRTIP

Y

Jeremy H. Hockin, Q.C. and
Steven A. Rohatyn

Per:

Solicitors for The Bowra
Group Inc.
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Backruptey and Insolvency
PART X Orderiy Payment of Sebts
Sections 241-243

Audit of proceedings

241 The accounts of every clerk that relate to proceed-
ings under this Parl are subject to audit in the same man-
ner as if the aceounts were the accounts of a provincial
officer.

RS, ¢ B-3,5 212,

Application of this Part

242 (1) The Governor in Couneil shall, at the request of
the lieutenant governor in council of a province, declare,
by order, that this Part applies or ceases to apply, as the
case may be, in respect of the province,

Automatic application

(2) Subject to an order being made under subsection (1)
declaring that this Part ceases to apply in respect of a
province, if this Part is in foree in the province immedi-
ately before that subsection comes into force, this Part
applies in respect of the provinee.

R.S., 1984, ¢. B-3, 5. 242; 2002, ¢. 7, s. BS; 2007, ¢, 36, s. $7.

PART XI

Secured Creditors and
Receivers

Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a
secured creditor, a court may appoint a receiver to do any
or all of the following if it considers it to be just or conve-
nient to do so:

(a) take possession of all or substantially all of the in-
ventory, accounts receivable or other property of an
insolvent person or bankrupt that was acquired for or
used in relation to a business carried on by the insol-
vent person or bankrupt;

(b) exercise any control that the court considers advis-
able over that property and over the insolvent person’s
or bankrupt’s business; o

(e) take any other action that the court considers ad-
visable.

Restriction on appointment of receiver

1.1) In the case of an insolvent person in respect of
~hose properly a notice is to be sent under subsection
144(1), the court may not appoint a receiver under sub-
wcetion (1) before the expiry of 10 days after the day on
which the secured creditor sends the notice unless

Current to June 18, 2021

Last amended on November 1, 2019

247

Faillite et insofvabilité
PARTIE X Paiercent méthadigua dos dettes
Articles 241-243

Vérification des comptes

241 Les comptes de chaque greffier, relatifs aux procé-
dures prévues par la présente partie, sont sujets a vérifi-
cation de la méme maniére que s'ils étaient les comptes
d'un fonctionnaire provincial.

S.8., ch, 83, ant. 212,

Application

242 (1) A la demande du lieutenant-gouverneur en
conseil d'une province, le gouverneur en conseil déclare
par décret que la présente partie commence a s'appliquer
ou cesse de s'appliquer, selon le cas, dans la province en
question,

Application automatique

(2) Sous réserve d'une éventuelle déclaration faite en
vertu du paragraphe (1) indiquant qu'elle cesse de s’ap-
pliquer a la provinee en cause, la présente partie s'ap-
plique & toute province dans laquelle elle était en vigueur
a l'entrée en vigueur de ce paragraphe.

LR, {1885}, ch. B-3, art. 242; 2002, ¢h. 7, art. 85; 2007, ch. 36, art, 57,

PARTIE XI

Créanciers garantis et
séquestres

Nomination d’'un séquestre

243 (1) Sous réserve du paragraphe (1.1), sur demande
d'un créancier garanti, le tribunal peut, s’il est convaincu
que cela est juste ou opportun, nommer un séquestre
qu'il habilite :

a) A prendre possession de la totalité ou de la quasi-
totalité des biens — notamment des stocks et comptes
a recevoir — qu'une personne insolvable ou un failli a
acquis ou utilisés dans le cadre de ses affaires;

b) 4 exercer sur ces biens ainsi que sur les affaires de
la personne insolvable ou du failli le degré de prise en
charge qu'il estime indiqué;

¢) & prendre toute autre mesure qu'il estime indiquée.

Restriction relative a la nomination d’un séquestre

{1.1) Dans le cas d’'une personne insolvable dont les
biens sont visés par le préavis qui doit étre donné par le
eréancier garanti aux termes du paragraphe 244(1), le tri-
bunal ne peut faire la nomination avant l'expiration d'un
délai de dix jours aprés I'envoi de ce préavis, & moins

A jour au 16 juin 2021

Derniére modification le 1 novembre 2018




Bankruptey and Insolvency
PART Xl Secured Creditors and Receivers
Sections 247-250

Good faith, etc.
247 Areceiver shall

{a) act honestly and in good faith; and

(b) deal with the property of the insolvent person or
the bankrupt in a commercially reasonable manner.
1992, ¢. 27, 5, 89.

Powvers of court

248 (1) Where the court, on the application of the Su-
perintendent, the insolvent person, the trustee (in the
case of a bankrupt), a receiver or a creditor, is satisfied
that the secured creditor, the receiver or the insolvent
person is failing or has failed to carry out any duty im-
posed by sections 244 to 247. the court may make an or-
der, on such terms as it considers proper,

(a) directing the sccured creditor, receiver or insol-
vent person, as the case may be, to earry out that duty,
or

(b) restraining the secured creditor or receiver, as the
case may be, from realizing or otherwise dealing with
the property of the insolvent person or bankrupt until
that duty has been carried out,

or both.

ldem

(2) On the application of the Superintendent, the insol-
vent person, the trustee (in the case of a bankrupt) or a
creditor, made within six months after the statement of
accounts was provided to the Superintendent pursuant to
subsection 246(3), the court may order the recciver to
submit the statement of accounts to the court for review,
and the court may adjust, in such manner and to such ex-
tent as it considers proper, the fees and charges of the re-
ceiver as set out in the statement of accounts,

1992, ¢, 27, s, 89,

Receiver may apply to court for directions

249 A receiver may apply to the court for directions in
relation to any provision of this Part, and the court shall
give, in writing, such dirvections, if any, as it considers
proper in the circumstances.

1992, c. 27, s. 89,

Right to apply to court

250 {1) An application may be made under section 248
or 249 notwithstanding any order of a court as defined in
subsection 243(1),

Current to June 18, 2021

Last amended on Nevember 1, 2019

Faillite et insolvabilité
PARTIE XI Créancicrs garantis el séquestres
Articles 247-250

Obligation de diligence

247 le séquestre doit gérer les biens de la personne in-
solvable ou du failli en toute honnéteté et de bonne foi, et
selon des pratiques commereiales raisonnables.

1982, ch., 27, art. 89.

Pouvoirs du tribunal

248 (1) S'il est convaineuy, & la suite d’'une demande du
surintendant, de la personne insolvable, du syndic — en
cas de faillite —, du séquestre ou d'un créancier que le
créancier garanti, le séquestre ou la personne insolvable
ne se conforme pas ou ne s’est pas conformé a 'une ou
I'autre des obligations que lui imposent leg articles 244 a
247, le tribunal peut, aux conditions qu’il estime indi-
quées :

a) ordonner au créancier garanti, au séquestre ou & la
personne insolvable de se conformer 4 ses obligations;

b) interdire au créancier garanti ou au séquestre de
réaliser les biens de la personne insolvable ou du failli,
ou de faire toutes autres opérations & leur égard, jus-
qu'a ce qu'il se soit conformé a ses obligations.

Idem

{2) Sur demande du surintendant, de la personne insol-
vable, du syndic — en cas de faillite — ou d'un créancier,
présentée au plus tard six mois apres la transmission au
surintendant de V'état de comptes visé au paragraphe
246(3), le tribunal peut ordonner au séquestre de lui sou-
mettre cet état de comptes pour examen; le tribunal peut,
de la maniére et dans la mesure qu'il estime indiquées,
ajuster les honoraires et dépenses du séquestre qui 'y sont
consignés.

1992, ch, 27, art. 89,

Instructions du tribunal

249 Ic tribunal donne au séquestre qui lui en fait la de-
mande les instructions éerites qu'il estime indiquées sur
toute disposition de la présente partie.

1992, ch, 27, art. 9.

Ordonnance d’un autre tribunal

250 (1) Une demande peut étre présentée aux termes
des arlicles 248 ou 249 indépendamment de toute ordon-
nance qu'aurait pu rendre un tribunal au sens du para-
graphe 243(1).

Ajour au 16 juin 2021

Derniére madification le 1 novembre 2019
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1991 CarswellOnt 205
Ontario Court of Appeal

Royal Bank v. Soundair Corp.

1991 CarswellOnt 205, [1991] O.J. No. 1137, 27 A.C.W.S, (3d) 1178,
46 0.A.C. 321, 4 O.R. (3d) 1,7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76

ROYAL BANK OF CANADA (plaintiff/respondent) v. SOUNDAIR CORPORATION
(respondent), CANADIAN PENSION CAPITAL LIMITED (appellant)
and CANADIAN INSURERS' CAPITAL CORPORATION (appellant)

Goodman, McKinlay and Galligan JJ.A.

Heard: June 11, 12, 13 and 14, 1991
Judgment: July 3, 1991
Docket: Doc. CA 318/91

Counsel: /. B. Berkow and 8. H. Goldman , for appellants Canadian Pension Capital Limited and Canadian Insurers’ Capital
Corporation.

J. T Morin, Q.C. , for Air Canada,

L.A.J, Barnes and L.E. Rilchie , for plaintiff/respondent Royal Bank of Canada.

S.E Dunphy and G.K. Ketcheson , for Ernst & Young Inc., receiver of respondent Soundair Corporation.

W.G. Horton , for Ontario Express Limited.

N.J. Spies , for Frontier Air Limited.

Subject: Corporate and Commercial; Insolvency
Related Abyidgment Classifications
Debtors and creditors
VI Receivers

VI1.6 Conduct and liability of recciver

VI1.6.a General conduct of receiver

Headnote
Receivers --- Conduct and liability of receiver — General conduct of receiver
Court considering its position when approving sale recommended by receiver.
S Corp., which engaged in the air transport business, had a division known as AT. When S Corp. experienced financial
difficulties, one of the secured creditors, who had an interest in the assets of AT, brought a motion for the appointment of a
receiver, The receiver was ordered 1o operate AT and to sell it as a going concern. The receiver had two offers. It accepted the
offer made by OEL and rejected an offer by 922 which contained an unacceptable condition. Subsequently, 922 obtained an
order allowing it to make a second offer removing the condition. The sccured creditors supported aceeptance of the 922 offer,
The court approved the sale to OEL and dismissed the motion to approve the 922 offer. An appeal was brought from this order.
Held:
The appeal was dismissed.
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Royal Bank v. Soundair Corp., 1991 CarswallOnt 208
1991 CarswellOnt 205, [1991] O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C. 321...

Per Galligan J.A.: When a court appoints a receiver to use its commercial expertise to sell an airline, it is incscapable that it
intends to rely upon the receiver's expertise and not upon its own. The court should be reluctant to second-guess, with the benefit
of hindsight, the considered business decisions made by its receiver.
The conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court. The order
appointing the receiver did not say how the receiver was to negotiate the sale. The order obviously intended, because of the
unusual nature of the asset being sold, to leave the method of sale substantially to the discretion of the receiver.
To determine whether a receiver has acted providently, the conduct of the receiver should be examined in light of the information
the receiver had when it agreed 1o accept an offer. On the date the receiver accepted the OEL offer, it had only two offers: that
of OEL, which was acceptable, and that of 922, which contained an unacceptable condition, The decision made was a sound
one in the circumstances. The receiver made a suflicient effort to obtain the best price, and did not act improvidently.
The court must exercise extreme caution before it interferes with the process adopted by a receiver to sell an unusual asset. It is
important that prospective purchasers know that, if they are acting in good faith, bargain seriously with a receiver and enter into
an agreement with it, a court will not lightly interfere with the commercial judgment of the receiver to sell the assets to them,
Per McKinlay J.A. (concurring in the result): It is most important that the integrity of procedures followed by court-appointed
receivers be protected in the interests of both commercial morality and the future confidence of business persons in their dealings
with receivers. In all cases, the court should carefully scrutinize the procedure followed by the receiver, While the procedure
carried out by the receiver in this case was appropriate, given the unfolding of events and the unique nature of the asset involved,
it may not be a procedure that is likely to be appropriate in many receivership sales.
Per Goodman J.A. (dissenting); It was imprudent and unfair on the part of the receiver to ignore an offer from an interested party
which offercd approximately triple the cash down payment without giving a chance (o the offeror to remove the conditions or
other terms which made the offer unacceptable (o the receiver, The offer accepted by the receiver was improvident and unfair
insofar as two creditors were concerned.
Table of Authorities
Cases considered:

Beauty Counsellors of Canacla Lid., Re (1986). S8 C.B.R, (N.5.) 237 (Ont. 8.C.) — referred (o

British Columbia Development Corp. v. Spun Cast Industries Lid. (1977, 26 C.B.R.(N.S) 28,3 B.CL.R. 94 (S.C.) —

referred to

Cameron v. Bank of Nova Scotia (1981), 38 C.BR(N.S.) 1, 45 NLSRO(2d) 303, 86 ALPR. 303 (C.A) —referred (o

Crown Trust Co. v. Rosenburg (1986), 67 C.B.R. (N.S.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526

(H.C)— applied

Salima Investments Lid. v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta, L.R, (2d) 58,65 A.R. 372,21 D.L.R,

(4th) (C.A.) —referred to

Selkirk, Re (1986). 58 C.B.R. (N.5.) 245 (Ont. S.C.) — referred to

Selkirk, Re (1987). 64 C.B.R. (IN.S.) 140 (Ont. S.C.)
Statutes considered:

Employment Standards Act, R.S.0. 1980, ¢. 137.

referred fo

Environmental Protection Act, R.S.0. 1980, c. 141,
Appceal from order approving sale of assets by recciver.
Galligan J.A, ;

1 This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that order, he approved the sale of Air Toronto
to Ontario Express Limited and Frontier Air Limited, and he dismissed a motion to approve an offer to purchase Air Toronto
by 922246 Ontario Limited,

2 Itis necessary at the outset to give some background to the dispute. Soundair Corporation ("Soundair") is a corporation
engaged in the air transport business. It has three divisions, One of them is Air Toronto. Air Toronto operates a scheduled airline
from Toronto to a number of mid-sized cities in the United States of America. Its routes serve as feeders (o several of Air
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10 The first 922 offer contained a condition which was unacceptable to the receiver. T will refer to that condition in more
detail later. The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer. Subsequently, 922 obtained
an order allowing it to make a second offer. It then submitted an offer which was virtually identical to that of March 7, 1991,
except that the unacceptable condition had been removed.

11 The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed a motion for the
acceptance of the 922 offer, Before Rosenberg J., and in this court, both CCFL and the Royal Bank supported the acceptance
of the second 922 offer.

12 There are only two issues which must be resolved in this appeal. They are:
(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to OEL?
(2) What cffect does the support of the 922 offer by the secured creditors have on the result?
13 1 will deal with the two issues separately.
1. Did the Receiver Act Properly in Agreeing to Sell to OEL?

14 Before dealing with that issue, there are three general observations which I think I should make. The first is that the sale
of an airline as a going concern is a very complex process. The best method of selling an airline at the best price is something
far removed from the expertise of a court. When a court appoints a receiver to use its commercial expertise to sell an airline, it
is inescapable that it intends to rely upon the receiver's expertise and not upon its own. Therefore, the court must place a great
deal of confidence in the actions taken and in the opinions formed by the receiver. It should also assume that the receiver is
acting properly unless the contrary is clearly shown. The second observation is that the court should be reluctant to second-
guess, with the benefit of hindsight, the considered business decisions made by its receiver. The third observation which I wish
to make is that the conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court.

15 The order of O'Brien J. provided that if the receiver could not complete the sale to Air Canada that it was "to negotiate
and sell Air Toronto to another person.” The court did not say how the receiver was to negotiate the sale, 1t did not say it was
to call for bids or conduct an auction. It told the receiver to negotiate and sell. It obviously intended, because of the unusual
nature of the asset being sold, to leave the method of sale substantially in the discretion of the receiver. [ think, therefore, that
the court should not review minutely the process of the sale when, broadly speaking, it appears to the court to be a just process,

16 As did Rosenberg J., [ adopt as correct the statement made by Anderson J. in Crown Tiust Co. v. Rosenberg (1986), 60
O.R. (2d) 87, 67 C.B.R. (N.S.) 3200, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) , at pp. 92-94 [O.R.], of the duties which
a court must perform when deciding whether a receiver who has sold a property acted properly. When he set out the court's
duties, he did not put them in any order of priority, nor do I. I summarize those dutics as follows:

1, It should consider whether the receiver has made a sufficient effort to get the best price and has not acted improvidently.
2. 1t should consider the interests of all partics.
3. It should consider the cflicacy and integrity of the process by which offers are obtained.
4, It should consider whether there has been unfairness in the working out of the process.
17 lintend to discuss the performance of those duties separately.
1. Did the Receiver make a sufficient effort to get the best price and did it act providently?

18 Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone but the two
national airlines, or to someone supported by either of them, it is my view that the receiver acted wisely and reasonably when it
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38  Tam, thercfore, of the opinion the the receiver made a sufficient effort to get the best price, and has not acted improvidently.
2. Consideration of the Interests of all Parties

39 It is well established that the primary interest is that of the creditors of the debtor: see Crown Trust Co. v. Rosenberg
, supra, and Re Selkirk , supra (Saunders J.). However, as Saunders J. pointed out in Re Beauty Counsellors , supra at p. 244
[C.B.R.], "it is not the only or overriding consideration."

40 In my opinion, there are other persons whose interests require consideration. In an appropriate case, the interests of the
debtor must be taken into account. I think also, in a case such as this, where a purchaser has bargained at some length and
doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken into account, While it is not
explicitly stated in such cases as Crown Trust Co. v. Rosenberg , supra, Re Selkirk (1986), supra, Re Beauty Counsellors , supra,
Re Selkirk (1987). supra, and (Cameron ), supra, [ think they clearly imply that the interests of a person who has negotiated an
agreement with a court-appointed receiver are very important.

41 In this case, the intercsts of all parties who would have an interest in the process were considered by the receiver and
by Rosenberg J.

3, Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42 While it is accepted that the primary concern of a receiver is the protecting of the interests of the creditors, there is
a secondary but very important consideration, and that is the integrity of the process by which the sale is cffected. This is
particularly so in the case of a sale of such a unique asset as an airline as a going concern.

43 The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I refer to
Re Selkirk , supra, where Saunders J. said at p. 246 [C.B.R.]:

In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the creditors
of the former bankrupt. A secondary but important considera tion is that the process under which the sale agreement is
arrvived at should be consistent with commercial efficacy and integrity,

In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal Division)
in Cameron v, Bank of N.S. (1981). 38 C.B.R(NS) 1453 NS.R.(2d) 303, 86 A.PR. 303 (C.A.), where he said at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with respect
fo certain assets is reasonable and sound under the circumstances at the time existing it should not be set aside simiply
because a later and higher bid is made. To do so would literally create chaos in the commercial world and receivers and
purchasers would never be sure they had a binding agreement. On the contrary, they would know that other bids could
be received and considered up until the application for court approval is heard — this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation rather than a private sale, 1 consider them to
be equally applicable to a negotiation process leading to a private sale, Where the court is concerned with the disposition of
propetty, the purposc of appointing a receiver is to have the receiver do the work that the court would otherwise have to do.

44 In Sulima Investments Lid. v, Bank of Montreal (1983). 39 C.B.R. (N.S)) 242, 41 Aha, LR, (2d) 58, 65 AR. 372, 21
DR ) 473 acp. 476 [D.LR.], the Alberta Court of Appeal said that sale by tender is not necessarily the best way to sell
a business as an ongoing concern. It went on to say that when some other method is used which is provident, the court should
not undermine the process by refusing to confirm the sale.

45  Tinally, I refer to the reasoning of Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 124 [O.R.]:
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68 While there may be circumstances where the unanimous support by the creditors of a particular offer could conceivably
override the proper and provident conduct of a sale by a veceiver, [ do not think that this is such a case. This is a case where the
receiver has acted properly and in a provident way. It would make a mockery out of the judicial process, under which a mandate
was given (o this receiver o sell this airline if the support by these creditors of the 922 offer were permitted to carry the day.
I give no weight to the support which they give 1o the 922 offer.

69 Inits factum, the receiver pointed out that, because of greater liabilities imposed upon private receivers by various statutes
such as the Employment Standards Act , RS.0. 1980, ¢. 137, and the Environmental Protection Act . R.S,0. 1980, ¢. 141, it
is likely that more and more the courts will be asked to appoint receivers in insolvencies. In those circumstances, I think that
creditors who ask for court-appointed receivers and business people who choose to deal with those receivers should know that
if those receivers act properly and providently, their decisions and judgments will be given great weight by the courts who
appoint them. I have decided this appeal in the way 1 have in order to assure business people who deal with court-appointed
receivers that they can have confidence that an agreement which they make with a court-appointed receiver will be far more
than a platform upon which others may bargain at the court approval stage. I think that persons who enter into agreements with
court-appointed receivers, following a disposition procedure that is appropriate given the nature of the assets involved, should
expect that their bargain will be confirmed by the court.

70 The process is very important. It should be carefully protected so that the ability of court-appointed receivers to negotiate
the best price possible is strengthened and supported. Because this receiver acted properly and providently in enfering into the
OLL agreement, I am of the opinion that Rosenberg J. was right when he approved the sale to OEL and dismissed the motion
to approve the 922 offer.

71 [ would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier Airlines Limited their costs
out of the Soundair estate, those of the receiver on a solicitor-client scale. I would make no order as to the costs of any of the
other parties or intervenors,

McKinlay J.A. :

72 [ agree with Galligan J.A. in result, but wish to emphasize that | do so on the basis that the undertaking being sold
in this case was of a very special and unusual nature. It is most important that the integrity of procedures followed by court-
appointed receivers be protected in the interests of both commercial morality and the future confidence of business persons in
their dealings with receivers, Consequently, in all cases, the court should carcfully serutinize the procedure followed by the
receiver to determine whether it satisfies the tests set out by Anderson J. in Crovwn Trust Co. v. Rosenberg (1986), 67 C.B.R,
(NLS.) 3200, 60 QLR (2d) 87, 22 C.P.C(2dy 131, 39 DULR (dth) 5326 (H.C.) . While the procedure carried out by the receiver
in this case, as described by Galligan J.A., was appropriate, given the unfolding of events and the unique nature of the assets
involved, it is not a procedure that is likely to be appropriate in many receivership sales.

73 1 should like to add that where there is a small number of creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest price attainable would result in recovery so low that no other creditors,
sharcholders, guarantors, etc., could possibly benefit therefore), the wishes of the interested creditors should be very seriously
considered by the receiver, It is true, as Galligan J.A. points out, that in seeking the court appointment of a receiver, the moving
parties also seck the protection of the cowrt in carrying out the receiver's functions. However, it is also true that in utilizing
the court process, the moving partics have opened the whole process to detailed scrutiny by all involved, and have probably
added significantly to their costs and consequent shortfall as a result of so doing. The adoption of the court process should in no
way diminish the rights of any party, and most certainly not the rights of the only parties with a real interest. Where a receiver
asks for court approval of a sale which is opposed by the only partics in interest, the court should scrutinize with great care the
procedure followed by the receiver, | agree with Galligan JLA. thac in this case that was done. 1 am satisfied that the rights of all
parties were properly considered by the recciver, by the learned motions court judge, and by Galligan 1A,

Goodman J. A, (dissenting):

s Canadda Limited or it sops fercluding individuai courl dusumsnts). All righis reserved.
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Memorandum of Judgment

The Court:
(1] At the hearing of this appeal, we announced that the appeal is allowed with reasons to follow.

[2] Bill McCulloch and Associates Inc. is the court-appointed Interim Receiver and/or Receiver
Manager of the corporate Respondents (“the Taves Group™) by order dated March 5,2009. Prior to
that date, the Receiver had become Trustee in Bankruptey of the Taves Group.

[3] The Receiver issued an information package and called for offers to purchase the assets of
the Taves Group which included a property known as the Birch Hills Lands. The call for offers was
dated April 17, 2009. The deadline for submission of offers was on or before May 7, 2009 (the
tender closing date).

[4] OnJune2,2009, the Receiver brought an application before Wachowich C.J.Q.B. to approve
the sale of the Birch Hills Lands to the Appellant. The Appellant’s offer was $2,205,000. An
appraisal concluded that the most probable sale price was $1,560,000. Counsel for the Receiver
explained that “the Receiver did effect wide advertizing in local and national newspapers. Sent out
160 tender packages and made the tender package available on the Receiver’s website,” (A.B.
Record Digest, 3/30-33)

[5] Fifteen offers were received on the Birch Hills Lands, six of which were for the entirety of
the parcel.

[6] In his submission to the Chief Justice, counsel for the Receiver stated:

“Now, what we have advised the party that we’re looking to accept
is that we can’t put them in possession yet until the Court approves
the offer. That has caused some angst given the time of year and it is
agricultural land, but we’re not in a position to put people on the land
before we get court approval to do so. So - - and that’s fine, they’re
still - - they’re still at the table so we’re good with that.

The offer that the Receiver is recommending acceptance of is - - was
from the Hutterite Church of Codesa. That offer was for $2,205,000
... the offer is very significant ... it was an excellent offer.”

(A.B. Record Digest, 5/46 -6/19)

[7] In considering other tenders with respect to other portions of the property of the Taves
Group, the Chief Justice expressed his views regarding the importance of adhering to the integrity
of the tender process:
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“You know, we ran a tender process, tender process is meant to be - -
there are certain rules. It is like, you do not change the rules of
baseball or football during the middle of the game. This is the same
thing except in this particular case the Court is prepared to exercise
the - - its inherent jurisdiction to extend the time in Mr, Taves’
position. But I - - you know, I could be the person who says no, Mr.
Taves, you were late, | am sorry. Next time use Fed Ex.”
(Appeal Record Digest, 12/11-19)

And further;

“We could be coming back right and left. I am inclined, you know,
to grant the applications as submitted on these tenders because the
tender process was followed properly. That was the market at the
time, this is the people that - - this is how they bid. You know,
circumstances change and when circumstances change, somebody is
the beneficiary of it, some - - somebody is the loser on this. But the
rules were adhered to and having the rules adhered to if, you know - -
if you want to - - if you want to go to the Court of Appeal after the
order is entered and say to the Court of Appeal, guess what, oil is
now at $90, we want this one resubmitted. And if those five people
are wise cnough to accept that argument, then good luck to you but -
- but you know, I am inclined to say we follow a process, the law has
to be certain. The law has to be definite. This is what we did and we
complied.” (Appeal Record Digest, 12/40-13/8)

[8] One of the persons who had tendered an offer to purchase the Birch Hills Lands was the
Respondent Don Warkentin. Counsel for the guarantor, Mr. Orrin Toews, addressed the Court. He
explained that Mr, Warkentin had submitted an offer of $2. 1 million “on the understanding that he
would be receiving possession of the property sometime in the fall.” Counsel further explained that
“[ believe it was the Receiver while during the initial auction, that it was brought to his attention on
May 2 1* that he would in fact get possession of the property much earlier than he was anticipating.
And on that basis he increased his bid by 200,000 which brings his offer to 2.3 million dollars cash.”
(A.B. Record Digest, 13/27-36) He submitted that Mr. Warkentin’s offer be accepted.

[9] In response, counsel for the Receiver advised the Court that he had been in written

communication with counsel for Mr. Warkentin “and there was no indication in that correspondence
that he thought he would get [possession of the lands] in the fall.” (Appeal Record Digest, 14/18-20)
He added: “I think the tender package is clear that the way it was supposed to close is after the
appeal periods on any order has expired. ... So how anybody could reasonably conceive that
possession wouldn’t be granted until the fall based on that escapes me.” (Appeal Record Digest,
14/20-25) He further added: “But the bottom line was at the time tenders closed, Mr. [ Warkentin]'s
offer was found wanting.” (Appeal Record Digest, 14/36-38)
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[10]  On the basis of that information, the Court ruled as follows:

“Well, you know, rather than adjourning it to hear from Mr. Carter,
what I am - - what I am inclined to do with that piece of property,
because of - - is - - because of an uncertainty as to occupation, dates
of occupation or polential lease or whatever it may be, it is too late
to put in the crop right now anyway so - - ... Retender on this one and
make it clear in the tender.”  (Appeal Record Digest, 15/7-19)

[11]  Wachowich, C.J. then granted an order extending the deadline to submit revised offers to
purchase the Birch Hills Lands; with submissions restricted to the Appellant and Warkentin, During
this extension period, Warkentin submitted a bid higher than the Appellant’s. The Appellant did not
increase its original offer. Subsequently, on June 17, 2009, Wachowich, C.J. granted an order
directing that the Birch Hills Lands be sold to Warkentin. An application by the Appellant to
reconsider the June 17, 2009 order was dismissed. The Court also granted a stay order for parts of
the June 2 order and the entirety of its June 17 order, pending the determination of the appeal of the
June 2 order. The Appellant appealed the June 2 order on July 22, 2009; and appealed the June 17
order on August 13, 2009 (the appeals were consolidated on August 20, 2009).

[12]  Onapplications by a Receiver for approval of a sale, the Court should consider whether the
Receiver has acted properly. Specifically, the Court should consider the following:

(a) whether the Receiver has made a sufficient effort to get the
best price and has not acted improvidently;

(b) the interests of all partics;

(c) the efficacy and integrity of the process by which offers are
obtained; and

(d) whether there has been unfairness in the working out of the
process,

Royal Bank of Canada v. Soundair Corp., [1991] 4
O.R. (3d) 1 (C.A.) at para. 16

[13] The Court should consider the following factors to determine if the Receiver has acted
improvidently or failed to get the best price:

(a) whether the offer accepted is so low in relation to the
appraised value as to be unrealistic;

(CanLl
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(b) whether the circumstances indicate that insufficient time was
allowed for the making of bids;

(c) whether inadequate notice of sale by bid was given; or

(d)  whether it can be said that the proposed sale is not in the best
interest of either the creditors or the owner.

Cameron v. Bank of Nova Scotia (1981),45 N.S.R. (2d) 303
(C.A))

Salima Investments Ltd, v. Bank of Montreal (1985), 65
A.R.372 (C.A.) at para. 12.

[14]  The central issue in this appeal is whether the chambers judge, mindful of the record before
him, should have permitted rebidding and whether he should have thereafter entertained and
accepted the higheroffer of$2.51 million plus GST tendered by Mr. Warkentin during the extension
period.

[15] Therelevance of higher offers after the close of process was considered by the Ontario Court
of Appeal in Royal Bank v. Soundair, supra. Upon review of the jurisprudence, the Court stated
at para, 30:

“What those cases show is that the prices in other offers have
relevance only if they show that the price contained in the offer
accepted by the receiver was so unreasonably low as to demonstrate
that the receiver was improvident in accepting it. ...”

[16]  The chambers judge made no such finding. Indeed, he made no assessment whatever of the
conduct of the Receiver. The only evidence before the Court at the June 2, 2009 application was the
Receiver’s fifth report and the affidavit of Orrin Toews who proffered no evidence that the Receiver
acted improvidently in accepting the offer of the Appellant.

[17]  Moreover, the June 2, 2009 order neither considers the interests of the Appellant as the
highest bidder nor the interests of others who made compliant, but unsuccessful, bids to purchase
the Birch Hills Lands pursuant to the call for offers.

[18]  This Court has consistently favoured an approach that preserves the integrity of the process.
See Salima Investments Ltd., supra, and Royal Bank of Canada v. FFracmaster Ltd., 1999 ABCA
178, 244 A.R. 93.

[19]  That was also the view of the Nova Scotia Supreme Court (Appeal Division) in Cameron
w. Bank of Nova Scotia, supra, at para, 35:

2010 ABCA 18 (Canlll).



“In my opinion if the decision of the receiver to enter into an
agreement of sale, subject to court approval, with respect to certain
assets is reasonable and sound under the circumstances at the time
existing it should not be set aside simply because a later and a higher
bid is made. To do so would literally create chaos in the commercial
world and receivers and purchasers would never be sure they had a
binding agreement. On the contrary, they would know that other bids
could be received and considered up until the application for court
approval is heard - this would be an intolerable situation. ...”

[20]  In addition, there was no cogent evidence before the chambers judge of any unfairness to
Warkentin. On the contrary, the impugned order of June 2 conferred an advantage upon Warkentin
who then knew the price that had previously been offered by the Appellant when re-tendering his
offer.

[21]  Incasesinvolving the Court’s consideration of the approval of the sale of assets by a court-
appointed Receiver, decisions made by a chambers judge involve a measure of discretion and “are
23

owed considerable deference”. The Court will interfere only if it concludes that the chambers judge
acted unreasonably, erred in principle, or made a manifest error.

[22]  In our opinion, the chambers judge erred in principle and on insufficient evidence ordered
that the property in question be the subject of an extended re-tendering process. The appeal is
allowed. An order will go setting aside paras. 26 through 32 of the June 2, 2009 and the June 17,
2009 orders, and approving the tender of the Appellant on the terms and conditions upon which the
Receiver originally sought approval.

Appeal heard on January 7, 2010

Memorandum [iled at Edmonton, Alberta
this 18th day of January, 2010

Berger J.A.

authorized: Rowbotham J.A.

1

s authorized: Belzil J.
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Memorandum of Judgment

The Court:

[1] The appellants appeal an Approval and Vesting Order granted on May 21, 2019 which
approved a sale proposed in the May 3, 2019 Asset Purchase Agreement between the Receiver,
PriceWaterhouseCoopers, and the respondent, Ducor Properties Lid (“Ducor”). The assets consist
primarily of lands and buildings in Grande Prairie, Alberta described as a partially constructed 169
room full service hotel not currently open for business (the “Development Hotel”) and a 63 room
extended stay hotel (“Extended Stay Hotel”) currently operating on the same parcel of land
(collectively the “Hotels™). The Hotels arc owned by the appellant, 1905393 Alberta Ltd. (*190™)
whose sharcholder is the appellant, Stellar One Holdings Ltd, and whose president and sole
director is the appellant, David Podollan.

[2] The respondent, Servus Credit Union Ltd (“Servus™), is 190s largest secured creditor.
Servus provided financing to 190 for construction of the Hotels. On May 16, 2018, Servus issued a
demand for payment of its outstanding debt. As of June 29, 2018, 190 owed Servus approximately
$23.9 million. That debt remains outstanding and, in fact, continues to increase because of interest,
property taxes and ongoing carrying costs for the Hotels incurred by the Receiver.

[3] On July 20, 2018, the Receiver was appointed over all of 190°s current and future assets,
undertakings and propertics. The appellants opposed the Receiver’s appointment primarily on the
basis that 190 was seeking to re-finance the Hotels. That re-financing has never materialized.

[4] As a result, the Receciver sought in October 2018 to liquidate the Hotels. In typical fashion,
the Receiver obtained an appraisal of the Hotels, as did the respondents. After consulting with
three national real estate brokers, the Recciver engaged the services of Colliers International
(*Colliers™), which recommended a structured sales process with no listing price and a fixed bid
submission date. While the sales process contemplated an exposure period of approximately six
weelks between market launch and offer submission deadline, Colliers had contacted over 1,290
prospective purchasers and agents using a variety of mediums in the months prior to market
launch, exposing the Hotels to national hotel groups and individuals in the industry, and conducted
site visits and answered inquiries posed by prospective buyers. Prospective purchasers provided
feedback to Colliers but that included concerns about the quality of construction on the
Development Hotel.

[5] The Receiver also engaged the services of an independent construction consultant,
Entuitive Corporation, to provide an cstimate of the cost to complete construction on the
Development Hotel and to assist in decision-making on whether to complete the Development
Hotel. In addition, the Receiver contacted a major international hotel franchise brand to obtain
input on prospective franchisees’ views of the design and fixturing of the Development Hotel. The
ability to brand the Hotels is a significant factor affecting their marketability. Morcover, some of



Page: 2

the feedback confirmed that energy exploration and development in Grande Prairie is down,
resulting in downward pressure on hotel-room demand.

[6] Partics that requested further information in response to the listing were asked to exccute a
confidentiality agreement wherecupon they were granted access fo a “data-room” containing
information on the Hotels and offering related documents and photos. Colliers provided
confidential information regarding 190°s assets to 27 interested parties.

[7] The deadline for offer submission yielded only four offers, each of which was far below the
appraised valued of the Hotels. Three of the four offers were extremely close in respect of their
stated price; the fourth offer was significantly lower than the others. As a result, the Receiver went
back to the three prospective purchasers that had similar offers and asked them to re-submit better
offers. None, however, varied their respective purchase prices in a meaningful manner when
invited to do so. The Receiver ultimately accepted and obtained approval for Ducor’s offer to
purchase which, as the appellants correctly point out, is substantially less than the appraised value
of the Hotels.

[8] The primary thrust of the appellants’ argument is that an abbreviated sale process resulted
in an offer which is unreasonably low having regard to the appraisals. They argue that the Receiver
was improvident in accepting such an offer and the chambers judge erred by approving it.
Approving the sale, they argue, would eliminate the substantial equity in the property evidenced
by the appraised value and that the “massive prejudice” caused to them as a result materially
outweighs any further time and cost associated with requiring the Receiver to re-market the Hotels
with a longer exposure time., Mr. Podollan joins in this argument as he is potentially liable for any
shortfall under personal guarantees to Servus for all amounts owed to Servus by 190. The other
respondents, Fancy Doors & Mouldings Ltd and Northern Electric Ltd, similarly echo the
appellants’ arguments as the shortfall may deprive them both from collecting on their builders’
licns which, collectively, total approximately $340,000,

[9] The appellants obtained both a stay of the Approval and Vesting Order and leave to appeal
pursuant to s 193 of the Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3: 1905393 Alberta Lid v
1905393 Alberta Ltd (Receiver of), [2019] AJ No 895, 2019 ABCA 269. The issues around which
leave was granted gencrally coalesce around two questions. First, whether the chambers judge
applied the correct test in deciding whether to approve of the Receiver recommended sale; and
second, whether the chambers judge erred in her application of the legal test to the facts in deciding
whether to approve the sale and, in particular, erred in her exercise of discretion by failing to
consider or provide sufficient weight to a relevant factor. The standard of review is correctness on
the first question and palpable and overriding error on the second: Northstone Power Corp v RJIK
Power Systems Litd, 2002 ABCA 201 at para 4, 317 AR 192.

2019 ABCA 433 {CanLil} -
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[10]  As regards the first question, the parties agree that Court approval requires the Receiver to
satisfy the well-known test in Royal Bank of Canada v Soundair Corporation, [1991] O] No
1137 at para 16, 46 OAC 321 (“Soundair”). That test requires the Court {o consider four factors:
(i) whether the recciver has made a sufficient effort to get the best price and has not acted
improvidently; (ii) whether the interests of all parties have been considered, not just the interests of
the creditors of the debtor; (iii) the efficacy and integrity of the process by which offers are
obtained; and (iv) whether there has been unfairness in the working out of the process.

[11]  The appellants suggest that Soundair has been modified by our Court in Bank of Montreal
v River Rentals Group Lid, 2010 ABCA 16 at para 13, 469 AR 333, to require an additional four
factors in assessing whether a receiver has complied with its duties: (a) whether the offer accepted
is so low in relation to the appraised value as to be unrealistic; (b) whether the circumstances
indicate that insufficient time was allowed for the making of bids; (¢) whether inadequate notice of
sale by bid was given; and (d) whether it can be said that the proposed sale is not in the best
interests of cither the creditor or the owner. The appellants argue that, although the chambers judge
considered the Soundair factors, she erred by failing to consider the additional River Rentals
factors and, in so doing, in effect applied the “wrong law™.

112]  We disagree. The chambers judge expressly referred to the River Rentals case. River
Rentals, it must be recalled, simply identified a subset of factors that a Court might also consider
when considering the [irst prong of the Soundair test as to whether a receiver failed to get the best
price and has not acted providently. Moreover, the type of factors that might be considered is by no
means a closed category and there may be other relevant factors that might lead a court to refuse to
approve a sale: Salima Investments Ltd v Bank of Montreal (1985), 65 AR 372 at paras 12-13. At
its core, River Rentals highlights the need for a Court to balance several factors in determining
whether a receiver complied with its duties and to confirm a sale. It did not purport to modify the
Soundaiv test, establish a hievarchy of factors, nor limit the types of things that a Court might
consider. The chambers judge applied the correct test. This ground of appeal is dismissed.

[13]  Atits core, then, the appellants challenge how the chambers judge applicd and weighed the
relevant factors in this case. The appellants suggest that the failure to obtain a price at or close to
the appraised value of the Hotels is an overriding factor that trumps all the others in assessing
whether the Receiver acted improvidently. That is not the test, A reviewing Court’s function is not
to consider whether a Receiver has failed to get the best price. Rather, a Receiver’s duty is to act in
a commercially reasonable manner in the circumstances with a view to obtaining the best price
having regard to the competing interests of the interested parties: Skyepharma PLC v Hyal
Pharmaceutical Corp (1999), 12 CBR (4”‘) 84 at para 4, [1999] OJ No 4300, aff’d on appeal 15
CBR (4"™) 298 (ONCA).

[14]  Nor is it the Court’s function to substitute its view of how a marketing process should
proceed. The appellants suggest that if the Hotels were re-marketed with an exposure period closer
to that which the appraisals were based on, then a better offer might be obtained. Again, that is not
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the test. The Receiver’s decision to enter into an agreement for sale must be assessed under the
circumstances then existing. The chambers judge was aware that the Receiver considered the risk
of not accepting the approved offer to be significant. There was no assurance that a longer
marketing period would generate a better offer and, in the interim, the Receiver was incurring
significant carrying costs. To ignore these circumstances would improperly call into question a
receiver’s expertise and authority in the receivership process and thereby compromise the integrity
of a sales process and would undermine the commercial certainty upon which court-supervised
insolvency sales are based: Soundair at para 43. In such a case, chaos in the commercial world
would result and “receivers and purchasers would never be sure they had a binding agreement™:
Soundair at para 22.

[15]  The fact that three of the four offers came in so close together in terms of amount, with the
fourth one being even lower, is significant. Absent evidence of impropriety or collusion in the
preparation of those confidential offers — of which there is absolutely none — the fact that those
offers were all substantially lower than the appraised value speaks loudly to the existing hotel
market in Grande Prairie. Moreover, the appellants have not brought any fresh evidence
application to admit cogent evidence that a better offer might materialize if the Hotels were
re-marketed. Indeed, the appellants have indicated that they do not rely on what the leave judge
described as a “fairly continuous flow of material”, the scent of which was to suggest that there
were better offers waiting in the wings but were prevented from bidding because of the Receiver’s
abbr