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PART 1 BACKGROUND 

1. The Bowra Group Inc. (“Bowra” or the “Receiver”) was appointed as the Receiver of all 

of the current and future assets, undertakings and properties, including all proceeds 

thereof, of Shamrock Valley Enterprises Ltd. (“Shamrock” or the “Debtor”) by Order 

pronounced in the within Action on July 30, 2021 (the “Receivership Order”), the effect 

of which was stayed until August 27, 2021, by separate Order also pronounced on that 

date. The stay was lifted by Order pronounced on August 27, 2021. 

2. The Receivership Order authorizes and empowers the Receiver to, inter alia, market and 

solicit offers in respect of the Debtor’s property or any part thereof with the approval of 

this Honourable Court, and to apply for any vesting order or other orders (including, 

without limitation, confidentiality or sealing orders) necessary to convey the same to a 

purchaser free and clear of any liens or encumbrances affecting such property. 

3. The facts contained herein are a summary derived with reference to the Third Report of 

the Receiver (the “Third Report”), and the Confidential Appendices thereto (the “CA”). 

Capitalized terms not otherwise defined herein carry the meaning ascribed to them in the 

Third Report. 

4. Shamrock operated out of offices located in Elk Point, Alberta, and provided a variety of 

services, for example in the form of general earthworks, civil construction, reclamation, 

spill management, and fluid hauling. Its property includes the land that is the subject of 

this Application. 

5. The land is residential in nature, being a one bedroom, one bathroom raised bungalow 

constructed in 1942 and located in Elk Point, Alberta (the “Property”). It has been 

upgraded with metal roofing and vinyl siding, but its interior is mostly original, and 

upgrades are required to the electrical and heating system, and windows. Its title is 

subject to no registered financial encumbrances.  

6. Following its appointment, the Receiver discovered that the Property was (and continues 

to be) occupied by Lee Culford, a former Shamrock employee (the “Occupant”). The 
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Receiver is unaware of the existence of either a formal written lease agreement or a 

written employment agreement between the Debtor and the Occupant, rendering it 

unclear whether the Occupant is a tenant whose rights are thus governed by the 

Residential Tenancies Act (the “RTA”), or whether he resides in the Property pursuant to 

a personal license. 

7. In October, 2020, the Receiver engaged Shirley Harms of Lakeland Realty, a local 

brokerage (the “Broker”), to provide an evaluation of the Property (the “Evaluation”). 

In reliance upon the Evaluation, the Receiver entered into an agreement with the Broker 

to list the Property at a list price of $49,000.00, being the list price recommended in the 

Evaluation. 

8. The Property attracted a high number of online viewings. The Broker fielded calls from 

ten parties with interest in its prospective purchase. Only one offer was, however, 

received, being that of Boulianne.  

9. In discussions with the Broker, the Receiver engaged in negotiations with Boulianne, 

resulting in the entry of the Purchase Contract, which is free of any conditions in favour 

of Boulianne, and is subject only to the approval of this Honourable Court.  

10. Bowra submits that that the purchase price proposed in the Purchase Contract is fair and 

reasonable in all of the circumstances, and that the approval of the transaction agreed 

upon thereunder is in the best interests of the Debtor and all of its stakeholders. The 

Receiver accordingly applies for the following relief pursuant to the authority provided to 

it pursuant to paragraph 3(m) of the Receivership Order: 

(a) An Order abridging the time for service of notice of this Application and the 

Second Report to the time provided, if necessary, and an Order validating service 

upon the parties served or, alternatively, dispensing with service;  

(b) An Order approving the activities of the Receiver in connection with the Land, as 

described in the Third Report; 

(c) An Order i) approving the Agreement and authorizing the Receiver to conclude 

the transaction contemplated by the Agreement; ii) vesting title to the Land free 

and clear of all encumbrances, except permitted encumbrances; iii) declaring the 

period of notice to which the Tenant is entitled to receive; iv) ordering the Tenant 
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and any occupants to deliver up vacant possession of the Property following the 

expiry of the notice period; and authorizing a civil enforcement agency to evict 

the Tenant and any occupant of the Property following the expiry of the notice 

period; and 

(d) A Restricted Court Access Order in connection with the CA. 

11. In reliance upon the below submissions, the Receiver submits that the relief sought is 

reasonable and appropriate in the circumstances. 

PART 2  ARGUMENT 

The Approval of the Proposed Purchase Contract 

12. Section 243 of the Bankruptcy and Insolvency Act permits the Court to appoint a 

Receiver to do any of the following: 

(a) take possession of all or substantially all of the property of an insolvent person 

used in relation to the business carried on by the insolvent person; 

(b) exercise any control that the Court considers advisable over the property and over 

the insolvent person’s business; and 

(c) take any other action that the Court considers advisable. 

• Bankruptcy and Insolvency Act, RSC 1985, c B-3 (“BIA”), s. 243(1) 

[TAB 1].  

• Hyperlinks to all case law and legislation referenced in this Brief can be 

found in the Table of Authorities. 

 

13. Section 247(b) of the BIA provides that a Receiver shall “act honestly and in good faith” 

and “deal with the property of the insolvent person or the bankrupt in a commercially 

reasonable manner.” 

• BIA, s. 247 [TAB 1]. 

14. Royal Bank v. Soundair Corp. enumerates the well-known criteria to be applied when 

considering the approval of a sales transaction proposed by a Receiver. When considering 
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whether a proposed transaction should be approved and ratified, the Court is to consider 

and determine: 

(a) Whether the Receiver made sufficient effort to get the best price and has not acted 

improvidently; 

(b) The interests of all parties; 

(c) The efficacy and integrity of the process by which offers were obtained; and 

(d) Whether there has been unfairness in the working out of the process. 

• Royal Bank v. Soundair Corp., 1991 CarswellOnt 205 at para 16 

(“Soundair”) [TAB 2]. 

 

15. Soundair has been cited with approval by our Court of Appeal, including very recently. 

• River Rentals Group Ltd. v Hutterian Brethren Church of Codesa, 2010 

ABCA 16 at para 12 (“River Rentals”) [TAB 3]. 

• PricewaterhouseCoopers Inc. v. 1905393 Alberta Ltd., 2019 ABCA 433 at 

para 10 (“PwC”) [TAB 4]. 

• 1705221 Alberta Ltd v Three M Mortgages Inc, 2021 ABCA 144 at para 

19 (“Three M”) [TAB 5]. 

 

16. A Receiver plays a leading role in receivership proceedings. It acts as an officer of the 

Court and relies upon the advice and guidance of those it engages to assist in the sale of 

the asset in question, as well as its own commercial expertise in accepting an offer 

subject to Court approval. In exercising its role, the Receiver is under a duty to act in a 

commercially reasonable manner with a view towards obtaining the best price having 

regards to the competing interests of the parties. It is the reviewing Court’s function to 

ensure that these duties have been complied with, “not to consider whether a Receiver 

has failed to get the best price”.  

• PwC at paras. 13-14 [TAB 4]. 

• Three M at paras 22 and 32 [TAB 5]. 
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17. If the Court is satisfied that a Receiver has acted providently in its efforts to market and 

sell the debtor’s assets, the proposed transaction should be approved. Although a Court 

approving a sale recommended by a Receiver is not engaged in a perfunctory, 

rubberstamp exercise, deference is owed to a Court-appointed Receiver provided that its 

course of action and recommendation is appropriate and nothing to the contrary is shown 

in the evidence. To order otherwise calls into question the Receiver's expertise and 

authority in the receivership process, thereby weakening its central role and purpose, and 

compromising both the integrity of the sales process, and undermining commercial 

certainty. That said, “[i]t is most important that the integrity of procedures followed by 

court-appointed receivers be protected in the interests of both commercial morality and 

the future confidence of business persons in their dealings with receivers. Consequently, 

in all cases, the court should carefully scrutinize the procedure followed by the receiver 

to determine whether it satisfies” the Soundair principles. 

• Soundair at para 14, 43 and 72 [TAB 2]. 

• River Rentals at paras 18 and 19 [TAB 3]. 

• PwC at paras 10, and 12-14 [TAB 4]. 

• Three M at para 22 [TAB 5]. 

 

18. In considering the first prong of the Soundair test, the Court is to have regard to the 

following factors: 

(a) Whether the offer is so low in relation to the appraised value as to be unrealistic; 

(b) Whether the circumstances indicate that insufficient time was allowed for the 

making of bids; 

(c) Whether inadequate notice of sale by bid was given; and 

(d) Whether it can be said that the proposed sale is not in the best interest of either the 

creditors or the owner. 

• River Rentals at para. 13 [TAB 3]; PwC at paras. 11-12 [TAB 4]. 
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19. In the present case, the Receiver submits that the marketing process leading to its entry 

into the Purchase Contract was fair, impartial, provident and has resulted in the best price 

having regard to the competing interest of all parties. In consideration of the Soundair 

test, the Receiver submits: 

(a) With regard to the first factor, the purchase price proposed by the Agreement is in 

line with the Evaluation. The Broker’s listing was appropriate to a property of this 

nature, and of sufficient length and breadth to expose the Property to a wide 

audience of potential purchasers. The market has loudly stated its support for the 

reliability of the Evaluation.  

(b) With regard to the second factor, the Receiver submits that all stakeholders are 

well served by the Purchase Contract. If approved, it provides for an efficient 

disposition of the Property without the need to incur additional costs and 

professional fees, while maximizing recovery to the creditors.  

(c) With regard to the third factor, the Receiver submits that the marketing process 

undertaken by the Broker, being a public listing, was by its very nature fair and 

targeted to a wide audience; and 

(d) Finally, regarding the fourth factor, the Receiver submits that there is neither any 

evidence nor any suggestion being made that the listing process was other than 

fair, prudent and transparent. 

20. Based upon the foregoing, the Receiver respectfully submits that the Soundair criteria are 

satisfied, and that this Honourable Court should accordingly grant an Order approving the 

Receiver’s acceptance of the Purchase Contract and vest the Property accordingly. 

The Occupant 

21. As noted above, the Occupant is a former employee of the Debtor, and resided in the 

Property prior to the Receiver’s appointment. The Receiver is unaware of the existence of 

a written tenancy agreement governing the relationship. 
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22. The RTA defines a “tenant”, in relevant part, as “a person who is permitted by the 

landlord to occupy the residential premises under a residential tenancy agreement.” It 

further defines a “residential tenancy agreement” as a “written, oral or implied agreement 

to rent residential premises”. It defines a “landlord”, in relevant part, as “a person entitled 

to possession of the residential premises … and who attempts to enforce any of the rights 

of a landlord under a residential tenancy agreement or this Act”. 

• Residential Tenancies Act, SA 2004, c R-17.1, ss. 1(f)(m) and (t) [TAB 6]. 

23. The Receiver, being entitled to possession of the Property and which, by this Application, 

is seeking to enforce rights under the RTA, is arguably a “landlord” for the purposes of 

the Act. Further, while the Receiver is unaware of the existence of a written tenancy 

agreement, there may have been an oral or implied agreement between the Occupant and 

the Debtor. If one assumes the existence of such an agreement, the rights of the Receiver 

and the Occupant under and pursuant to the RTA must be considered on this Application. 

24. The analysis begins with a consideration of the nature of the assumed tenancy. The RTA 

governs two main forms of residential tenancies, fixed and periodic. A fixed term tenancy 

is defined as a “tenancy under a residential tenancy agreement for a term that ends on a 

day specified in the agreement”. The existence of an agreement in the context of a fixed 

tenancy is further significant at common law, which provides that its starting date must 

be certain or at least ascertainable, as must its termination date. This is significant, as the 

RTA provides that notice is not required to terminate a fixed term tenancy. There is, 

however, no evidence that the Occupant was permitted to reside in the Property for a 

fixed term, and no evidence that his residency was to commence and end on a date 

certain or ascertainable. As such, if the rights of the Receiver and Occupant are governed 

by the RTA the nature of the tenancy, in the Receiver’s submission, is periodic rather than 

fixed. 

• RTA, ss. 1(e), 15 [TAB 6]. 

• Bruce Ziff, Principles of Property Law, 7th ed. at p. 325 [TAB 7]. 

25. Section 5(4) of the RTA provides that a tenancy that is for a period of more than one week 

but less than a one year is deemed to be a monthly tenancy. Assuming an oral or implied 
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residential tenancy agreement, it cannot have been for a term of more than one year, as an 

oral lease for a term of more than one year would violate the Statute of Frauds. 

• See e.g. Fluid Pro Oilfield Services Ltd v Diamond Cut Industrial Park 

Ltd, 2017 ABQB 630 at para 13 [TAB 8]. 

26. There is no evidence to suggest a weekly tenancy. The Receiver therefore submits that, if 

the rights of the parties are governed by the RTA, the periodic tenancy ought to, for the 

purposes of its termination, be considered to be a monthly tenancy. 

• RTA, s. 5(4) [TAB 6]. 

27. The RTA provides that i) the notice period applicable to the termination of a monthly 

tenancy is a period of 3 consecutive tenancy months, and ii) that a notice from a landlord 

to terminate a periodic tenancy is of no effect unless the termination is for, inter alia, a 

prescribed reason. The Residential Tenancies Ministerial Regulation prescribes that a 

landlord may terminate a periodic tenancy if the landlord has entered into an agreement 

to sell the residential premises of the tenant in which all conditions precedent in the 

agreement have been waived or satisfied and the purchaser intends to occupy the 

premises and requests in writing that the landlord give the tenant notice to terminate the 

tenancy. 

• Residential Tenancies Ministerial Regulation, Alta Reg 211/2004, s. 2 

[TAB 9]. 

28. In compliance with these requirements, if this Honourable Court approves the Purchase 

Contract, all conditions precedent contained therein will have been met. Boulianne has, 

by its terms, represented and warranted to the Receiver that she intends to occupy the 

Property, and requested that the Receiver give the Occupant notice to terminate any 

tenancy. 

29. Given the alternatives, the Receiver submits that proceeding on the assumption that the 

Occupants residency is a monthly tenancy governed by the RTA, and that the Occupant is 

therefore entitled to a notice period of three tenancy months, is reasonable in the 

circumstances, and fairly balances the interests of all involved parties. Specifically, if one 

assumes the absence of a residential tenancy agreement, the Occupant may instead be 



11 

{E9460402.DOCX; 1} 

considered to reside in the Property by way of a personal license. With respect to the 

period of notice applicable to the termination of a personal license, Alberta courts have 

held that it must be sufficient to allow the licensee a reasonable period to remove 

themselves from the premises. The Receiver submits that the 3 consecutive tenancy 

month notice period provided for pursuant to the RTA is reasonable in the circumstances.  

• Singh v RJB Developments Inc., 2016 ABPC 305 at para 80 [TAB 10]. 

30. Alternatively, the rights of the parties may be assumed to be governed by s. 11 of the 

RTA. It provides that, if a periodic tenancy of residential premises has been entered into 

by reason of the tenant’s employment by the landlord and that employment is terminated, 

either the landlord or the tenant may terminate the tenancy by serving notice on the other 

party that is a period equal to the period of notice of termination of employment required 

under any law in force in Alberta that is applicable to the tenant’s employment, the period 

of notice of termination of employment agreed on by the landlord and the tenant, or one 

week, whichever is longest.  

• RTA, s. 11 [TAB 6]. Section 11 further references a “period prescribed in 

or determined in accordance with the regulations to the RTA”. The 

Receiver notes that the regulations prescribe no such period.  

31. The Receiver is unaware of any written employment agreement between Shamrock and 

the Occupant. It therefore submits that, if s. 11 applies, the applicable notice period 

would be that which is required under the Employment Standards Code (the “Code”), s. 

56 of which governs the applicable period of notice of termination of employment in the 

absence of an agreement to the contrary. The longest period provided for under s. 56 of 

the Code is 8 weeks, which applies to employees with a term of employment of 10 years 

or more. This is, therefore, the longest period of notice to which the Occupant would be 

entitled if s. 11 of the RTA applies. The Receiver submits that it is reasonable to provide 

the Occupant with the lengthier 3-month notice period applicable to periodic tenancies 

under the RTA. There is, in any event, no evidence to suggest that the Occupant’s tenancy 

of the Property was entered into by reason of his employment with Shamrock. 
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The Restricted Court Access Order 

32. The Court's authority to grant a Restricted Court Access Order, otherwise known as a 

Sealing Order, is contemplated pursuant to Rule 6.28 and Division 4 of Part 6 of the 

Alberta Rules of Court. 

• Alberta Rules of Court, AR 124/2010, Division 4 of Part 6, including Rule 

6.28 [TAB 11]. 

 

33. Court proceedings are presumptively open to the public. Such an Order may be granted: 

(a) Where it is necessary to prevent a serious risk to an important interest, including a 

commercial interest, in the context of litigation because reasonably alternative 

measures will not prevent that risk; and 

(b) Where the salutary effects of the confidentiality order outweigh its deleterious 

effects, including the effects on the right to free expression, which includes public 

interest in open and accessible court proceedings. 

• Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at 

para 45 (“Sierra Club”) [TAB 12]. 

 

34. In recasting this test without altering its essence, the Supreme Court of Canada has 

recently held that it must be established that: 

(a) Court openness poses a serious risk to an important public interest; 

(b) The order sought is necessary to prevent this serious risk to the identified interest 

because reasonably alternative measures will not prevent this risk; and 

(c) As a matter of proportionality, the benefits of the order outweigh its negative 

effects. 

• Sherman Estate v. Donovan, 2021 SCC 25 at para 38 (“Sherman Estate”) 

[TAB 13]. 
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35. It has been recognized as being appropriate and indeed necessary when assets are being 

sold pursuant to a Court process within an insolvency context, to seal commercially 

sensitive information, such as marketing proposals, valuations, offers and sales 

agreements. This recognition is reflected by the terms of the template Receivership 

Order, which specifically contemplates that the Receiver may wish to apply for such an 

Order in connection with its efforts to market the property to which the Order relates. 

This is so because further marketing efforts may be necessary where a proposed sale is 

approved but fails to close. This assures fair play by, for example, preventing future 

purchasers who may be savvy enough to obtain such information from the Court record 

from gaining an unfair advantage on others that may be less sophisticated. 

• See e.g. Romspen Investment Corporation v Hargate Properties Inc., 2012 

ABQB 412 at paras 2, 10-13 [TAB 14]; Alberta Treasury Branches v 

Elaborate Homes Ltd., 2014 ABQB 350 at para 54 [TAB 15], citing Look 

Communications Inc. v. Look Mobile Corporation, 2009 CanLII 71005 at 

para 17 (ONSC) [TAB 16]. 

36. Mindful of the foregoing jurisprudence the Receiver submits that the CA ought to be 

sealed considering the commercial nature of the information contained therein, the fact 

that the order is being sought in an insolvency context, the potential harm that could 

accrue to the commercial interests of the Debtor and its stakeholders if they were to be 

disclosed, and the privacy interests of Mr. Taras. The CA contain, inter alia, information 

that assisted the Receiver in determining a reasonable purchase price. If made public, any 

future sales process conducted by the Receiver could be compromised to the irreparable 

detriment of the Debtor and its stakeholders should one be necessary in the event the sale, 

if approved, fails to close.  

37. This approach is justified with reference to Sierra Club and Sherman Estate, each of 

which recognize that the general commercial interest of preserving confidential 

information is an important interest because of its public character.  

• Sierra Club at paras. 53 and 55 [TAB 12]; Sherman Estate at para. 41 

[TAB 13]. 

38. The Receiver further submits that the salutary effects of the Order outweigh any 

potentially deleterious effects, and that the Order is necessary towards assisting the 
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Receiver in keeping with the Soundair principles. Not only is the granting of the Order 

reasonable in the circumstances, but it is also, in the Receiver’s submission, appropriate 

and necessary. 

PART 5 CONCLUSION 

39. The Receiver respectfully requests that this Honourable Court grant the relief sought on 

this Application.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this ____ day of January, 2022. 

                                                                         PARLEE MCLAWS LLP     

 

Per:      
Jeremy H. Hockin, Q.C. and 
Steven A. Rohatyn 
 
Solicitors for The Bowra 
Group Inc.
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