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I. INTRODUCTION 

1. The Plaintiff Applicant, Moskowitz Mortgage Fund II Inc. (“MCMF”) is a private lender. The 

Defendant Respondents, 1631807 Alberta Ltd. (“1631807”) and Radient Technologies Inc. 

(“Radient Technologies” and collectively with 1631807, the “Debtors”) are insolvent and are 

indebted to MCMF for in excess of $12,000,000.  

2. The financial obligations owing by the Debtors to MCMF are secured by both real and personal 

property security. Mortgage enforcement against the Debtors’ real property is already underway in 

these proceedings. During the course of such enforcement, it has become clear that proceeds from 

the forced sale of the Debtors’ real property will be insufficient to satisfy the indebtedness MCMF, 

thus necessitating security enforcement against the Debtors’ personal property.  

3. The Debtors are licensed manufacturers operating in the cannabis industry. Notwithstanding their 

insolvency, the Debtors continue to operate.  

4. Security enforcement against the high-specialized and cannabis industry specific personal property 

of the Debtors under the Personal Property Security Act,1 would be impracticable and inefficient. 

Consequently, the appointment of a receiver by court order in the present matter is just, convenient, 

and in the best interests of MCMF, the Debtors, and the Debtors’ various stakeholders. 

5. MCMF, therefore, seeks to appoint MNP Ltd. as receiver certain of the Debtors’ pursuant to the 

terms of the draft order (the “Receivership Order”) filed together with its Application. The 

Receivership Order contemplates a relatively narrow appointment, with MNP Ltd. only serving as 

receiver of certain of the Debtors’ non-essential equipment (the “Equipment”), and not as receiver 

manager of the whole of the Debtors’ business and affairs.  

6. MCMF files this Bench Brief to provide this Honourable Court with the relevant case law and 

authorities in support of its application, and to summarize its argument as to why it is just and 

convenient for this Honourable Court to exercise its discretionary authority to appoint a receiver 

under MCMF’s proposed Receivership Order.  

II. ISSUES 

7. MCMF submits that the following issue is required to be determined by this Honourable Court: 

a. Should a receiver be appointed by the Court in these proceedings? 

                                                
1 RSA 2000, c J-2 [PPSA] [Tab 3]. 
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III. FACTUAL BACKGROUND 

8. The Debtors’ are manufacturers in the cannabis industry. 1631807 is a wholly owned subsidiary of 

Radient Technologies.2  

9. In May of 2018, MCMF and the Debtors entered into an agreement pursuant to which MCMF would 

advance $5,500,000 to Radient Technologies under a credit facility that would be guaranteed by 

1631807.3 In June of 2018, MCMF and the Debtors concluded a written amending agreement, 

pursuant to which the parties agreed that 1631807 would be substituted as the primary borrower 

and Radient Technologies would serve as the unlimited guarantor of 1631807’s obligations to 

MCMF.4 

10. The debtors granted collateral security to MCMF in both their real and personal property. General 

Security Agreements (the “GSAs”) executed by the Debtors granted to MCMF security in all of their 

present and after-acquired personal property (excepting consumer goods).5 The GSAs and 

mortgages executed by the Debtors included provisions entitling MCMF to appoint a receiver over 

the Debtors’ property upon default. 

11. The lending agreements between MCMF and the Debtors were amended multiple times between 

May of 2018 and April of 2022. Such amendments varied interest, provided for additional advances 

from MCMF, and entitled MCMF to charge agreed upon fees.6 

12. Pursuant to the most recent amendment to the lending agreements between the parties, the, the 

applicable interest rate on amounts owing by the Debtors to MCMF is calculated as the greater of 

9.99% per annum or the Bank of Nova Scotia’s Prime Rate plus 7.54% per annum. The balance 

owing by the Debtors as of March 8, 2023, stood at $12,067,093.27, with interest accruing on such 

balance at a per diem rate of $3,952.59 (the “Indebtedness”).7  

13. Radient Technologies is a reporting issuer. The most recent consolidated financial statements of 

Radient Technologies in that entity’s public available securities filings show that, as of March 31, 

2022, Radient Technologies’ aggregate liabilities in the amount of ($37,860,320) far outstripped 

the value of its assets at $27,734,541.8  

                                                
2 Affidavit of Brian Moskowitz, dated March 12, 2023, at paras 5-6.   
3 Ibid¸ at paras 7 - 8.  
4 Ibid, at para 11.  
5 Ibid, at paras 10-12.  
6 Ibid, at para 14.  
7 Ibid, at paras 14 and 17. 
8 Ibid, at para 18.  



 

3 
 

14. The Debtors defaulted on obligations owing to MCMF in 2022, leading to the commencement of 

debt and mortgage enforcement proceedings by MCMF against the Debtors in the within action, 

which was commenced by the filing of a Statement of Claim on August 30, 2022. 

15. A Redemption Order - Listing obtained by MCMF in these proceedings prescribed a listing price for 

the Debtors’ mortgaged lands of an amount less than the Indebtedness at $11,340,000.9 

Resultantly, MCMF determined that it would be necessary to enforce its security against the 

Equipment to retire the Indebtedness.10 

16. Personal Property Registry search results show a total of 16 registrations by third parties against 

the personal property of the Debtors.11 

17. Though the Debtors continue to carry on business, they have not presented to MCMF any credible 

plan or proposal to retire the Indebtedness.12 

18. The Debtors have lost the ability to readily access public capital markets following the issuance of 

a Cease Trade Order in respect of the securities of Radient Technologies on March 7, 2023.13 

IV. ARGUMENT 

A. This Court should appoint a receiver over the Equipment  

i. The Court’s power to appoint receivers  

19. The common law power for superior courts of inherent jurisdiction to appoint a receiver over a 

debtor’s property on the motion of a secured creditor is codified in sections of three statutes 

operative in Alberta – namely, s. 243(1) of the Bankruptcy and Insolvency Act,14 s. 13(2) of the 

Judicature Act,15 and s. 65(7) of Personal Property Security Act. 

20. Subject to certain technical requirements discussed below, section 243(1) of the BIA allows for the 

appointment of a receiver in any circumstance where it is “just or convenient” to do so:  

(1) Subject to subsection (1.1), on application by a secured creditor, a court may 
appoint a receiver to do any or all of the following if it considers it to be 
just or convenient to do so: 

(a) Take possession of all or substantially all of the inventory, accounts 
receivable or other property of an insolvent person or bankrupt that was 

                                                
9 Ibid, at para 20.  
10 Ibid, at para 24.  
11 Ibid at para 16. 
12 Ibid, at para 19. 
13 Ibid, at para 22.  
14 RSC 1985, c B-3 [BIA] [Tab 1]. 
15 RSA 2000, c J-2 [JA] [Tab 2]. 
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acquired for or used in relation to a business carried on by the insolvent 
person or bankrupt; 

(b) Exercise any control that the court considers advisable over that 
property and over the insolvent person’s or bankrupt’s business; or 

(c) Take any other action that the court considers advisable. 16 
 

21. Section 13(2) of the JA allows for the appointment of a receiver on the on similar grounds – i.e. 

where it is “just or convenient:” 

(2) An order in the nature of a mandamus or injunction may be granted or a receiver 
appointed by an interlocutory order of the Court in all cases in which it appears to 
the Court to be just or convenient that the order should be made, and the order 
may be made either unconditionally or on any terms and conditions the Court 
thinks just.17 
 

2. Section 65(7) of the PPSA allows for the appointment of a receiver over property subject to a security 

interest granted by a debtor upon the application of any interested person, absent the express 

inclusion of the “just or convenient” or criteria: 

    

(7) On application by an interested person, the court may: 
 (a) appoint a receiver18 

 

ii. The technical pre-requisites for the appointment of a receiver under the BIA 
are made out    

22. Subsections 243(1)-(1.1) and 244(2) of the BIA established several preconditions that must be met 

in order for the Court to appoint a receiver pursuant to s. 243(1) of the BIA. These technical 

requirements are clearly met in the instant case.  

Service of required notices  

23. BIA s. 243(1.1) provides that the Court may not appoint a receiver under s. 243(1) unless notice 

has been sent in accordance with 244(2) of the BIA. Subsections 244(1) - (2) provide that a creditor 

seeking to enforce its security on all or substantially all of the business assets of an insolvent debtor 

is required to serve on the debtor notice of its intention to enforce its security at least 10 days prior 

to enforcement. MCMF complied with this requirement by delivering notices of intention to enforce 

security to the Debtors via their counsel on March 10, 2023.  

The Debtors are “insolvent persons”  

                                                
16 BIA, supra note 14, at s 234(1)-(1.1) [Tab 1], emphasis added. 
17 JA, supra note 15, at s 13(2) [Tab 2]. 
18 PPSA, supra note 1, at s 65(7) [Tab 3]. 



 

5 
 

24. A close reading of BIA s. 243 shows that that section only applies to insolvent or bankrupt debtors. 

Per the definition of “insolvent person” in the BIA, an entity will be insolvent for the purposes of that 

statute if it satisfies any of three disjunctive criteria: 

insolvent person means a person who is not bankrupt and who resides, carries 
on business or has property in Canada, whose liabilities to creditors provable as 
claims under this Act amount to one thousand dollars, and 

(a) who is for any reason unable to meet his obligations as they 
generally become due; 

(b) who has ceased paying his current obligations in the ordinary 
course of business as they generally become due, or 

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or 
if disposed of at a fairly conducted sale under legal process, would not 
be sufficient to enable payment of all his obligations, due and accruing 
due…19 

25. It is inarguable that the Debtors are insolvent persons. They have remained in default on over 

$12,000,000 in Indebtedness owing to MCMF and have furnished no viable plan for making 

payment of such amount. Furthermore, the most recent consolidated financial statements of 

Radient Technologies disclose that that entity’s aggregate liabilities far outstrip its total assets.   

iii. Appointment of a receiver is just and convenient   

26. MCMF respectfully submits that this Honourable Court ought to exercise its discretion to appoint a 

receiver-manager by reason of it being just, equitable, convenient, and otherwise appropriate that 

a receiver of The Equipment be appointed. 

27. In this application, MCMF bears the burden of satisfying the Court that it is just or convenient to 

appoint a receiver. In determining whether it is just or convenient to order the appointment of a 

receiver in other proceedings, courts have had regard to a number of factors. In CWB Maxium 

Financial Inc v. 2026998 Alberta Ltd.,20 this Court recently reaffirmed that the non-exhaustive 

factors (the “Bennett Factors”), as initially identified by Frank Bennett in the oft-cited text “Bennett 

on Receiverships,” are the criteria that must be considered by the Court in determining whether it 

is just or convenient to appoint a receiver: 

210      The factors to be considered are enumerated in the oft-cited Paragon case, 
at para 27, relying on the list assembled by Frank Bennett in Bennett on 
Receiverships, 2nd edition, (1995), Thomson Canada Ltd, page 130, from various 
cases: 

a. whether irreparable harm might be caused if no order were made, 
although it is not essential for a creditor to establish irreparable harm 

                                                
19 BIA, supra note 16, at s 2 [Tab 1]. 
20 2021 ABQB 137 [Tab 4]. 



 

6 
 

if a receiver is not appointed, particularly where the appointment of 
a receiver is authorized by the security documentation; 
 

b. the risk to the security holder taking into consideration the size of the 
debtor’s equity in the assets and the need for protection or 
safeguarding of the assets while litigation takes place; 
 

c. the nature of the property; 
 

d. the apprehended or actual waste of the debtor’s assets; 
 

e. the preservation and protection of the property pending judicial 
resolution; 
 

f. the balance of convenience to the parties; 
 

g. the fact that the creditor has the right to appoint a receiver under 
the documentation provided for the loan; 
 

h. the enforcement of rights under a security instrument where the 
security-holder encounters or expects to encounter difficulty 
with the debtor and others; 
 

i. the principle that the appointment of a receiver is extraordinary relief 
which should be granted cautiously and sparingly; 
 

j. the consideration of whether a court appointment is necessary to 
enable the receiver to carry out its’ duties more efficiently; 
 

k. the effect of the order upon the parties; 
 

l. the conduct of the parties; 
 

m. the length of time that a receiver may be in place; 
 

n. the cost to the parties; 
 

o. the likelihood of maximizing return to the parties; 
 

p. the goal of facilitating the duties of the receiver. 
 

211      Further, at para 28, Romaine J comments on the effect of a contractual 
right to appoint a receiver: 
 

In cases where the security documentation provides for the appointment of 
a receiver, which is the case here with respect to the General Security 
Agreement and the Extension Agreement, the extraordinary nature of the 
remedy sought is less essential to the inquiry21 

                                                
21 Ibid, at para 210, citing Paragon Capital Corp. v Merchants & Traders Assurance Co., 2002 ABQB 430 at para 27 
[Paragon] [Tab 5], emphasis added. 
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28. In the 2020 Saskatchewan Court of Queen’s Bench decision in Pillar Capital Corp. v Harmon 

International Industries Inc.,22 Elson J. relied on the Bennett Factors and noted that “while the 

factors vary in their importance, no one factor is determinative.23” Accordingly, Elson J. stressed 

that the Court must take a broad, contextual approach in its analysis of the Bennett Factors.24  

29. As it was framed in Pillar Capital, MCMF is only required to satisfying the Court that the appointment 

of the Receiver is “the ‘preferable’ option – not the ‘essential’ one.25” Bearing such dicta in mind, 

MCMF submits that this Court must determine whether it is preferable for enforcement against the 

personal property of Debtors to occur during receivership proceeds or by way of enforcement under 

the PPSA. For the reasons canvassed below, MCMF submits that a broad, contextual analysis of 

the above-emphasized Bennett Factors provide this Court with ample grounds to grant the 

Receivership Order.  

Factors (a) and (g): MCMF has the contractual right to appoint a receiver    

30. The GSAs, coupled with the mortgage security granted to MCMF by the Debtors, expressly provide 

MCMF with the authority to appoint a receiver over the whole of the property of the Debtors. As per 

the above-produced dicta of Romaine J. in Paragon, the presence of contractual terms expressly 

authorizing a creditor to appoint a receiver will negate any requirement for the Court to determine 

that there exist extraordinary grounds to appoint a receiver.  

Factors (c) and (h): the nature of the property and difficulty of dealing with secured creditors  

31. The Equipment is predominately comprised of specialized, industry-specific equipment that likely 

holds little commercial use outside of the cannabis and biomedical industries. Given the unique 

nature of the property, MCMF submits that a receiver will be in the best position to conduct a 

commercially reasonable sales process.  

32. Additionally, there are numerous articles of the Equipment, all of which appear to be encumbered 

by interests of potentially over one dozen registrants in the PPR. It is submitted that dealing with 

multiple and potentially competing security claims of various creditors following the disposition of 

the Equipment will be simpler and more orderly in receivership proceedings. 

Factor (e): preservation and protection of property  

                                                
22 2020 SKQB 19 [Pillar Capital] [Tab 6]. 
23 Ibid, at para 36. 
24 Ibid. 
25 Ibid. 
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33. The Debtors continue to conduct business. So as to maximize its chances of full realization and to 

preserve the interests of the Debtors’ and their stakeholders (including the Debtors’ third party 

creditors and employees), MCMF wishes to enable to the Debtors to continue to use the Equipment 

to the greatest degree as is practicable until such time as it can be sold. A receiver will be best 

positioned to implement protocols and controls that will enable the Debtors to continue to use the 

Equipment while the sales process for the same is conducted. 

Factor (f): balance of convenience 

34. The Receivership Order only contemplates the proposed receiver taking constructive possession 

of the Equipment for the purpose of facilitating its sale. It does not require the Debtors’ management 

team to give up control of the Debtors’ business and operations. Furthermore, the Debtors may 

have some ability to continue to use the equipment if the proposed receiver is able to implement 

protocols allowing for the Equipment’s use pending its disposition. No provision of the PPSA would 

allow the Debtors to retain effective position of the Equipment following its seizure. Thus, the 

appointment of a receiver will minimally disruptive to the Debtors’, relative to an enforcement 

process involving seizure by a civil enforcement agency under the PPSA.  

35. Should MCMF proceed to seize the Equipment using the procedure for doing so under the PPSA, 

MCMF will be required to conduct a complicated and cumbersome sales process for 168 articles 

of the Equipment. MCMF therefore submits that the balance of convenience plainly favours the 

appointment of a receiver.  

Factor (m): length of time the receiver may be in place 

36. MCMF seeks to appoint a receiver with a narrow mandate to deal with the Equipment, as opposed 

to a receiver manager under an expansive open-ended mandate to manage the Debtors’ business 

for an indefinite period. Given the scope of the Receivership Order, it logically follows that, once 

the Equipment has been disposed of and the proceeds thereof have been appropriately distributed, 

the receiver will have fulfilled its mandated and will be in a position to seek a discharge order. 

Consequently, this Court may infer that the length of time the receiver may be in place is likely to 

be short in duration, lasting no longer than the time required to complete a sales process for the 

Equipment and to distribute the proceeds from sale. 

Factor (o): likelihood of maximizing returns   

37. Sales in an orderly sales process in receivership proceedings may maximize returns. A sale 

facilitated in receivership proceedings with the approval of this Court will enable purchasers to 

acquire articles of the Equipment with the knowledge that legal and beneficial title to the same is 

vested in them free and clear of any interest of the debtor, other creditors, or any other party under 
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this Court’s template sale approval and vesting order. MCMF submits that certainty of title is of 

value to sophisticated purchasers and that facilitating a sale in process that will culminate in the 

granting of a sale approval and vesting order is likely to increase the value of the Equipment by 

eliminating risk and uncertainty for prospective purchasers.  

V. CONCLUSION 

38. In light of all of the foregoing, MCMF respectfully submits that it is just, convenient, and in the best 

interests of the stakeholders of the Debtors for this Honourable Court to exercise its discretionary 

authority to grant the Receivership Order, thereby enabling the Equipment to be seized and 

disposed of in an orderly and predictable sales process supervised by this Court.   

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 13th day of March, 2023. 

 

DLA PIPER (CANADA) LLP 

Per:  

____________________________________ 
Jerritt R. Pawlyk and Kevin Hoy, 
Counsel to Moskowitz Mortgage  
Fund II Inc. 
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FIAT    ELSON J. 
January 22, 2020 
___________________________________________________________________________  

Introduction 

[1] In a brief fiat, dated January 16, 2020, I directed the issue of an order 

for the appointment of a receiver of all assets, undertakings and property of Harmon 

International Industries Inc. [Harmon]. In that fiat, I stated that reasons would follow 

in a published decision. This fiat contains those reasons. 

[2] Harmon is a Saskatoon company that has been engaged in the 

manufacture of various equipment, including light agricultural equipment. It stopped 

operating as a going concern on an undisclosed date, in late 2018 or early 2019. 
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