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INTRODUCTION

This brief of law is submitted on behalf of MNP Ltd. (the “Receiver”) in its capacity of the
court-appointed Receiver and Manager of Edmonton South Animal Hospital Ltd., Prime
Vet Corporation, Prime Vet Holding Corp., Lakeview Animal Hospital Ltd., Cumberland
Veterinary Services Ltd. (collectively, the “Debtor”) in support of its application (the
“Application”) for, among other things, an Order approving the agreement between the
Receiver in its capacity as receiver of the Debtor (and not in its personal or corporate
capacity) and VetCan Corp. (“VetCan") for the purchase and sale of certain assets of the
Debtor in relation to the ESAH Clinic herein defined (the “Assets”) on certain terms
offered to and accepted by the Receiver (the “VetCan APA") on behalf of the Debtor and
vesting the Equipment with VetCan.

The Application has been brought in accordance with paras 3(h), (k), (1), and (m) of the
Order of the Honourable Associate Chief Justice K.G. Nielsen of the Court of Queen’s
Bench of Alberta (the “Court”) granted June 21, 2019 (the “Receivership Order"), which
authorized the Receiver to, among other things, execute, assign, issue and endorse
documents of whatever nature in respect of any of the Property (as defined in the
Receivership Order) for any purpose pursuant to the Receivership Order and market any
or all of the Property, sell the Property or any parts thereof, and apply for any vesting
order necessary to convey the Property or any parts thereof, free and clear of any liens

of encumbrances.!

The Receiver has reviewed and determined that the VetCan’s offer is fair and
reasonable and in the best interest of the Debtor, the creditors, and shareholders. As set
out below, the Receiver has met the test for this Honourable Court to grant the Order

approving and ratifying the VetCan APA.

In addition to the Sale and Vesting Order with respect to the VetCan APA, the Receiver

seeks, among other things:

(a) an Order sealing the Confidential Addendum (collectively, the “Confidential
Addendum”) to the First Report of the Receiver dated November 6, 2019 (the

“‘Receiver’s First Report”); and

¥ Consent Receivership Order, granted by the Honourable Associate Chief Justice K.G. Nielsen on June
21, 2019 QB Action No. 1803-13761 [Consent Receivership Order] [TAB 1] para 3.
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(b) an Order approving the Interim Distribution herein defined.

The Receiver submits that the relief sought is reasonable and appropriate in the

circumstances and at this stage of these proceedings.
BACKGROUND

A detailed background of the Debtor and the Receiver's activities leadings up to the
Application is more fully described in the Receiver's First Report. A brief overview of

these proceedings is set out below.
A. The Debtor

The Debtor is a body of affiliated corporations operating and carrying on the business of
three veterinary clinics in the City of Edmonton, Alberta. The three clinics carried on
business under the names of the Lakeview Animal Hospital (the “Lakeview Clinic”), the
Edmonton South Animal Hospital (the “ESAH Clinic”), and the Terra Losa Animal Clinic
(the “Terra Losa Clinic”).

B. Indebtedness and Security

On June 21, 2019, Royal Bank of Canada (“RBC”) applied to appoint a receiver over the
current and future assets, undertakings and properties of the Debtor.

RBC has registered various security agreements against each of the entities of the
Debtor. Each entity of the Debtor granted RBC a security interest in its Property,
including security interests in all of the Debtor's present and after acquired personal
property (“AlIPAAP"). RBC has obtained guarantees from each of the Debtor's entities
for the obligations and liabilities of the other entities owed to RBC.

CWB National Leasing (“CWB National”) has registered security interests against

certain pieces of the Assets described as follows:

(a) All Veterinary Medical Equipment-CTX MID, Laser Cart, Laser Bin of every
nature or kind described in Lease Number 2942571; and

(b) All Veterinary Medical Equipment-Companion Therapy Compact Laser Fiber
Delivery System, Integrated Handpiece, Mobile Medical Cart of every nature or
kind described in Lease Number 2704566.

429845302.1
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Incom Leasing Inc. (“Indcom”) has also registered a security interest against certain
pieces of the Assets described as an Idexx Imagevue DR40 System including all

accessories and attachments.
C. Offer to Purchase by VetCan

On July 15, 2019, as more thoroughly described in the Receiver's First Report, the
Receiver commenced an en bloc sales process which included the assets of the ESAH

Clinic (the “Sales Process”).

In accordance with the Sales Process, the Information Summary (as provided in the

Receiver’s First Report) was distributed as follows:

(a) The Information Summary was sent to approximately 600 MNP LLP partners

nationwide;

(b) A LinkedIn advertisement was created which received 298,777 impressions and

143 views:

(c) The Information Summary was sent via direct email to 74 veterinary practices
throughout Alberta, in addition to certain major veterinary consolidators across

Canada; and

(d) The Sales Process was advertised through the Alberta Veterinary Medical

Association.

In response, eighteen (18) different parties signed confidentiality agreements and were
granted access to an online data room, confidential information, and other relevant

financial information made available through the online data room.
The Receiver concluded its invitation for offers on August 15, 2019.

The offers received by the Receiver through the Sales Process and the Receiver's
negotiations with the offerors is more thoroughly discussed in the Confidential
Addendum.

Following the close of the invitation for offers, the Receiver received an additional,
unsolicited, offer to purchase fron_1 VetCan as more thoroughly described in the
Confidential Addendum to the First Report. After further negotiations with VetCan, the

42945302.1
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Receiver accepted an offer from VetCan and entered into the VetCan APA subject to
Court approval.
ISSUES

The issues to be determined by this Honourable Court are whether it is appropriate and

reasonable in the circumstances to:
(a) approve the VetCan APA,;
(b) approve of Interim Distribution (as defined below); and
(c) grant a sealing order with respect to the Confidential Addendum.
SUBMISSIONS
A. Approval of Sale and Vesting of Assets

The Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 permits the Court to appoint a

receiver to do any of the following:

(a) take possession of all or substantially all of the property of an insolvent person
used in relation to the business carried on by the insolvent person;

(b) exercise any control that the Court considers advisable over the property and

over the insolvent corporation’s business; and
(c) take any other action that the Court considers advisable.?

In carrying out its duties and exercising its powers, a receiver has an obligation to deal
with an insolvent company’s property in a commercially reasonable manner.3

B. Soundair Criteria

The criteria to be applied when considering the approval of a sale were first set out by
the Ontario Court of Appeal in Royal Bank v Soundair Corp.* When considering whether

2 Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (“BIA”), s. 243(1) [TAB 2]

3 BJA, s. 247 [TAB 3]
4 Royal Bank v Soundair Corp. (1991), 1991 CarswellOnt 205, 7 CBR (3d) 1, 83 DLR (4t) 76 [Soundair]

[TAB 4].
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an offer accepted by a receiver should be approved and ratified by the Court, the Court

is to consider and determine:

(a) whether the receiver made sulfficient effort to get the best price and has not acted

improvidently;
(b) the interests of all parties;
(c) the efficacy and integrity of the process by which offers were obtained; and
(d) whether there has been unfairness in the working out of the process.

The Alberta Courts have adopted these criteria and have applied them in receivership

proceedings on numerous occasion.®

It has been further acknowledge that the Court must place a great deal of confidence in
the actions taken and in the opinions formed by a receiver, and should assume that a
receiver is acting properly unless the contrary is clearly shown.®

i. Sufficient Effort
The Receiver submits that it has made sufficient effort to market the Assets.

Given the extensiveness of the marketing undertook in the Sales Process, the Receiver
is of the opinion that further marketing of the Assets may not necessarily attract a better
offer than the VetCan APA, and that further efforts to market the Assets may not be
considered commercially reasonable.

The Receiver has received several offers for the Assets to give it a reasonable idea as to
what the market is willing to pay for the Assets. Further, the Receiver after negotiation
with offerors, the Receiver believes that is has obtained the best price for the Assets
through the VetCan APA.

After reviewing the appraised value of the Assets, as more thoroughly discussed in the

Confidential Addendum, and considering the additional costs of continuing the operation

5 Computershare Trust Company of Canada v Venti Investment Corporation, 2011 ABQB 726 at para 3

[TAB 5].

6 Soundair supra, [TAB 4] at para 14.

42945302.1
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of the ESAH Clinic, the Receiver is of the opinion that stakeholders of the Debtor would
best be served by acceptance of the VetCan APA.

The Receiver submits that it has made reasonable and sufficient efforts to obtain the
best price for Assets by entering into the VetCan APA and such a transaction is

commercially reasonable.
ii. Interest of All Parties

Courts have acknowledged that a receiver's primary concern should be to protect the

interests of the debtor’s creditors.”

In considering the “interests of all parties”, Courts have recognized that a receiver’s duty
to act in the interests of the general body of creditors does not necessarily mean that the
majority rules. Rather, a receiver must consider the interest of all creditors and then act

for the benefit of the general body.2

The Debtor's largest secured creditor, RBC, supports the Receiver's acceptance of the
VetCan APA. The Receiver expects that RBC will suffer a shortfall in respect of its

indebtedness following the final distribution in this receivership.

Indcom and CWB National, which hold purchase money security interests with respect to
certain equipment included in the Assets, will be paid out of their respective security

interest in full from the proceeds of the sale of the Assets.

The Receiver is of the opinion that the VetCan APA provides for the highest estimated
net realization of the Assets and the highest potential recovery for the creditors of the

Debtor.

In these circumstances, it is commercially reasonable and in the best interest of the
Debtor’s stakeholders that the VetCan APA receive Court approval.

7 See Cobrico Developments Inc. v Tucker Industries Inc., 2000 ABQB 766 [TAB 6]

8 Alberta Treasury Branches v Elaborate Homes Lid., 2014 ABQB 350 [Efaborate Homes] at para 61

[TAB 7] citing Scanwood Canada Ltd., Re, 2011 NSSC 189, 305 NSR (2d) 34.
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iii. The Efficacy and Integrity of the Process

35.  When dealing with property of an insolvent corporation, the Court should assume that a
receiver has acted properly unless the contrary is clearly demonstrated.?

36.  The Receiver submits that there is nothing improper about the acceptance of the VetCan
APA,

37.  While VetCan'’s offer was an unsolicited offer and submitted after the deadline to submit
offers, the lateness of the offer does not prejudice the other offerors nor does it give
VetCan an unfair advantage. There is no reason that the Receiver should not have
considered VetCan's offer and choose to accept it. The Receiver is encouraged be
pragmatic in dealing with the Property of the Debtor to obtain the best price.™

38. Except for the purposes of consultation with RBC, the VetCan’s offer has been held in

confidence.

39.  The Receiver has conducted itself with integrity and in good faith in considering and
negotiating with VetCan and ultimately entering into the VetCan APA.

iv. Unfairness in the Process

40.  The Receiver submits that it acted reasonably, prudently, fairly, and not arbitrarily in
accepting VetCan'’s offer and entering into the VetCan APA.

41. No party was materially prejudiced or disadvantage by the Receiver negotiating and

accepting the VetCan'’s offer.

42, Based on the forgoing, the Receiver submits that the Soundair criteria have been
satisfied by the Receiver and that the Receiver has acted in a commercially reasonable

manner in entering into the VetCan APA.

43.  The Court should therefore grant an Order approving the Receiver's acceptance of the
VetCan APA and vesting the Assets with VetCan on closing of the transaction.

® See Crown Trust Co. et al Rosenberg et al (1986), 60 OR (2d) 87 (Ont HC), especially paras 65, 66, 77
and 84 [TAB 8].

10 Salima Investments Ltd. v Bank of Montreal, 1985 ABCA 191, 1985 CarswellAlta 332 at para 11-12
[TAB 9]
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C. Interim Distribution

The Receiver seeks an order for an interim distribution of the proceeds realized on the
sale of the Assets in order to pay Indcom and CWB National the amount they are

respectively owed and is secured against the Assets.

Indcom and CWB National have provided final payout statements for their respective
collateral as more thoroughly discussed in the First Report. With approval of this Court,
the Receiver anticipates paying out the final payout amounts as provided by Indcom and
CWB National. (the “Interim Distribution”).

D. Sealing Order

In addition to an Order approving the VetCan APA and vesting title of the Assets with
VetCan, the Receiver seeks a sealing order with respect to the Confidential Addendum

of the Receiver’s First Report.

The Court’s authority to grant sealing orders is contemplated under Rule 6.28 and
Division 4 of Part 6 of the Alberta Rules of Court."

The seminal case of Sierra Club of Canada v Canada (Minister of Finance) provides the
guiding principles in granting sealing orders and publications bans. Justice lacobucci for

the Court accepted that a confidentiality or sealing order could be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important
interest, including a commercial interest, in the context of litigation because

reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the confidentiality order outweigh its deleterious effects,
including the effects on the right to free expression, which includes public interest

in open and accessible court proceedings.?

In the insolvency context, it is common when assets are being sold pursuant to a court
process to seal various bids and other commercially sensitive material, such as

11 Alberta Rules of Court, AR 124/2010, Division 4 of Part 6 including Rule 6.28 [TAB 9].

12 Sjerra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 45 [TAB 10].

42945302.1
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valuations, in case a further bidding process is required should the transaction being

approved falls through.'3

The Ontario courts have further noted that sealing orders in this context are normally
granted to maintain fair play so that competitors and potential purchasers do not obtain
an unfair advantage by obtaining such information while others have to rely on their own

resources.

In Alberta Treasury Branches v Elaborate Homes Ltd., Justice K.G. Neilsen (as he was
then) accepted the reasons and rational of the Ontario Courts and acknowledged that it
is common practice in the insolvency context that information relating to the sale of the
assets of an insolvent corporation be kept confidential until after the sale is completed

pursuant to a court order."

The Receiver submits that in these circumstances it is necessary to seal Confidential
Addendum to prevent a real and substantial risk of harm to commercial interest. The
Confidential Addendum contains appraisals with respect to the Assets and other
Property of the Debtor. If such information was to be made public, any subsequent sales
process conducted by the Receiver, could be compromised to the detriment of the

Debtor, the Debtor’s creditors, and VetCan.

Release of the information prior to the conclusion the Receiver’s sales and marketing
efforts of the Property may cause irreparable harm to the fairness of any sales process
the Receiver may conduct. This would negatively impact the stakeholders of the Debtor,
who have an interest in ensuring the highest value possible is received for the Property.

The Receiver further submits that salutary effects of a sealing of the Confidential
Addendum outweigh any deleterious effects that may be caused by the sealing.

The sealing of the Confidential Addendum is essential to the Receiver satisfying the

~ Soundair principles as required by this Court, and therefore it is both reasonable and

appropriate for the Court to seal the Confidential Addendum on the Court Record.

13 Look Communications Inc v Look Mobile Corp, 2009 CarswellOnt 7952 (Ont SCJ [Commercial List] at

para 17 {TAB 111.

14 887574 Ontario Inc v Pizza Pizza Lid, 1994 CarswellOnt 1214, [1994] OJ No 3112 [TAB 12] at para 6.

15 Elaborate Homes supra. at para 54 [TAB 71.
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V. RELIEF CLAIMED

56. Based upon the materials filed and the foregoing submission, the Receiver respectfully

requests, among other things:

(a) An Order approving the VetCan'’s offer and the VetCan APA and vesting title of
the Assets with VetCan on closing of the transaction;

(b) An Order approving the Interim Distribution;

(c) An Order sealing the Confidential Addendum of the Receiver’s First Report on
the Court record until the Receiver has completed its sales process of the

Property of the Debtor;

(d) An Order approving the activities of the Receiver as set out in the First Report;
Such further or other relief as may be requested of the Court by the Receiver.

127; :
ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS G‘FH/%AY OF NOVEMBER, 2019

MILLER THOMSON LLP

- e

Stéphanie A. Wanke

Spencer Norris

Counsel for the Applicant,

MNP LTD. in its capacity as Receiver of
EDMONTON SOUTH ANIMAL HOSPITAL
LTD., PRIME VET CORPORATION,
PRIME VET HOLDING CORP.,
LAKEVIEW ANIMAL HOSPITAL LTD.,
CUMBERLAND VETERINARY SERVICES
LTD.,

429453021
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COURT FILE NUMBER: 1803-13761

COURT COURT OF QUEEN'S BENCH OF ALBERTA

JUDICIAL CENTRE EDMONTON

PLAINTIFF ROYAL BANK OF CANADA

DEFENDANTS EDMONTON SOUTH ANIMAL HOSPITAL LTD., PRIME
VET CORPORATION, PRIME VET HOLDING CORP.,
LAKEVIEW ANIMAL HOSPITAL LTD., CUMBERLAND
VETERINARY SERVICES LTD., IGNACIO YAP TAN,
and AMANDA RAE TAN '

DOCUMENT: RECEIVERSHIP ORDER

ADDRESS FOR SERVICE AND
CONTACT INFORMATION OF
PARTY FILING THIS DOCUMENT

I hergss/g?ﬁ;"r;ﬁ Y this to be g

MLT Aikins LLP “‘“f/s' ,y;,f-W;inal.
2200, 10235 101 Street / Z 7
Edmonton, Alberta T5J BIG‘l@fC ofk Of‘i{hajc’t/ﬁrt///
Phone: 780.969.3500 | 79

Fax;

(N

780.969.3549

Attention: Dana M. Nowak / Mandi Deren-Dubé
Solicitors for Royal Bank of Canada
File: 1480-150

DATE ON WHICH ORDER WAS PRONOUNCED:
NAME OF JUDGE WHO MADE THIS ORDER:

LOCATION OF HEARING:

Friday, June 21, 2019

The Honourable Associate
Justice Nielsen

Chief

Edmonton, Alberta

UPON the application of Royal Bank of Canada ("RBC") in respect of Edmonton South Animal
Hospital Ltd., Prime Vet Corporation, Prime Vet Holding Corp., Lakeview Animal Hospital Ltd., and
Cumberland Veterinary Services Ltd. (collectively the "Debtors"); AND UPON having read the
Application, the Affidavit of Josh Coonan, the Transcript of Cross-Examination on the Affidavit of Josh
Coonan, the Schedule of Undertakings given by Josh Coonan, and the Affidavit of Service of Ameena
Quazi, filed; AND UPON reading the consent of MNP Ltd. to act as receiver and manager (‘Receiver”) of
the Debtors, filed: AND UPON hearing counsel for RBC and all other interested parties present:
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IT 1S HEREBY ORDERED AND DECLARED THAT:

T
‘ SERVICE
| ﬂ 1. The time for service of the notice of application for this order (the “Order’) is hereby abridged and
i . deemed good and sufficient and this application is properly returnable today.
.

ﬂ APPOINTMENT

N 2. Pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA"), and
| f_‘t sections 13(2) of the Judicature Act, R.S.A. 2000, c.J-2, MNP LTD. is hereby appointad- Recelver
’ without security, of all of the Debtors' current and future assets, undertakings and propertles of

=

every nature and kind whatsoever, and wherever situate, including all proceeds thereof, and
specifically including the following fands described as:

- Condominium Plan 162 0625

| ! | Unit 6

e And 758 Undivided One Ten Thousandth Shares In The Common Property
Excepting Thereout All Mines and Minerals

L] (collectively the “Property”).

RECEIVER'S POWERS

]

3. The Receiver is hereby empowered and authorized, but not obligated, to act at once in respect of
| — the Property and, without in any way limiting the generality of the foregoing, the Receiver is
i [ l hereby expressly empowered and authorized to do any of the following where the Receiver

considers it necessary or desirable:
| r‘ (a) to take possession of and exercise control over the Property and any and all proceeds,
- receipts and disbursements arising out of or from the Property, which shall include the
} ; Receiver's ability to abandon, dispose of or otherwise release any interest in any of the
' Debtors' real property, or any right in any immoveable, and any license or authorization
— issted by the Alberta Energy Regulator, or any other similar government authority, in
f ! Tespect of such interest in real property or immoveable, including pursuant to section
14.06(4) of the BIA, nOtwiths,t_a‘nding the provisions of the Oil and Gas Conservation Act,
| : RSA 2000, ¢ 0-6, the Pjpeline Act, RSA 2000, or any other similar provincial legislation;
5 ’ (b) to receive, preserve and protect the Property, or any part or parts thereof, including, but
i fj not limited to, the changing of locks and security codes, the relocating of Property to
[ safeguard it, the engaging of indeperident security personnel, the taking of physical
‘ — inventories and the placement of such insurance coverage as may be necessary or
L desirable;
|

19187125v1
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19187125v1

to manage, operate and carry on the business of the Debtors, including the powers to
enter into any agreements, incur any obligations in the ordinary course of business,

cease to carry on all or any part other businéss, or cease to perform any contracts of the
Debtors;

to engage veterinarians, veterinary technologists, veterinary assistants, consultants,
appraisers, agents, experts, auditors, accountants, managers, counsel and such other
persons from time to time and on whatever basis, including on a temporary basis, to

assist with the exercise of the Receiver's powers and duties, including without llmltatlon
those conferred by this Order:

to purchase or lease machinery, equipment, inventories, supplies, premises or other
assets to continue the busines_s of the Debtors or any part or parts thereof;

to receive and collect all monies and accounts now owed or hereafter ~owing fo the
Debtors and to exercise all remedies of the Debtors i in collectmg such monies, including,
without limitation, to enforce any securlty held by the Debtors;

to settle, extend or compromlse any indebtedness owing to or by the Debtors

to execute, assngn issue and endorse documents of whatever nature in respect of any of
the Property, whether in the Receiver's name or in the name and on behalf of the
Debtors, for any purpose pursuant to this Order:;

to undertake environmental or workers' health and safety assessments of the Property
and operations of the Debtors;

to initiate, prosecute and continue the prosecution of any and all proceedings and to
defend all proceedings now pending or hereafter instituted with respect to the Debtors,
the Property or the Receiver, and to settle or compromise any such proceedings. The
authority hereby conveyed shall extend to such appeals or applications for judicial review
in respect of any order or judgment pronounced in any such proceeding, and provided
further that nothing in this Order shall authorize the Receiver to defend or settle the
action in which this Order is made unless otherwise directed by this Court;

to market any or all the Property, including advertising and soliciting offers in respect of
the Property or any part or parts thereof and negotiating such terms and conditions of
sale as'the Receiver in its discretion may deem appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts thereof out of
the ordlnary course of business:
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| ) without the approval of this Court in respect of any transaction not exceeding
? F’ $100,000.00 provided that the aggregate consideration for all such transactions
’ does not-exceed $250,000.00; and
e
} ( { (i) with the approval of this Court in respect of any transaction in which the purchase
1 price or the aggregate purchase price exceeds the applicable amount set out in
| ]f'“ the preceding clause,

i
| and in each such case notice under subsection 60(8) of the Personal Property Security
|
4

( ! Act, R.8.A. 2000, c. P-7 or any other similar legislation. in any other province or territory
‘ L shall not be required. ’

! M (m) to apply for any vesting order or other orders (including, without limitation, confidentiality
- or sealing orders) necessary to convey the Property or any part or parts thereof to a

purchaser or purchasers thereof, free and clear of any liens or encumbrances affecting

-
n such Property;
‘ - (n) to report to, meet with and discuss with such affected Persons (as defined below) as the
! Receiver deems appropriate all matters relating to the Property and the receivership, and
i - ' to share information, subject to such term;‘as to confidentiality as the Receiver deems
| F advisable;

- (o) to register a copy of this Order and any other orders in respect of the Property against
} ;—-T title to any of the Property, and when submitted by the Receiver for registration this Order
o shall be immediately registered by the Registrar of Land Titles of Alberta, or any other
L similar government authority, notwithstanding Section 191 of the Land Titles Act, RSA
l Ll 2000, c. L-4, or the provisions of any other similar legislation in any other province or
l _ territory, and notwithstanding that the appeal period in respect of this Order has not
f f"‘ elapsed and the Registrar of Land Titles shall accept all Affidavits of Corporate Signing
RE Authority submitted by the Receiver in its capacity as Receiver of the Debtors and not in
- its-personal capacity;
]
|

(p) to apply for any permits, licences, approvals or permissions as may be required by any
e governmental authority and: any renewals thereof for and on behalf of and, if thought
Lo desirable by the Receiver, in the name of the Debtors;

(a) to enter ‘into agreements with any trustee in bankruptcy appointed in respect of the

i ] )

j ! Debtors, including, without limiﬁng the generality of the foregoing, the ability fo enter into
- occupation agreements for any property owned or leased by the Debtors;
f o §
[ r) to exercise any shareholder, partnership, joint venture or other rights which the Debtors
[ . .
may have; and
~—
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(s) to take any steps reasonably incidental to the exercise of these powgrs.Jor the
performance of any statutory obhgatrons

(+> +o 05$c5 tYhe Hebbys lﬂ‘h b&hkfvp{"q

and in each case where the Recerver takes any such actioris or. steps, it sh

‘e exclusively
authorized and empowered to do so, to the exclusion of all other Persons, mcludlng the Debtors,
and without interference from any other Person (as defined below).

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4.

() The Debtors, (ii) all of its current and former directors, officers, employees, agents,

accountants, legal counsel and shareholders, and all other persons acting on its instructions or
behalf, and (iii) all other individuals, firms, corporations, governmental bodies or agencies, or
other entities having notice of this Order including the Alberta Véterinary Medical Association, the
Alberta Ministry of Agnculture and Forestry and any insurance: company . insuring--or havmg

insured the Debtors (all of the foregoing, collectively, being “Persons” and eac’h - 'being a "Person") ‘
shall forthwith advise the Receiver of the eX|stence of any Property i in such Person's possessron

or control, shall grant immediate and continued access to the Property to the Recerver and shaII

deliver all such Property (excluding Property subject to liens the validity of WhICh is dependent on

maintaining possession) to the Receiver upon the Recervers request.

All Persons shall forthwith advise the Receiver of the existence of any books, documents,
securities, contracts, orders, corporate and accounting records, and any other papers, records
and information of any kind related to the business or affairs of the Debtors, and any computer
programs, computer tapes, computer disks or other data storage media containing any such
information (the foregoing, collectively, the “Records”) in that Person's possession or control, and
shall provide to the Receiver or permit the Receiver to make, retain and take away copies thereof
and grant to the Receiver unfettered access to and use of accounting, computer, software and
physical facilities relating thereto, provided however that nothmg in this paragraph or in paragraph
[6] of this Order shall require the dellvery of Records, or the granting of access to Records, which
‘may not be disclosed or provided fo the Receiver due to the privilege attaching to solicitor-client

communication or documents prepared in contemplation of litigation or due to statutory provisions
prohibiting such disclosure.

If any Records are stored or otherwise contained on a computer or other electronic system of
information storage, whether by mdependent servrce provider or otherwise, all Persons in
possession or confrol of such Records shall forthwnth give unfettered daccess to the Recejver for
the purpose of allowing the Recelver to recover and fully copy all of the information contained
therem whether by way of printing the lnformatlon onto paperor making copies of computer disks
or s_ugh_other manner of retrieving and copyrng the information as the Receiver in its discretion
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deems expedient, and shall not alter, erase or destroy any Records without the prior written
consent of the Receiver. Further, for the purposes of this paragraph, all Pefs,o_n_s shall provide the
Receiver with all such assistancein gaining immediate access to the information in.the Recerds
as the Receiver may in its discretion require including providing the Receiver with instructions on
the usé of any computer or other system and providing ‘the Receiver with any and all access
codes, account narmes, and account numbers that may be required to gain access to the
information. ' ”

The Receiver is authorized to contact make any necessary inquires and obtain information
pertaining to the Debtors from the Alberta Veterinary Medical Association and the Alberta Ministry
of Agriculture and 'Forestry and any insurance company insﬁring or having insured th_e Debto»rs.
Such entities are authorized and directed to provide the requested information to the Receiver.

NO PROCEEDINGS AGAINST THE RECEIVER

8.

No proceeding or enforcement process in any court or tribunal (each, a "Proceeding’f),_shall;be

commenced or continued against the Receiver except with the written consent of the Receiver or
with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

9.

No Proceeding against or in respect of the Debtors or the Property shall be commenced or
continued except with the written consent of the Receiver or with leave of this Court arid any and
all Proceeding_s_ currently under way against or in respect of the Debtors or the Property are
hereby stayed and suspended pending further Order of this Court, provided, however, that
nothing in this Order shall: (i) prevent any Person from commencing a proceeding regarding a
claim that might otherwise become barred by statute or an existing agreement if such proceeding
is not commenced before the expiration of thé stay provided by this paragraph; and (ji) affect a
Regulatory Body's investigation in respect of the Debtors or an action, suit or proceeding that is
taken in respect of the Debtors by or before the Regulatory Body, other than the enforcement of a
payment order by the Regulatory Body or the Gourt, “Regulatory Body" means a person or body
that has powers, duties or furictions relating to the: enforcement or administration of an Act of

Parliament or of the legislature of a Province."

NO EXERCISE OF RIGHTS OF REMEDIES

10. All rights and remedies of any Person, whether judicial or extra-judicial, statutory or nen-statutory
(including, without limitation, set-off rights) against or in respect of the Debﬁors or the Receiver or
affecting -the Property are hereby stayed and suspended and shall nof be ‘commenced,
‘proceeded with or continued except with leave of this Court, ‘including, without limitation; any

19187125v1
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11.

rights or remedies or provisions in any agreement, construction, ownership and operating
agreement, joint venture agreement or any such similar agreement or agreements to which the
Debtors is a party that purport to éffect or cause a ,cessation_of' operatorship as a result of the

occurrence of any default or non-performange by or the insolvency of the Debtors, the making or.

filing of these proceedings or any allegation, admission or evidence in -thesg’at proceedings and
under no circumstances shall the Debfors be replaced as operator pursuant to any such
agreements without further order of this Court provided, however, that this stay and suspénsion

does not apply in respect of any “e‘ligible financial contract” (as defined in the BIA), and further"

provided that nothing in this Order shall;

(a) empower the Debtors to carry on any business that the Debtors is not lawfully entitled to
carry on; ‘ ' Y »
{(b) prevent the filing of any registration to preserve or perfect a security interest;
(e prevent the registration of a claim for lien; or

(d) exempt the Debtors from compliance with statutory or regulatory provisions relating to

health, safety or the environment.

Nothing in this Order shall prevent any party from taking an action against the Applicant where
such an action must be taken in order to comply with stétutory time limitations in order to
preserve their rights at law, provided that no further steps shall be taken by such party except in

accordance with the other provisions of this Order, and notice in writing. of such action be given to
the Monitor at the first available opportunity.

NO INTERFERENCE WITH THE RECEIVER

12.

No Person shall accelerate, suspend, discontinue, fail to honour, alter, interfere with, repudiate,
terminate or cease to perform any right, renewal right, contract, agreement, licence or permit in
favour of or held by the Debtors, except with the written consent of the Debtors and the Receiver,
or leave of this Court. Nothingin this Order shall prohibit any party to an eligible financial contract

(as defined in the BIA) from closing out and-terminating such contract in accordance with its
terms.

13. All persons having:
(a) statutory or regulatory mandates for the supply of goods and/or services; or
(b) oral or written agreements or arrangements with the Debtors, including without limitation
all computer software, communication ‘and other data services, centralized ‘banking
19187125v1
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services, payroll services, insurance, transportation, servnces utility or other services to
the Debtors '

are hereby restrained until further order of this Gourt from discontinuing, altering, mterfenng w1th
suspending or terminating the supply of such goods or services as may: be required by the
Debtors or exercising any other remedy provided undér such agreements or arrangements. The
Debtors shall be entitled to the continued use of its current premises, telephone numbers,
facsimile numbers, internet addresses and domain names, provided in each case that the usual
prices or charges for all such goods or services received after the date of this Order. are paid by
the Debtors in accordance with the payment practices of the Debtors; or such other practlces as

may be agreed upon by the supplier or service provider and each of the Debtors and the
Receiver, or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

14.

EMPLOYEES
15.

All funds, monies, cheques, instruments, and other forms of payments received or collected by
the Receiver from and after the making of this Order from any source whatsoever including
without limitation the sale of all or any of the Property and the collection of any accounts
receivable in whole or in part, whether in existence on the date of this Order or hereafter comlng

' into existence, shall be deposited into one or more new accounts to be opened by the Receiver

(the “Post Receivership Accounts”) and the monies standing to the credit of such Post
Receivership Accounts from time to time, net of any disbursemerits provided for herein, shall be

held by the Receiver to be paid in accordance with the terms of this Order or any further order of
this Court.

-

Subject to employees’ rights to terminate their “employment, all employees of the Debtors shall
remain the employees of the Debtors until such time as the Receiver, on the Debtors behalf, may
termlnate the. employment of such employees The Receiver shall not be liable for any employee-
related liabilities, lncludlng any successor employer liabilities as provided for in section 14. 06(1.2)
of the BIA, other than such amounits as the Receiver may specifically agree in writing to pay, or in

respect of its obligations under sections 81. 4(5) or 81.6(3) of the BIA or under the Wage Earner
Protectlon Program Act, S.C. 2005, c.47 ("WEPPA")

16. Pursuant to clause 7(3)(c) of the Personal Information Protection and Electronic Documents Act,
§.6.-2000, c. 5, the Receiver shall dlsclose,personal information of ldentlﬁable lndlvrduals to
prospectlve purchasers or bidders.for the Property and- to thelr advisors, but only to the extent
desirable or requxred to negotlate and attempt to cornplete one or more sales of the Property

19187125v1






1

]

1

!

I

N

-]

—]

]

J

-]

1

1

-1

L]

-

1

(each, a "Sale"). Each prospective purchaser or bidder to whom such personal information is
disclosed shall maintain and protect the privacy of such.information and limit the use of such
information 1o its evaluation of the Sale, and if it does not compléte a Sale, shall return all'such
information to the Receiver, or in the alternative destroy all such information. The purchasér of
any Property shall be entitied to continue to use the personal information. provided to it, and
related to the Property purchased, in a mannér which is in all material respects 'idenﬁcﬁa] to the
prior use of such information by the Debtors, and shall return all other personal information to the
Receiver, or ensure that all other personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

17.

(a) Notwithstanding anything in any federal or provingial law, the Receiver is not personally

liable in that position for any environmental condition that arose or environmental dam:a‘ge',that
occurred:

®

—

(i) before the Receiver's appointment; or

(i) after the Receiver's appointment unless it is: established that the condition arose

or the damage occurred as a result of the Receiver's gross negligence or wilful
misconduct.

(b) Nothing in sub-paragraph (a) exempts a Receiver from any duty to report or make
disclosure imposed by a law referred to in that sub-paragraph.

(c) Notwithstanding anything in any federal or provincial law, but subject to sub-paragraph
(a) hereof, where an order is made which has the effect of requiring the .Receiver to
remedy any environmental condition. or environmental damage affecting the Property, the
Receiver is not personally liable for failure to comply with the order, and is not personally

liable for any costs that are or would be incurred by any person in carrying out the terins
of the order,

)] if, within such time as is specified in the order, within 10 days after the order is
made if no time is so specified, within 10 days after the appointment of the
Receiver, if the order is in effect when the Receiver is appointed, or during the
period of the stay referred to'in clause (i) below, the Receiver:

A complies with the ordér, or

B. on notice to the person who issued the order, abandons, disp’os_e,s of or

otherwise releases ény'inte[est in any real property affected by the
condition or damage; '

19187125v1
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{ii) during the period of a stay of the order granted, on application made within the
time specified in the order referred to in clause (i) above, within 10 days after the
order is made or within 10 days after the appointment of the Recei\}er,‘if the order
is in effect when fhe Receiver is:appointed, by, A ‘ '

A. the court or body having jurisdiction. under the law pursuant to which the
order was made to enable the Receiverto co‘ntést the order; or

B. the court having jurisdiction in bankruptcy for the purposes of assessirjg
the economic viability of complying with the order; or '

(iii) if the Receiver had, before the order was.-made, abandoned or renounced or

been divested of any interest in any real property affected by the condition or
damage.

LIMITATION ON THE RECEIVER’S LIABILITY

18. Except for gross negligence or wilful misconduct, as a result of its appointment or carrying out the
provisions of this Order the Receiver shall incur no liability or obligation that eXCeeds an amounit
for which it may obtain full indemnity from the Property. Nothing in this Order shall derogate from
any limitation on liability or other protection afforded to the Receiver under any applicable law,
including, without limitation, Section 14.08, 81.4(5) or 81.6(3) of the BIA.

RECEIVER'S ACCOUNTS

19,

The Receiver and counsel to the Receiver shall be paid their reasonable fees and disbursements,
in each case, incurred at their standard rates and charges. The Receiver and counse! to the
Receiver shall be entitled to the benefits of and are hereby granted a charge (the "Receiver’s
Charge”) on the Property, which charge shall not exceed an aggregate amount of
__iaﬂo_,m, as security for their professional fees and disbursements incurred at the
normal rates. aﬁd charges of the Receiver and such counsel, both before and after the making of
this Order in respect of these proceedings‘, and the Receiver's Charge shall form a first charge on
the Property in priority to all security interests, trusts, deemed trusts, liens, charges and

encumbrances, statutory or otherwise, in favour of any Person but subject to section 14.06(7),
81.4(4) and 81.6(2) and 88 f the BIA. , '

20, The Receiver and its legai counsel shall pass their accounts from time to time.
21, Prior to the passing of its accounts, the Receiver shall be at liberty from time to time to apply
reasonable ammounits, out of the monies in its hands, agairist.its fees and disbursements, including
- the legal fees and di_s)burs_ements, incurred at the normal rates and charges of the Receiver or its
19187125v1
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counsel, and such amounts shall constitite advances against its remuneration and

disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP

22.

23.

24,

25.

26.

The Receiver be at liberty and it is hereby empowered to borrow by way ofa_i revolving credit or
otherwise, such monies from time to time as it may consider necessary or desirable, provided that

the outstanding principal amount does not exceed m'(or such greater amOiJnt

as this Court may by further order authorize) at any time, at such rate or rates of interest as- it

deems advisable for such. period or periods of time as it may arrange, for the purpose of funding
the exercise of the powers and duties conferred upon the Receiver by this Order, including
interim expenditures. The whole of the Property shall be and is hereby charged by way. of a fixed
and specific charge (the "Receiver's Borrowings Charge”) as secur‘ity for the pa)?'m_ent of the

monies borrowed, together with interest and charges thereon, in priority to all security interests, -

trusts, deemed trusts, liens, charges and encumbrances, statutory or otherWise,' in'favour of-any
Person, but subordinate in priority to the Receiver's Charge and the charges set out in'séctibns
14.06(7), 81.4(4) and 81.6(2) and 88 of the BIA.

Neither the Receiver's Borrowings Charge nor any other security granted by the Receiver in
connection with its borrowings under this Order shall be enforced without leave of this Court.

The Receiver is at liberty and-authorized to issue certificates substantially in the form annexed as

Schedule “A” hereto (the “Receiver's Certificates") for any amount borrowed by it pursuant to
this Order.

The monies from time to time borrowed by the Receiver pursuant to this Order or any further
order of this Court and any and all Receiver's Certificates evidencing the same or any part thereof

shall rank on a pari passu basis, unless otherwise agreed to by the holders of any prior issued
Receiver's Certificates,

The Receiver shall be allowed to repay any amounts borrowed by way of Receiver's Certificates

out of the Property or any proceeds, -i‘nc;[uding any proceeds from the sale of any assets without
further approval of this Court,

ALLOCATION

27.

Any interested party-may apply to this Court on.notice to any other party likely to be affected, for
an order allocating the Receiver's ‘Charge and Receiver's Borrowings Charge amongst the
various assets comprising the Property.

19187125v1
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GENERAL

28. The Receiver may from time to time apply to this Court for advice and directions in the discharge
of its powers and duties hereunder.

the Receiver will report to the Court.from time to time, which;.reporting is not required to be in
affidavit form and shall be considered by this Court as evidence. The Receiver's reports shall be
filed by the Court Clerk notwithstanding that they do hotinclude an original signature. _

29. Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by this Court,

30. Nothing in this Order shall prevent the Receiver from acting as a frustee in bankruptey of the
Debtors.
31. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or

administrative body having jurisdiction in Canada or in an‘y'fo:reign jurisdiction.to give effect to this
Order and to assist the Receiver and its agen'ts in carrying out the terms of this Order. All.c‘ou_rts,
tribunals, regulatory and édministrative bodies are hereby 're_specitfully reque_stgd~to make such
orders and to provide such assistance to the Receiver, as an officer of this Co’u'rt,, as may be
necessary or desirable to give effect to this Order, to grant representative status to the Receiver

in any foreign proceeding, or to assist the Receiver and its agents in carrying ouf the terms of this
Order.

32. The Receiver be at liberty and is hereby authorized and empowered to apply to any court,
tribunal, regulatory or a_clministrative-body,,wh,ereyer located, for the recognition of this Order and
for assistance in carrying out the terms of this Order and that the Receiver is authorized and
empowered to act as a representative in respect of the within proceedings for the purpose of
having these proceedings recognized in a jurisdiction outside Canada.

33. The Plaintiff shall have its costs of this application, up to and including entry and service of this
Qrder, provided-for by the terms of the Plaintiff's security or, if not so provided by the Plaintiff's
security, then on a substantial indemnity basis, including legal costs on a solicitor-client full

indemnity. basis, to be paid by the Receiver from the Debtors' estates with such priority and at
such time as this Court may determine.

34.  Any interested party may apply to this Court to vary or amend this Order on not less than 7 days’
nctice to the Receiver and to any other party likely to be affected by the order sought or upon
such other notice, if any, as this Court may order.
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The Receiver shall establish and maintain a ‘Wwebsite in respect of these proceedings -at

mnpdebt. calenlcorporatelengagements (the “Recervers Websrte) and shall post thére as
soon as practicable:

(a) all materials prescribed by statue or regulation to be made publicly available; and

(b) all applications, reports, affidavits, orders and other materials filed in these proceedings
by or on behalf of the Recerver or served upon i, except such materrals as. are
confidential and the subject of a sealing-order or pending application for a sealing order

36. Service of this Order shall be deemed good and suffi icient by:

(a) serving the same on:

(i) the persons listed on the service list created in these proceedings or othervwse

served with notice of these proceedings;

(i) any other person served with notice of the application for this Order;

iii) any other parties attending or represented at the application for this Order;.and
(b) posting a copy of this Order on the Receiver's Website
and service on any other person is hereby dispensed with.

r
Justice of the Courtof. Quegn’s Bench of Alberta
19187125v1 -
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RECEIVER CERTIFICATE
CERTIFICATE NO.
AMOUNT $ ,

THIS IS TO CERTIFY that MNP Ltd., the interim receiver and receiver and manager (the
“Receiver”) of all of the assets, undertakings and properties of Edmonton Sotith Animal: Hospital
Ltd., Prime Vet Corporation, Prime Vet Holding Corp., Lakeview':Animal Hospital Ltd:, ‘and
Cumberland Veterinary Services Ltd., appointed by Order of the Court. of.Queen's Bench ‘of
Alberta and Court of Queen's Bench of Alberta in ‘Bankruptey and Insolvericy. (Collectively, the
“Court”). dated the : day of . . (the "Ordei”") made in action numbers
1803-13761, has received as such Receiver from the holder of this: certificate (the “Lender”) the

principal sum of $ » being part of the total.principal sum of $_. - that

the Receiver is authorized to borrow under and pursuant to:the Order.

The principal sum evidenced by this certificate is payable on demand: by the Lender with:iriterest
thereon calculated and compounded [daily] [monthly not in advance onthe - dayofeach
month] after the date hereof at a notjonal rate per annum equal to the rate of
above the prime commercial lending rate of Bank of from time to time.

Stich principal sum with interest thereon is, by the terms of the Order, together with the prindip;al

sums and interest thereon of all other certificates issued by the Receiver pursuant to the Order or

to any further order of the Court, 3 charge upon the whole of the Property (as defined.in- the
Order), in priority to the security interests of any other person, but subject to the priority. of the
charges set out in the Order and the Bankruptcy and Insolvency Act, and the right of the Receiver
to indemnify itself out of such Property in respect of its remuneration and expenses,

All sums payable in respect of principal and interest under this certificate are payable at the main
office of the Lender at .

Until all liability in respect of this certificate has been terminated, no certificates creating charges
ranking or purporting to rank in priority to this certificate shall be-issued by the Receiver to any
person other than the holder of this certificate without the prior written consent of theé holder of
this certificate. ' ‘

The charge securing this certificate shall: operate so as to permit the Receiver to deal with the
Property as authorized- by the Order and as authorized by any further or other order of the Court.

The Receiver does ot undertake, and it is not under any personal liability, to pay any sum in
respect of which it may iss_u_e certificates under the terms of the Order.

DATED the day of » . 20

MNP Ltd., solely in its capacity as Receiver of the
Property (as defined in: the Order), and hot in its
personal capacity

Per:
Name:
Title:
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CONSOLIDATION

Bankruptcy and Insolvency Act

R.S.C., 1985, c. B-3

Current to February 14, 2019

Last amended on May 23, 2018

-http: //laws Ions justxce gc.ca

Loi sur la faillite et 'insolvabilité

3

CODIFICATION

L.R.C. (1985), ch. B-3

Aj jour au 14 février 2019

Dermere modlflcatlon le 23 mai 2018

Publié-parie ministre de la Juisticé 3 I'adresse suivants
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Bankruptcyandlnsolvency -

PART X Orderly Payment of Debts
-Sectlions'241-243.

Faiflite.at insolvabilité
-PARTIE X Paisment methodlque des'dettes

Amde:241-243 L

. Audlt of proceedings

- 241 The accounts of every clerk that relate to proceed-

mgs under this Part are sub_]ect to audit in the Same man-
ner as-if the accounts ‘were the accounts of a provincial
ofﬁcer ' A

RS_ ¢ B3, 212,

Application of this Part .

242 (1) The Govemor in Council shall, at the request of
the lieutenant governor in couneil. of a provmce declare;
by order, ‘that this Part apphes Or céases 1o apply, as’ the

case miay be; in respect of the Drovirice. .

Automatic application

(2) Sub_]ect to-an order being made under subsectior (1)
declanng that: thls Part ceases to apply 1n respect of a
‘province, if this Part is in force in the province immedi-
ately. before that subsection: cornes into force, th1s Part

appliesin respect of the proviiice.
R.5. 1985, c. B3,5.242; 2002,.7, 5. 85; 2007, . 36, 5.57.

PART XI

Secured Creditors and
Recelvers

Court may appoint.receiver

secured creditor, a court may appoint a receiver to do any

(243 {1))(Subject to subsection (1.1 1),,\on apphcatlon by a%

((a))(take possession of all or substanua]ly all of the m}

*. (ventory, accounts receivable or other property of an).

" {or all of the followmg lf 1t considers lt to be Just or conve-) :
: ment to do S0:

. (insolvent person or bankrupt that was acquired for or; o

" (used in relation to a busmess carned on by the msol-
vent person or bankrupt ) ;

((b))jexerclse any control that the court consrders adws-% '

able over that property and over the msolvent person S,
or bankrupt’s busxness, g} :

'((c))(take any other acuon that the court consrders aj -

- Restrlctlon on appomtment of recewer

:{1.1) In the case -of an insolvent - person’in respect of -
- whose property:a: niotice is to be sent under subsection

244(1), the: court may not appomt a receiver under- sub-

_ section: ). before the expiry of:10' days after. the day‘on
. whlch the secured crethor sends the notlce uuless )

241 Les comptes de chaque greffier,. relattfs aux procé- - -

dures prevues par la presente partié 'SOnt sujetsa vérifis:

~cation de Ia'méme maniére qué §'ils’ etarent les comptes

d’,un fonctlonnalre provmcral

‘S.R., ch, B-3; art. 212, -

Application’ : .
242 (1) Ala demande du heutenant-gouvemeur en

consell d'une province, le'gouverneur en conseil déclare,

par décret que la présente paitie cormence & s apphquerf i

ou cesse'de s apphquer, selon le cas, dans la provmce én’

questlon

Appllcatlon automathue

(2) Sous reserve d’une eventuelle declarahon faJte en

‘LR, (1985) ch, B-3, art. 242 2002; ch 7 art.85 2007, ch 36, an_ 52.

PARTIE XI

Créanciers garantis et
séquestres

Nomination d’un'séquéstre
243 (1) Sous réserve du paragraphe (1.1), sur demande

d’un créariciét’ garanti, le tribunal peut, s'il est convaincu

que: cela est ]uste ou opportun nommer un-séquestre

-quil: hablhte

a) a prendre: possessron de la totalité ou de la quasi-

‘-_'totallte des blens = notamment des stocKs et .comptes
.. & recevoir — qu'une personne insolvable. oir-iin failli a

' acquls ou utlhses dans le cadre de ses affaires;

b) -2 exercer sur ces biens ainsi ‘que sur les affaires de
la personne insolvable.ou du failli le degre de prise en
'charge qu'il estime mdlque

c) 4 prendre toute autre mesure qu'il estime indiquée.

» ,Restrlctlon relatlve ala nommatlon d'un ‘séquestre
‘(1 1) Dans le cas d’une personne msolvable .dont les

f"blens sont visés par le préavis qui doit &tre donné par.le

créancier garantx aux termes du paragraphe 244(1),1e tri-. .

bunal ne peut fa1re la homination avant 1’exp1rat10n Qun

;de1a1 de dix jours apres 1’env01 de ce préav1s, a moms

. Currentto February 14, 2019
: Lastamended on May 23, 2018:
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Eankmprcy and Insolvency

PART X1 Sacured Credltors and Receivers
Section’ 243

lehte et insolvabilité
' PARTIE X! Créanc:ers garanUS et. séquesnes
Articla 243 .

(a) the msolvent person consents to an -earlier en-

(b) the court con51ders it: appropnate to appoint a:re-
ceiver before then

De'f'nition'of receiver
(2) SubJect to subsectrons (3) and (4), in thls Part, re-

(a) .~1sfappomted under 'subsection (1); or

(b) is appomted to take or takes | possessron or control
~ of all or substantrally all of the inventory, accounts
rece1vable or other property of an msolvent person or

business camed on by the msolvent person or

bankrupt — under

(l) :an agréement under- wh1ch property becomes

subJect o a- secunty (1n this Part referred toas a

“security agreement”), or.

e
(u) a court order made under another Act of Parlia-

ment, or an Act of a legislature of a province, that
prov1des for or authorizes the appointment of a re-
ceiver or receiver-manager.

Definition of receiver — subsection 248(2)

3) For the purposes of subsection 248(2), the definition
rece:verm subsecnon (2) is to be read without reference
to paragraph (@) or subparagraph (b)(u)

Trustee to be appomted

. () Only a trusteé:may be appointed under subsectlon 0))]

or under an agreement or order referred toin paragraph

(2)(b) ......

‘ Plac'e of filing

{5). The apphcatlon isto be filed:in a court having j juris-
d1ct10n in‘the Judlcral d1str1ct of the locahty of the debtor. -

Orders respectlng fees and dlsbursements

(6) If a’receiver. is. appomted under subsection (1), the
. .court may make any. order respectmg the payment of fees

- and disbursements ‘of the receiver that it-considers prop-

€r, mcludmg one that gives the receiver a charge ranking

_ahead of any-or all of the secured credltors, overallor
. 7 part of the property: of the insolvent. person-or bankrupt -
i respect of . the recervers claim:: for fees or

-a) quela: personne 1nsolvab]e ne consente aux termes

rdw paragraphe:244(2), & l’executlon de la: garantle a

une date plus rapprochee

b) quil soit mdlque, selon 1u1, de nommer un sé-
'-questreaune date plus rapprochée o

Defmltlon de sequestre

qui:

&) soit est nommee en vertu du paragraphe (1),

b) smt est nommement hablhtee a prendre —oua -

appele « contrat de’ garantle » dans la presente partle

' ou’ aux -termes d’unié ‘ordonnance rendue sous leré- -
gime de toute autre loi fédérale .ou provmclale pré-: .

voyant ou ‘autorisant la nomination d’ un. sequestre ou

- din séquestre:gérant, la totalité ou’ la qua51-totahte

-dés biens — notamiiient des stocks et comptes 3 rece-

voir'— qu’ line personne 1nsolvab1e ou un failli a acquls v

ou utilisés‘daiis le cadre de ses affarres

Deflmtlon de sequestre — paragraphe 248(2)

(3) Pour l’apphcatron du paragraphe 248 (2), 1a définition
de séquestre; au paragraphe.(2), s ‘interpréte sans ‘égard
i lalmea a):et.aux mots « ou .aix:termes d’une ordon-
nance rendue sous le régime de toute autre loi-fédérale
oii’ prov1nc1a1e prévoydiit. ou autorisant ld niomination

d’un séquestre ou d’'un sequestre-gerant »

Syndlc

(4) Seul un syndic peut: étre nommé en vertu du para-
graphe (1) ou étre habilité aux termes d'un contrat ou
a’ une ordonnance mennonne alalinéa. (2)b)

Lleu ‘du dépét
(5)-La: dematide de norination est déposée auprés du

tribunal compétent dans le district Jud1c1a1re de. la locali-

'te du déblteur

Ordbnnances‘ relatives aux honcu'rair'e*s et débours:

- {6) .Le ‘tribunal ‘peut, relanvement au pa1ement des hono-
. raires et débours du séquestre nommé en vertu du para-

-'graphe {(1), rendre toiité ordonnance qu’il ‘estime_indi-

quée, 'y .compris une ordonnance . portant que. la: .

.réclamation de- celui-ci 4 I'égard deses honoraires et: dé-
._'bours est garantle par . ude sireté de _premier fang sur
" tout-ou partle des biens'de 1a personne insolvable ou du

. . Cirrent to Eebruaryy 1:4, 2018 : B
L fas; amended on May 23, :2015 :
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Bankruptcy and Insolvam:y -
PART XI Secured Creditors-and Raceivers
Sections 243—244

: ‘PARTIE XI, Créam:lers garantis et séquestres
. Articles' 243-244 -

dlsbursements but the court may not make the order un-

matenally affected by the order. were given reasonable
nonce and an opportumty to make representatlons. :

Meaning of diSbur'sén'ients

1592 e.27,s. 89 2005 c. 47 s 115 2007 c. 36, s. 58,

Advance notlce

244 (1) A secured cred1tor who intends to enforce a se-
curity on all or substantlally all of

{a) -the ‘luyentory,

(b) the accounts recelvable or

{c) the other property

of an insolvent: person that was acquired for, or is used in
relation to, a busmess carried on by the insolvent person
shall send to that insolvent person, in the prescribed
form and manner, a notice of that intention.

Period ‘of n_otice

(2 Where" a notice is required to be sent under subsec—

ty in respect of which the notice is réquired. until the ex-

»-prry of ten days “after: sendmg that nohce, unless the

the secunty

No advance consent

{2.1) For.the: purposes of subsection (2), consent to earlj-
er énforcement of a security mnay not be obtamed by a se-

- cured creditor’ pnor to the sending of the notice referred
g 1“to in subsectlon Q);

Exceptlon

. (3) This sectlon does not apply, or ceases to apply, in re-
"spect ofa secured credltor

(a) whose rlght to reahze or: othermse deal w1th hrs
secunty is protected by subsectlon 69 1(5) or (6); or

‘less it is satisfied: that the secured cred1tors who would be :

- mettre &

, fa1111 avec préséance sur les reclamatlons de tout créan-

.Lcier.garant; le. tnbunal e peut toutefois déclarer que la
»reclamahon du sequestre est ams1 garantxe que sl est;:; ’

Sens de debours

XN Pour l’appllcatlon du ‘paragraphe; (6), ne sont pas
comptés comime débours les paiements effectués dans le:: -
cadre des opérations propres aux: affalres de la personnei; RS

msolvable oudu fallh

1992, ch, 27 art. 8s; 2005 ch. 47; 8!1.115 2007, ch. 36, art, 58

Preaws :

_ 244 (1) Le creancrer garant1 qui se propose de mettre a

execuhon une garantie portant sur la totalité ou 1a quasi-
totalité_du, stock, des comptes recevables ou des autres:: :

biens d’une. personne 1nsolvable acquls ou utilisés dans1e:: .

cadre des affaires de cétte: derniére d01t Tui en’ donner

-préavisenla forme et'dela: mamere prescntesv NS

Delal

(2) Dans les cas oil un preaws est requis aux termes du
paragraphe. (1), le. créancier garanti ne'peut, avarit l’expl-_
Tation d un délai de dix:jours suivant I'envoi du. preaws

exécution 1a garantie visée par le’ preavrs a
moins que 1a: personne insolvable ne consente & une exe-,

cution & une date plus rapprochee

’Préavis

(2.1) Pour Tapplication du paragraphe (2), le créancier
garanti ne peut obtenir le consentement visé par le para-

' graphe avant l’envo1 du; preavrs visé au paragraphe (1.

(3) Le present art1cle ne s apphque pas, ou cesse de s’ap-
<:pllquer, au creancler ‘garanti dont le dro1t de reallser sa

garanhe ou d'effectuer toute autre opération, relative-

ment .4 celle-ci: ‘est protégé -aux: termes du paragraphe':-

69.1(5) ou (6), 0udl egard ‘de qui a été levee, aux termes
-de l’artrcle 69.4, la susperision prevue aux: art1cles 69a

69.2.

. Currentto February 14,2013
1111 Lastamended on May 23, 2018 .
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Bankruptcy and | nsolvency Act  Loi sur la faillite etli nsolva’bfiélz ite -

; .7 _ e | I
R.S.C., 1985, c. B-3 L.R.C. (1985), ch. B-3
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-Bbﬁkmptcyahdlrg;qlvency' s
PART XI Secured Creditors and'Recéivers

Sactions 246-248 °

“Falllite et insolvabilits :

PARTIE XI Créanciers garantis et séquestres
Articles 246:248" . © -

‘Receiver's inig'rim reports _
{2).A receiver -shall, in accordance with -the General
Rules, prépare further iriterii Feports relating'to.the Te-

ceivership, and shall providé:copies thereof to the Siiper- .

intendent and.

{a) to.the insolvent person or the trustee (in the case
of a:bankrupt); and S

(b) to any creditor of the insolvent person or the
bankrupt who requests a copy at any time: up to. six
months after the end of the receivership. '
- report and statement of iéccpunts
(3) A receiver shall, forthwith after completion of duties
as fecelver, prepare a final report and a statement of ac:
counts, in the préscribed form and containing the pre-
scribed informiatiori rélating to the receivership, and shall
forthwith provide a copy thereof-to the Superintendent

Receiver’s final repo

(a) to the i_'nsqlv;e'nt:person or the trustée (in the case
of a-bgnkrupt); ‘and

(b) to any creditor of the insolvent person or the
bankrupt who requiests a copy at any time up to six
months after the end of the receivership.

1992,¢.27,5.89,

(Good faith, etc,)

{247 A'receiver shall)
@) @oqesﬂy and in good faith_; and)

((E))_(deal with the .pvro'perty of the insolvent person_or)

{the bankrupt in a commercially reasonable manner,)

1992,c.27,5.89, "

-Powers of court- ...

248 (1) Where the court, on the application of the Su-
perintendent, the insolvent person, the trustee. (in -the

case-of a banknipt); a receiver or a creditor;-is satisfied
~ ' that the secured: creditor, the receiver .or the insolvent

person is failing or has failed to.carry out any duty im-
posed by sections 244 0247, theé court may make-an or-
der, on such termiis as it considers Proper,

(a) dj;'egtihg ‘the seéu_red 'cljeditdxj, réceiVér; ‘or insol-
vent person, as the case may be, to carry out that duty,
01-' A T R o - o ' N o, ’ v »

' (b) res’t:airiing"thé' secured creditor or ’récéiver, as the
‘case may be, from realizing or otherwise dealing with

the property. of the insolvent pérson or bankrupt antil

»  that duty has been carried out,

Rapports proviso‘if,e_s' . S
@) 1e. séquestre doit, conformément aux Régles géné-
rales, établir:des rapports proviseires Supplémentaire;sg'

--portant sur Son‘mandat et-en fournir'yn exemplaire aiy -

sufintendant, a la personne insolvable':ou, dans le cas

d'un failli, au syndic ét:4 toiit créancier de la personne in- . .

solvable ou-du failli qui en demande un exemplairé dans:*.:

les six moissuivant Ia fin du mandat du séquestre.

Rapport définitif ét état de comptes S

(3) D& quil cesse d'occuper.ses fonctions, le séqilestre

établit; en la forme prescrite, un: fapport définitif et un -

état de comptes contenant:les renseignements prescrits

relativement a VeXercice:de ses attributions; il ‘'en trans- -

met sans délai une copie au surintendant et :

a) 4 la personne insolvable (‘Ju',”eh“c_a's de‘;fa_illife, alluiz
: .syndic; ) - P

b} & tout créancier de la personne insolvable 'c’>u~,d‘1_1.E :
failli qui en fait la demande au plus tard six mois aprés
que le séquestre a complété I'exercice de ses attribu-
tions en I'espéce. ' ' .

1992, ch. 27, art. 89,

Obligation de diligence

247 Le séquestre doit gérer les biens de Ia personne in-
solvable ou du.failli en toute honx_léteté et.de bon‘neffoi,~ et
selon des pratiques. commerciales raisonnables.

1982, ch. 27, art, 89, '

Pouvoirs dq tribunal
248 (1) S'il est convaincu, 2 la suite d’une demande du

_surintendant, de la personne insolvable, du syndic — en

cas de faillite —, du séquestre ou d'un’créancier que le
créancier garanti, le Séquestre ou la personneé insolvable
ne se conforme pas ou ne s'est pas. conformé a I'une ou

Iautre des obligations que Ini imposerit les articles 244 &
247, le tribunal peil_t,_ aux conditions qu’il estime indi-

quées:

a) ordonner au créancier garanti;-au séquestre. ou 3 la:

* - personne insolvable de se conformer 3 ses obligations;

'b) interdire au créancier garanti ou aii séquestre de.
réaliser les'biens de la personne:insolvable ou du failli,
ou de faire toutes autres opérations & leur. égard, jus-

. qu'a ce qu'il se soit conformé 4 ses obligations.

Current to February 14, 2019
. ¢ Lastamended on May 23,2018
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':1991 CarsweHOnt 205

Royal Bankv Soundalr Corp__ PN
7991 CarsweIIOnt 205,[1991] ©.J. No. 1137 27T'A.C:W.S. (3d) 1178 460AC 321

1991 CarswellOnt 205
Ontario Court of Appeal

Royal Bank v. Soundair Corp.

1991 CarswellOnt_ 205, [1991] 0.J. No. 1137, 27 A.C.W'S. 4(3(:1) ;1;78,
46 0.A.C. 321,4O.R. (3d) 1,7 CB:R. (3d) 1, 83, D.LR. (4th) 76

ROYAL BANK OF CANADA (plalntlff/ respondent) v. SOUNDAIR CORPORATION '
(respondent), CANADIAN PENSION CAPITAL LIMITED (appellant)

and CANADIAN INSURERS' CAPITAL CORPORATION (appellant)
Goodman McKmlay and Galhgan JJ A

Heard: June 11, 12, 13 and 14, 1991.
Jud_gmer;t July 3,1991
Docket: Doc. CA 318/91

Counsel: J. B. Berkow and S. H. Goldman , for appellants Canadxau Pension: Capital Limited and Canadlan Insurers
Capital Corporation.

J. T. Morin, Q.C. , for Air Canada. '

L.A.J. Barnes and LE Ritchie , for plaintiff/respondent Royal Bank of Canada.

S.F. Dunphy and G.K. Ketcheson , for Ernst & Young Inc,, recerver of responident Soundair Corporatron

W.G. Horton , for Ontario Express Limited.

N.J. Spies , for Frontier Air Limited.,

Subject: Corporate and Commercial; Insolvency

Headnote

Receivers - Conduct and liability of recciver — General conduct of receiver

Court considering its position when approving sale recommended by receiver.

S Corp., which engaged in the air transport business, had a division known as AT. When S Corp. experienced. financial
difficultics, one of the secured credltors who had an interest in the assets of AT, brouaht a motion for the appomtmem
of a receiver. The receiver was ordered to operate AT and to sell it as a going: concern. The receiver had two offers. Tt
accepted the offer made by OEL and rejected an offer by 922 which contained an unacceptable condition. Subsequently,
922 obt'uned an order allowing it:to make a second offer removing the condition. The secured creditors supported
acceptance of the 922 ooffer. The court approved the sale to OEL and d1smlsscd the motion to approve the 922 offer.
An appcal was brought from thlS order.

~ Held: R

°

- The appeal was dlsmlssed

)

.

j':f‘

Per Galligan J. A When a‘court appoints a receiver:to use its commercial expertise to sell an airline, it is inescapable
that it.intends to rely upon thc receiver's cxpertlse and: not upon its own. The court should be reluctant to second-oucss
with the beneflt of hmdsrght the consrdered business decrslons made by its receiver.

The cconduct of the receiver. should ‘be reviewed in the light of” the specific. mandate given to him by the court. The order

appomtmg ‘the recéiver did not'say how the receiver was to negotlatc the sale. Thc order obviously intended, because of

the unusual nature of the asset belnz sold, to leave the method of sale substantrally to the dxscretron of the: receiver.

. To determme wh'v 'her a receiver has acted pr ovidently, the conduct of the recelver should be examined i in hght of the
information the rccervcr had when it agrced to accept an offer. On thc date the receiver acceptcd the ‘OEL offer, it had
only:two’ offels that of" OEL ; whrch was acccptablc and that of 922, which: contamcd an unacceptable condition. ‘The

- deciston made was ‘a sound one in the crrcumstances The recerver made a sufﬁcrent effort to obtain the best: prrce and

“did not act 1mp10v1dently S ‘

WestlawNext.canaoa Copynght € Thomson Reuters Canada Limited or its Iicensors'(excluding indraduat court deguments). All nghts reserved. )
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: 1991 CarswellOnt 205 [1991] 0.0 No 1137 27A CWS (3d) 1178, 46 O A. C 321

The court must exercrse extreme cautlon before it- mterferes wrth the process adopted by a recerver to selI an unusual

un1que nature of the asset 1nyol_ved it may not be a procedure that is hkely to be approprrate in many recervershlp sa]es '

Per Goodman JA. (dlssentlng) It was 1mprudent and unfair on.the part of thc recelver to ignore an offer from an
interested party which offered approxnnately triple the cash down payment wrthout grvrng a chance to the offeror to

removeithé conditions or other terms which made the offer unacceptable to-the receiver. The offer accepted bytherecéiver =

was- 1mprov1dent and unfarr insofar as two creditors were conCcrned
Appeal from orde'r approving sale of assets by receiver.
Galligan J.A. :

1 This is an appeal from the order of: Rosenberg J. made on May 1, 1991. By that: order, he. 'lpprovcd the sale of

Air Toronto to Ontario Express Limited and Frontier Air Limited, and he drsmlssed a motion® ‘0! approve an offer to "

purchase A1r Toronto by 922246 Ont'xrlo Limited.

' 2 Itis neccssary at the outset to grve some background to the dispute: Soundair” Corporatlon ("Sound’ur") isa -
corporatron engaged in the air transport business. It has three divisioiis. One of them is A1r Toronto Air Toronto -

operates a schieduled airline from Toronto to a number of mid-sized cities in the United States of Amerlca Its Toutes
serve as feeders to several of Air Canada's routes. Pursuant to a coririector agrecment, Air C'rnad'r provides some services

to Air Toronto and benefits from the feeder traffic provided by it. The operational relationship between Air Canada
and Air Toronto is a close one.

3 Inthelatter part of 1989 and the early part of 1990, Soundair-was in financial diffi culty Soundair has two secured
creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the "Royal Bank") is owed at

least $65 million dollars. The appellants Canadian Pension Capital Limited and Canadlan Insurers' Capital Corporation

(collectively called "CCFL") are owed approximately $9, 500, 000. Those creditors will: have a deficiency expected: to be
in excess of $50 million 6n ‘the winding up of Soundair.

4 On Apr11 26, 1990, upon the motion of the Royal Bank, O'Brien J. appomted Ermnst & Young Inc. (the "receiver")
as receiver of all of the assets, property and: undertakings of Soundair. The order requrred the receiver to operate Air
Toronto and sell it as a: gorng concern. Because of the close relatronshrp between Air Toronto and Air Canada, 1t was

the receiver: :

(b) to enter into contractual arrangements with Air Canada to retain a manager or operator, including Air Canada,

to thanage and operate Air Toronto under the supervrsron of Ernst & Young Inc. until the completion of the sale
of Air Toronto to Air Canada or other person.

Also because of the close relatlonshrp, it was expected that Air Canada would purchase Air Toronto. To that end, the

_ order of O' Brlen J..authorized the Recerver

(c) to negotiate and do all things necessary or desirable to complete arsale of Air Toronto to A1r Canada and if

a.sale'to Air Canada cantiot:be completcd to negotratc and sell Air. Toronto to another person sub_]ect to terms

and condrtlons approved by thrs Court

WestlawNexts canaca Gopyngnt @ Thomson Reuters Canada Limited or its licersors {excluding individual court doguments). Al ights reserved. ¢
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5 O'Ve'r a period of Several Weeks followin«J that order neootiations dire'cted towards the sale of Air Toronto took

negotlatmg stance and a lettcr sent by its s011c1tors on July 20, 1990, I tlnnk that the receiver was emmently reasonable 3”
when it decided that there was no reallstlc p0551b111ty of sellmg A1r Toronto to Air Canada

7 The recelver then looked elsewhere Air Toronto s feeder busmess 1s very 'utractlve but it only has value to a

two mtlonal a1rlmcs to be mvolved in. any sale of Air Toronto Reallstxcally, therc wcre only two possxble purchasels

whether dlrect or mdxrecl They were Air Canadd and Canadian A1rlmes lnterndttonal

8 It was well known in the air transport industry that Air Toronto was for sdle. During the months followmg the
coll'tpse of the negotiations with Air Canada, the receiver trled unsuccessfully to find'viable purch'tscrs Inilate: 1990,
the recelver turned to Canadldn Airlines Internauonal the only realistic alternative. \.revotldtlons bevan between them

Those negouatlons led to-a:letter:of intent dated. Febmary 11, 1990.- On March 6, 1991, the receiver: recewed an offer ~*

from Ontario Express Limited and Frontier Airlines Limited, who are sub51d1ar1es of Canadmn Alrlmes Internatlonal

* This- offer is called the QEL offer.

9 In the meantime, Air Canada and CCFL were having discussions about making an offer for the purchase.of Air
Toronto. They formed 922246 Ontario Limited ("922") for the purposc of purchasmg ‘Air Toronto. On March 1, 1991,
CCFL wrote to the receiver saying that it proposed to make an offer. On Maich 7, 1991, Air Canada and CCFL presented
an offer- to the receiver in the name of 922. For convenience, its offers are called the "922 offers." :

10 The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in
more. det'ul later. The receiver declined the 922 offer and on March 8,.1991, accepted the OEL offer, Subscquently, 922
obtained an order allowing it'to make a second offer. Tt then submltted an offer wluch was virtually 1dent1cal to that of
‘March 7, 1991 except that the unaceeptablc condition had becn removcd

11 The proceedmgs ‘before Rosenberg J. then followed. He approved the sale to OEL and dismissed a motion for
the acceptance of the 922 offer. Before Rosenberg J., and in this court both CCFL and the Royal Bank supported the
acceptance of the second 922 offer. '

12 There are only two issues which must be resolved in this appcal, They are:
(1) Did :t'lle:receiver act properly when it entered into an agreement to sell Air Toronto to OEL?

_(-2)?What effect does' the support of thc 922 offer by the secured creditors have on the result?

' , (Before dealmg w1th that i issue, there are three general observatlons which I think I should make. The first is that)
' (the sale of an airline as a going concern is a very complex process. The best method of selling an airline at the best pncc) y
(is something far removed from the expertise of a court. When a court appoints a receiver to use its commercial expertise) =
:".*(to sell an airline, it is inescapable that it intends to rely u upon the receiver's expertise and not upon its own. Therefore,)
S .;(the court must place a great deal of conﬁdence in the actrons taken and in the opmlons formed by the receiver, It should)
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(also assume that the TeCeiVer s acting properly unless the contrary is clearly shown The second observatron is that the)
(court should be reluctant to second-guess, with the benefit of hindsight, the considered business dec:sxons made by lts)

- {receiver. The third observation which I wish to make is that the conduct of the recerver should be revxewed in the hgh3

:@hespeuﬁcmandategwentohlmbythecouj T A’:..:tr- e T Sy

15 The order of O’ Brlen J provxded that 1f the receiver could not complete the sale to A1r Canada that it was "o,

' -negotlate and sell Axr Toronto to another person " The court d1d not say how the recelver was to negotiate the sale. Tt

«did not say. itwas to call for bids or conduict an auction. It.told: the receiver to negotlate and sell. It obv1ously mtended :
because of the unusual nature of the asset being sold to leave the method. of sale substantlally in:the discretion of: the " s

appears to the court to bc a just process.

. (As d1d Rosenberg J I adopt as correct the statement made by Anderson J in Crown Trust Co V. Ro.senbcrg (1986)) 3

u court's dutles, he did not put them in any order of pnonty, nordol[, I summarue those dutles as followﬂ

_receiver, T thmk therefore that the court should not revrew mmutely the ] process of" the sale when broadly speakmg, it

;l60 OR. (2d) 87,67 C.B.R. (N.S.) 320n, 22 C.P.C. (2d) 131, 39 D.L.R. (dth) 526 (H.C.), at pp. 92-94[0O.R.], ofthedut@ o
{which a court must perform when deciding whether a receiver who has sold a property acted  properly. When he set out) _

(1 It should consrder whether the recerver has made a suff crent effort to get the best price and has not actc@

lxmgrowdcn ly} o . . S e HE

(2. It should consider the interests of all patti?s.) ‘

(3;lt should consider the efﬁcacy and integrity of the proccss by which offers arc ob'tained) _

4.1t should consider whether there has been unfairness in the wo‘rkijng»out of the process.)

17 Tintend to discuss the performance of those duties separately.
1. Did the Receiver make a sufficient effort to get the best price and did it act providently?

18 Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyonc
but the two national airlines, or to someone supported by either of them, it is my view that the.receiver acted wisely
and reasonably when it negotiated only with Air Canada and. Canadran Arrhnes International. Furthérmore, when Air
Canada said that it ‘would submit no further offers and gave the impression that-it would not participate further in
the receiver's cfforts to sell; the only course reasonably open to the receiver was to negotrate with' Canadian A1rlmes
Internatlonal Reahstlcally, there was nowhere else fo go but to Canadjan AJrhnes International. In do ing so, it is my
opmron that the receiver made sufﬁcnent efforts to sell the: alrlme

19 When the receiver got the OEL offcr on M'trch 6, 1991 1t was over 10-months since it had been charged with the

responsibility of selling A1r Toronto Until then, the receiver had not received on\e offer which-it thought was acceptable.
After substantlal efforts to sell the arrhne over that period, I ﬁnd 1t dtftlcult to think that the receiver acted improvidently
m acceptmg the only acceptable offer which it had.

20 On March 8 1991 the date when the Teceiver accepted the OEL offer 1t had only two offers the OEL offer, whlch

V

21 When decxdmg whether a recerver had acted provrdently, the court should examine the conduct of the receiver

~in light of the mformatron the recelver had when it agreed to:accept an offer. In. thrs case, the court should look:at the

rccervers conduct in the hght of the mformatlon 1t had ‘when it madeé 1ts decrsron on March 8, 1991 The court should

be very cautrous before decrdmg that the recelvers conduct was 1mprov1dent based upon mformatlon which. has come -
- to light afteri 1t made 1ts decision. To do: so m my view, would derogate from the mandate to sell given to: the recetver by

S Sataee

WESﬂaWNEth CANADA (Copynqht @Thomson Reuters Canada Limited or xts lrcensor i_xcludmg lndlwdual court documents) Allrights rese:ved) ' 0
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the order of O'Brren 1 agree with and adopt what was said by Anderson J. m Crown Trust Co. v. Rosenberg , supra,
at p. 112[0. R] '

“to be preparcd to stand behmd them.

If the court were to reject the recommendatron of the Recerver in any but the most- exceptronal crrcumstances it

“would materially diminish and weaken the role and function of the Recerver both in the: :perception of receivers and R

in the: perceptlon of any others whao mlqht have occasmn to deal wrth them It would lead: 't'o the. conclusron that

[Emphasrs addc_d.]

22 I also agree with and adopt what was said by Macdonald J.A. in Came) on y. Bzmk of Nova Scotm (1981) 38 C B R.

(N.S.) 1,45 N.SR. (2d)303 §6 AP.R.303 (CAA.), atp. 11 [C.B.R:

In my opmron rf the decision of the receiver to enter into an agreement of sale, 511b_|ect to court approval wrth_ -

respect to certain assets is: reasonable and sound under the circumstances at the tzme existing it should not be set .

aside srmply because a laterand luaher bid is made. To do so would lrterally create chaos in the commercral world

[Emphasrs added.]

23 On March 8, 1991, the receiver had two offers. One was the OEL offer, which it ¢considered Satle'lCtOI‘y but whlch
could be withdrawn by OEL at any time before it was accepted. The receiver also had the 922 ‘offer, which contdined
a condition that-was totally unacceptable. It had no other offers. It was faced with the dilemma of whether it should
declinc to accept the OEL offer and run the risk of it berng wrthdrawn in the hope ‘that an acceptable’ offer would be
forthcommg from 922. An. affidavit filed by the president of the receiver dcscrlbes the dllemma Wthh the receiver faced
and the judgment made in the light of that dilemma:

24. An asset purchase agrcement was received by Ernst & Young on March 7, 1991 which was dated March 6,

1991. This agreement was.reéceived from CCFL in respect of their offer to purchase the assets and undertaking of
Air- Toronto Apart from financial consrderatlons, whrch will be corisidered.in a subsequent afﬁdavrt the Receiver
determiied that it would not be prudent to delay acceptance of the OEL agreement to negotiate a lztglzly uncertain
arr angement W rtlz Azr Cnnada and CCFL A1r Canada had the bencﬁt of an exclusrve in negotratlons for Air Toronto

represented a radlc'tl reversal of this, posrtlon by Air Canada at the eleventh hour. However it contalned a srcnxﬁcant
_number of condrtrons to closmg which were entrrely beyond the control of the Recciver. As well, the CCFL offer

came less than 24 hours before signing of the aareement w1th OEL which had been negotrated over a period of
months -at great tlme and expense. ‘

[Emphasrs added.j I am convmccd that the dec1snon made was a sound one in the c1rcumstances faced by the receiver
on March 8,- 1991

24 1 now turn’ to consider- whether the price- contamed in the’ OEL offer was one which it was prov1dent to accept.

Atthe outset T think that the:fact that the OEL offcr was the only acccptable one available to the ¢ téceiver on March 8,

L 1991, after’ 10 months of trymt7 to sell the arrhne is strong evrdence that the price in it was reasonable Ina deterroratmg

economy, I doubt that: it would have been wise to walt any longer
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25  Imentioned earlier that, pursuant to an order, 922 was permitted to present a second offer. Durmsz the hearmg of

the appeal counsel compared at great lenoth the price contamed in the second 9 offer w1th the price contamed in theé

the receiver in the OEL offer was nota reasonable one. Ini Crown Tiust Co. v. Rosenbe; g , Supra, Anderson J at p. 113
[O.R], drscussed the comparison of offers in the followmg way:

26 Itis. my opinion that the prlce contained in the 922 offer is relevant only if it shows that. the pprice obtamed by

the adequacy of the mechanism which had produced the offers It is not so here 'md in'my view that is substantnlly
an end of the matter.

No-doubt, as the cases. have indicated, situatjons: mrght arise where the: dlsparlty was so great as to call in question.

27 Intwo Judoments Saunders J. considered the-circumstances in which an of fer submitted after the récciver had aoreed
to a sale should bc consldered by the court The first is Re: SL-[I\"/L (1986) 58 C. B R. (N S ) 245 (Ont. S, C )y at p 747

If, for example in tlus case there had been a second offer of a substantlally higher amount; then the court would

have to take that offer into consxderatlon in assessmg whether the recciver had- properly carricd out his- functron of

endeavouring to obtam the best pnce for the property.

28 The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B. R (N S ) 237 (Ont. S. Cc). ‘at p. 243:

29 In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.), at p. 142, McRae J expressed a similar view:

The court will not lightly withhold approval of a sale by the receiver, particularly in a casc such as this where the

receiver is given rather wide discretionary authority as per the order of Mr. Justice Trainor-and, of course, where -

the receiver is an officer of this court. Only in a case where there seems to be some unfairness in the process of
the sale or where there are substantzally higher offers which would tend to s/zow that the sale was impiovident will
the court withhold approval. It is important that the court recogmze the: commer01al cxigencies that would flow if

prospectrve purchasers are allowed to wait until the sale is in court for approval before submrttmo their final offer.
This is somethmg that must be dlscouraged

[Emphasis added.]

30  What those cases show is that the prlces in other offers have relevance only if - they show that the price contained
in the offer accepted by the recerver was so unrcasonably low as to derionstrate that the recciver was improvident in
accepting it. I am of the opinion, therefore, that if they do not tend to stiow. that the recejver was Amprovident, they
should not be consrdered upon a mouon to confirm a sale recommended bya court-appointed receiver. If they were, the
process would be changed from a sale by ‘a recejver, .subject- to:court approval, into an‘auction conducted: by the court
atthe trme approval is souzht ‘In my opinion, the. l'1tter course is unfair to the person who has cntered bona fide into an

_agreement w1th the recelver can only lead to ch’a‘os and ‘must be dlscouraged

31 If, however the subsequent offer is so substantlally higher than. the sale rccommcnded by the receiver, then it

may be that the recerver “has not: conducted the sale propcrly In such crrcumst'mces the court would be Justified itself in
entering into the sale process by considering competrtlve bldS However I think that that process should be entered into
only if the court is’ satlsﬁed that the receiver has not properly conducted the sale which-it has recommended to'the court.

32 It is necessary to. consrder the two offers. Rosenberg J. held that thc 9 offer was sllghtly better or margmally :
. better than the OEL offer. He concluded that the drfference in the tWwo offers d1d not show that the sale | process: adopted
- by the receiver. was 1nadequate or 1mprov1dent ’ :

WESﬂaWNEXh-CANADA Copynght & Thomson Reuters Canada Limited or its licensars (excluding _indrvidual court docum_ents). All nghts reservad.
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33 Counsel for the appcllants complained about the manner in whrch RosenbergJ conducted the: he’mno of the motion

to confirm’ the OEL salé: The‘complaint was that when- they began to disciiss a comp'mson -of the'two offers, Rosenbcrg' o

.J. said that he considered the 922 offer to: be better than thé OEL offer. Counsel sa1d that when that comment was made,

they did not think it necessary to argue further the: questlon of the differerice in value between the: two offers They_ -
complain that the fmdrng that the 922 offer was only margmally better oL sllghtly better than the OEL offer was made:

_-without them havmg had the opportumty to'argue that the 9 offcr was substantrally better or s1gmﬁcantly better than
“the OEL offer Icannot understand how counsel could have thought that by expressmg the oprmon that the 9 > offer was

34 The 922 offcr provided for $6 mjllion cash to be paid on closmv with a royalty: ‘based upon a pcrccnt'\gc of Air

Toronto profits over a perrod ‘of 5 years up to a maximum of $3 million. The OEL offer provrded for a payment of $2. ‘_ E

million on -closing with a royalty paid on gross revenues over a 5-year period: Tri the short term, 11&'922 offer is obvrously L
better because thcre is substantially moré cash up front. Thc chances of future rcturns are substantnlly greatcr in the

OEL offer becausc royaltrcs are pa1d on gross revenues, wlnle the royaltics undcr the 922 offcr are pard only on proﬁts

35 The receiver studied the two offers. It compared them- and took into account the risks, the advantazcs and

the disadvantages of cach. It considered the approprlatc contmgcnucs It is not necessary to outling the factors wluch_'; o

were taken into account by the recerver because the manager of its insolvency practice ﬁled an afﬁdavrt outlmma the

considerations which were weighed in its evaluation of the two offers. They secm to me to be rcasonable ongs; That
affidavit concluded with the following paragraph:

24. On the basis of these considerations the Receiver has approved the OEL offer and has concluded that it represents
the achievement of the highest possrble value at this time for the Air Toronto drvrsxon of SoundAir.

36  The court appointed the receiver to conduct the sale of Air Toronto, and entrusted it with the responsibility of
deciding what is the best offer. I put great weight upori the: :opinion of the recerver It swore to the court which appointed
it that the OEL. offc1 represents the achrevement of the hlghest possible value at this time for Air Toronto 1§ havc not
been convinced that the receiver was wrong when he made that assessment..I am, thcrcfore of the opinion that the 922
offer does not demonstrate any farlure upon the part.of the receiver to act properly and prov1dently

37 It follows ,t,h?lt_lf Rosenberg J. wa_scor;rect when he .fo,und that the 922 offcr was in fact better, I agfee with him
that it could only have been slightly or marginally better. The 922 offcr doesnot lead to an inference that the disposition. -
strategy of the receiver was inadequate, unsuccessfiii ‘or 1rnprov1dent nor that the prlce was unreasonable.

38  Tam, thcrefore of the opinion the the receiver made a sufﬁcrent effort to get the best price, and has not acted
1mprovrdently

2. Consideration of the Interests of a'll Parties

'WestlawNemeMDA Copynght & Thamsor Reuters Canada Limitsd ar its licenscrs (excluding individuat court-documents), All rights reservad. . h
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41 In thrs case, the 1nterests of all par ties who would have an mterest in the pr ocess were consrdered by the recerver o ‘

and by Rosenbcrq I

3 Consrderatlon of the Efﬁcacy and Integnty of the Process by “hrch the Offer was Obtamed

. (Whlle it is accepted that the primary concern of a receiver is tho protectmg of the interests of the credltors therc j B

’ 'Lecondary but very important consideration, and that is the integrity of the process by which the sale is effected Th—rs)
' '(s partrcularly soin the case of a sale of such a umque asset as an axrlme asa gomg concem) L

A=

In that connection I adopt the principles-stated by Macdonald J.A. of the Nova SCOtld Supreme Court (Appedl , .b;': :

Drvrsron) in Cameron v. Bank ofNS (1981), 38 CB.R. (N. S ) 1,45 N S.R. (2d) 303, 86 APR, 303 (C A ) whcre
he 5'ud atp. 11:

In my oplmon if the de01510n of the receiver to enter into an agreement of sale, subject to court approval, w1th '

respect to certain assets is reasonable and sound under the circumstances at the time existing it should not be
set aside simply because a later and higher bid is made. To do so would literally create chaos in-the comniercial
world and receivers and purchasers would never be sure they had a binding agreement. On the contrary, they

would know that other bids could be received and considered up untll the application for court approval is
heard — this would be an mtolerable situation.

!

While those remarks may have been made in the context of a bidding situation rather than a pnvate sale, I consider
them to.be equally applicable to a negotiation process léading to a private sale. Where the court is. concerned with

the disposition of property, the purpose of appomtmg a receiver is to have the receiver do the work that the court
would otherwise have to do.

44 In Salima Investments Ltd. v. - Bank of Montreal (1985), 59.C.B.R., (N.S ) 242, 41 Alfa. L.R. (2d) 58, 65 A.R. 372,
21D.LR. (4th) 473 at p. 476 [D.L: R. 1,'the Alberta Court of Appeal said that sale by tender is not necessarily the best
way to scll 2 business as-an ongomg concern. It went on to say that when somc other method is used whlch is provrdcnt

_the'court should not undermine the process by refusing to. conﬁrm the sale.

45 Frnally, I refer to the reasonmg of Andcrson J in Crown Tru.st Co v, Ro.senberg supra, at p. 124 [O.R.]:

[Empha51s added.]

46 It is my opinion that the court must exércise extrcme caution before: it interferes w1th the. process adopted bya

. receiver to sell an unusual asset, It 1 rs 1mportant that prospectrve purchasers know that rf they are acting m good faith,

) WestlaWNEXt».CANADa _Gopynght & Thomson Reuters Canada Limiisd or its licensars (excluding individual €ourt documents). All rights reserved, - 2
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bargain serrously wrth areceiver and enter into. anagreement with xt acourt will: nothghtly mterfere wrth the commercral
Judgment of the receiver: to sell the asset to’ them

The court ought not to srt as-on appeal from the decision of the Recerver revrewmg in mmute deta11 every element o
of the ] process by which the decision i is reached. To do so would be-a futile and dup11c1tous exer cr‘s‘e

48 It would.bea futile and duplicitous exercise for this court to examine in minute: deta11 all of crrcumsta'n‘c'e"s leading .
up to the acceptance of’; the OEL offer Having considered the process adopted by the recelver 1t rs .rny opinion that lhej:?fﬂi
process '1dopted was a reasonable and prudent one. : : '

4. Was there‘unfairness in the process?

49 As a general rule, I do not think it approprlate for the court to go into the nnnutla of the process orof the sellmg '
strategy adopted by the receiver. Howcver, the court has'a rcsponsrblhty to decrdc whcther the process wgs fair. The

only part. of this | process which T-could find that might give even a superﬁcrdl impression of unfarrness is the farlure of S ’
the recelver to glve an offeunq memorandum to those who expressed an inierest i in the purchase of Air Toronto ' "

50 1 wrll outhne thc crrcumstances wlnch relate to the allcgatlon that the receiver was unf'nr in f'ulrnﬂ to provrde an _
offermg memorandum In the latter part of 1990, as part of its selling strdtegy, the receiver was. m the process of preparing. © -
an offermg memorandum to give to persons who expressed an interest in the. -purchase of Adr T oronto The offering
memorandum got as far as draft form, but was never released to. anyone, although a copy. of the draft eventually got into

the hands of CCFL before.it submrtted the first 922 offer on March 7, 1991. A copy of the offering mcmorandum forms

part of the record, and it seers to me to be little more than puffery, without any. hard mformatron w111ch a SOphlSthdted
purchaser would require in or der to make a serious bid.

51 The offering memorandum had not been completed by Februaryl1, 1991. On that date, the recelver entered.i into
the letter of intent to negotmte with OEL. The letter of intent contained a provision that during its currency the receiver

would not negotnte with any other party. The letter of iritent was renewed from time to time until the OEL offer was
reccived on March:6, 1991.

52 The receiver did not proceed with the offering memorandum because to do so would violate the sp1r1t if not the
- letter, of its letter of intent with OEL. S

33 I do not think that the-conduct of the: receiver shows any unfairness towards 922. When 1 spcak of 922, I do
so in the context that Air Canada and.CCFL are identified with it. I'start by deln“’ that the feceiver a.cted reasondbly
when it entered inito exclusive negotlatlons with OEL. I find it. strdnae that a company, with which Air Canada is closely
and mtrmately involved; would say that it was unfair for the recciver to enter into a tnnc-hnnted agrccmcnt to negotiate
exclusrvely with OEL. That is: precrscly the arrangement which Air Canada. insisted ‘upon when it negotnted with the
receiver in the sprmfz and summer- of 1990 If it was not unfcur for Air Canada to thve such an agreement, I do not
understand why it was unfair for OEL to:have a similar one. In: fact, both Air Canada and OEL in its turn were' actmo
rcasombly when they requned exclusrve negotratmg rrghts to prevent therr negotlatlons from: bemg usedasa bargarmnl7

lever with other potentral purchasers The fact that Air Canada: msrsted upon an -exclusive neeotratmg right while it
was nezotlatmg wrth the receiver demonstrates the commercral efﬁcacy of OEL bemg grven the same rreht durmz its

negotratlons with the recelver I see no unfalrness on the part of the i receiver when it honoured 1ts letter of intent wrth
OEL by not rclcasma the offermg mcmorandum durmg the negotntlons with OEL

: Wes.ﬂaWNEXté_CANAD:R: _Copynght @ Thomson Rewters Canada Limited or ts ficensars (excluding indwiduaf court-documents;. All rights reserved.
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54 Moreover I am; not prepared to ﬁnd that 972 was in any way prejudrced by the fact that lt did not have an :f :

‘ of OEL. 922 has not convrnced me that 1f it had an offermg memorandum its offer’ would have been any dlfferent or

any better. than it actually was, The fatal problen with the first 922 offer was- that it contamed a condrt1on wlnch was

completely unacceptable to the receiver. The receiver, properly, in my opinion; reJected the offer out: of hand because A

of that condrtron That condition d1d not relate to any 1nformat10n which could. havcf oncelvably bcen in.an: offerrng

memorandum prepared by the receiver. It was about the resoliition of a dispute- ‘betiween CCFL and the Royal Bank
somethmg the receiver knew nothmg about. :

55 Further evrdence of the lack of’ prejudlce wh1ch the absence of an offermg memorandum has caused 922 is found in

counsel for CCF L sard that 922 would be. prepared to bid within'7 days of the courts decnsron 1 would have. thouﬂht »

that, if there were. anythmg to CCFL's suggestxon that the failure to .provide an offcrmg memorandum was unfair to 922,
that it would have told the court: that it needed: more information before it. would be able to make a b1d

56 lam satrsﬁed that Air Canadd and CCFL have and at all. trmes had, ali of the mformatlon which they would have

needed to make what to them would bea: commercrally viable offer to the receiver: I- think that an offering me'morandum A

was of no commercral consequence to them, but the absence of one has smce become a valuable tactrcal weapon o

than 972 or OEL Therefore the failure to provrde ‘an offerlng memorandum was neither unfarr nor d1d it pre_ludrce ST

the obtaining of a better price on March 8, 1991, than that contained in the OEL offer I would not give effect to the
contention that the process adopted by the receiver was an unfair one.

- (There are two statements by Anderson J. contamed in Crown T rust Co v, .Rosenberq, supra which I adopt as)

. @uy own. The ﬁrst is at p. 109 [O.R D

ule court should not proceed agamst the recommendatrons of its Recerver except in specral cu'cumstances and)

(where the necessity and propriety of domg so are plain, Any other rule or approach would emasculate the role of}

{the Receiver and make it almost mevrtable that the fmal negotntron of every sale would take place on the mot ion
for approval

(The second is at D. lll [O.RJ3

(Ttis equally clear in my wew thougJerhaps not so clearly enuncrated that itis only in an exceptional case that the)

(court will intervenc and proceed contrary to the Receiver's recommendatrons 1f sattsf' ed asl am, that the Rccelva ‘

" (has acted reasonably, prudently and fcurly and not arbltrarllﬂ

: -

In thlS case the recelver acted reasonably, prudently, fairly and not arbxtrarlly I am of the opinion, therefore, that the
process adopted by the receiver in. reachmo an agreement was a just one.

59 Inhis reasons.for judgment, after.discussina the circumstances leading to the 922 offer, Rosenberg J. said this:

They created a situation as:of March 8th, where .the Receiver was faced with two offers, one of which was
in acceptable form and one of Wthh could not possrbly be accepted in 1ts present form. The Recerver acted
_appr oprrately in acceptmg the OEL offer.

I agree
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It adopted a reasonable and effectlve process to sell the alrlme Wthh was falr to all- persons who mlght be mterested in

purchasmg 1t Itis:y.opinion, therefore, :that the receiver properly carried out the mandate which was zrven to 1t by the

order of O'Brien J. It follows that Rosenberg J. ias correct when Le conﬁrmed the sale to OEL.

1I. The effect of the support of the 922 offer by the two secured credltors

61 As I noted earher the 922 offer was supported before Rosenberg J., and.in this court, by CCFL and by the Royal

Bank,. the two secured credltoxs It was argued that,: because the irterests of: the credltors are primary, the court ought o

to give effect to their wish that the 922 offer be accepted I would not accede to that suggestlon for two reasons. -

62  The first reason is related to the fact that the creditors chose to have a receiver appointed by the:court. It was open

to them to appoint a private receiver pursuant to the authority of their security documents Had'thiey- done s0, then they -

would have had cont ol of the process and could have sold:Air Toronto to whom they wrshed However,: acting: prrvately
and. controllmg the process involves some rrsks The. appomtment of a receiver.by the court insulates the creditors from

those rrsks ‘But, insulation- from those risks carrres with it the loss:of control oover the process of dlsposmou of the assets
AsT have attempted to explain in these reasons, , when a receiver' s salc i is before the court for confi rmation, the only i issucs

are the | proprrety of: the conduct of the receiver and whether it acted: Pprovidently, The: funct10n of the court at that stage

is not to step in and do the recelver s work, or change the sale strategy adopted by the receiver. Credltors who asked the o
court.to:appoint a receiver to dlspose of assets should not be allowed to take- over control of the'} process by the simple -

expedient of supportmg another purchaser if they do not agree: wrth the sale made by thc recciver. That would tal\e away
all respect for the’ process of sale by a court-appomted receiver, :

63 There can be no doubt that the interests of the creditor are an important consideration in'determining whether the

receiver has propcrly conducted a sale. The opinion of the creditors as to which offer ought to be accepted 1s somethmg
to be taken into account But if the court decides that the receiver has acted properly and provrdcntly, those views arc
not necessarily determmatrve Because, in this case, the receiver acted properly and providently, I'do niot think that the

views of the creditors should override the considered judgment of the receiver.

64  The second reason is that, in the particular circumstances of this case, I'do not think the support of CCFL and
the Royal Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dédlt with summarrly It

" is a co-owner.of 922, It 1s hardly surprlsmg and not very rmprcssrve to hear that it supports the offer which it is making

for the debtor S assets, , . o

65 The support by the Royal Bank requires more consideration and involves some reference to the c1rcumstauces On
March 6, 1991 ‘when the first 922 offer was made, there was in:cxistencé an inter-lender: agrecment between the Royal
Bank and CCFL. That agrecment dealt with the sharé of the proceeds of the sale of Air Toronto which each creditor
would recerve At the time, a-dispute between the Royal Bank and CCFL about the interpretation of that agreement
was pending’in the courts The unacceptable condition in the ﬁrst 922 offer related to the settlement of the 1nter—1ender

' dlspute The condition requlred that the dispute be resolved in & way whrch would sub'stantially favour CCFL: It requrred

that. CCFL receive $3,375,000 of the $6 million cash payment and the‘'balance; including the- royaltres if any, be pard to

the Royal Bank The Royal Bank d1d not agree ‘with that spht of the sale proceeds

66 --On Aprrl 5 1991 the Royal Bank and CCFL agreed to scttlc the inter-lender dispute. The scttlement was that if the
972 offer ‘was accepted by the court, CCFL would receive only $1 million, and the Royal Bank would receive $5 mrlhon

_ plus any royaltres which might be pald It was only in consrderatlon of that settlement that the Royal Bank'agreed to

support the 922 offer.”

67 Thc Royal Bank's.¢ support of the 922 offer is so affected by the very substantnl benefit which it wanted to obtain
from the settlemeut of the mter-lender drspute that, in my oplruon its support is devord of any ob_]ectrwty I thmk it

: haSnowelght : ::' e : ) . .: Do

o WeStIaWNEXt:CAN.AD{\; ‘Capyright & Thomson Reuters Canada Limited or its Yicensars {axcluding Individual court-documents). All rights reserved. -
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68 . Whllc there may be circumstances where the unanimous sufnpo:t by the creditors of a particular offer cbulq :

conceivably override the proper and provident conduct of a sale by a receiver, I do-not think that this is such a case.
This is a case-where the receiver has acted:properly and in 4 provident way. It would siake a mockery out of the;judicial

process, under which a mafidate was given to this receiver to sell this aifline if the éﬁbﬁéftﬁy’tli@_sjq(':_reditors of the 922

offer were permitted to carry the day. T give no weight to the support which:they give to the 922 offer:-

69  Inits factum, the receiver pointed ont that, because of 'grc_atjériligbiliti¢s jmposed;iipén private receivers»by:va;ippys
statutes such as the Employment Standards Act, R.8.0.1980, c. 137, and the Environmental Protection Act ,R.S.0. 1980,

c. 141, itis likely that more and more the courts will-be:asked to appoint receivers in,inso}venéics‘flﬁ -'fhjééc; circunmtahceé,- -
T'think that creditors who ask for court-appointed receivers and.business people who choose to deal with:those receivers

should know thatif those receivers act properly and provideritly, their decisions and judgments will be gi(/eﬁ great weight _
by the courts who appoint them. L have decided this appeal in the way I have in,order to assure business people who deal . -
with court-appointed receivers that they can hiave confiderice that an.agreement which théy make with a ¢ourt-appointed
receiver will be farmore than a platform upon which others.may bargain at the court approval stage. I think that pérsons

who enterinto agreements with court-appointed receivers, following:a disposition procedure th‘a,t@_is-’ appropriate giveu -

thenathfe'bf the assets involved, should expect that theif bargain will be ‘cdh‘ﬁf'med.by. the court, " *

70 The prdceésf is VCry important. It should be carefully pr"o'fcctc':d‘so that the-ability ‘of C_ourt.-appqiritcd féééiiiers to .

negotiate the best price possible is strengthened and supported. Because this receiver acted properly and providendy in- G

entering into the OEL agrecntent, I am of the ‘opinion that Rosenberg J. ’\ifﬁsl‘r'ight-whqn hé approved the sale to OEL
and dismissed the motion to approve the:922 offer. ' ' o

71 I'would, accordingly, dismiss the appeal. I.would award the receiver, OEL and Frontier Aii‘lines Limited »thcir‘ s
costs out of the Soundair estate, those of the receiver on a solicitor-client scale. I would make no order as to-the costs
of any of the other parties or intervenors.

McKinlay J.A. :

72 Tagree with Galligan J.A. in result, but wish to emphasize that I do so on the basis that the undertaking being sold
in this case was of a very special and unusual nature, It is most important that the integrity of procedures followed by

court-appointed receivers be protected in the interests of 'both, commercial miorality and the future éb’nﬁﬂ_ence of business
persons in their dealings with receivers. Conscquently, in all cases, the court should carcfully scrutinizfe the procedure

followed by the receiver :to,dete;inin‘(: wliéth(zri_t satisfies the tésts set out by AndcfSo’d T.in Crown Trust Co. v. Rosenberg
(1986), 67 C.B.R. (N.5.) 3200, 60 O.R. (2d) 87, 22 C.B.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) . While the procedure
carried otit'b;y'the' receiver in this éage, as described by'Gal,li'ga'rfl,J;.A., was approp,r_iate,. given the unfolding of évents and
the unique nature of the assets involved, it is not a procedure thatisilikely to be appropriate in many receivership-sales.

73 Lshould like to add that where there is 2 smallnumber of creditors who are the only parties with a real interest in the
proceeds of the s_alé (i.e., where it is ¢1¢ar that the highest price.attainable would result in recovery so low that no other
creditors, shareh‘oiders, guarantors, etc:, could possibly beneﬁfiheféfore), the wishes of tfie.inlterestcd creditors should
be very seriously considcj:red by the receiver. It is true, as Galligan J.A ‘points out, that in scekingftljé:c,ourt appointiment

of d receiver; the moving partics also seek the rotection of the court in carrying out the receiver's functions. However, it
, ing p o seek the  the court-in carrying out the re nctions. Ho

is also true that in-uitilizing the court process, the moving jja:ties; haye opened the whole process to detdiled scrutiny by

all inivolved, and have probably added Sigiliﬁcantly to their costs and consequent shortfall as a result-of so doing.: The
adoption’ of the court process should in no way diminishi the rights.of any paity; and most certainlynot the rights of the . -

- only parties yvit_h_: aTedl interest. Where a recéiver asks for court. approval of a sale which is opposed by Lthe.oyl:ly-parties
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74 TIhave had.t_he:opportunity of reading the reasons for judgment herein of Galli'gax_;: a__n_d McKinlay JJ A Rgs?gc;fully,

‘Iam unable to agree with their conclusion. = -

75  The case at bar is an eXc‘ebtionalon_c in the sense that-upo_n_thé‘ application made-for approval of the salc of the

unanimous in their ‘position that they-desired the court to approve the sale to 922. We were not referred-to; ot am I

approval of a specific offer riade in receivership procécdings.

aware of, ‘any case where a cotirt has refused to abide by the unanimous wishes of the onlyfintcrc:ét;:‘gl; creditors for: the

78 In British Columbia Developments Corp. v. Spun Cast Indlistries Lid. (1977), 26 CBR. (N.S) 28, 5B.CLR. 94

(S.C.), Berger J. said atp. 30[C.B.R:

Here all of those with a financial stake:in the plant have joined.in secking the cour :t‘;"'s-;ipproval of the sale ;tfo‘ ancas.

This court does not Lave aroving commissioii to decide what is best for investors and buisinessmen when they have ..

‘agreed among themselves what course of action they should follow. Itis tlieir money.

77 1 agré_é ,\:vith'that statement. Tt is particularly apt to this case. The two spcljiééf éé:l‘cditor.s .willyisixrffér:a; '§1ié)(tfz}ll o
of approximately $50 million. They have a tremendous interest ip the.sale of assets which form part:of their security. 1 SR
agree with the finding of Rosenberg J. that the offer of 922 is superior to that-of OEL. He concluded that the 922 offer s -

marginally siperior. If by that he meant that mathematically it was likely to provide slightly more in the way of proceeds,
it is difficult to take issue with that finditig. If, on the other hand, he meant that having regard to all-considerations it
was only marginally superior, I cannot agree. He said in his reasons:

T'have come to the conclusion that knowledgeable creditors s_uch as the Royal Banlg would prefer the 922 offer even
if the other factors influencing their decision were not present. No matter what adjustments had to be made, the 922
offer results in more cash immediate_ly. Creditors -facing thé type of lo,ss'lhe;R_oy_a_l Bank is taking in t(hi_s‘c_as'e would

not be anxious to rely on contingencies:especially in the present circumstances surrounding the airline industry.

78 I agreé with that statement completely. Tt is apparent that the.difference between the two offers insofar as cash
on closing is concerned amounts to approximately $3-million to $4 million. The bank submitted that it.did not wish to

gamble any further with respect to its investment, and that the:acceptance and court approval of the OEL o:ffe_:ﬁ in effect

did not pfdvj_de for.any security for any funds which might be for_thcbming over and above the>i‘n‘it'ié.l'do'wn payment
on closing. . - ’ i '

piaccd :ift m the positionf’of ;ij,c;-)fint;entrcpreneu‘r', bUt;Oné.:with no control. This results from the fact that the OEL ;’)’ffer':

79 InC’mnero;z v. Bank of-Nova_Scotia (1981), 38 CBR(NS) 1,45 N.S.R._ (2d) 303, 86 A.P.R. 303 (C.A)), Hart
J.A., speakinig for the majority of the court,.said at p. 10 [CB.R]

Here:we are dealing wAibth_ a receiver appointed at the instance of erq.mzijor creditor, who chose to insert in the.
contract of sale a provision making it subject to the approval of the couit. This, in my. opinion; sliows an interition -
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‘was, in ' my dbi‘nion,justiﬁed-in exercising his discretion as he did. Otherwise he could have deprived the cieditors
of'a substantial sum of money. ' o

80  This stateriierit is apposite to the circumstances of the case at bar. I hasten to add:that in my opinion it is.not only

price which is to be considered in the exercise of the judge's discretion: It tnay very well be, as‘l"b.e.lipve.‘to be so in this,
case, that the amount of casl'is the most important clement in determining which of the two-offers:is for the benefit.*
and in the best interest of the creditors. : ’ L

81 Itis my view, and the statement of Hart J.A. is consistent therewith, that the fact that:a creditor has requeste;'d,ap- o

~ order of the court appointinga receiver does not-in'any way diminish‘or defogate from his right to obtain the maximuni'-
benefit to be derived from any disposition of the debtor's assets. Tagree completely-with theé views expressed by McKinlay
J.A. in that regard in her reasons. ' : ' S

82 "Ttis my further view that any negotiations which took place between the orily two interested creditors in decidifigto

support the approval of the 922 offér were not relevant to the determination by the presiding judge of th¢'issucs:involved

in the motion for approval of either one of the two offers; nor are they relevant in determining the gutcome of this appeal.. Lo
It is sufficient that the two creditors have decided -u_nanimously what is in: their best interest, and: the appeal must be:

considered in the light of that decision. 1t so happens, however, that there is ample evidence to support their-coniclusion
‘that the approval of the 922 offer is-in their best interests. - T R

83 Tam satisfied thaf-theinteres,ts of the c_reditors-are:the prime co’ﬁsidéfzitio‘n_ for both tlie récéiVefiaxld the court. In’ S
Re Beauty Counsellors of Canada Ltd. (1986), 58 C.BR. (N.8.) 237 (Ont. 8.C.), Saunders J. said at p. 243:

Thisdoes not mear that a court should ignore a new and higher bid made after acceptance where there has beefn no
unfairness in the procéss. The interests of the creditors, while not the only consideration, are the prime consideration,

84  Tagree with that statement of the law. In Re Sellirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.), Saunders J. heard
an application for court approval of the sale by the sheriff of real property in bankruptcy proceedings. The sheriff had.
been previously ordered to list the propetty for sale subject to approval of the court. Saunders J. said at p. 246; .

In dealing with the request for approval, the court has to be concerned primarily with protecting.the interests of the

creditors of the former bankrupt. A secondary but important consideration is that the process under which the sale

agreement is arrived at should'be consistent with commercial efficacy and integrity.

85 Iaminagreement with thai-statement as a matter of general pr_inc_ipl@: Saunders J. further stated that he adopted
the principles stated by:Mdcdonald J AA. in Cameron:, supra, quoted:by Galligan J.A. in his reasons. In.Cameron ', the
- remarks of Macdonald J -A. related to situations invol‘ying the calling of bids and fixing a:time limit for the making of such

it .. P PR S - S ) A

‘bids. In those circumstances the process is so clear as a maitter of commercial practice that an interference by the court
in such process might have a deleterious effect 6n the efficacy of receivership proceedings in other cases. But Macdonald .

J.A. recognized that even in bid or‘tender cases where the offeror for whose bid-approval is sought has complied with
all requirements, a ;court_might not approve the égrccmedt of -purch_a_sc and sale enteréd into by the receiver. He said
atpp. I1-12[C.B.R.]: :

offer accepted:is so low in relation ‘to the appraised value'as'to ‘be unrealistic; or, Where the circumstances indicate
thdt insufficient time was:allowed for the making of bids or thatinadequate notice of sale by.bid was given (where
the recejverssells property by the-bid method); or, where it-can be said that the proposed sale is fiot in:the best interest
of either’the creditors or the owner. Court approval must involve the delicate balancing of competiiig intérests and

There are, of course, many reasons whya court might notapprove an agreement of purchase and sale, viz., where the

~ notsimply a consideration of the interests of the creditors.
86 The deficiency in the present case is'so large that there Has.been no suggestion of a competing interest between
~the owner and the:creditors. R R ' : E

o :WesﬂawNext;«.cmApgj Copyright & Thomsonh Reuters Canada Limited or its licensors (excluding individual court dacuiments). All rights reserved.
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process applicable to private sales of a wide variety of businesses and undct akings-with the inltiplicity-of individual
consider:atiop's applicable and perhaps peculiar to the particular business is not so clearly established that a departure by
the court from the process adopted by the receiver ina }'?ar'ticﬁlé_r'case will résuiltin éqmiheféigl chaos to thé'déifiméj;f of .
fuiture receivership procéedings: Each case must be decided on its own meerits, and it is necessary to:consider the process

used by the receiver.in-the present proceedings and to detérmine whether it was unfair, improvident or inadequate.
88  Itisimportant to note at-the outset that Rosenberg J. made the following statement in his reasons:

On March 8, 1991 the trustec accepted the OEL offet subject to court approval. The Receiver at that timic had no
.other offer before it that was-in final:form or could possibly be accepted. The Receiver-liad at the time thé‘kiio&lgdge

that Air Canada with CCFL had not bargained ifi.g6od faith andEhadznt)ft:fulﬁlled the prf'omjsq.fo_'f its letter of M'arch' .
ming that Air Canada and CCFL's offer-was a lotig Way from being i an"
acceptable-forin and that Air Canada and CCFL's objective was to interrupt the finalizing of the OEL agreement and

to retain as long as possible the Air Toronto connector traffic flowing int6 Terminal 2 fof tlie Beriefit of Air Canada.

~had not bargained in good faith, and that the receiver had knowledge of such lack éf-gb;old;fai"tl},l Indeed, on his appeal,
counsel for the receiver stated -that he was not alleging Air Canada and CCFL had not bargainéd in good faith; Ajr

89 In my opinion there was no-evidence before him or before this court to indicate that Air Can_ad_a','wj'tll_]}CCAFL,A

Canada had frankly stated 4t the time that it had made its offer to purchase, which was eventually refused by the recgiver,
that it would: not-become involved in. ang?’auction" to purchase: the undertaking: of Ai:f_» C’anada and tlmt‘,:fa,l:th‘qiigh it
would fulfil its contractual obligations to provide connecting services to Air Tororito, if would do.no miote than it was - -
legally required to do insofaras 'facilitating the’purchase of Air Toronto by any other person. In so:doing, Air Canada *
may have been playing "hardball," as its behaviour was characterized by some of the courisel for o.p‘posilng parties, It was
‘nevertheless mﬁrcly openly asserting its legal position, as it was entitled to do.

90 Furthermore, there was no evidence before Rosenberg J. or this court that the receiver had assumed that Air
Canada and CCFL's objective in making an offer was to i_‘ni‘errupt,:the finalizing of the OEL agreement and to retain as
long as possible the Air Toronto connector traffic flowing into Terminal 2 for the beticfit of Air Canada. -Indeéd‘j there
was no ﬁevidence to support such an assumption in any event, although it is clear that 922, and through it CCFL and
Air Canada, were endeavouring to p'resen,t an offer to purchase which would be accepted and/or zippféved by the-court
in preference to the offer made by OEL. ‘

91 _To the extent that approval of the OEL agreement.by Rosenbegg J. was based on the alleged [ack of good fai_‘th.in'

bargaining a;_ld‘i;'n‘pr'opér motivation with respect to connector traffic on the péu;t'of Air Canada and CCFL, it cannot
be supported. . - . S R ’

92 I would also point out that rather than saying there was no other offer before it thiat was final in form, it would
have been more accurate to have said that there was no unconditional offer before it.

93 In considering the,nthcrigl and evidence placed before the court, Lam satisfied that the receiver was at all times.
acting:in good fajth. I have reached the conclusion, however, that the process which he used was unifair insofar as 922 is
concerned, and improvident insofar as the-two secured creditors‘are concerned.

94 Air Canada had ‘been négotiating with: Soundair Corporation for the purchase from it of Air Toronto for.a

considerable period of time prior to the-appointmeiit of a receiver by the court. It had given a lettér of intent indicating
2 prospectivé salé:price of $18-million. ‘After the appointment of the receiver, by agreement dated April 30,:1990, Air
Canada continued its negotiations for thé iﬁliijcl.l_éise:otf Ait Toronto with the receiver. Although thiis agreement contained
a.clause-which provided that the receiver "shall not.negotiate for the sale’... of Air Tqironto‘ii'ifhﬁ any person cxcept. Air
. Canada," it further f)révidéd that thé :récgi\}er- would not be m .l:):réaéh of that prc}yisioiirlnérely by receiving.unsolicited

“offers for all or. any of the assets of-Air Toronto. In addition, the agreément, which had & term commencing on-April

- _WeSﬂaWNEXto.CANADA Copyright © Thomson Reuters Canada Limited or its licensors {excluding indwidual court docuinents). All rights reserved.
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95  Asaresult of due negligence investigations carried out by Air Canada during the months of April, May and June

of 1990, Air Canada rediiced jts'offer to $8.1 million conditional upon there'being $4 million in tangible assets. The offer -

was made on June 14,1990, and was operi-for acceptance until Junie 29, 1990.

96 By amending agresment gated June 19, 1990, fhé receiver was reléased from its covenantito ;éfﬁain-from negotiating o

for the sale of the Air Toronto business and assets to any person other than Air Canada. By Virtue of this amending

' agreement, t»heijeqfefiye_'r had put itself in, théfposition of having g'ﬁrm offer in han_d,,. §\}&{ith the right to negotiate and

accept offers from other persons. Air Ca‘nada,;in~these_gifcuin‘§t2in’cés, was-in the s'lib's‘c'r'viént-posirt‘i.o.n‘-. THe receiver, in _,
the exercise of its judgment and.discretion, allowed the Air Canada offer to Japse. On July 20, 1¢ 90;:Air Canada served -

97  Apparently as a result of advice received from. the receiver to the effect that the receiver intended to ébnduqt'a'n, L

auction:for:the sale of the assetsand business of the Air Toronto division of'Soundair Corporation; the'solicitors for Air.

Canada advised the receiver by letter dated July 20, 1990, in part as follows:
Air-Canada has ius_t_fucted us to advise you that it does not intend to submit a further offe: in the-auction procfg:.ss_.A :

98  This statement, together with other statements set forth in the letter, was suf_ﬁci_cnt;tg indicate that Air C;jj@da was

not interested in purchasing Air Toronto in the process apparently contemplated by the'recciver at that'time: Tt did not = . -
forma proper foundation for the receiver to conclude that there was no realistic possibility: of selling Air Toronto [te}

Air Canada, either aloneé or in conjunction with some other person, in different circumslanqes’. In Jiine 1990, the recéiver
was of the opinion that the fair value of Air Toronto was between $10 million and $12 million.

99 In August 1990, the receiver contacted a number of interested parties. A number of offers were received which
were not deemed to be satisfactory, One such offer, received on:August 20, 1990, came as a joint offér;fro'm OEL and
Air Ontario (an Air Canada connector). It was for the sum of $3:million for the good will relating to certain Air Toronto
routes, but did not include the‘purchase of any tangible assets or leaschold interests. )

100  In December 1990, the receiver was approached by the management of Canadian Partner (operated by OEL) for
the purpose of evaluating the benefits of an amalgamated Air -'I‘oro’nto/Air Partneroperation. The negotiations continued
from Dé’c.:'ember‘of 1990-to February of 1991, culminating in the OEL agrcement dated March 8,1991.

101 On or before December 1990, CCFL advised the: receiver that it intended to make a bid for the Air Toronto
assets. The receiver, in August of 1990, for the purpose-of facilitating the sale of Ait Toronto assets, comnienced the
preparation of an operating memorandum. He prepared no less than six draft.operating memoranda with dates from

October 1990 through Maich |, 1991. None of these were distributed to any prospective bidder despite réquests having
been received therefor; with the exception-of:an carly draft provided to CCFL without the receiver's knowledge.

102 - During the period:Dé¢ember 1990 to tl)c_grid_ of J;muar_y 1991, the rcc_civer advised CCFL that the offering
memorandum was in the process of being prepared and would be ready soon for distribution, He further.advised CCFL

that it should await the receipt of the memorandum before submitting a formal offerto'purchase the Air Toroiito dssets.

103 Bylate January, CCFLhad become aware-that the rccciye; w_as-negotiati’ng with OEL for the sale of Air Toronto.
In fact, on Febrplafy'fl 1, 1991, the receiver signed a letter of Aintent with OEL wherein it had pecifically agreed not to

negotiate with any other potential bidders or solicit avny-gf‘fe‘r‘s'fr’o‘n‘l‘o;hers.- - R

104 = By letAtcr-dat_ed,Febril‘eijr')" 25,:1991, the }sbli'citbif:s-fb\rg CCFL ipade a wsrit.ten{requcst to the receiver for the offering
.memb:andufn. The réceiver did not reply fo the letter because hé felt he was precluded from so doing by the provisions

WestlawNext. CANADA Copyrght & Thomsan Rewters Ganada Limited or s licensorg (excluding indwvduaf court.documents). All rights reserved. =
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promifs_@f&i 'mcmorandum: 'to-?;ss;iist: .ﬁllexn in preparing their bids. Tt should be noted that, excluéivity_ptOyision of the letter
of intcnt éxpired on February 20, 1991. This provision wasiextended-on three occasions, viz., February 19, 22:2nd March
5, 1991. 1t is'cléar ‘that from a legal staridpoint the receiver, by refusing to extend the time, could have dealf.with:other
prospective purchasers, and specifically with 922. S o o

of the letter ‘of infent dated February 11, 199]. Other prospective purchasers were also 'u‘:n.succes_sful- in ‘o‘btzﬁﬁ‘ing the

105 It was not until March 1, 1991, that-CCFL had obtained-sufficient information.to eriable it to make a bid.through

922. It succeeded in so doing through its:own efforts through'sources other than the receiver. By that time the receiver

had alljegdy entered into:the Ig:jﬁte’; of intent with OEL.: Notwithstandi'ng.th@if_zic;_’c that the receiver knew since Decerber -

of 1990 that CCFL, wished to' make a bid for-the assets of. Air Toronto (and thereis-no, evidence to suggest that at that -

time such a bid ~\_ypﬁld be in conjunction with Air Canada or that Air Canada was'in anyway connected with CCFL), it

took no steps to provide CCFL with information necessary to enable it to make an intelligent bid, arid indeed suggested -

entering intof :th'c'glc'i:.t_tcr-of intent with'O'EI_;, it put itself in zi.pos_iﬁ_on where it could not negotiate with CCFLor provide
the information requested. ' , T

delaying ftih,e making of the:bid until an offering memorandum had bccn_prepargd and provided. EI_nit;hglmgzmt.in.le,' by ;j:‘ .

106  On:February 28, 1991, the solicitors for CCFL telephoned the receiver and. were advised
the receiver had mzde a business decision to negotiate solely with OEL and would not negotiate with:anyore élse in
‘the interim. ' C ' o

107 By letter dated Ma’rch 1, 1991, CCFL advised the receiver that it inte_nded to 'submit' zi: bi‘d.:It set: _qurth‘.thé:

essential terms of :tfhé.bid and statéd that it would be subj‘ccttb:c11_§t0111ary commercial provisions. On‘March:7, 1991

for the first time that -

.........

CCFL and Air Canada, jointly through 922, submitted an offer to putchasc:Air Toronto upor the térms set forth in the -, .-

Iender agrecﬁ_lént which set out the relative distribution of proceeds as between CCF L and the Royal Bax{k. It iscommon
ground that it was a condition over which the recejver had no control, and accordingly 'WOul_d not have been ~aEcéptablc
on that -g_rdund alone. The receiver did not, however, contact CCFL in order to negotiate or request the removal ofithe
condition, although it appears that its agreement with OEL not to negotiate with any person othier than OEL expired
on March 6, 1991. g ' '

letter dated March 1, 1991. It included a provision that the offer was condifional upon the interpretation of an inter- -

108 The fact of the matter is that by March 7, 1991, the receiver had received the offer from. OEL which was
subsequently approved by R'o's'énbefr_g J. That.offer was accepted by the receiver on Marich 8, 1991. Nofw_ithsfta_lldin gv the
fact that OEL had'been negotiating.the purchase for a period of approximately 3 months; the offer contained a provision
for thcl sglé benefit of the pﬁr¢ha§er that it was subjp'ct to the purchaser obtaining "a financing commitment within 45
days'of the date hereof in an a‘fﬁo‘t‘int_ not less than the Purchase Price frorh the Royal Bank of Candda or other financial
institution uf;)on‘ terms and conditions acceptable to them. In the event that such a financing commitment:s not:obtained
within such 45 day period, the ptl_r'éh'eisér“br OEL shall have the right to terminate thi’é'agrqemcnt_ ‘uppﬁ 'g'ivihg written
notice of termination to the vendor on the first Busincss Day following the. expiry of the said period." The purchaser
was also giver the right to waive the condition. o - o '

109 1In c;ffcct; the agreement was tantamount to.a 45-day option to purchase, excluding the right of any other person to
purchasc Air Toronto during:that period of time and zt’hercafft't_:rr if the condition was fult'l_llcd'oriwéii\‘?éd.. The agreement
was, of course, stated to be subject to court approval.

110 In:imy opinion, the :prc_)'cess and proccdufc ‘ac‘i'bpt'cd by the receiver was unfair to CCFL. Although it was awaré :

from December 1990 that CCFL ‘was interested in maKing an offer, it effectively delayed the siiaking of such offér by
continually referring to the preparation:of the offering memorandum. It did not endeavour during the period December
1990 to, Marcti 7, 1991, to negotiate with'CCFL in any.way thé possible terms of purchase and-sale agreement. In the
result, :no offer was sought from CCFL by the receiver- prior to February 11,1991, and thercaftcrlt put itself ini the

o position of 'bjgin"g: »u'p'avble' to ﬁégotiatg'Witli:anydne other than 'Q'EL.The rec.eivér'theri;lon March 8, 1991, gihéSp;to aécept

_ 'WasﬂawNextf.qmu_@chynght@ Thomson Reuters Canada Limitsd o tts ficensors {excluding individual court documents). All nghts reserved. -
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an offer whrch was condrtlonal in nature w1thout prior. consultatlon w1th CCFL (922) to see whether it was prepared
to remove the condition i in rts offer

111 I'donot doubt that the receiver felt that it was more hkely that the condltron 1_n, _the OEL offer would be fulﬁlled
than the condition in the 922 offer. It may be that the receiver, havmg negotrated for a period of 3’ months with OEL o
was fearful that it mlght lose the offer if OEL. dlscovered that it was,_negotratmg with another petsoii. Nevcrtheless it
seems to me that it was imprudent and unfalr on the part of the receiver to ignore an offer from an mterested party whrch
offered approxunately trlple the cash dewn payment without giving:a chance to the- offeror to remove the: condltlons or
other terms which madé the offer unacceptable to:it: The potential loss was. that of an aﬂreement Wthh amounted to o

little niore than an optlon in favour of" the offeror

was mterestcd in makmg an offcr The recciver drd not mdlcate a deadlme by wh'i(:h offers were to be submlttcd, and it
did not at 'my t1mc indicate the structure or nature of an offer-which might be acceptable to it.

113" In hlS reasons, Rosenberg J. stated that as of March 1, CCFL and A1r Canada had all the: in'fo'r'matxon that: they :
needed, and any allegatlons of unfairness i in the negotlatmg process by the receiver had dlsappeared He sard

They created a situation as of March 8, where the receiver was faced with two offers one of wlnch was acceptable -
in’ form and one of which could not possibly be accepted inits present ‘torm The Recerver acted appropriately-in-
accepting the OEL offer. ' S SRR

Ifhe meant by "acceptable in form" that it was acceptable to the receiver, then obviously OEL had the unfarr advantaﬂe v
of its lengthy negotiations with the receiver to ascerlain what kind -of an offer would- bé acceptible to: the recejver. If, -
on the other hand, he meant that the 922 offer was unacceptable in its form because it was conditional, it can hardly be
said that the OEL offer was more acceptable in this regard, as it contained a condition with respect to fmancmg terms
and conditions "acceptable to them ." o

114 Itshould be noted that on March 13, 1991, the representatives of 922 first met with the receiver to review its offer of
March 7, 1991, and at the requiest of the receiver, withdrew the inter-lénder. condmon from its offer On March 14, 1991,

» OEL removed the fmancmg condition from its offer. By order of Roseuberg J. dated March 26, 1991, CCFL was.given
until April 5, 1991 to submit a bid, and on Aprrl 5, 1991, 972 subnutted its offer w1th the mtcr-lender condition removed.

115 In'my opinion, the offer accepted by:the rccerver is rmprovrdent and unfair insofar as the two creditors are
concerned. It is. not 1mprov1deut in.the- sense that’ the price offered by 922 greatly exceeded that offered by OEL. In the
final analysi§ it may not be greater at all. The salient fact'is: that_ the cash down paymcnt in the 922 offer con stitutes
proximately two thirds of the contemplated sale price, whereas the cash down. p'lyment in the OEL transaction constrtutes
approximately 20 to 25 per cent of the contemplated sale price. In terms of absolute dollars, the:down payment in. the

922 offer would hkely exceed that provided for in the OEL agreement by approxrmately $3 million to $4 millien:
116 In Re Beauty Cozmsellms of Canada Ltd. supr'1 Saunders J. said at P- 243 [C.B.R.):

If a substantlally hrgher bld turns up at the approval staee the court should consider it. Such a bid may indicate, for

example that the: trustee has not properly carried out: its duty to endecavour to- obtain’ the best price foi the estate
In such a case the proper course mlght be to refuse approval and to. ask the trustec to recommence the proccss

' WestlaWNEXtoCAh(ﬁ'Dﬁ Capyright @ Thomson Reuters Canada Lamitsd or it$ ticensiors (excluding individual court decusnents). Altrights reserved. - - x
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118 Inote that in the case at bar the:922 offer in conditionial form was presented to: the receiver before it accepted

the OEL offer The recelver 1n good faith, although I-believe rmstakenly, decxded that the OEL offer was the better' .
offer At that time the recéiver: d1d not have the beneﬁt of the views of the'two secured credltors in‘that regard. At the
“time of the applrcatron for approval before Rosenberg I the stated preference of the two mterested credltors ‘was'made

qurte clear. He found -as fact that knowledgeable credrtors would not be anxious'to-rely on contingenciés i inthe- present
c1rcumstances surroundmg the alrlme mdustry Iti is: reasonable to expect that a recelver would be no. less knowledgeable o '

119 Although in othcr circumstances: 1t mlght be g approprmtc to ask the receiver: to recommence thc Process; inmy
opinion, it would not be approprlate to do so in this case. The only two mterested credltors support the acceptance of s
the.922:offer, and the court should so order. : s

120 Although 1 would be prcpared to:dispose of the casc on the grounds stated above some comment should be -
addressed to the question of mterference by the court with the process and procedure adopted by the recerver v

121 I amin agrccment with the view.expressed by McKinlay J.A: in her reasons that thc undcrtakmg bema sold in tlns

case was of a very special and unusual nature. As a result; the procedure adopted by the feceiver was somewhat unusual
At the outset, in accordance w1th the terms of the recervmg order, it dealt solely with Air Cdl‘lddd It then appears that the -
receiver contemplated a sale of the assets by way of auction, and stllll'tter contempl’tted the: preparatlon and dlstrlbutlon
of an offering memorandum inviting bids. At some point, without advice to CCFL, it abandoned that idea and rcver_ted
to exclusive negotiations with one interested party. This entire process is not one which is customary or widely accepted
as a general practice in the commercial world. It was somewhat unique, having regard to the circumistances. of this case:

In my opinion, the refusal of the court to approve the offer. acccpted by the receiver-would not reflect on-the: mtcguty of
procedures followed by court-appomted rccervcrs, and is not the type of refusal whlch will have a tendency fo undcrmme

122 Rosenberg J. stated that the Royal Bank was aware of the process used and- tacitly approved it. He said it knew
the terms of the letter of i intent in- February 1991, and made no comment. The. Royal Bank did, hovvcver, indicate to the
recejver that it was not satisfied ‘with the contemplated ‘price, nor the amount of: the down payment;thfdi_d not, however,

“tell therecelver to adopt a different processin endeavouring to sell the Air Toronto .assets. Itis not clear from the material
filed that at the tinie it became aware of the letter of intent that it kucw that CCFl'wa's interested in purchasing Air
Toronto

who then m'1kes a condrtlonal offcr the condmon of Wthh is for his solc bcneﬁt and must bc fulﬁlled to his S'\tle’lCtlon

unless waived by him,’ and which he knows is to be subject to court approval cannot: legxtlmately clarm to have been
unfalrly dealt with 1f the court refuses to approve the offer and:z 'tpproves a substantlally better one. :

1’74 In conclusron I feel that I must comment on the Statement madc by Galhgan JA.in lus reasons to the cffect that
- the: suggestlon made by counsel for 9 constrtutes evrdence of lack of prejudice resultme from the absence of an offerme

. ‘memorandum. Ttshould be pomted out that the court invited counsel to.indicate the- ma'riner' in which the problem should
be rcsolved in the event that the.court concluded that the order’ approvmg the ‘OEL offer- should be set aside. Therc was

no evidence before the court witli respect to what addmonal mformatlon may havc becn acqulred by CCF L smce March

_WESﬂaWNEXt;FANAbA_ Gopyright & Thomson Reu‘ere Canada Limited or its. ﬂcensors fexcluding individual court documents). Allnghts reserved. ..
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38,1991, and n0 mqtury wasmade in that Legard Accordlngly, I am of the view _tha;t no adverse inference should be drawn
from the proposal madé-as & result of the court's invitation. ' ' ' N

125  For the-above, reasons I would allow the appeal one set .of costs to CCFL-922, .set.aside the order of Rosenberg

J., dismiss the receiver’ s motion with one set of costs to CCFL-922 ahd order that the assets 'of'Air'Toronto be sold 1 tov :

numbgéied corporation 9 2246 ‘on:the terms set forth in its offer with applopnate adjustments to provnde for the dclay inioo

- its execution, Costs awarded shall be payable out of the estate of Soundaxr Corporatlon Thc costs mcurred by the receiver

in making | the apphcatlon and responding to the appeal shall be: paxd to h1m .out of the: dssets of the estate of- Soundalr
Corporahon ona sollcltor-chent basis. I would make no order as to costs of any of the other paltles or intervenors:

A ppeal dlsnn.ssed o

Lud of Document Cariemgl, Vot R i niind or i g rrvors (v inding faoe st Lo

WeSﬂaWNEXt-CANADA Copyngh! ) Thomson Reuters Canada Limited of it hcensers {excluding individual court do¢uments). All rights reserved. -
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2011 ABQB 726
Alberta Court of Queen s Bench

Computershare Trust Co of Canada v. Venti Investments Corp.
2011 CarswellAlta: 2304,:2011 ABQB 726 213 A C.W.S. (3d) 203, 86 C B R. (5th) 71 -

Computershare Trust Corn_pany of Canada (Plalntlff) and Venti

Investments Corporation;, Shariff, Chandran and Qualia Real
Estate Investment Fund VI lelted Partnershlp (Defendants)

B .E. Romame J

Judgment: November 25, 2011
Docket: Calgary 1101-03154

Counscl: Kevin E. Barr for MNP Litd. in its capacrty as Court-appointed Rcccrvcr '
Ryan P. Pelleticr, Richard Billingston, Q. C. for Venti Investment Corporatron
David Wood, Jared Spmdel for Computershare Trust: Company of Canada

Terry L. Czechowskyj for Proposed Purchaser

Michael B. Niven, Q.C. for Durum-Real Estate Holdings Inc.

Subject: Corporate and Commiercial; Insolvency

Headnote

Debtors and creditors --- Receivers — Conduct and liability of receiver — General conduct of receiver

Receiver brought application to approve sale of property — V Corp. brought cross- -application for order rejecting any
agreement of sale, directing that it was entitled to redeem arrears on mortgage on property in quest10n or make such
payments as were necessary to bring mortgage back into good standmg, directing hearing to set amount of arrears, and
drschargmg receiver — App_hcatlon granted,; cross-apphcatlon dlsmlsscd — Rccelvcr made more than sufﬁc1cnt effort

in good: falth and presumably at somc cxpense and which opposed V Corp s Cross- apphcatron-—- No issue wrth rcspcct to
efﬁcacy and 1ntegr1ty of process- by which offers were obtamed Certam objectron of V Corp. concermng possibility of

'tmfarrness in workmxa_r out of process. had to be viewed in context — There was nothmv in history in issue that cast doubt

on falrncss of process or role of receiver — To accept V Corp.'s proposal would be unfiir to partics who part1c1pated in
bidding proccss in good faith, and proposed purchaser who entered bona fide into agreement with receiver — It would
lead to kind of chaos referred to iri: certain case law and would be unwarranted interference with properly-ruu process
conducted by receiver — V Corp. had plenty of time in last 21 months to bring arrears up to date and avoid sale, and what

it: offcrcd now was too httlc and too late — Submxssron that there was no urgcncy about application was not accepted.

B -APPLICATION by recelver to approve sale of property, CROSS-APPLICATION by company for order rejecting any

- ‘agreement of sale d1rect1ng that it was. entltled to redeem arrears on mortgage on property in question or-make such

paymcnts as.were necessary to brmtT mortgage back 1nto good standmg, drrectmg hearing to set amount of arrears, and
dlschargmg receiver.

B.E. Romain‘e J.:i '

t“f.: .
CEl
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in question or make such: ‘payments as are necessary to bring the mortaave back 1nto good standmg, dlrectlng a hearmg
to set the amount of the arrears and dlsch'trgmg the Recelver

2 Despite efforts to characterize the applrcatlon asasalein foreclosure proceedmgs thrs was a sale within a; recervershrp

that resulted from a consent order granted on March 4, 2017'I ﬁnd that the- -consent order is correctly characterrzed

asa quuldatmg order. ThlS order first appornted MNP Ltd. asa Momtor to oversce: the sale of the property under ain. -

existing agreement ‘of sale and purchase When the proposed sale termmated in Apr11 2011 MNP became the Recerver

under the order, authorized by its terms to complete. the sale of the property and to €iitér - mto a replacement agreement

of purchase and sale. It has now ‘done so.

@ Lhe crltena to be apphcd when consxdenng the approval of a sale recommended by a receiver were ﬁrst set outj

(have been applred many tlmes by thxs Couﬂ c : B 'j: '
4  When decrdl_ng,whether a recerver wlto;has sold a property has acted properly, a court-is to consider 'and‘ dctermine:
: (a) whether the recerver has made a sufﬁcrent effort to get the best. price and has not acted 1mprov1dently,b
(b) the mterests of all parties;
(c) the efficacy aud inlegrity of the process by which offers were ob_tained; and
(d) whether there has been unfairness in the work'ing:out of the process.

5 In considering whether the Receiver has made a sufficient effort to get the best price, I note that there has been a
thorough and extensive process undertaken to sell the property, and the agreement of purchase and sale finally executed
by the Receiver represents a sale at or above fair market value. However Venti submits in essence that the Receiveracted
improvidently on the basis of information Mr., Chandran, the principle of Venti, says was obtamcd from the sale'and
leasing agent retained by the Receiver that the Receiver's report in support of the application failed to include materlal
information. Mr. Chandran submits throygh his counsel that there have been two undisclosed written offers to lease the

property in question that would affect approximately half of the vacant space in the building and that could dramatlcally
affect its apprarsed value.

6 Given the nature of the application, its urgency and the allegations made, I took the unusual step of i mvrtr_ntr counsel

for the Receiver to respond to this allegatron by having the Recciver testify and be subject to Cross- examm’ttron on
thrs lumted issue. I accept the Recervers testimony, corroborated by that ‘of the Recervers leasing agent, that he was

: mformed the. mornmg of the application. that an exrstmg tenant was expressing some unwritten, 1nforma1 interest in
“leasing approxtmately 2,000 to 4,000 additional square feet. This'is not material 1nformatlon that cither should have been

dlsclosed ini the report or that-would affect fair market value. At any rate, the Receiver's conduct is to be examined in
light of the 1nformat10n the'Receiver had at the time'it agreed to accept the offer, which was N ovember 8, 2011.Ifind that
the Receiver made-more than a sufﬁcxent effort to get the best pr ice for the proper ty and has not acted improvidently.

The sale price is not low ifi relation to the appralsed value, there was plenty. of time for bids’ and adequate notice of
the sale process

7 With respect to.the interests of the: parties, the sale is supported by the major creditor, Computershare Trust
Company of Canada. Vent1 submtts that it should not m'ttter to Computershare if a sale of the property is the result of

_ this apphcatton or if Vent1 is'ableto bring the mortgageinto. good standm bt Computershare has thade it clear that

it has lost faith i in Ventr and that it has a reasonable and valid preference for a sale rather. than merely allowmg Vent1 to

’ extmqursh the arrears. It pomts out ‘that the cash flow from the' property 1s Jnsufﬁcxent to cover the monthly mortgage

an mdetermrnate perrod

WestlawNext. CANADA Copyright @ Thomsoh Reuters Canads Limited or its Tleensars (exeluding indrv:dual court dogyments). All rights resérved. -
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9  There.isno issue with respect to the efficacy and mtegrrty of the process by Wthh offers were obtamed

10 ‘Withrespect to the p0551b111ty of unfairness in the workmg out- of the process, Venti suggests that the Receiver was
deficient in farlmg to'control or mtervene w1th respect to what'it characten?es as unfan_behavrour by Computcrsharc in
commumcatmg to Venti the amount it would cost to-bring the arrears up to ddte

11 This objection must be vxewed i context. This became a recelvershlp on Aprll 12,2011. On August 31,2011 Vent1 B

enqulred of the RCCCIVC[‘ through counsel as to amourt necessary to brmg the mortgaoe back into good standmg, and
"in t/zeor 3" discharge the, Recerver : :

12 On Septembcr 2011, the Receiver's counsel advised of afig g,urc of about $850 000, sub_|cct to adjustmcnt addmonal

interest, addrtronal legal and other expenses, 1mplcmentatron ofa rcalty tax reserve and: payment of all rcccrvcrslnp costs

14 Itwasonly on October 24,2011, having rcccived the September 29,2011 estimate (which was clearly charactcrlzed as .. -

an estimate) and advice from the Receiver on that date that the Receiver was: dealmg with interested parties and expected
a binding agreement of sale shortly, that Venti's counsel expressed the intention of . bringing the mortgage up to dafe "this
week". This email from Venti's counsel repeats the September 29, 2011 estimate, with its references to additional costs.

15 Or October 26,2011, Computershare provided its revised estimate, which incorporated the items that had previously
been referenced, including the costs of the receivership, the Silvercrest lease obligation, the costs of the lxstmg and leasing
agent, the immediate amount of tax escrow and updated payments duc.

16  Computershare advised that Venti should confirm that it would pay these amounts that week. Instead, on October
27, 2011, Venti dlsputed the amournt payable On November 3, 2011, Computershare provided its cxplanatlon of the
amounts ow1ng, and reduced the previous amount said to be 1n1mcdlately owmg by $65 ,000.

17  On November 7, 2011, the Receiver, recerved a reorganization proposal from a third party which included the

~concept of bunomg the mortgage | into good standing, and considered this proposal toacthcrwrth the two other: proposals

1t h'\d rccerved On November 8, 201 1, the Receiver executed a purchasc and sale agrecement with the proposed Purchaser.

18 It was:not until November 10, 2011 that Venti sent Computershares counsel $1 million towards the arrears, and
then only under unacceptable trust: conditions. While another:$700,000 was promised to be available during the course
of the. he'trmg, it did not. materialize.

’70 At page 19 of Sozmdan McKml'ly JA. cmp11a51zcd the importanceé. of* protectmg the mtegrrty of the procedures

: zfollowed bya court-dppomted recelver Yin the interests of both commerctal morahty and the future conﬁdence of business

: persons in therr dealmgs with recetvers" “That concern for the integrity of the process has been expressed in mdny-cases

. WestlawNeXt&.CANtm,l\_ Capyright & Thomson Reuters Canada Limitad or its licensars texcluding Individuat court documents,. All nghts reserved. - :
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in Alberta,-iﬁcludi.n'g By our Court of Appeal: -Bank- of 1‘VIdnfre'él v River Rentals Group Ltd., [2010] A.J. No. 12 (Alta.
C.A.)at para. 18. . o ' o

21 While the concern for the integrity of the process is of,tien:eg;:pﬁr‘gs,sed in terms of whether it is appropriate to consider
a:last-rhinute higher offer to purchase, it is equally important here, where the debtor is not offering:a higher amount for

the property, nor even to redeem the entire debt, but:only to bring the arrears up to date. Venti doés not even accept the . -

amount of arrears set by the mortgagee, but asks that there be a subsequent hearing to establish that amount. To accept

Venti's proposal would be unfair to the parties who participatédiin the bidding procéss in good faith, arid-thé'Proposed
Purchaser who entered bona fide into an agreement with the Receiver: It would lead to the kind-of ‘chaos referred to in

Souidair at para. 30 and woiild be an unwa:raﬁte'd'iﬁfci‘fcrence witha pi'bpérly'-nun'prngss conducted by the Receiver:
Venti had plenty of time in the last 21 months to bring the arrears up to date and avoid the sale, and whiat it offers now
is too little and too late. ' . L

22 Venti submits that there is no urgency about this application. I must disagree. As Iindicated when I refused an

adjournment, [ agree with Computershare that there is no reasoii to delay the app]icAa'tibjﬁ, and cqnsidc;zible?pféjhdicg in

terms of mounting arrears, a limited recourse loan and little or no equity.

23 Given the decision I have reached, it is not necessary that I consider whether Vcnti 1s in effect seeking -re}iéf from
forfeiture, andif so, whether it is entitled to such relief. e B

24 The Receiver's application is granted and Venti's cross-application is dismissed.

25  This decision was originally scheduled to be delivercd orally thic day after the application was heard. Af'that time,
counsel for Venti indicated that his client had challg_ed his position and was prepared to consent to the application. I

advised the parties that I would grant an order of sale and would issue subsequent written reasons.

26  If the partics are unable to agree on costs, they may make submissions on that issue.
Application granted: cross-application dismissed.

Fand of Document Copyright « Thomson Reuters Canada Lunited of its bcensor texcluding individual comt documents) Ajl rights

resetsad.
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2000 ABQB 766 :
~Alberta Courtiof Queen's Bench

Cobrico Developments Inc.v. Tuclxel Industnes Inc.
2000 CarswellAlta 1211, 2000: ABQB 766, [2000] A.J..No. 1295, [2001] AW, L D. 349, 273 A R. 297

Cobrlco Developments Inc., Plamtlff and Tucker

Lee J

Heard: October 25, 2000

Docket: 'Edmonton 0003-17053.
Proceedings: additional reasons at 2000 ABQB 817 (Alta. Q.B.)

Counsel: Richard N. Billington, for Receiver/Manager.
Barry M. King and Kevin ‘Ozutbko, for Unnamed party, Ritchie Bros. Auctioneers (Canada) Ltd.
Thomas R. Benson, for Unnamed party, All Peace Auctions Ltd.

Subject: Corporate and Commercial; Insolvency

Headnote

Personal property security --- Remedies — Sale or realization — Miscellaneous issues

Receiver was appointed with respect to property and assets of T Inc. and T Corp. — Receiver approached three auction houses to
submit proposals for public sale of assets —KLtd was unsuccessful and A Ltd. was chosen — Receiver brought application for
order permitting dlsposmon of T Inc. and T Corp s assets by way of public sale—RLtd objected to bid process and receiver's
conclusions — Appllcatlon granted — Receiver's discretion should not be lightly interfered with without strong evrdence —
R Ltd. dld not brmg forward anythmg that would vxtlate or mterfere w1th w1de powers granted to rccclver — Receiver acted

supported auction and réceiver's recommendatlon of ALtd. —A Ltd.,guaranteed that it would recover amount at least sufficient

‘to pay out PMSI indebtedness and R Ltd. did not — R Ltd. was fiot creditor of T Inc. or T Corp. and did not have standing
to object to receiver's exercise of discretion.

Receivers ---:Conduct and liability of receiver — General conduct of receiver

Receiver was appomted with respect to property and assets of T Inc.and T Corp.— Receiverapproached three auction houses to
submlt proposals for public sale of assets— R Ltd. was unsuccessful and A Ltd. was chosen —Receiver brought application for
order pernnttmo drsposmon of TInc.and T Corp s assets by way of publlc sale—-R Ltd ob_| ected to: bld process and recewcl 's

supported auctlon and recelver s recommendatlon of A Ltd ——A Ltd. guaranteed that it would recover amount at [east suﬁ'xcnent

to pay out P\/ISI mdebtedness and R Ltd. did not — R Ltd. was- not’ credltor of T Inc. or T-Corp. and did not have standmcr

to ob_|ect to receiver's exerc1se of dlscretlon

APPLICATIO\I by receiver for order permitting disposition of assets by public sale.

Lee J.:

WEStlaWNEthCAP{ADﬂ‘009yngm© Thomson Reuters Canada Lumited or iisdicensors {excluding indwvidual court ddéumenis). All rights resierved. "~
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. 2000 ABQB 766 2000 CarsweIIAlta 1211 [2000] AJ No 1295 [2001] AWL D 349

1 On September 7, 2000 Ay colleague Lefsrud, J. appomted Myers Noms & Penny Limited (heremaﬁer referred to as the

"Recerver") to-be the Receiver and’ Manager with respect to the- property anid ‘assets of the Defendants Tucker Industrles Inc.

.and Tucker Enterprrses Corp (herelnafter referred to as ("Tucker")

Personal Py ‘operty Secur iy Act (heremaﬁer referred to as the "PPSA") permrttmo the drsposmon by publlc sale of assets of the
‘Defendants, and for ‘anOrder pursuant to's, 60(] 15) of the Aet permlttmg the drsposmon ofcollaterals secured by a‘chia ge under
the Act wrthout notice to the debtor orto any person wrth an interest in the collateral

2 On Wednesday, October 25 .2000, the Recerver made an Application. before me for an Order pursuant to s. 60 of the

a2

3  Cobrico DevelOpments Inc. ("Cobrlco") was the petitioni_ng creditor in this matter

4 Ritchie Bros. Auctioneers:(Canada) Ltd. [hereinafter referred to as "Ritchie Bros. "] was one of the three auction houses- G
that had been approached by the' Recelver/Manaeer to subnut a proposal w1th respect to Tucl\er on approxrmately October 13 e

2% commission of $740 000 00, fora net of $1 .76 million dollars Wltl’l Tespect to proceeds over two mrlhon dollars 88% :

would go: to the debtor's estate, and 12% would be retamed by Ritchie Bros.

5  Ritchie Bros. and Century Sales Inc. were the unsuccessful public auction houses not chosen to drspose of thie debtor's

estate. All Peace Auctlons Ltd. [helemaﬁer referred to as "All Peace"] based in Grande Prairie was the successful auction house :

chosen: by the Recexver/\/lanager

6  Ritchie Bros. now comes before this Court and ob_gects to both the bid process used by the Recerver/\/lanaoer and: to the
conclusions it reached, and wrshes to submit a revised brd based on a fair process that it submits was.not: present in the first place.

7 Ritchie Bros. alleges that certain material information was not supplied to it (that was supplied to All Peace), and submits
that as a result of'this, the creditors of Tucker will not benefit as much as they could if the present proposed Order sour'rht by the
Receiver/Manager is granted. Ritchie Bros. also argues that the Receiver's Grande Prairie office provrdes accountm<r and audit
services over many years to All Peace constituting a real or apparent conflict of mterest on the part of the Recelver/Manager

8 The Receiver/Manager- strongly objects to Ritchie Bros.'s intervention, describing it as nothing more than "vexatrous
intermeddier", for the purposes which include determining essentially what the competing auction house bids were. The
Recelver/Manager submits that Ritchie Bros. has absolutely rio standing in this matter and should not be heard.

9  The General Manager of All Peace, Kevin Tink, disputed many of Ritchie Bros's claims with respect to the bidding process,
and descrrbed their state of preparedness for the proposed mid-November, 2000 public auction in an Affidavit filed October 27,

2000. Further, Mr ‘Tink claimed that: thchre Bros. was also mvolved in a similar last-minute intervention, or-inter-meddling,

' wlth respect toa Caloary matter that was similar to the preserit Application before me, in the matter of Serval Corporation.

10 The Recerver/Manaoer :argues that any delay in:this matter would be very prejudicial to all partres involved (wrth the:
possible exceptionof thclue Bros.) because of'the fact that the: eqmpment of Tucker essentrally is oil and gas drilling equlpment

“forwhich-there is prlmarlly amarket-before drlllmfr season commences. Therefore .the mld-November auction of this equipment

is- essentral Ttis estlmated that approxrmately ten mllllon dollars will be recelved from this auction.

The Law

11 thchle Bros. submlts Cameron v. Bank of Nova Scotia (1981), 38 C.B R-NS)1T(NS.CA) to.support its arguinent

that it has standmg before me. At paragraph 18 Hart JA mdlcates that there is no merit to the suooestron that the unsuccessful

3.:bldders have no standlng -

before Burchell I or any status whrch would enablethem to appeal from hrs decrsron, but m my opinion,; there is no merit

eopynnht @ Thomsrm Reutars Canada Limited or its Iv‘ensors (excludlng indiaual court: documents) All rights reserved
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Cobnco Developments lncv

........

in such a suggestlon Both parties were persons to be affected dlrectly by. the decision of the court and, in my opmlon
were proper partles to the proceedings.

12 Camel on, supra, was followed by the Alberta Court of Appeal in Salima Inveslmenl.s Ltd. v. Bank of . Monheal (1985),
21 DLR (4th) 473 (Alta C A) Salima mvolved an appeal of an Order approvm‘r the sale of property by a receiver; The _

an unsuccessful brdder to appeal

14 Ritchie Bros. submits that the Salina case makes it clear that the Court has Jurlsdlctlon to-exercise Jud1c1al dlscretlon and

consider other offers as well as to direct an alternative process In Salima, Kerans J.A. states the followmv at pages 466—467 - .

We thmk that the proper exercise of judicial discretion iri these c1rcumstances should be limited, in the first instance, to an
inquiry whether the receiver has.mad a sufficient effort to get the best price and not acted iiprovidently. In exaniihlno that

questlon there are many factors which the court may consider. As Macdonald J.A. said in the Cnmeron case at pp. ll—2 o

There are; of course, many reasons why a court might not approve an agreement. of purchase and sale, viz., 'where the

offer accepted is so low in‘relation to the appraised value as to be unrealistic; ‘or, whele the circumstaiices lndlcate )
that insufficient time was allowed for the making of bids or that inadequate notice of sale by bld was given (Where

the receiver sells property by the bid method); or, where it can be said that the proposed sale is not in the: best interest
of either the credltors or the owner.

15 It is submitted that this is not a total catalogue of those factors which might lead a court to refuse to approve a sale. In
Salima, supra, the Court concluded the following at page 477:-

We do not have the benefit of the recorded reasons by the learned chambers judge. We assume that he came to the conclusion
that the efforts of the receiver - while always in good faith - had not been adequate. In our view, there was evidence before
him to support that ﬁndm and we cannot say that this conclrrslorr is so unreasonable as to warrant interference. Nor can
we criticize his decrsron to conduct a summary court-supervised sale in the urgent ci‘rcumstances which then arose.

16  The factors in the case at bar that Ritchie Bros. object to as against the Receiver/Manager include:-

(a) The lonostandmg accountant/client relationship between the Receiver/Manager and All Peace raises an appearance or
potential of conflict on the part of the Receiver;

(b) All Peace had an advantage in terms of access to mformatron, the assets and to the Receiver/Manager;
(c) The Recelver/Manaoer may have made the decrsron to engage All Peace prlorto receipt of the proposal of Ritchie Bros.;

(d) The asset and equrpment list used by the Recenver/\danager to request proposals appears to have varied from case to
-case. and has Tiot yet been fi nalized; and’

(e) Thei instructions by the Recelver/Manager to All Peace and Ritchie Bros. with respect to preparatron of proposals appear

to have been mconsrstent and weére capable of multiple mterpretatlons whlch effected the mtegrrty of the proposals and
the process.

WESflaWNEXthQADB Copynght ® Thomson Reuters Canada Limited or its licensors {excluding individual court documents) All nghts reserved.
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(Ont. S. cJ: [Commercral LlSt]), a decision of Farley, 1. of the Commercral List of the Ontario Superior Court of Justnce whxch
deals with a fact srtuatlon that is somewhat: srmllar to the case: at bar o

158 ~:In Skyephar ‘ma, supra PWC as Court appointed receiver of Hyal made a motion on October 115, 1999 for an Orderr
approving arid authonzmg the Receivers acceptance of an Agréenieit of Purchase and Sale w1th Skye deswnated as Plan C.
Ground J. expressed ‘some doubt in Oral Reasons as to the activity of the Receiver.

f9 Certam conﬂdentlal mformation was not available to Ground, J., as it is not available to me in the case at bar.

20 In Sltyephal ‘ma, Farley, J. concluded that as a result of that confidential information and the complextty of what was

available for sale by the recelver, there were various other-potentially important: consnderations surroundmg the asset sale: and/ :

or sale of shares

2_1 Eventually the*conﬁdential lists were distributed and oneof the arguments for re-ope'nin't7 the bid auction process would be

22 Farley, J.'concluded as follows:-

3 Through 1ts activities as authorized by the court, the Recelver has smmf cantly mcreased the lmtlal lndlcations from R
conﬁdence in the receiver' ) expert busmess judgement particularly wi here the assets (as here) are "unusual" and
thej Pprocess used to sell these:is complex. In order to support the role of any receiver and to avoid commercial chaos
in recelvershlp sales, it is extremely desirable that perspective participants in the sale process l\now that a court
will not likely interfere with a receiver's dealings to sell to the selected participant and that the selected parthlpant
have the confidence that it will not be back doored in some way. See Soundair at pp. 5, 9-10, 12 and Crown Trust Co.

v Rosenbe;g et al (1986), 60 O R. (2d) 87 (H C.J1). The court should assuine that the receiver has acted prop_erly

as per Sozmdau atp. 6:
@) whether the receiver made a sufficient effort to obtain the best price and did not act improvidently;
(b) the interests of all parties;
(c):the efficacy and integrjity of the process by which the receiver obtained offers; and
(d) whether the working out of the process was unfair.

4 As to the prov1dence of the sale, a receiver's conduct is to be reviewed in light of the (objectlve) mformatlon a
possnble price but to.do everythmg reasonable possrble in the circumstances wnth a view'to obtammv the best prlce.
see Grepvest Leasma Inc. v ]VIerImr, [1994] O J.No: 2465 (Gen. Div) at: para. 45. Other- offers are 1rrelevant unless
they demonstrate that the prlce in; the proposed sale: was: so unreasonable low that it shows the recelver as actmg

'far) may accept an unconditional offer rather than risk delay or Jeopardize closmv due to conditlons whlch are beyond the
receiver's control. Furthermore, the receiver is. obViously reasonable in preferrmg any lmconditional offer toa conditional
.offer See Crown Trust atp. 107 where Anderson J. stated

'WESﬂaWNEXtr.CAN_Abﬁ Copyngnt & Thamsan Reuters Canada Limited of its icensors {exciuding mdividual court documents). All rights reservad. =
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Cobrlco Developments lnc.

The proposition-that conditional offers would be.considered equally with.unconditional offers iss0 palpably rldrculous

commerclally that it'is difficult to credit that aiy senstble busmessman ‘would say it, or if sald that any sensxble o
busmessman would accept 1t :

See also Soundair at p: 8. Obvrously if there are condmons in offers, they must be analysed by the receiver to determme_
whether they are. wrthm the receiver's control or if they appear to ‘be in the c1rcumstances as minor or very hkely to be

the reward at the same trme as mlmmrzmg the rrsk Size and certamty does matter

6 Although the mterests of the debtor and purchaser are also relevant, ona sale of assets, the recelver s prlmary

31-41 (per Weller, J A) and pp 40~53 (Laskm, JA).

7 Provrded 4 receiver has acted redasonably, prudently and not arbitrarily, a court should not sit as in an appeal from
a recelver s decrsron, revnewed in dctall every element of the. procedure by whlch the recewer made ‘the: declsmn

at p 14 and men Trust at p. 109.

8 Unsuccessful bidders have no standing to challenge a receiver's motion to approve the sale to another candidate.
They have no legal or proprietary right as technically they are not affected by the -order. They have no interest in
the fundamental question of whether the court's: -approval is in the best:interest of the parties directly involved. Sce
Crown Trust at pp. 114-119 and British Columbia Development Corporition v. Spun Cast Industries Ltd, (1977), 26
C.B.R. (N S ) 28 (B C S C.)atp. 30-31 The corollary ofthls lS that no welght should be given to the support offered

23 Slgzepharma was taken to-the Ontario Court of Appedl and their Reéasons are reported at (2000), 47 O.R. (3d) 234 (Ont.
C.A.). The Ontario. Court of Appeal's Reasons, issued on February 18, 2000 dealt with the appeal by BP plc with respect to
the Approved Sale Order made by Farley, 1., wluch appeal thé Receiver moved to have quashed on the ground that the Court
did not.have jurisdiction. The Receiver submitted that a- potentlal purchaser does not have any legal or any proprietary right

that is affected by the Court's approval of a sale and accordmgly the potential purchaser does not have standing to - challenge
the Order approvm0 the sale.

24 The Ontario Court.of Appeal held:-

...the questron raised by the receiver's: motion to quash was whether BP plc had a right that was finally disposed of by
the! sale approval order . :

25 The Ontario Coutt of Appeal held that there was no such right for two reasons:-

Fi lrst a prospectlve purchaser has no legal or proprretary rwht in the property bem(I sold. There i is no right in a party who
submlts an oﬂ'er to have the offer even, lf the lughest accepted by exther the recerver or the court Second the fundamental

26 Contmumc on, the Ontarlo Court of Appeal then stated as follows

WestlawNext; CANADA Copynght © Thomson Reuters banada Limuted or its licensors {excluding ndividual court dozuments). All righta reserved
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: Conclusion

Hal and not in thelr rolé as unsuccessful bldders for. the assets bemo sold In his: endorsement :made on October ’74 he sald

Unsuccessful bidders have no standing to cllal[enge a receiver's motion 10 approve the sale to ano'the'r candidate'
They have no:legal or proprietary right as techmcally they are not affected by the order. They have no. interest: in the
fundamental questlon of whether the court's approval is in the best interests of the parties duectly mvolved

The motions Jndge continued by sayln'g that he would "take mto account the objections of Bioglan and 'Canoene‘a’s they
onolan only became a credltor after the receiver was appomted and then onIy by acqumno a small debt of Hal in the
amount of $40,000.

[11] The motions judge approved the agreement for the sale of the assets to Skyepharma. In his endorsement, he noted that
the assets involved were "unusual” and that the process to sell these assets was complex. He attached significant weight
to the recommendation of the receiver who, he pomted out, had the e\pemse to deal w1th matters of:this nature. The
motions judge. noted that the receiver's primary concern was'to protect the interests of'thé creditors of Hal He: recogmzed
the advantaaes of avondmc l‘lSkS that may result from the delay or uncertamty inkerent in offers contammg condltlonal

consnderatlon is whether that approval is in:the best mterests of the partles to the action as bemg the approval
of sales Wthh .will.be most beneficnal to them. In that fundamental questlon Larco has o interest at all. Its'
only mterest is in seeking to have ltS offer accepted thh whatever advantages wnll accruetoitasa result. That
intérest is purely incidental and collateral to the central issue in the subst‘mtlve motlon and inmy view, would
not justify an exerclse of the dlscretlon glven by the rule.

‘Jor, in my v1ew, can Larco resort: successfully to cl (b) of rule 13. 01(1)—wh1ch raises the questlon w hether it

WestlawNem CANADR (,,op yrght ©@ Thomeon Reuters Canada Limited or s/ llcensc:rs (exctudmg 'ndwsdual rourt documents) All rights reserved.
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27 The Skyepharma case was. cited w1th approval in Sonoma Re, decided by Lovecchio, J. on October 6, 2000 in Calgary‘
(Actioii No. 0001 -06953). :

28 . Further the Alberta Court of Appeal has favoured preservm(7 the . mteorlty of the process and allowmg the Recelver 10 f

CA. ) appr0v111 (1999), 245 A R 1:8 (Alta Q ‘B. ). Papemy I wrote at! paraoraph 5 8:-

This court appomted the Recejver based on its experlence and expertlse It'is ‘the Recelvers fiinction to do the busmess
analysns necessary to develop a disposition stratégy, to analyse the proposed offers and to make:a recommendatxon to tlie.: -
Court. As Anderson J stated in: Crown Trustco 1) Rosenberg (Supra) the Court ought not "enter mto the marketplace"

“that the fi nal negotlatlon of every sale would take place on the motlon for approval

29 Paperny J.'s decision was e‘(pressly upheld by the Court of Appeal. At paraoraph 32 the Alberta Court of Appeal consrdered
the Salima decision, but reiterated the provisions of the Soundan [Royal Bank~. Soundair Corp. (1991),7C. B.R.(3d)1 (Ont.
C.A. )] decnsron whrch were quoted by Farley, J., in the Skyepharma case, supra at page 4. At paraoraph 3 they deferred to - :

30  The Salima case specifically did not deal with the standing issue of Salima Investments, as an unsuccessful bldder, to
appeal.

31 The Cameron decision referred to in Salima dealt with a Nova Scotia rule which permits intervenor status [paragraph
12 of Cameron] which does not exist here.

32 Based on the Reasons as discussed in the two Skvepharma [Skyepharma, Skyepharma} decisions and Royal Baik v.
Fracmaster Ltd., [ conclude that:- :

(a) wide latitude is afforded to the Receiver;
(b) disappointed bidders generally haye no standing; and-
(c) the Court does not wish to sanction a process that will result in chaos and confusion at the approval motion.

33 The Receiver/Manager set out a-bid process in this matter, arid its. discretion should not be lightly interfered with without

strong evidence. Here the allegations by Ritchie Bros. aredisputed, and some of the allegations do not appear to be that serjolis
in_ any event.

34 If there was strong evidence of serious problems in the bid process the Court would exercise its mherent jurisdiction
and drscretlon 1 would be been prepared to allow thchle Bros. to put fonvard another proposal for the-potential benefit of
the creditos. The Court‘s supervtsory JUl'lSCllClilOn requlres this in the approprlate clear-cut case otherwise it would just be a

. rubber stamp: for the Recelver/\/Ianaoer

35 The Court also must ensure’ generally that the Recelver/Manager acts in accordance with its enabllng Order, and carries

66( L) All rrohts duties or obhoatlons arising under a securlty agreement, under thls Actor under any other applicable
]aw shall be exerctsed or drscharged in good falth andina commercrally reasonable manner

[Emp11a51s added]

s Canada Limited or fts'licensors (excluding mdiwdual court ducuments). All Aghts reserved. . -
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36 In the result however, I conclude that Ritchie Bros. has not brought forward anything that would vrtrate or interfere’ with
the wide powers that were granted by this Court to the’ Recelver/\/Ianaoer oii September 7, 2000 which mclude -

At paragraph 1
The Recelver is grven authority to "manage and operate the businesses and undertakmgs"
At paragraph 2

It is hereby acknowledoed and declared that the Recelver is an. ofﬁcer of this Honourable Court and is assrstlng in the

for. the beneﬁt of all credrtors and clalmants mcludmt7 the Plalntlff asa secured credltor

At paragraph,7

The Recerver shall be at llberty to employ such assrstants ag,ents employees audltors advrsers and counsel mcludmg legal

At paragraph 8

The Recerver be and is: heréby granted leave to take such steps as in its judgement are necessary or desrrable for the
preservation, protectron and reallzatlon of the business...

At paragraph 9

The Receiver is authorized to sell, on credit or otherwise, the undertaking, assets and property of each of the Defendants ..
or any part or parts thereof out of the ordinary course of business, at public auction, by: publlc tender or by private sale on

such terms and conditions as it deems appropriate, provided any such sales over $100,000.00 shall be subject to apptoval
of this Court.

37 While Ritchie Bros. submits that the Receiver/Manager made some errors in its process and procédures, I conclude that
it has acted "in good faith and in a commercially reasonable manner."

38 In the initial Order appointing the Receiver/Manager, Lefsrud J. gave Meyers Norris & Penny Limited wide latitude
to dispose of the aSSets of the Defendants' on behalf of the creditors of the Defendants That latitude provrdes the. Recerver/

auctlon The Recerver/\/l'anaoer may choose to sell none by auction,’ and proceed wrth other methods of realrzatron

39  Inthis case, Cobrlco holds General Securrty Aareemcnts over the Defendants, who are both insolvent. The Defendants

will be unable to fully pay the indebtedness owed to tlie. Plamtrff Itis therefore clear that there will be no recovery for unsecured
creditors.

40 Certaln secured partres hold purchase mongy security interests ("P\/ISI") wluch afford them w1th prrortty security over

latter case, 1t is the desrre of the. Recerver/\/Ianaver to recogmze that the decision to be made as to how best to reallze on that
partrcular chattel should be left to the PMSI holder and the Recelver/’\/Ianaoer has no—wrsh to encaae in the sale of that chattel
unless speclﬂcally mstructed to do so by the holder of the P\/ISI '

41 " The Recerver/\/Ianager knows that certam of the chattels have suﬂ' cient equrtv to fully pay out the secured party -who
holds- a PMS[ wrth respect to éach such chattel The: Recetver/Manager however |s not quallf ed. to -assess the value of the

- WestlawNext: CANADA ”c'qpyngh: © Thomeon Reutars Canada Limited or its icensers (excluding idividual court documents). All rights resemed, .
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“to three auctlon houses and asked them to appralse each 1tem S50 that a determmatlon could then be madev of the value of that

42 Three auction-houses were requested to submlt proposals and valuatlons All Peace Au_ctr_ons and Century Sales Inc CllCl
S0. thchle Bros. did not- submlt valuatrons on each mdrvrdual piece.

43 With respect to the alleged conﬂlct of interest, the comrmercial reality of recervershlps is that trustees in bankruptcy, who
will act as recelvers, recelver/manavers momtors trustees oras prxvately appomted recelvers ‘are often affi llated witht ch‘artered

45 Inthe case at bar, those persons are the secured. partles, being the PMSI holders and the Plaintiff. Indeed it is the Plalntlﬂ' -
whose interest is most 1mmedrately aﬂ’ected by the reallzatlon process. Any act wluch increases the value of the asséts (at least
those assets whose value is sufﬁcrent to satisfy the PMSI indebtedness) will be to the benefit of the Plaintiff: Any act: ‘which
decreasés the value of the. assets w1ll be at the Plarntlff's cost.

46 In this- case the Plamtlff and the PMSI holders have been glven notrce of the llst of assets wlnch the Recerver/\/Ianager
chattels at the November 15 ”000 All Peace auctron because of its strategic advantaaes of size and tlmmg They support it
because All Peace complied with the request to provide an appraisal of each asset, and has. uuaranteed that it-will pay-to the
Receiver/Manager an amount sufficient to pay off the PMSI indebtedness on each asset which eliminates risk and’ uncertainty.
They suppott the decision to not select Century Sales Inc. which complied with the Recelver/Manaoers stated requrrements
and they support the decision to not-select Ritchie Bros. which did not comply with the Recelver/Manager § stated requirements.

47  Ritchie Bros. now complams that it has not received the same "Final List" of assets from the Receiver/Manager as did
the other auction houses. The "Fmal List" of assets never existed in the: fonn contemplated by Ritchie Bros The Receiver/
Manauer gave the three auction houses the same inventory list of assets. which was compiled by the R‘ece’iver/Manager, which
exceeds 100 pages, and asked them to provide an appraisal for each of the assets, and: a-bid amount for the assets which each
auction house i their own discretion and judgement considered to have an-equity’ sufﬁcrent to pay off the- PMSI mdebtedness
The samie statement of pay out amounts (the "Master List") was given to each auction house, and that has ot changed. It listed
the items secured by PMSL. It was up to the auction houses to each.assess how successful they. could be at recovermg equity
on each item. Any items which i mcrease the'total bid submitted by All Peace over the total bid submitted by Ritchie Bros. are
not snamﬁcant because they i 1ncrease the total bid. Rather, they are sromﬁcant because All Peacehas guaranteed the Recgiver

that it-will recover at least an amount sufficient to pay out the PMSI mdebtedness secured by that chattel; whereas Ritchie Bros.
have been. unable or-unwilling to do so.

48 The auction houses were:each given access to the equipment to inspect the same. The Recerver/Managers decision to

_ -proceed in this- fashron is commercrally reasonable and prudent (unlrke the sale in Saltma) and is supported by the credrtors

49  Further thchre Bros have given no notrce to the secured creditofs, most partrcularly the Plamtrﬂ’ and are not supported by
any of the secured credrtors They engage in a move to effectlvely en_|om the sale 4t the APA auction by the Recerver/Manaaer

50 The motron by the RecelverManaoer is to permit it to- dlspose of the: :assets listed in the proposed Order! by pubhc auctxon
Even by grantmg thclne Bros.status and standmg, there is. no serious reason to-uipset the Recerver/Manaver s discretion, which
is supported by the varlous secured credltors whose interests are_ of greater 1mportance '

o

WestlawNexts cANADA Copynght © Thomsan Reuters Canada Limited or its hicensods (excluding individual court-documents). All rights reservad. -
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52 The Recelver/Manaoer may therefore exercise its authorlty in any way it consxders to be commercially reasonable, subject

orily to the requlrement 1mposed ‘by-paragraph 9 to obtain Court approval for: sales over $100 000 00.:

53 Ritchie Brothers are not credltors of either Tucker Industrles Inc. or Tucker Enterpnses Corp.. Whlle the Recelver/
Manager. has extended contractually the time in which Ritchie Brothers was entitled to. make its bid for auctlon rights, thchle Do
Brothers has no standing to ob_|ect to the exercise of dxscretlon by the Recelver/\llanauer Ritchie Bros. has also not establlshed o
conclusively that anyone other than themselves would benefit from the Court's mterventxon in thls case.

54 The Recelver/\/Ianacer is authorized to dispose of thie assets by public auction’ conducted by All Peace Notlce of Intention -

to dlspose of: the assets as requnred by the PPSA is dlspensed with upon the debtor since there will be fio’ remammo assets left
for its benefit in any event.

Application granted. -

- ——m e e e - e Ll e .-

t nd of Dacunieat o sight TR e Honens Cliadd § 0nied 105 L eitien SN B Bt couit ducumieits i AL n2nts reservid

Westtawhext. CANADA - Copynght © Thomson Reuters Canaaa Limitad or its llcensors {excluding indmidual eourt documents). All rights reserved .
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2014 'ABQB 350
Alberta Court of Queen S Bench

Alberta Treasury Branches V. Elaborate Homes Lid.

2014 CarswellA_lta:921, 2014 ABQB 350, [2014] A.W.L.D_. 332_2,;[2_014]
AW. ~L D. 3353, 14 C.B.R: (6th) 199, 243 A.C. W. S. ~(3d) 80, 590 AR 156

In the Matter of the Insolvency of Elaborate
Homes Ltd and Elaborate Developments Inc.

K.G. Nlelsen J.

Heard: May 14, 2014

Judgment: June 11, 2014 *
Docket: Edmonton 1103-02937

Counsel: Ro,b_ertl\_/lT Curtis, Q.C. for Alco Industrial Inc.
Michael J. McCabe, Q.C. for PriceWaterhouseCoopers Inc.

Subject: Civil Practice and Procedure; Corporate and Commercial; Insolvency

Headnote

Bankruptcy and insolvency --- Effect of bankruptcy on other proceedings — Proceedings against bankrupt — Before
discharge of trustce — Granting of leave

Company E went into receivership, with P being appointed as: receiver — Corporation A held sccond mortgage on
condominium property owned by E, before bankruptcy — Secured creditor held first mortgage on this property — P
accepted. b1d from numbered company, to purchase assets of E — P submitted this bid for court approval, as they were
_required to do —Approval was given by court — However, A claimed they werc not: properly notified of this proceeding
— A claimed ‘that had they known, they would have raised i issuc: that property was being' 'sold for less than market value,

against their mlerests — A brought motion for leave to file action against, P — Motion dlsmlssed — Threshold was
low to allow for leave — However, A did not demonstrate that serv1ce was: 1mproper — Service by e-mail was proper
. and should have come to attention of A and its principal -— It was ‘principal's actions that caused A to be uflaware of
: procccdmg, not‘any misconduct on part:of P — P followed ncccssary steps in sale of asscts — P made best cfforts to

obtam best “price, and did not act 1mprov1dent1y — A dxd not have ev1dence to show that P acted aeamst its mterests in

' Company, E w'eht.lnto receivership, wrth P bemrz appomted as recerver — Corporatlon A held second mortgage on
condommmm property owned. by E before bankruptcy — Secured cred1tor held ﬁrst mortgage .on thlS property —P
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MOTION by corporatlon for leave to file action aoamst receiver, in bankruptcy matter.

K.G Nwlsen J
I: :lntrod'u'ction

1 PnceWaterhouseCoopcrs Inc:: (PWC) was appointed as receiver of all current and- future assets and property of

Elaborate Homes Ltd. and Elaborate Developments Inc. (collectwely referred to as Elaborate)

2 Alco Industrial Inc (Alco) seeks leave to commence proceedmgs agamst PWC in relatron to matters arrsmg in’
_the recelvershtp 3 : S

11 Ba’ckground

3 Alco hcld a'second mortgage (the Mortgage) in the amount of §1,075,000 on, inter alia, proper ty (the Condo) owncd
by Elaborate Homes Ltd., legally described as:

Condomlmum Plan 0520263 Unit 4 and 905 undivided 1/10,000 shares in the common property Exceptma thereout
allmmesandmmerals : : . Do

’ 3 PWC was-appointed as the receiver of Elaborate Homes. Ltd pursuant to a Consent Reccrvershxp Ordcr dated
February 22,2011 (the Recelvershlp Order). Pursuarnt to a separate Recerverslnp Order, also dated F ebruary 22, 2011 Lo
PWC was named as receiver of Elaborate Developments Inc., a company related to Elaborate Homes Ltd, o

6  On March 3, 2011, PWC sent notice to Alco, pursuant to ss. 245 and 246 of the Bankruptcy and Insolvency Act,
RSC, 1985, ¢ B-3 (BIA4) of the receivership of Elaborate. This was sent by regular mail to the address indicated on:the
registration of the Mortgage on the Certificate of Tiile to the Condo. In the Brref filed in this apphcatton on behalf of
Alco, it is acknowledged that Alco was served with a copy of lhe Recelverslnp Order

7  Onor about April 5, 2011, an assistant with legal counsel for PWC (not the counsel for PWC on this applrcatron)
obtained cértain contact information with respect to Alco, While the assistant could not recall with whorn she spoke at
Alco or the exact coriversation, she deposed that she behevedshefollowed her typical practice when speaking to.creditors

which was as follows:

(a) she jdentified herself to the creditor and advrsed that she was calling from: counsel for the receiver with
respect torthe recervcrshrp of lhe debtor company;

(b) she advised the creditor that the receiver requrred certain information from the creditor with respect to the
recelvershlp, and

. (©) she requested contact information for the individual within the crcdrtors org'unzatlon who would be best
siiited to recelve correspondence with respect to the recervershrp

8  In thediscussions that ensucd w1th the individual at Alco followmg this typrcal practice, she was advised that the
owner of Alco was Bob: Taubner and she was grven hrs emall address Tlns mformatlon is conﬁrmed ina h'tndwrltten-
note made by the a551stant Atall materral times, Mr. Taubner was the Presrdent of Alco

a result of the marketmg efforts ‘a number of offers were rccerved for mdtvrdml assets of Elaboratc PWC also rccervedj G
a number of’ "en bloc offers" to purchase all of Elaborate s assets One of those en: bloc offers was received from 1601812
Alberta Ltd (the 160, Offer) - - L .

. WESﬂBWNEXtd CANADA Copynght © Thomson Rewters Canada Lmited or s Ilcensors (excludmg tndividuat court documents) All rights reserved. <
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.on the Condo Based on its analysrs of the 160 Offer, PWC concluded that acceptmg the 160’ Ol'fer would allow for, :

recovery of all of the indebtedness of Elaborate to Alberta Treasury Branclies, but would not allow for the full recovery T

of the mdebtedness of Elaborate to. anothe1 secured credltor Servus Credit Unlon Followrng dxscussnons wrth PWC

w1t11 respect to the offers recelved

13 The 160 Offcr required Court. approval by June 3, 2011, By an cmail datcd May 26, 2011, counscl for PWC
forwarded to Elaborates credrtors in¢luding Alco copxes of the follow1my '

(a) the Application for an Order Approvirig Sale.and Vesting Order returnable June 3, 2011 (the Applicationl; -
(b) the Second Report; |
(c)acopyofa letter directed to the Court; and
(d) a copy of the Conﬁdentiality Letter.

14 On June 3, 2011 Belzil'J heard: the application for approval of the sale of Elaborate s assets and property pursuant

PWC (the Sale Order) Bel71] J. also granted a-Sealing’ Order whrch sealed the Brd Summary until such tnne as the sale
transactron had closed and a letter had been filed with the Clerk of the Court confirming that faet (the Sealing Order)

15  OnJunc 3 7011 counsel for PWC served the Sale Order and the Sealing Order by email on the lrsted creditors,
mcludmg Alco. o - .

16 Mr Taubner the Pre51dent of Alco hias deposed that whlle he rece1ved the ema11 of May 26, 2011 enclosmg the

to: counsel for PWC or any other emall address at the nnterlal time. He deposed that he was: unfamlhar with computers
and he d1d not ant1crpate that he mrght receive comitiunications from PWC in such a fashron

17 On Cross- cxammatlon on hlS Afﬁdawt Mr. Taubner testified that he would occasionally request email
commumcatxons some of his employces would commumcatc with h1m by: emall he would read: such emails, and. the

_ group accountant for Alco had access to lns emarls There 15 no evrdence that any of the emarls forwarded to Alco with

18 Thc sale of El'tborates assets and property procecded pursuant to. the 160 Offer, and Alco ultimately I'CCCIVCd

“the sum of $90 553 09 net of costs in relatlon ‘to the securlty whrch it held on the: Condo Thls recovery was msufﬁcnent
‘topay outtheMortgage R EEETT
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_on a forced hqurdatron was $505 750 The value assraned to the Condo pursuant to the 160 Offer ‘was $432 000 Thrs
was the hlghest value ass1gned to-the Condo in: .any of, the en bloc offers An offer had been recerved on the Condo only :
This offer was 111 the amount. of $579 444, ‘ : :

20  The value assrgned to the Condo in the 160 Offer represented 85% of the forced quurdatron valuatron Only two

other assets had higher returns compared to therr valuatlons The lowest allocatlon to an asset m the offers received: was. - -

24% of that asset's valuation. :

21 Andrew Burnett V1ce Presrdent of PWC was mvolved i this recerverslup He' ﬁled an Afﬁdavrt in response to

Page 30;,hnes 137 to 22

Q Was there ever any conversation with the offeror about modrfymg its offer in respect of the office condo [the ' -

Condo] because of the position of Alco’7

A No, there was never discussion with them about changing their position on any of: the other prcCcs of property
other than the Althen One [unrelated to the Condo].

Page 33', lines 25 to 27 and Page 34, lines 1 to 11:
Q One of the bids that PWC did receive for the office condo alone was over $500,000, correct?
A Correct.

Q When that bid came in, do I take it that the sole consideration was that it was a standalone bid whereas you
wanted to have en bloc bids? '

‘A No.
Q What consideration was given to-possibly accepting that bid?

A We went back to all-the purclrasers that had more than one item on there and asfced the_rn whether we could
‘carve out pieces, saying-okay, you're the liighest on this, but you're lower on this, can we just take that?

Page 36, lines 15 to 20:

‘Q What did Studio Homes [formerly 1601812 Alberta Ltd.] specifically advise with respect to their position on
the:o'fﬁee,condo at the time not'in January of 2014, but at the time? '

L AAt the time, and Twon't say it's Just on the office condo, we asked whether they would pull any of their other
' ""—:parcels out and they advised no.

..... Pursuant to sections: 243(1) of thc Bankruptcv and Ir zsolvency fAct RSC 1985, c. B-03 i(the’ "BIA"), 13(2) of
the Judtcatme Act RSA 2000, c. .T-2 99(4) of the Busmess Co;pm ations Act, RSA 2000, ¢. B-9 and 65(7) of the

Per.somz[ Py ope; ty Security Act RSA 2000 c.P-7, PrrceWaterhouseCoopers Incl ishereby. appomted Recerver (the

T WEStlaWNEXt* CANADA Copynght (] Thomson Reuters Canada Limited or its- Ilcensors (excludmg individual court dowments} All rights re-‘erved
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aud w1thout in any way hmrtmg the generahty of. the foregomg, the Recelver is hereby expressly empowered and, L
authorrzed to do any of the followmg whcrc the Recelvcr consnders it necessary or desnrable S g

(k) to market any orall of the Property, mcludlng advertlsm«7 and solrcltmg offers in respect of the Property o
or any part or parts thereof and negotlatmg such terms and: condmons of sale as the Recerver in its dlSCI‘Cthll R
may deem appropriate. ’

B. Sale Order

23

The fbllowing provisions of the Sale Order are relevant to this application:

1. Service of the notice of this application and supporting materials is hereby declared to be good and sufficient,
and no other person is requlred to have been served with notice of this-application, and time for service is dbl 1dged; '
to that actually given.

2. The- Recelver s acceptance of the Purchaser's offer to purchase the Lands and Personal Property datcd May 6th,
2011 as clanﬁed and extended by the letter from the Receiver dated May 13, 2011, the exmail from the Purchaser s
legal counsel to the Recelver s: legal counsel dated May 19 2011 the letter from legal counsel for. the Recexver to

by facsrmlle or. electromc mall and such scrvrce shall constrtute good and sufﬁcmnt serv1ce Servrce on any person

~other than as spccrﬁed in thc Servrce Lrst is hereby drspcnsed with. -

C Sealma _0; det -

24 The followmg prov1sron of the Scahng Order is relcvmt to tlus applrcatlon

.. the Clerk of the Court is hereby drrected to seal the B1d Summ'try (the "Conﬁdentral Documents") on: the Court

_ﬁle unt11 the sale of thc Lands and Pcrsonal Propcrty to 1601812 Albcrta Ltd has been closcd m accordancc wrth- '_
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IV Posmons of the Partles

- asa whole Therefore 1t was ncrther grossly negllgent nor d1d it: wrlfully mlsconduct 1tse1f

V. Issue

27 The sole issue before the Court is whcthcr Alco should be g ;:rantcd leave to file the Statcmcnt of Clalm agamst P\VC

VL Applrcable Rules
A Allm ta Rule.s of C'om t, Alta Reg 124J2010

28 The following Rules of the Alberla Rules of Court are relevant to this a,p,p'lication:. -

9, 15(1) On’ applrcatron thc Court may set aside, vary or discharge a Judgmem or an order whclher fm’tl or

mterlocutory, that was made
(a) without notice to one or more affected persons, or

(b) following a trial or hearing at which an affected person did not appear because of an accident or mistake
or because of insufficient notice of the trial or hearing,

(2) Unless the Court otherwise orders, the application must be made within 20 days after the earlicr of
(a) the service of the judgment or order on the applicant, and
(b) the date the judgment or order first came to the applicant's attention.

)

11.21(1) A documient, other than a commencement document .may be served by electronic method on a person who
has spec1ﬂcally provrded an address to whlch mformatlon or data in respcct of ani- actlon may be transmitted, if the

for subsequent reference and

" (b) the sendmg electromc avent obtains or receives a confrrmatlon that the transrmsswn to the address of the

successfully completed transmlssmn

3)In thls rule "electromc" and "electromc agent" have the same meamnas as thcy h'tve in thc Elec tronic Tr an.sactzon.s

..... . . B -
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29 The‘ followint7 BIA Rules are' relevant to ?this ap'plidation'

.................

transmlsswn

VII. Law

A. Thr (!.S,ll)[ll Test ﬁn Leave

30 The Supreme Court of Canada in GMAC Commercial Credit Corp. ~ Canada v. TCT Logistics Inc 2006 sCC .
35, [2006] 2S.CR. 123 (S C. (63 confirmed that tlie llueshold is low on an appllcdtlon for leave fo commence an action : © =

-againsta rcccwer or trustee:

55 F or dlmost 130 years courts d[ld commentdlors have been umversally of the view thdt the lhreshold for grantme E 2

or trustec agdmst only frlvolous or vcxatlous actions, or. actlons which h'we no. b'lSlS m fact

57 In the leading case of Mancini, the Court of Appeal summarized the accepted principles as being the follo'wing:

1. Leave to sue a trustee should not be granted if the action is frivolous or vexatious. Manifestly unmentonous
claims. should not’ be permitted to proceed.

2. An sction should not be allowed to proceed if the evidence filed in suppoft of the motion, inéluding the

intended action as'pleaded in draft form, does not disclose acause of action against the frustee. The evxdence
typically- ‘will be présénted by way of affidavit and must supply facts to support; the claim sought to be asserted.

3. The court is not required to make a ﬁml assessment of the merits of the clalm before grantmu leave. [Citations
omitted; para. 7.] o

31  Conrad J. (as she then was) considered this issuc in her. decision in RoyNat Inc. v. Omni Drilling ng Ptu tnei slnp
No. I (Re eiver of) (1988), 90A R. 173 (Alta. Q .B. ),at 177 -78 [1988] 6 W.W.R. 156 (Alta. Q.B.):

In Royal Bank-of Cana(Ia v. Vtsta Homes Ltd et al (1985) 63 B.C.L.R. 366 (B C. S C) Mr. Justice MacDonald
stated atp. 374;

the obtammg ofan order to sue should not be a perfunctory. proccss The court should examine with some
care the founddtlon of the alleged cla1m with a bms against exposmg 1ts dppomtcd ofﬁcer to unnecessary or

i+ ‘WestlawNext: caNADA -Gopynght @ Thomson Reusters Canada Limited or 18 licensars {excluding indwidual sourt-dacuments). All rights reserved. -+
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the ev1dence presented dlscloses that there is some foundat‘l’on' for the claxm and that the clalm is not merely l‘rrvolous :
nor vexatlous '

cou1t appomted

32 Therefore the proposed plamtrff must have supphed “facts to: :support the clalm souaht to be asserted" ‘or" some

foundatlon for the claim". Both of these cases m'lke 1t clear that there must be some factual’ basrs for the claim, a court .

33 While the threshold for granting leave is low the process of reviewing, the proposed cla1m is not to be perl‘unctory U

Thercl’ore lw111 aualyze in some detail thc basrs for the clalms '1Ilczed by Alco az’unst PWC Do o

B. Gross Ncghgence and Willful Mtscondm:t

34 Clause l6 of thc Rcccrvclslnp Order prov1dcs that PWC w111 incur llabxhty only in c1rcumsl'1nccs of "gross necrllgencc S

35 Black's Lmv 'Dictionary 9th cd‘(St Paul. MN: West, 2009) defines gross ne«*liacth as, inter alia:

A conscious, voluntary act or omission in reckless dlsrcgdrd of a legal duty and of the consequcnces to dnother_' o

patty, who may typrcally recover exemplary damages.

Asit orrgmally appearcd, this was very great negligence, or the want of even slight or scant care. It has been
described as a failure to exercise cven that care which a carcless pérson would usc.:'chcral courts, how{:ve:r,'
dissatisfied with a term 'so nebulous...have construed gross negligence as requiring willful, wanton, or reckless
misconduct, or such utter lack of all.care as will be evidence. thereof...But it-is stilf frue that most ‘courts consider

that ' gross neghgcnce falls short ofa reckless disregard of the conscquenccs and differs from ordindry tiegligence
only in degree and: noti inkind... :

36 The Dtctzonm y of Canadian Law, 4th ed (Scarborouah :Ont: Thomson Carswell 2011) provides the followmg
deﬁmtlon »

Conduct in which if there is not conscious wrongdomg, there is a very marked depatture from the standard by which
responsrble and compctent pcople habrtually govern thcmsclves .a high or serious’ degrcc of negligence...

37 Thc Supreme Court of Canada has considered these terms in the context of tort htxgatlon In McCulloch v. Murray,
[194'7] S. C R. 141 (S .C.C.), at 145, [1947] S.C.J.No.7(8.C.C), DuffC J. observed:

Allthese phrases gross neglrgencc wilful misconduct, wanton misconduet, imply conduct in which, if there is not

conscrous wrong doma there i isa'very marked departure from the. standards by whrch rcspon51ble and competent '
people in charae of motor cars: habltually govern themselves

33 In Souete Telus Commzmzcatzons v. P(.’I awmo Inc 2014 SCC 29, [7014] S C.J. No. 29 (S C C ), Cromwell J. for. .

the: md_]Ol'llly commented on "wilful. mrsconduct"

57 In other contexts wrll'ul mlsconduct" has been deﬁned ‘as "domg somethlng wh1ch is- wrong knowing it to be

subjectlve reclclessness as to the ex1stence of the duty" Riv, Boulanget 006 SCC 32, ['7006] 2 S C R. 49 at. para
27 crtmg Attorney G’enet al’s Reﬁzrence (No 3 of 2003 ); 2004 EWCA Crrm 868 [2005] Q. B 73 Sm'nlarly, in an

- - WestlawNextscaNADA Copyright & Thomson Redters Canada Limited o its licensors {excluding individual court docufnents). Al rights reserved. =
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msrghtful artrcle Peter Cane slates that "[a] person is reckless il relatron to a partlcular consequence of the1r conduct

58 These formulatrons capture the essence of wilful. mlsconduct as mcludmg not only 1ntent10nal wrongdomg but
also conduct exhrbltmg reckless mdrfference in the face of a duty to know

- -39 Therefore m order for Alco to estabhsh PWC's 11ab1hty arlsmg from the recelvershlp atan eventual trlal Jt must

show that PWC demonstrated ‘a very marked departure from the standards by which responsxble and competent people
in such ‘circumstances would: have -acted or conducted themselves orin a: ’n‘lanner such that it kngw- what it was domg

v was wrongor was recklessly indifferent i m 1ts conduct

40 Agamst thls backdrop, 1w1ll consider Alco's complamts 1egardm0 P\VC’s conduct,

- ‘VIIL Analysis

A Ematl Set vice

whocvcr prov1dcd thc cmail addrCSs to thc a551stant for counscl at PWC was- not aware that Mr. Taubncr would not_
access hlS email account. PWC cannot be deemed to have known this. Indeed it appears from Mr: Taubner s testlmony
that he did access the email account when he wished to do so. It is dlso reasonable to infer that Mr. Taubner would not

- have had an email account if he been totally computer illiterate, and if he was, that fact, presmmbly, would have been

well known within the company

43 PWC derived its authority from the Receivership Order. which spemﬁcally references the BIA. Rule 6(1) of thc
BIA Rule.s requires that cvery notlce or othcr document pursuant to the BIA or the BIA Rules be "served, dehvcred

-sent by electromc transmlsswn to an ema11 address provrded by Alco There is nothmg in. the matenal before the Court

to suggest that service was not effected in comphance wrth Rule: 6(1) of the B[A Rules.

44 ln contrast, BIA4 Rule 124 provrdes that a notlce pursuant to S. 244(1) of the BI4 by a secured creditor who

"“intends to enforce a securlty on all or substantlally all property of an 1nsolvent may be "sent zf agreed to bv tlze par fies,

51m11ar requlrement

45  The Alber ta Riiles of Court supplement the BIA Rules to the extent that they are not inconsistent wrth the BIA or

the BIA Ruyles. Riile 11 21-requires that the’ recrplent has spec1ﬁcally prov1ded an address. Arguably, this is more oncrous :

than Rulc 6(1) and therefore inconsistent with it, Howevcr even if Rule 1. 21 of the Alber ta Rulev of Court apphcs

T there is nothmz in the material before the Court to suggest’ that the requrrements of Rule 1 1.21 were not met in:this case.

' 46 - Talso note that 1f Alco w15hcd to pursue the position that the Sale Order. had becn obt'uned thhout notice to it,

it could h'tve availed 1tself of Ru]e 9.15 of the Albw ta Rules of Cozut which' provrdes a mechanism to seek to varv or-

B discharge a Judgment or order on. that basrs Such an apphcatron must be made w1thm 20 days after the earher of service
: of the order on the appllcant or the date the: order ﬁrst came to'the apphcant's attent'r'o‘n :

47 The Sale Order was of course .also scrved by ema11 on Alco. Therefore Alco would arguc: th’lt the Sale Order =
- was not properly served upon it. However on the record before me 1t 1s clear that Alco was aware of the Sale Order by
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“on the bas1s of alack of notice. It took neither of these steps

j

................

;,48 Further, the: Sale Order makes it clear that service of the Apphcatxon was declared to be good and sufficrent and

that service of the Sale Order could be effected: upon all affected persons by way of facsimile ot electronic mail, and- such .

serv1cc was constituted fo be good and sufﬁcrcnt Therefore it appears that Belzrl J. consrdered the mattcr of both service: :
of the Apphcatron and the Sale Order Agam Alco couldhave elther appcaled the Sale Order or sought to set 1t asrde

,49 I would add that in today s world electromc servrce isa reﬂectlon of practlcal realltles The Alberta Rule.s of Cou ] ‘:; o .

realmes by refusmg to move effectrvely into lhe electromc age.

50 In summary, I ﬁnd nothmg in the matcrral before the. Court to suggest that PWC through 1ts counsel d1d not

‘B. .SaIe_ Transaction

51 Alco also alleges that PWC breached its duties to Algo in the manner in which it conducted the sale of Elaborate s
assets. Specrﬁcally, Alco alleges that PWC concealed the Bid Summary, and sold the Condo for an amount. whrch was
below its appraised value. '

52 The Second Report mdrcated that PWC preferred that the Bid Summary remam conﬁdentral untrl such time as
sronatory on the b'151s that the mformatlon dlsclosed in-the Bid Summary would not later be used by the 51gnatory as-
a potential- purchaser of Elaborate assets. :

53 Alco argues .that PWC should not have required it to- .give up any right to make an offer on the-Condo. Alco
submrts that its rights "ought not to have been: cxtorted away under threat that otherw1se the information necessary for _

it'to respond to a court applrcatron would be kept hidden from view".

.................

Inc. v. Look Mobzle Corp 2009 CarswellOnt 7952 [2009] O J. No 5440 (Ont S C.J. [Commercral Llst]) Newbould J

:e\tplamed the reasons: for such conﬁdentlalrty

17 It is common when asscts are being sold pursu'tnt to a court process to scal the Momtors report dlsclosmv all
of the varrous bids in case a further brddmg process is reqmred if the transactxon bemg approved falls throurzh
Invarlably, no one comes back askmg that the sealmg order be set aside. That is: because ordlnarrly all of the: asscts

3

WEStlaWNEXt«CANADA Caoyn']ht Thomson Reuters Canada Limited or its licensors (excluding indvidual court dacumants). All rights reServed.
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' 155 Alco alleg_e.s.‘that PWC and ‘its: cou_ns_el ignored Alco, _lnd the Bid Summiry.a and cloaked their actry‘ltresjln the
receivership with's secrecy However, theré is notlung in the material before the’ Court to suggest that: PWC‘s preference 6
keep the Bxd Summary conﬁdentlal until the sale transactlon had been approved and closed was for any purpose other,- T

~thanto ensure thc 1ntegr1ty of the marketmg process, and to av01d misuse of the mformat10n in the B1d Summ'try by a
' subsequent bidder fo obtdin an .unfair advantage in the event it was necessary to° remarket Elaborate s assets Further, ,

there is nothmg to su gest that Belzﬂ I granted the Sealmg Order for: any other reason.

gross neglrgence or w11ful mlsconduct on the part of PWC

57 W1th respect to the manner m which: the sale of the Condo was conducted, Alco subnnts tll'lt PWC breached a L
: "fundamcnt'tl duty of* Reccwcrs" in that it f'uled to act w1th an‘even’ hand towards classcs of crcdltors 'md i “"c‘(:o'rdance'), o

and hlvher bid is made Otherwmc clnos would result in-the commcrcnl world and rreceivers and purclnsers would
never be sure they had a binding agreement. Galhgan J-A. concluded:.

30 What those cases show is that the prlces in other offers h'tve relevance only if they show that the:price contamed
in thc offer accepted by the receiver wasso unreasonably low as to demonstrate that thc receiver was 1mprov1dent

..59 Galhgan T A recoqmzed that in con51der1ng a salc by a:receiver, a court must. place a great deal of confidence

m thc actlons taken and m thc oprmons formed by the receiver, and should assume that the receiver is acting properly
. unless the i contrary is clearly shown. He summanzed the duties.of the court when decrdmg whether 4 recewer who’ has’
sold property acted properly as follows (at para 17): o : o

A It should consrder whcther the rccerver has madc a sufﬁcrent cffort to get the best. price and has not acted
unprovrdently, ' '

2. It should'co_nsiderthe‘in’te‘re‘sts’ of all partieS'-

3. It should cons1der the: cfﬁcacy and mtegrtty of the process by which offers are obtamed
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" Reasons for’ J udcment

. @ Scamvood Canada Iid, Re 3011 NSSC 189, 305 N. SR (Zd) 34 (N S. 5C ), the 1 Teceiver was s of the view that)
{the best realization of the assets in question would come from a sale en bloc. Hood J. held that the receiver's duty to act).::’

"{in the interests of the general body of creditors does not necessarily mean that the majority rules. Rather, the recerver)
’Qnust consrder the interests of all credrtors and then act for the beneﬁt of the general bodj BRI D

62 PWC accepted the 160 Offer and recommended that the acceptance be approved by the Court on the basrs thatiz '

assroncd a purclmsc pucc for the Condo whlch was hwhcr th'ln the prlcc dssr;,ncd in thc 1( 0 Offcr Thls was ari offerm '

with respect to the Condo only

and to conducta f'ur and effi crcnt markctmg proccss

64 The excerpts from the cr oss-examln'tllon of Mr. Burnett on his Aftidavit: 1nd1cate that PWC drd attempt to maxumze' :

thc recovery on all of Elaboratc's asscts a§ 1t conductcd ncvotntrons with the various. brddcrs in this rcg'trd

65 There is nothmg before the Court to suggest that PWC drd not-make sufﬁcrent efforts to obtam the best prrce for 5 3
the assets, nor that it acted i improvidently, Alco has not put-forward-any factual foundation to support an rnference that

PWC did not act for the benefit of the general body of crcdltors

66  Alco submits that had it attended the hearing on June 3, 2011 before Belzil J., it would have been successfiil iz -

arguing that Alco was deprrved ofa statutory right to recover 1ts secured debt aoamst the Condo However the contents

_ issue; PWC cannot be blamed for Alco s non-attendance at the hearlng on: June 3 2011.

67 T hereforc L conclude that Alco ‘has not established a factual basis for the. claim that PWC was cither grossly

neghoent or wilfully mlsconducted itselfin the m'1nner that it marketcd Elaborate's asscts or in its; rcportmg to the Court

‘IX Conclusron c

68 “The threshold test for leave in this case is low. However, PWC would only be liable if it acted with gross
neahgence or wilful rmsconduct I have found no factual basis to suggest that PWC was elther grossly neghgent or wilfully
nusconducted 1tself as alleged by Alco C

71 - If the parties cannot: othcrw1se agrec on costs they may appcar before ‘me wrtlun 60. d'1ys of the ﬁhng of these
Motibnirﬁsi)_ri_ssec_i

: WestlawNext CANADA Copynght@ Thomsan Reuters Canada Limited or its lrcensors (excludmg individual court uocuments) All rights reserved e



I

-

-1,

L

S .

................

VFootno.tés :

*

- End of Document . Copyright ¢ Thomsnn Reuters Canada l.i’mi:t:d of its licensors (e(éluﬂihg}iﬁdiyidlml court d\‘CHI‘l_'l:L"'I:l(.\;‘).‘ All rights

reserved.

WEStlaWNEXteCANADA c‘,opynght@ Thomson Reutgrs Canada Limited or lrsllcenSGrs (excludnr'g indnedual court decurrems; All rights reserved




TAB 8



I

l/

]

3

1

]

1

]

]

1

.}

]

!

]

~1

Crown Trust Co. v. Rosenberg, 1986 CarswellOnt 235
1986 CarswellOnt 235, 22 C.P.C. (2d) 131, 38 D.L.R. (41h) 526, 60 O.R. (2d)87..." - T

1986 CarswellOnt 235
Ontario Supreme Court, High Court of Justice

Crown Trust Co. v. Rosenberg
1986 CarswellOnt 235, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526, 60 O.R. (2d) 87, 67 C.B.R. (N.S.) 320 (note)

CROWN TRUST COMPANY, SEAWAY TRUST COMPANY
and GREYMAC TRUST COMPANY v. ROSENBERG et al.

Anderson J.

T o Judgment: November 6, 1986 °
Docket: No. 1380/83

Subject: Corporate and Commercial; Insolvency

Headnote
Receivers — Sale of debtor's assets — Approval by court — Court discussing obligations in determining whether to approve
sale. % % '

On a motion by a court appointed receiver and manager to approve the sale of certain properties, the dutiesf the court are
to consider: whether the receiver ltas made a sufficient effort to get the best price and ensure he has not-acted improvidently;
the interests of all parties; the efficdcy and integrity of the process by which offers have been obtained; and whether there has
been unfairness in the working out of the process. .

The court has the power and responsibility to disregard the recommendation of the receiver and to approve another offer or
offers. On the other hand, the court ought not to enter into the market place or sit as on appeal from the decision of the receiver,
reviewing in minute detail every element of the process by which his decision has been reached. Furthermore, the court ought.
not to embark on a process analogous to the trial of a claim by an unsuccessful bidder for something in the nature of specific
performance or proceed against the recommendations of its receiver except in special circumstances or where the necessity and_
propriety of doing so are plain. It is only in exceptional circumstances that a court will intervene and proceed contrary to the
receiver's recommendations if satisfied that the receiver has acted reasonably, prudently and fairly, and not arbitrarily.

It is necessary to keep in mind not only the function of the court but the function of the receiver. The receiver is selected and
appointed having regard for experience and expertise in the duties which are involved. It is the function of the receiver to conduct
negotiations and to assess the practical business aspects of the problems involved in the disposition of the assets However, the
court is not to apply an automatic  stamp "of approval to the decision of the receiver, The court has power to come to a different ~
decision and a discretion to exercnse which must be exercised judicially.

The courts have recognized’ that they are not making a decision in a vacuum; that they are concerned with the process not only

as it affects the case at bar, but as it stands to affect situations of a similar nature in the future. The delicate balafice of competing-

interests is relevant and material. ’

a4,

Anderson J., (orally):

1 This is a motion to approve the sale of certain properties, the subject-matter of the action in which the motion is brought.
The moving party is the receiver and manager appointed by the court. The respondents are parties to the action. The properties
are of considerable value and the motion, therefore is one of some importance to the receiver and to the parties. The events
giving rise to the action have a measure of local notoriety, but those colourful happenings have no direct bearing on the matters
which I must resolve. The disposition of the motion may be of some general interest of a legal nature, involving as it does a
consideration of the nature of the functiofi to be discharged by the court upon such a motion, and also of the nature and extent
of the duties of a-court-appointed receiver.

°
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Crown Trust Co. v. Rosenberg, 1986 CarswellOnt 235
1986 CarswellOnt 235, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526, 60 O.R. (2d) 67... ~

2 A brief chronological narrative of facts which are not in dispute and of the history of the proceedings will be useful
background. In February of 1983 an order was made by the Associate Chief Justice of the High Court appointing Clarkson
Gordon Inc. as interim receiver and manager of the Cadillac Fairview Properties. Where throughout these reasons I say
“Clarkson”, I mean Clarkson in its capacity as receiver and manager, and when 1 say "Receiver", I refer to Clarkson in that
capacity.

3 InJulyof 1983 an order was made by Catzman J. with respect to marketing the properties pursuant to a process which has
been designated the "Disposition Strategy". Clarkson implemented the strategy report and the details of that implementation
are in the motion record at pp. 10-15 and from pp. 23-6.

4 Inmany cases where portions of the record are painfully familiar to the counsel and participants I propose not to read them
during the course of my reasons, although they will form part of the reasons should they be transcribed.

5 On September 3, 1986, Larco Enterprises submitted four draft letters. The Receiver pursuant to the Disposition Strategy
had received some 200 offers from some 70 odd offerors and after the deadline fixed for such offers an additional 60 odd. On
September 8, 1986, the Larco offers were acknowledged and certain comments made by the Receiver with respect to them.

6  On September 10th, Larco submitted four sealed bids. Clarkson received in all some 230 odd bids from 76 offerors.

7 OnSeptember 25th, Clarkson selected certain offers, 26 in all by some 14 offerors. and it is those offers that are recommended
for the approval of the court.

8 This motion was launched and the material served on October 10, 1986. The motion was returnable on October 20th.
October 20th and 21st were taken up with some preliminary or interlocutory matters and evidence and argument were heard
for the balance of two weeks.

9  Of the offers submitted by Larco, three were rejected and a fourth was extended and held open pending the hearing and
disposition of this motion. Clarkson does not recommend the acceptance of that offer despite the fact that it produces a higher
return to the Receiver than the aggregate amount of the offers recommended. To over-simplify somewhat, Larco is the highest
bidder. The extent of the difference I will discuss in a moment and I will also discuss the reasons advanced by Clarkson for
not recommending it.

10 On the return of the motion Larco moved to be added as an intervenor under rule 13.01. 1 dismissed that application on
the following day. The reasons for that ruling are an appendix to these reasons. (See App. I [not reproduced]).

11 On Wednesday, October 27th, Larco presented during the hearing of the motion- an entirely new offer in a still higher
amount. On Thursday, October 23rd, I made a ruling that I would not consider that offer. My reasons for that ruling are likewise
an appendix to these reasons. (See App. II [not reproduced]). On the argument of the motion no criticism was advanced of
any of the offers recommended by the Receiver. The only criticism that was advanced on behalf of some defendants was that
the Larco bid should have been recommended and in any event should be approved by the court. The plaintiffs in the action
supported the recommendation of the Receiver.

12 Before dealing with the elements of the ensuing dispute, I turn to a consideration of the nature of the motion which is
before me and of the duty of the court in the disposition of such a motion. The duties of the court I conceive to be the followm<r
and I do not put them in any order of priority:

aQ

L. It is to consider whether the Receiver has made a sufficient effort to get the best price and has not acted improvidently.
Authority for that proposition is to be found in a judgment of the Alberta Court of Appeal, Salima Investments Ltd. v. Bank
of Montreal et al. (1985), 21 D.L.R. (4th) 473, 65 AR. 372, 41 Alta. LR. (2d) 58. The [D.L.R.] headnote is of assistance,
as is the judgment delivered by Kerans J.A. and particularly that portion which appears at p. 476. The questions with which
the court was dealing were similar to those with which I am now concerned.
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The real issue, in our view, is the appropriate exercise of the admitted discretion of the court when "looking to the interests
of all persons concerned". It certainly does not follow, for example, that the court in an application for approval of a
sale is bound to conduct a judicial auction or even to accept a higher last-minute bid. There are, however, binding policy
considerations. In Canada Permanent Trust Co. v. King Art Developments Ltd, et al. (1984), 12 D.L.R. (4th) 161, [1984] 4
W.WR. 587,32 Alta. L.R. (2d) 1, we said that receivers (and masters on foreclosure) should look for new and imaginative
ways to get the highest possible price in these cases. Sale by tender is not necessarily the best method for a commercial
property which involves also the sale of an ongoing business. The receiver here accepted the challenge offered by this
court, and combined a call for tenders with subsequent negotiations. In order to encourage this technique, which we
understand has met with some success, the court should not undermine it. It is undermined by a judicial auction, because

sall negotiators must then keep something in reserve. Worse, the person who successfully negotiates with the receiver will

suffer a disadvantage because his bargain will become known to others.

We think that the proper exercise of judicial discretion in these circumstances should be limited, in the first instance, to an
inquiry whether the receiver has made a sufficient effort to get the best price and not acted improvidently.

N IL. The court should consider the interests of all parties, plaintiffs and defendants alike.

That is made apparent by the judgment of this court in Ostrander v. Niagara Helicopters Ltd. et al. (1973), 1 O.R. (2d)

281, 40 D.L.R. (3d) 161,19 CB.R. (N.S.) 5, although the conclusion appears rather by indirection and as a statement
obiter to judgment.

III. The court must consider the efficacy and integrity of the process by which the offers are obtained.

The first authority which is of assistance in that regard is the judgment of Saunders J. in Re Selkirk (1986), 58 CB.R.
(N.S.) 245 (Ont. S.C. Bkey.). There, in dealing with the question of approval, he has this to say in his reasons at p. 246:

In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the
creditors of the former bankrupt, A secondary but important consideration is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.

Inthat connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal Division)

- in Cameron v. Bank of Nova Secotia et al. (1981), 45 N.S.R. (2d) 303 at p. 314, 86 A.PR. 303,38 C.B.RR.(N.8.) 1
atp. 11 (C.A.), where he said:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the circumstances at the time existing it should not be
set aside simply because a later and higher bid is made. To do so would literally create chaos in the commercial
world and receivers and purchasers would never be sure they had a binding agreement. On the contrary, they

would know that other bids could be received and considered up until the application for court approval is heard
~— this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation rather than a private sale, I consider them to
be equally applicable to a negotiation process leading to a private sale. Where the court is concerned with the disposition of
property, the purpose of appointing a receiver is to have the receiver do the work that the court would otherwise have to do.

The submissions on behalf of Leung and the creditors who are opposing approval boil down to this: that if, subsequent
to a court-appointed receiver making a contract subject to court approval, a higher and better offer is submitted, the court
should not approve what the receiver has done. There may be circumstances where the court would give effect to such
a submission. If, for example, in this case there had been a second offer of a substantially higher amount, then the court
would have to take that offer into consideration in assessing whether the receiver had properly carried out his function of
endeavouring to obtain the best price for the property. Also, if there were circumstances which indicated a defect in the
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sale process as ordered by the court, such as unfairness to a potential purchaser, that might be a reason for withholding
approval of the sale.

A further authority for that proposition is to be found in Bank of Montreal v. Maitland Seafoods Ltd. et al. (1983), 57
N.S.R. (2d) 20 at p. 23, 46 C.B.R. (N.S.) 75 (N.S.S.C.):

Ifany efficacy is to be given to the tender system, then it requires that ... a person, whether insider or guarantor, who
obtains full information of the amounts of the tender ought not, at the last moment, be entitled to make a somewhat
higher offer and obtain the property. To permit this would create "chaos in the commercial world". Not only would
there be uncertainty ... but it could lead to the situation where there might be no bidders.

IV. The court should consider whether there has been unfairness in the working” out of the process.

The authority for that is the case to which reference was made by Saunders J., Cameron v. Bank of Nova Scotia et al, (1981),
45N.S.R. (2d) 303, 86 APR. 303,38 CB.R. (N.S.) 1. The [C.B.R.] headnote again is useful as is, in this connection, the
language at the concluding portion of the judgment where this is said:

Misleading a bidder, even unintentionally, by a receiver must always be a sufficient ground for a court to refuse to
approve an agreement of purchase and sale.

That case is also authority, if authority were needed for the proposition that in a proper case the court has the power to
disregard the recommendation of the Receiver and to approve another offer.

13 Itis with those areas of responsibility in mind that I proceed to deal with the motion. I have already said that no criticism
is made of the offers which are recommended. Likewise no criticism has been made of the process by which the offers were
obtained.

14 Attention has focused on the different economic returns which it is anticipated would flow from the recommended offers
on the one hand and the Larco offer on the other. Depending upon whose data and calculations are accepted, that difference
may be as high as $7 million odd, or as low as $1 million odd. I do not propose to analyze the data or the calculations which
have been advanced, because in the view which I take of the matter they are not material.

15 The central issue is whether the court should disregard the recommendations of the Receiver and approve the higher bid.
Indeed at the end of the day that is the only real issue. This requires first some review of the reasons advanced by the Receiver
for rejecting or at any rate not recommending the Larco bid. This is dealt with in the motion record in the Receiver's report
in para. 38, at pp. 51-67 of the record:

38. Clarkson did not accept Enterprises’ 1 Offer, and does not recommend its acceptance and approval by this Court, for
the following reasons:

(a) Clarkson's concer to maintain the integrity and fairness of the tender process embodied in the Invitation to Tender,
and Clarkson's conviction that the evident success of the marketing and tender process as reflected both in the quantity
and quality of the offers which were received was due in large measure to the faith and trust of prospective purchasers
that they would each be afforded a fair and equal opportunity to purchase, have been discussed at length above.
Clarkson and Cogan were advised on August 14, 1986 by representatives of Enterprises that Enterprises shared those
concerns as a result of an unsuccessful tender recently made by Enterprises in respect of certain other properties, and
particular emphasis was placed by the said representatives of Enterprises on their need to understand the tender rules,
that the rules not be changed, and that they expected everyone to adhere to such rules.

Nevertheless, Clarkson does not believe that Enterprises' Offer as supplemented by the letters delivered after the Bid
Deadline was in acceptable form or in accordance with the rules of the tender process established by and embodied
in the Invitation to Tender in that, inter alia,
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(i) the above-mentioned mechanism for determining the price at which Clarkson would be required to sell the
Note might be said to have afforded Enterprises the opportunity to change the cash purchase price offered for
the subject Properties, after the Bid Deadline, although no objection could be raised to a change in such cash
purchase price if the percentage to be stipulated by one of the designated financial institutions was determined
by such financial institution solely on the basis of objective market interest rate criteria; Clarkson and Fraser &
Beatty, following the Bid Deadline, therefore repeatedly requested confirmation from The Royal Bank of Canada
that the percentage set out in its said letter dated September 15, 1986 was determined by such bank based upon
objective market interest rate criteria alone, but no such confirmation was received by Clarkson;

(ii) Enterprises or persons acting on its behalf changed or attempted to change or might have changed, after the
Bid Deadline, material terms and conditions of Enterprises’ Offer; namely

(A) price by means of the Note purchase mechanism;

(B) the financing condition in Enterprises' Sealed Bid referred to in paragraph 34 above was included in
such sealed bid despite repeated statements by Clarkson, Cogan and Fraser & Beatty to representatives of
and to the solicitors for Enterprises prior to the Bid Deadline that this would represent a serious negative
feature of any offer submitted; by letter dated September 18, 1986 from Enterprises' solicitors addressed to
Clarkson (a copy of which is annexed hereto as Schedule H (Appendix III [not reproduced]) and received
by Clarkson the following day, nine days after the Bid Deadline, this condition was purportedly waived;

(C) as mentioned in paragraph 36 above, Clarkson did not receive, on or before September 17, 1986,
the purchase undertaking from one of the designated financial institutions in accordance with Enterprises'
Sealed Bid, and in lieu thereof the solicitors for Enterprises, by means of the aforesaid letter dated September
18, 1986, a copy of which is annexed hereto as Schedule H, purported to amend Enterprises' Offer to provide
that Enterprises would cause the Note to be purchased on closing "on the same terms and conditions as
contemplated in [Sealed Bid Schedule 3] paragraph 8";

(D) Clarkson and Eraser & Beatty had indicated to Enterprises and its solicitors following the Bid
Deadline that Clarkson had difficulty in properly evaluating Enterprises’ Offer until it knew what mortgages
Enterprises intended to require be discharged. While the amount payable by Enterprises would increase
dollar for dollar for each dollar spent to obtain a mortgage discharge, the effect of the aforesaid Note
purchase mechanism would be to satisfy such amount (including dollars expended to obtain mortgage
discharges) at 81.2 cents per dollar. Fraser & Beatty therefore asked Enterprises' solicitors to confirm in
writing to Clarkson what mortgages Enterprises' solicitors believed Enterprises was entitled to request a
discharge of under the terms of Enterprises' Offer, it being a fair assumption that a request for a discharge
of as many mortgages as possible would be received by Clarkson given the aforesaid discount achieved by
means of the Note purchase mechanism. Instead, by letter dated September 21, 1986, a copy of which is
annexed hereto as Schedule I, (Appendix TV [not reproduced]) Enterprises’ solicitors purported to further
amend Enterprises' Offer in this regard; and

(E) notwithstanding the clear provisions of the Invitation to Tender, as late as September 17, 1986 and again
on September 18, 1986 arepresentative of Enterprises requested that Clarkson agree to negotiate a reduction
in the amount of the required deposits, which request was denied, and then requested that Clarkson agree
to a reduction in the amount of the further deposit to be provided within 5 days of acceptance of any offer,
which further request was also denied by Clarkson;

(b) despite repeated requests by Clarkson and Fraser & Beatty for an explanation of the commercial reason for the use
of the Note purchase mechanism (which on its face only serves to reduce the purchase price for the subject Properties
from a high nominal value to a lower real value), in the view of Clarkson and Fraser & Beatty no clear and consistent
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reasons were given. Accordingly, a written explanation was requested and a reason was cited in the letter annexed
hereto as Schedule I, but Clarkson did not and does not regard the explanations received as satisfactory;

(c) Clarkson was concerned and remains concerned, particularly given the history of the subject Properties and the
attention they have attracted in federal, provincial and municipal political circles and with the tenants thereof and those
representing such tenants, with the appearance of the proposed transaction in the minds of the tenants, the media, the
politicians and the public at large, some of whom might be expected to question seriously whether the inflated nominal
purchase price was being used to raise mortgage money without adequate security, or to lay the groundwork for an
application for an excessive rent increase. In the absence of definitive evidence to the contrary, Clarkson believes
that this aspect raises perceptible risks of intervention of some kind which might imperil a successful closing of the
proposed transaction with Enterprises;

(d) as was mentioned above, Enterprises failed to cause the Note purchase undertaking from Citibank to be delivered
to Clarkson on or before September 17, 1986 as provided in Enterprises' Sealed Bid, and Clarkson was concerned
and remains concerned with the acceptance of any offer in respect of which the offeror, before Clarkson has even had
a reasonable opportunity to accept the same, has already failed to perform a material term thereof: and

(e) Clarkson was not satisfied, notwithstanding all of the foregoing, that Enterprises' Offer was capable of acceptance,
and believed that certain aspects thereof would have to be successfully negotiated prior to any such acceptance,
including in particular:

(i) the waiver of the financing condition which, as noted above, was purportedly effected by letter dated
September 18, 1986 from Enterprises' solicitors addressed to Clarkson despite the relevant provisions of
Enterprises’ Offer in respect of amendments and despite the statement of Enterprises' solicitors, with which Fraser
& Beatty agreed, in a telephone conversation between such solicitors that this and any other matter pertaining
to the terms of Enterprises' Offer should be in the name of and executed by Enterprises;

(i) the substitution of Enterprises’ agreement to cause the Note to be purchased on closing "on the same terms and
conditions as contemplated in paragraph 8", which again was purportedly effected by the letter dated September
18, 1986 and therefore suffered from the same difficulties as the purported waiver plus the additional difficulty
that it is unclear what such "same terms and conditions" are; in Clarkson's view, it is totally unsatisfactory for
a transaction of this magnitude, which contemplates an unsecured note in the order of $375,000,000, to hinge
on such vague and uncertain wording;

(iii) in connection with the aforesaid purchase of the Note on closing, reference was made in paragraph 34 above
to the provision in Enterprises' Sealed Bid that the Note was to be purchased "at the closing at the said [price]
as part of the escrow arrangements herein provided", but in view of the uncertainty as to the intent and effect of
these words, clarification would be required to ensure that there was no misunderstanding in this respect; and

(iv) the amendment to Enterprises' Offer purportedly effected by the aforesaid letter dated September 21, 1986
from Enterprises' solicitors addressed to Clarkson in respect of the mortgages to be discharged on closing and
the effect thereof on the ultimate purchase price realized by Clarkson, which at the very least suffers from the
same difficulties as the aforesaid purported waiver.

Apart altogether from its concern to maintain the integrity and fairness of the tender process, Clarkson concluded that,
even if it were prepared to attempt such negotiations in an effort to put Enterprises' Offer into acceptable form, the time
constraints imposed by the tender rules and the fact that all offers would expire on September 25, 1986 and the difficulties
encountered in resolving outstanding questions to date raised a serious question as to the successful outcome of such
negotiations. In view of the risks to the entire sales process if that had happened, Clarkson decided not to attempt such
negotiations but to accept the offers in hand that were capable of acceptance as they stood.
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16 The motion was brought on in the usual way on a written report of the Receiver signed by Mr. S.R. Shaver, a vice-
president of Clarkson, and unsworn. :

17 Counsel for the Receiver submitted at the opening of the motion that for reasons pertaining to the importance ofthe matter
and its public interest, he proposed to lead the evidence of Mr. Shaver viva voce although it is something of an exception in
the disposition of a motion of this kind. I acceded to that submission. I confess to having had moments during the subsequent
proceedings when [ doubted the wisdom of that decision. The inevitable result was that evidence was called by the defendants
who were advancing a different position, and a considerable amount of time was spent. Notwithstanding my doubts, I think
that for the reasons advanced by the Receiver, and because an element of catharsis is involved, perhaps the hearing of viva voce
evidence was appropriate in all the circumstances.

18  T'have made references to the Disposition Strategy Report which lay behind the negotiations which produced the offers
which are now before the court for consideration. It is a voluminous and detailed document comprising, without its various
appendices and schedules, some 98 pages. It was pursuant to that strategy report that the order of Catzman J. in July of this year
set in motion the sequence of events leading to the report and motion which are now before me.

19 Throughout that sequence of events, the Receiver has had the benefit and assistance of the advice of eminent solicitors
and counsel and of an eminent real estate consultant appointed for the purpose.

20 In the motion which is before me some 15 counsel appeared at various times, eight for most of the time, representing
various interests. The evidence consumed seven full days and final argument a further day. Most of the principal participants
in the sequence of events made their appearance in the witness-box. The ponderous chain of happenings which followed the
order of Catzman J. and culminating in the motion and the nature and extent of that motion are both matters of consequence
to which I will refer subsequently.

21 Events were set in train by a letter written by Clarkson to potential purchasers which is dated July 28, 1986. It is found
in the motion record at p. 124:

On July 25, 1986 Mr. Justice Catzman approved the final stages of the disposition process which include the following:

1. A negotiation stage culminating on September 3, 1986 with an offer as between the Interim Receiver and Manager

and prospective purchasers wherein all terms and conditions respecting the transaction, exclusive of the final offering
price, are settled ("Approved Offers").

2. After the Approved Offers are settled prospective purchasers wishing to bid on individual Properties, groups of
Properties or all of the Properties are directed to forward Sealed Bids to the Office of the Registrar of the Supreme
Court of Ontario addressed to the Interim Receiver and Manager. The Sealed Bids must be submitted to the Registrar
on or by 3:00 p.m. September 10, 1986 (Bid Deadline Date).

3. After reviewing and analyzing the Sealed Bids, in context with the Approved Offers, bidders will be notified
whether or not their offers are accepted within 15 days of the Bid Deadline Date.

4. The Standard Form of Offer and the Invitation to Tender stipulate that offerors must submit with their Sealed Bids

deposits amounting to the greater of $100,000 or 2 1/;;% of the price offered in the Sealed Bid in the form of a
certified cheque or bank draft.

For greater certainty and clarity we request that you carefully review the Invitation to Tender, Sealed Bid form and Standard
Form of Offer in order that all aspects of the above outlined disposition process are understood and, more importantly,
closely adhered to so that no one is disadvantaged throughout this process.
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We urge each of you to convene meetings with us at the earliest possible date to ensure that all of your queries and concerns
are adequately addressed. These meetings should assist you in preparing and submitting an Approved Offer on or by
September 3, 1986. To this end, we have prepared all of the schedule for each Property to be affixed to the offer(s) including
financial information and rent rolls as of June 30 and July 1, 1986 respectivély.

There will be one and only one opportunity to bid. Because of the nature of the process, prospective purchasers will be
automatically encouraged to submit their highest and best offers. Please be cognizant of the fact that all offers will be
evaluated on a "cash equivalent" basis to ensure a fair and equitable evaluation process.

A prospective purchaser's chance to be the successful bidder will be enhanced relative to another purchaser, assuming
equal "cash equivalent" offers are received, if:

1. the Approved Offer contains fewer onerous and time consuming conditions.

2. the prospective purchaser establishes his "credit worthiness". This aspect can best be established if conclusive third
party evidence of the purchaser’s ability to arrange the necessary financing to close the transaction is provided; and

3. Property inspections are completed in advance of the final Bid Deadline Date, September 10, 1986.™

22 The invitation to tender is an exhibit on these proceedings. Again, its contents are material. I do not intend to read them
but they will be included in the reasons. (See App. V [not reproduced])

23 I said when referring to the portion of the report which set out the reasons by the Receiver for not recommending the
Larco offer that I did not propose to deal in detail with each of the points raised. The objections upon which emphasis was
particularly placed were the following:

1. the use of the promissory note and the related problems of the discount rate and the sale and purchase of that note;

2. the inclusion in the sealed bid of a financing condition which had not been provided in Larco's formal offer;
3. the identification and amount of the mortgages which Larco would require to be discharged upon closing, and
4. relating to the financing condition, the ultimate waiver of that condition.

24 The uncontentious history of the Larco offer is that prior to its being made there was a meeting in August of 1986

attended by representatives of Larco and representatives of Clarkson when the prospective offering and bidding procedure were
discussed. '

25 On September 3rd offers were submitted. On September 8th Clarkson replied in writing with certain comments.
Between September 3rd and September 9th there were meetings and telephone conversations between the représentatives of
Larco and representatives of the Receiver. On September 10th there were consultations and there was a subsequent exchange

of correspondence. When the final decision of the Receiver was announced September 25th the Larco offers were not
recommended.

26 I have already indicated, that the difference between the competing offers figured largely in the hearing and blow-by-
blow accounts were given by the various participants of the exchanges between representatives of Larco and representatives

of the Receiver. These exchanges must be explored to some extent, though not with the attention to detail which they received
during the hearing,.

27  Tdo not intend to deal seriatin with each of the Receiver's objections as was done by counsel for the defendants, Green
Door and Walton, and I trust that he will not feel that his argument was slighted or not considered because I do not do so. I
do intend to mention some of the major points.
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28 The first of those was the note mechanism. In the preliminary discussions between representatives of Larco and the
Receiver there had been some mention of the use of a note or debenture to finance a portion of the price. I think nothing
turns on the contents of those precise discussions. The actual mechanism was not fully disclosed until the bid deadline and the
submission of the sealed bid.

29  Itisappropriate I think to consider that, in the offer which was submitted on September 3rd, para. 3 dealing with payment,
after setting out provisions with respect to deposit and the taking back of mortgages, concluded with the following subparagraph:

30  And the balance of the price for the Properties shall be paid subject to adjustments to the Interim Receiver on the Escrow
Closing by certified cheque or bank draft payable to the Interim Receiver drawn on or by a Canadian chartered bank or by
another Canadian financial institution acceptable to the Interim Receiver.

31 When the sealed bid was submitted the note mechanism, a phrase which I shall adopt although it is not in all respects

a happy one, was in the form which appears at p. 136 of the record, this by way of amendment to the offer to which I have
Just referred:

8. Paragraph 3 of the Form of Offer shall be amended by adding thereto the following paragraphs:

The balance of the price referred to in paragraph 3 of the Form of Offer shall be paid by Offeror to the Interim Receiver
by Offeror’s delivering to the Interim Receivera promissory note ("Citibank Guaranteed Note") in that amount, which
note shall be unsecured by any charge against the Properties, but which shall be absolutely and unconditionally
guaranteed by one of Citibank Canada, Royal Bank of Canada or another financial institution reasonably acceptable
to the Interim Receiver (which financial institution is herein referred to as "Citibank"). The said promissory note shall
require equal monthly payments of principal and interest sufficient to fully amortize the said sum at the rate of 8.222%
per annum over a term of thirty (30) years. Offeror shall arrange a conventional mortgage loan with Citibank or its
designee (which party is herein called ("Lender") which shall be secured by a charge against the Properties which shall
be subject and subordinate in all respects to the existing loans which are assumed by Offeror on the date of Closing.

The Interim Receiver shall sell the Citibank Guaranteed Note on the date of Closing to Lender for cash purchase price
determined as follows:

on or before Monday, September 15th Citibank shall report in writing to the Interim Receiver stating the cash price
(the "Cash Purchase Price") for the Citibank Guaranteed Note as of Wednesday, September 10, 1986. On or before
Wednesday, September 17, 1986 the Interim Receiver shall have received in form satisfactory to Interim Receiver
acting reasonably an undertaking from Citibank to purchase or cause to be purchased the Citibank Guaranteed Note
at the Closing at the said Cash Purchase Price as part of the escrow arrangements herein provided, subject only to the
acceptance of this Offer and such reasonable warranties and representations from the Interim Receiver that he has not
encumbered or accepted payment on the said note as Citibank may require. Any such sale of the Citibank Guaranteed
Note by the Interim Receiver will be on a nonrecourse basis.

Any Court approval of this Agreement to be effective and acceptable to the Offeror shall also include approval of the sale
by the Interim Receiver of the Citibank Guaranteed Note as herein provided.

32 The concerns of the Receiver to which this aspect of the transaction gave rise are set out, as I have indicated, in para.
38 of the report. It was, I think it is fair to say, a complicated mechanism and had some elements of novelty. In its very nature
it gave rise to questions, particularly perhaps having regard for the history of these properties in the recent past. It gave rise
to questions as to the reasons for its use and also as to its possible effect on the price. In my view, the questions raised by the
Receiver were reasonable questions and they were not answered promptly, frankly or fully.

33 The position of Larco, in part made explicit and in part to be inferred from conduct and from the evidence, was that
this was largely none of the Receiver's business. Larco was perfectly entitled to take that position. I should say by way of
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digression that if in any previous ruling or in these reasons I appear to be critical of what was done by Larco, it is within the
limited framework of the process with which I am concerned and not otherwise. Larco is not a charitable organization. It is a
commercial corporation entitled, within the limits of the law, to carry on its commercial affairs as those having the charge of
those affairs deem appropriate. But if in some respects it produced adverse reactions in the Receiver, and adverse consequences
for the reception of its offer, it cannot be heard to complain.

34 The next contentious item to which I propose to make reference was what has been called in the evidence the "Financing
Condition". This was not part of the draft offer but was contained in the sealed bid and was set out in the following terms by
way of amendment to that offer:

Notwithstanding any other provision of this Offér, the obligation of the Offeror to proceed with this transaction shall
be conditional upon the Offeror's obtaining written gommitments, reasonably acceptable to Offeror, for the Citibank
Guaranteed Note and the conventional mortgage loan from the Lender no later than twenty (20) days after Acceptance
of this Offer. If Offeror does not obtain the. written commitments from Citibank and the Lender within the time period of
twenty (20) days, Offeror may terminate this Agreement, in which case, the Interim Receiver shall return the deposits and
interest thereon to Offeror promptly following demand.

35 Inmy view,such a provision given the mechanism and procedure, the process whith was being followed, ought to have
been patt of the Larco offer and subject to negotiation at the proper time and not at the 11th hour.

36 The evidence of Mr. Shiraz Lalji was to the effect that he considered the offer as merely a format for the transaction
and that the real substance was to be in the sealed bid. He also testified that he had been led to believe that conditional offers
would be at no disadvantage. I find it difficult to accept that evidence. The financing condition was a provision so material
and of such obvious advantage to the purchaser and a commensurate disadvantage to the vendor that it went to the very root
of the transaction. Indeed, as the apprehension of the Receiver indicated, it converted what purported to be an offer into what
was in substance an option. I shall have to discuss further in 2 moment the reasons that I cannot accept Mr. Lalji's evidence in
that regard. I can only say for the present that if he entertained the view which he expressed with respect to the form of offer it
was a mistaken view and should have been recognized as mistaken having regard particularly for the form of the invitation to
tender and of the converting letter with which that invitation went out. Whether this deferral of a term so critical was deliberate
or inadvertent, I need express no conclusion. It operated, however, to the detriment of Larco in the consideration of its offer
by the Receiver.

37  Eventually it was recognised by Larco that the financing condition was likely to be seriously prejudicial, if not fatal. Steps
were set in train to address its removal. That removal entailed a financial cost and risk to Larco which it had sought to avoid.
Approval of its board of directors was required and that approval was obtained early on the morning of September 18th, 10
days after the bid deadline. Written confirmation of that waiver is found in sch. 8 to the report, at p. 179, in a letter from Messrs.
Weir & Foulds, Solicitors to Clarkson Gordon Inc. which says after some reference of a preliminary nature to the sealed bids:
"Our client has instructed us to waive, and we hereby waive, the benefit of paragraph 10 to Schedule 3."

38 The evidence indicated that Mr. Carthy apparently wanted some assurances from Larco before writing that letter; an
apprehension which is not difficult to understand. The Receiver has taken the position that the waiver should have come direct
from Larco and not from its solicitors. I do not propose to determine as a matter of law whether the purported waiver was
effectual or not, although invited in argument to do so. I do not consider it any necessary part of my function on this motion.
What is to be considered is the reaction of the Receiver.

39 Inatransaction of such magnitude and pértaining to a condition so material, I do not consider it in any way unreasonable
that the Receiver looked upon it as one of the unfavourable elements which ultimately tipped the scales against the Larco bid.
Solicitors, of course, have certain general and accepted authority to bind their clients. But the annals of law are not wanting
in cases where the authority and its exercise have become a topic of litigation. And there is a maxim well-known among
businessmen that no one wants to buy a lawsuit. All of this dealing with the form of the waiver I say, without any reflection
upon or lack of respect for the eminently capable and reliable firm of solicitors who offered it.
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40 Iturn now to the question of the mortgages to be discharged which proved to be a bone of contention. In view of the
mechanism of the promissory note, which was to be sold at a discount, it was essential for the Receiver to know the mortgages
to be discharged in order to know the real price. The final position of Larco in this regard is contained in a letter dated September
21st from Weir & Foulds which is contained at p. 181 of the record:

4, Assumed Mortgages

By letter dated September 16, 1986, provided you with a letter explaining the "Estimated Assumed Loans" in connection
with s bids. As you may know, we have not had the opportunity to fully review all of the existing mortgages which affect
the properties and make a final decision as to which existing mortgages will be assumed at closing by hereby agrees that
the "Reconciled Contract Price" set forth in 's letter for each of 's bids shall be the exact cash equivalent price which the
Receiver shall receive at closing from . For example, if the actual assumed mortgages are less than the amount stated by in
his letter, the shortfall shall be paid by in cash at closing in order to maintain the "Reconciled Contract Price" as stated in's
letter. On the other hand, if the actual assumed mortgages are more than the amount stated by in his letter, the "Face Value
of Vendor Note at Closing" will be adjusted downward in such a manner as to maintain the stated "Reconciled Contract
"Price" as stated by in his letter.

Lf further clarifications of the offers are required, please advise the undersigned.

41  Itdoes not respond in exactly the terms in which the Receiver had put its inquiries but instead provided a mechanism for
possible adjustment with respect to the mortgages assumed. Again, I do not propose to consider whether this was a satisfactory
response or not. It was another complication, another blemish on the Larco offer, another factor which the Receiver not
unreasonably considered to be adverse and to weigh against approval,

42 There is a further matter dealing with the utilization of the note. As I have indicated, the precise mechanism made its
appearance in the sealed bid and I have already read the relevant paragraph. I do not propose to review all of the evidence,
which was considerable, bearing on this topic. It is sufficient to say that the final solution unilaterally proposed by Larco is as
found in the record at p. 179 in the letter from Weir & Foulds of September 18th to which I have already referred in another
context. The concluding paragraph of that letter reads:

Enterprises Inc. hereby agrees to cause the Citibank Guaranteed Note to be purchased on closing on the same terms and
conditions as contemplated in paragraph 8.

No reference is made to the Royal’Bank who at one time had been proposed as a potential purchaser or t8 any other purchaser.
The covenant of Larco has been substituted for that of Citibank, and as T have indicated, no purchaser has been provided or
even proposed.

43  Ttis the position of Larco, as ;;ut in argument and in evidence, that from a commercial standpoint the purchase of the note
became irrelevant once Larco had demonstrated credit capacity adequate for the transaction, as it did by a letter from Citibank
dated September 9th. Larco was then, it is said, in the same position as other tenderers, obliged to pay on closing or otherwise
make good. Ignoring any frailties which may be inherent in that argument, it is undeniable that it did not put the Receiver in
the position which it had originally been proposed of having a bank liable to make good.

44 It has been submitted by counsel supporting the Larco offer that the requirement for a purchaser of the note had been
waived by the Receiver. Again, I do not propose to dispose of waiver or estoppel as matters of law. I refer to the episode as yet
another problem for the Receiver and its counsel and a problem which militated against the Larco offer.

45 In outlining initially the obligations of the court on a motion of this kind, I adverted to the question of whether the
Receiver has in any way misled a bidder. It is clear that if a bidder has been misled that may constitute a circumstance upon
which the court will intervene upon the motion for approval. Though it was not passed in argument, there was clear indication
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in the evidence, particularly that of Mr. Shiraz Lalji, that Larco had been misled as to the acceptability of a conditional offer.
This was relevant to the much discussed financing condition.

46  Any suggestion that Larco was misled in this respect must be approached with a measure of skepticism. Larco is apparently
a large sophisticated enterprise and those charged with its affairs appear expert in matters of contract negotiation and finance.
It was advised in and about this transaction not only by members of its own board of directors but by an attorney of Seattle,
Washington, Mr. Thaddas Alston. Mr. Alston testified and was quite evidently an able and experienced lawyer with a connection
of some duration with the affairs of Larco. Larco was also advised by eminently capable solicitors in Toronto. It had every
advantage to review and consider every aspect of the transaction.

47  Mr. Lalji testified that early in the discussions Shaver indicated that conditional offers would be considered on a par with
unconditional offers. This Shaver denies and says that all he ever said was to the effect that: "We will look at all offers." The
evidence of other representatives of the Receiver was that Larco was repeatedly told that a condition would be to its disadvantage.

48  Itis always difficult and distasteful to a judge to have to resolve a direct conflict of evidence between what are apparently
respectable and reliable witnesses. But sometimes the duty is one which cannot be avoided, and in this instance I find myself
compelled to accept the evidence of Shaver and to reject that of Lalji. I do so chiefly on what is most probable. The proposition
that conditional offers would be considered equally with unconditional offers is so palpably ridiculous commercially that it is
difficult to credit that any sensible businessman would say it, or if said, that any sensible businessman would accept it. Indeed
it is a clear inference from Mr. Lalji's evidence that he recognized that it was bizarre and had it been said I doubt very much
that he would have taken it seriously.

49 It was also suggested that Larco was misled into concluding at the last stages that the Receiver was not insisting on
the undertaking of the bank to purchase the note. I have already made brief reference to this. It was said that Mr. Cogan, a
representative of the real estate consultant advising the Receiver, had either said so or had plainly inferred it. This Cogan denies.
Cogan was responsible for the real estate aspects of the transaction and not for the legal or financial ones. If Larco received
such an impression from Cogan, prudence would have dictated that the matter be verified either with Mr. Shaver or with the
solicitors advising the Receiver. So much Mr. Alston conceded in his evidence. It would appear that Mr. Carthy of Weir &
Foulds recognized that there was a deficiency in that regard.

50  The evidence of Mr. Zimmerman, a member of the firm of solicitors advising the Receiver, confirmed by the uncontradicted
evidence of Shaver, was that on September 16th Carthy and Alson were advised during a telephone conversation that the note
purchase undertaking was expected by the Receiver on the following day. It was never received.

51  Taking the evidence as a whole, I am not at all persuaded that Larco was misled in any material respect.

52 Inecriticism of the conduct of the Receiver, criticism which I may say has been very limited in extent, it was submitted that
the Receiver negotiated with other parties after the bid deadline. Specifically reference was made to the Ivordale-Maisonettes
property where a discrepancy had appeared between the words and the numerals in the offer. I am not persuaded that the
resolution of the problem involved negotiation, nor that if it did it offended the process or was prejudicial to Larco.

53 There was likewise some criticism upon the undertaking of the recommended bidders to improve the offer in one respect

made during the hearing. That was in respect of the equity participation. That is a matter which I must have in mind when I
make my final disposition.

54 A special and Somewhat peculiar position in the matter was put on behalf of the defendant Maysfield Property Management
Inc. Maysfield is a corporation whose shares are effectively held by receivers appointed for two other corporations. Maysfield
managed and operated the subject properties before Clarkson was appointed Receiver, and by arrangement with Clarkson
continued to perform that function after the receivership commenced. It employs something over 200 persons. It has substantial
worth and it has substantial revenues.
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55 By letter dated October 16, 1986, Larco offered to purchase the outstanding shares in Maysfield for net book value, an
offer conditional upon approval of the Larco offer by the court. If the offers recommended by the Receiver are approved, there
appears to be no certainty and perhaps not even any probability of the continued viability of Maysfield.

56  Inasecondary submission counsel for Maysfield asked that if an order were made as sought by the Receiver, that that
order should be stayed for some period of time to enable Maysfield to negotiate with the purchaser.

57 I observe by looking at the clock that I have been going for something well over an hour at the moment, and I regret to
tell everyone that I am not finished yet. I propose to take 10 minutes for my benefit and perhaps for yours as well.

58  [Court recessed 11.07 a.m. and resumed 11.19 a.m.]

59 T propose now to express some factual conclusions with respect to the matter.

N

60  The Larco offer is the highest bid. The difference between it and the recommended offers is substantial in absolute amount
but not material in proportion or relation to the over-all amounts involved in the transaction. The difference is not such as to
create any inference that the Disposition Strategy and its application by the Receiver was inadequate or unsuccessful. Indeed
my conclusion would be quite to the contrary. Larco was not misled or unfairly treated by the Receiver in any material regard.
The Larco offer was presented in a form and negotiated in a manner which gave the Receiver legitimate and reasonable cause
for concern as to the advisability of accepting it.

61  Mr. Zimmerman very fairly conceded in his evidence that probably none of those causes was in itself fatal. I think that
probably is so. They were, however, considered cumaulatively by the Receiver and it was in my view legitimate and reasonable
to do so. ‘

62 In essence the position of the Receiver was this: having before it the Larco offer with the concerns about it which it
entertained, having before it the offers which it now recommends which occasioned no such concerns, considering that in relative
terms the difference in return was not material, the Receiver elected to recommend the somewhat lower offers which were not
attended by troublesome concerns against the higher one which was. In my view the Receiver acted reasonably in doing so.

63  Unfortunately, that is not the end of the matter. The question remains in the light of the factual conclusions which I have
reached and expressed, how should my discretion be exercised in the final result? Perhaps it is useful to review very briefly
the propositions governing the duties of the court which I outlined earlier in my reasons. I must consider whether the Receiver
has made a sufficient effort to get the best price and has not acted improperly. I must consider the interests of all parties to the
action, plaintiffs and defendants alike. I must consider the efficacy and the integrity of the process by which the offers were
obtained. I should consider whether there has been any unfaimess in the working out of the process and in a proper case I have
the power and the responsibility to disregard the recommendation of the Receiver and to approve another offer or offers.

64 Those propositions I have put in positive terms. I think some hielp in measuring the ambit of the court's discretion is
to be had from putting certain negative propositions which are not so explicit in the cases but which I think are fairly to be
inferred from them.,

(6—5) (The court ought not to enter into the market-place. In this case it ought not to become involved in the implementatio?
(ofEe—Dispo_sitionr Strategy and the attendant negqtiatibns. The court ought not to sit as on appeal from the decision of the
(Receivef, revieiving Vinhiﬁliutei d_eta_ﬂ every element of the process by which the decision is reached. To dq_se w_ohld bea fuﬁle)
and ﬂuplicitous exercise. The court ought not to embark on a process analogo'us' to the trial of a claim by an unsuccessful biddér}
for something in the nature of specific performance. The court should not proceed against the recommendations of its Receiver)
\except in special circumstances and where the necessity and propriety of doing so are plain. Any other rule or approach WO}Ild)
%masculatc the role of the Receiver and make it almost inevitable that the final neg'otfatio'n'ofi every ‘sale would take place on)
the motion for aEproval)_ """" ) - '
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(_) (In all of this it is necessary to keep in mind not only the - function of the court but the function of the Receiver. TD
Receiver is selected and appomted havmg regard for experience and expertise in the dutres which are involved. It is the functron)

of the Recelver to conduct negotiations and to assess the practical business aspects of the problems involved i in the drsposmon)
of the assets.

67  To put the alternative positions briefly they are these. The submission on behalf of the Receiver is that if the conclusion
is that it has acted reasonably and fairly, and I would add not arbitrarily, in the best interests of the parties, I should make the
order asked.

68  The submission of the objecting defendants reduced to its narrowest compass is along these lines. The Larco offer is
or could by terms of the court's order be made legally susceptible of acceptance. It will produce the most money and it should
be approved.

69  Itis clear that to accede to the Receiver's submission will probably result in a lower return to the estate. I say "probably”
because there are no certainties in this life except the classic ones often referred to. The approval of the recommended offer will
clearly and plainly be detrimental to the position of Maysfield.

70  Reviewing these positions I have concluded that to accede to the position advanced by the defendants involves ignoring
or at any rate acting contrary to the recommendation of the Receiver appointed by the court. It would involve me in making
what is essentially a business decision, though one with some legal components A decision of which the consequences are
not in all respects predictable.

71 lam not, as I said earlier, deciding an action for breach of contract or trying a claim for specific performance. It is because
of that view that I have not responded in these reasons to all of the legal arguments advanced with much force and clarity by
Mr. Falby. In my view of the function which I must discharge the decision of such technical legal matters is not involved.

72 Reference was made in argument to The Queen in right of Ontario et al. v. Ron Engineering & Consiruction Eastern Ltd,
(1981), 119 D.L.R. (3d) 267, [1981] 1 S.C.R. 111, 13 B.LR. 72 (5.C.C.). In that case there were contractual rights at issue as
is made clear by the reasons of Estey J. referred to at p. 274 of the report. No such contractual issues arise here. At most there
are some legal questions raised as being among the concerns that led to rejection of the Larco bid.

73 The decision made by the Receiver was one to which it brought its experience and expertise for the position to which
it was appointed. It was a decision upon which the Receiver had the advice of solicitors and counsel and of an expert real
estate consultant retained for the purpose. It was a decision from which the Receiver did not resile at the conclusion of two
weeks of hearing.

74 ltis clear on the one hand that the court is not to apply an automatic stamp of approval to the decision of the Receiver.
Plainly, the court has power to decide differently and a discretion to exercise which niust be exercised judicially.

75 The court no doubt has power to enter into the process to any extent which appears proper in the circumstances. In Salima
Investments Ltd. v. Bank of Montreal et al. (1985), 21 D.LR. (4th) 473, 65 AR. 372, 41 Alta. L.R. (2d) 58, to which T have
referred, the judge in chambers actually received bids.

76  Inthis case it was suggested by counsel for some of the objecting defendants that the court conduct a run-off or direct the
Receiver to do so between the Larco and the recommended offerors. I have no doubt that I have the power to do so. To exercise
it would, in my view, exhibit very little judgment. It would be to open a Pandora’s box, the contents of which might be more
unruly and unpredictable than the consequences which followed my decision to hear viva voce évidence in this case.

(It is equally clear, in my view, though perhaps not so clearly enunciated, that it is only in an exceptional case that theg
“(court will intervene and proceed contrary to the Receiver's recommendatrons if satisfied, as I am, that the Receiver has acted
(reasonably, prudently and falrly and not arbrtrarr!y)
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78  Much was said during the hearing about the integrity of the process, that is, the process carried through by the Receiver
pursuant to the July order made by Catzman J., and whether Larco had abused or evaded or sought to abuse or evade it. The
Receiver perceived, not unreasonably in my view, that that was so. Certainly it must be said that Larco fell somewhat short
of coming forward promptly, openly, forthrightly and unequivocally with its best offer, an objective at which the process was
directed.

79 In the arguments of counsel for the objecting defendants, particularly for the defendant Prousky, the process was very
narrowly defined; virtually confined to the precise provisions of the plan approved by the court. I do not consider it appropriate
to view it so narrowly or that the ambit of the Receiver's discretion should be so narrowly limited,

80  In addition to the regard which must be had for the process in this case, there is another similar factor for which T must
have regard. It was adverted to by Saunders J. in the two cases of Re Selkirk (1986), 58 C.B.R. (N.S.) 245, and Re Beauty
Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237, which have been referred to in the argument. It was also reflected in
the Nova Scotia Court of Appeal decision in Cameron. In all of those cases the courts have recognized that they are not making
a decision in a vacuum; that they were concerned with the process not only as it affected the case at bar, but as it stood to be
effected in situations of a similar nature in the future. In what was called by MacDonald J. A. in Cameron v. Bank of Nova
Scotia et al. (1981), 45 N.S.R. (2d) 303, 38 C.B.R. (N.S.) 1, 86 A.PR. 303, "the delicate balance of competing interests", that
is a relevant and material one.

81  Inthis case I am reviewing the recommendations of the Receiver. I have had the benefit of two weeks of hearing and the
assistance of a dozen learned counsel, advantages which were denied to the Receiver.

82 If1 were persuaded, and I am not, to conclude that as a result of this hearing the objections of the Receiver had been fully
and satisfactorily met, I should still have much hesitation in rejecting the Receiver's recommendation.

83 Its decision was made as a matter of business judgment on the elements then available to it. It is of the very essence of
a receiver's function to make such judgments and in the making of them to act seriously and responsibly so as to be prepared
to stand behind them.

@Jlf the court were to reject the recommendation of the Receiver in any but the most exceptional circumstances, it }VQulv—d)
(niaterialiy diminiShiand;Weaken the role and funcrtion:c‘)f the Receii/gr both in the pergepﬁon of receivers and in thg pgfcppticgvn)
Eof any others who might have occasion to deal with them. It would lead to the conclusion that the decision of the Recéii/éi')
was of little weight and that the real decision was always made upon the motion for approval. That would be a consequence)

85  Plainly, each case must be decided upon its own facts, and with a view to producing a proper result within the legal
framework to which I have made reference. Such policy considerations as I have just enunciated are, as they were said to be
by Saunders J., secondary, but they are none the less relevant and material.

86  During the time which I have spent considering this matter, I have asked myself many times what the situation would have
been had we been dealing with hundreds of thousands of dollars, rather than hundreds of millions, and a potential difference in
the result potentially reduced accordingly. I have asked myself whether I would have had any difficulty in arriving at a conclusion
and have found myself forced to answer that question in the negative. It is a well-worn adage among lawyers and judges that
hard cases make bad law. Perhaps there is a corollary proposition that large cases have a tendency to do the same sort of thing.

87  The actual difference between the offers under consideration, I am repeating myself, is substantial. It is that alone which
has really created the issue before me. While the actual difference is a factor of much weight, it must also be viewed in its
relative relation to the size of the transaction. No doubt, as the cases have indicated, situations might arise where the disparity
was so great as to call in question the adequacy of the mechanism which had produced the offers. It is not so here, and in my
view that is substantially an end of the matter.
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88  The importance of this motion, and the measure of interest which it has for the parties and for the public, might have made
desirable a period under reserve of sufficient duration to permit the writing of formal reasons for judgment. The circumstances
related to the prospective sales were such that prompt disposition of the motion seemed more important than elegance of
expression. The worst grammatical solecisms will be massaged out in the editorial process. As to the substance of the reasons,
I feel as much confidence as is possible when one is dealing with matters of difficulty, of importance and of some notoriety.

89 There will be orders as asked upon the motion approving the sales. I presume that there will be some mechanical matters
to be dealt with before we all part and I invite counsel, I guess first of all Mr. Lamek, to suggest whether it would be appropriate
that I adjourn for a few moments while those matters be considered and discussed, or whether I should proceed to deal with
them immediately.

MR. LAMEK: I suggest a short adjournment might be useful, My Lord. On the possibility that your lordship would take
the view of this matter that you have expressed this morning a revised draft order was prepared to take into account the
matters that occurred during the course of the hearing. We have not been so bold as to distribute that to other counsel in
advance. Having not seen the revised draft, and of course neither has your lordship, it might be helpful if we do and until
your lordship has a good look at the draft.

HIS LORDSHIP: Does it make any disposition as to costs, Mr. Lamek.
MR. LAMEK: [ did not, my lord.

HIS LORDSHIP: If you will be kind enough to send my copy of it through the Registrar, I will recess now for what, 15
minutes?

MR. LAMEK: I think that should be sufficient, my lord, yes. If it is not perhaps ...
HIS LORDSHIP: You can let me know?

MR. LAMEK: Thank you, my lord.

o

90  [Courtrecessed 11.45 a.m. and resumed 12.07 p.m. Counsel made submissions as to costs.]

HIS LORDSHIP: There will be no order as to costs. Mr. Strosberg's argument, as usual, makes good sense and I would be
hard put to diagree that a measure of benefit has flowed from the proceedings.

91  Atthe same time, I think it fair to observe that the objecting defendants were not proceeding pro bono publico, and I see
no sufficient reason that their participation should be other than at their own expense.

92 Before I depart from the matter I should, which I normally do at the outset before anybody knows whether they have
won or lost, record my gratitude to counsel for their assistance in dealing with the matter and for the orderly conduct of the
proceedings throughout.

93 Motion granted.

Footnotes
1 Enterprises was the initial name used for Larco Enterprises Inc.
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1985 CarswellAlta 332
Alberta Court of Appeal

Salima Investments Ltd. v. Bank of Montreal

1985 CarswellAlta 332, [1985] A.W.L.D. 1418, [1985] A.W.L.D. 1419, 21 D.L.R. (4th)
473, 33 A.C.W.S. (2d) 257, 41 Alta. L.R. (2d) 58, 59 C.B.R. (N.S.) 242, 65 A.R. 372

SALIMA INVESTMENTS LTD. v. BANK OF MONTREAL, MAMMOTH
DEVELOPMENTS LTD. and BOLERO MANAGEMENT LTD.

Laycraft C.J.A., Harradence and Kerans JJ.A.

Judgment: August 26, 1985
Docket: Calgary Nos.?’l7697, 17696

°

Counsel: R. Dodic, for appellant.

G. McKibben, for respondent Bank of Montreal.
Q. Smithi, for respondents Mammoth Developments Ltd. and Bolero Mandgement Ltd.
D. Barber, for third party, 304987 Alberta Ltd. :

Subject: Corporate and Commercial; Insolvency
Headnote

Receivers --- Conduct and liability of receiver — Duties
Receivers — Sale of debtor's assets — Jurisdiction of court — Sale subject to court approval — Order appointing receiver
giving power to sell without court approval — Court having Jurisdiction to refuse to approve sale and to request and
consider further bids. N

A court order had been obtained empowering the receiver of the*defendants to sell the defendants' property without
further order of the court. However, after calling for bids on the property in question and after negotiating an increase in
the price with 8. Ltd., the highest bidder, the receiver, entered into an agreement to sell the property to S. Ltd., but subject
to court approval since the sale price was slightly lower than the appraised value. Prior to the return of the application
for court approval of the sale, a higher offer was made directly to the court by one of the previous bidders. The court
adjourned the application for approval of the sale and requested further bids and on this basis later approved a sale to
a bidder other than S. Ltd. S. Ltd. appealed.

Held:

Appeal dismissed.

By entering into an agreement which was subject to court approval S. Ltd. acknowledged the possibility that the court

might not approve the sale. Having refused to approve the sale, the court was then entitled to and did properly exercise
its discretion in assuming conduct of the sale through a judicial auction.

Appcal from order approving salde or property in receivership.
Memorandum of judgment delivered from the bench by Kerans J.A.:
1 This is an appeal from an order approving the sale of property in receivership.

2 A Queen's Bench order made 16th April 1985 named the respondent Cooper-Lybrand as receiver-manager of the
property of Mammoth Developments Ltd. and Bolero Management Ltd. on the application of a secured creditor, the

Bank of Montreal. The order granted to the receiver the power, among other things, to "sell ... any ... property" including
the 168-room hotel complex and a 76-unit motel.
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1985 CarswellAlta 332, [1985] AW.L.D. 1418, [1985] AW.L.D. 1419, 21 D.L.R. (4thy 473...

3 The receiver advertised the property widely, and called for tenders. The tender notice indicated that the receiver
considered the tenders as only a first step and that it was prepared to negotiate the sale.

4 Seven tenders were received. The highest was from the appellant, Salima Investments Ltd., at $4,400,000. The
others were much lower. The tender of 304987 Alberta Ltd. also involved $300,000 less cash. The appraised value of the
property for forced sale on terms was $4,593,000.

5  The receiver decided to negotiate further with Salima and opened negotiations on 24th July, six days after tenders
were opened. A bargain was made the next day, and the receiver at once notified the other tenderers that their tenders
were rejected and that the receiver was dealing with somebody else. When asked before us why the receiver did not
approach other tenderers for further negotiations, counsel for the receiver replied that the receiver was of the view that
the Salima tender was substantially better than all of the others and, in auy event, that it was not appropriate to negotiate
with more than one prospective purchaser at the same time.

6  The bargain with Salima involved an increase of $50,000 from the tendered price, and an increase in the deposit
from §150,000 to $400,000. Further, the negotiated sale was made subject to court approval.

7 The receiver then issued a motion on Ist August, returnable 8th August, for an order approving the sale. On the
morning of 8th August, before court opened, 304987 Alberta Ltd. made a new offer of $4,533,000 through the clerk.
We infer that this offer was made with knowledge of the Salima bargain, because that information was in the materials
filed in support of the application.

8  Apprised of this development, and of the fact that seasonal market fluctuations made an immediate sale of great
importance, the learned chambers judge adjourned the matter for one day and said that he would consider new bids.
Three were received: the highest was from 2884701 Alberta Lid., at $4,800,000. The next highest was from 304987 Alberta
Ltd. in the amount of $4,756,000, and the third, for $4,700,000 was from Salima. The learned chambers judge decided
that, because it had the earliest completion date and offered the prospect of unbroken chain of management, the bid of
304987 Alberta Ltd. was the best offer. He directed the receiver to complete a sale. Salima appeals.

9  The first ground raises the question of jurisdiction. It is said that the learned chambers judge had no application
before him to approve the sale to 304987 Alberta Ltd. It is also said that he improperly considered the other offers and
other materials. The existence of the other offers was relevant on the question whether to approve the Salima sale and
we see no merit to that argument. Further, we understand the events before him in this way: he first refused to approve
the sale to Salima; then he decided, on his own motion and because of the urgency of the matter, to conduct saummarily
a court sale. He dispensed with notice of motion or other formalities. He had jurisdiction to do that which he did and
there is no merit to this ground of appeal.

10 The second ground of appeal raised for Salima is that the decision of the learned chambers judge gave an unfair
advantage to 304987 Alberta Ltd. over Salima. Salima has no complaint. It agreed to buy the property subject to court
approval, and its contract left it exposed to the risk of something like this happening. I agree with what was said by Hart
J.A.inthisrespect in Cameronv. Bank of N.S. (1981),38 C.B.R. (N.S.) 1 at9-10,45N.S.R. (2d) 303, 86 A.P.R. 303 (C.A):

It is obvious that the receiver did in fact have the power under the original court order to make the sale as he did.
Furthermore, had there been no clause inserted in the sales agreement to the effect that it was subject to the approval
of the court, it is doubtful whether the contract made with the appellant could be disturbed. The receiver, however,
insisted that the clause be placed in the contract making it subject to the approval of the court, and the appellant
considering all of the circumstances agreed to accept this clause as part of the agreement. Both of the parties to the
contract therefore agreed that the sale would not become a binding sale if the vendor chose to submit its terms to
the court for.approval and failed to reccive such approval...
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Salima Investments Ltd. v. Bank of Montreal, 1985 CarswellAlta 332
1985 CarswellAlta 332, [1985] AW.L.D. 1418, [1985] A.W.L.D. 141 9,21 D.L.R. (4th)y 473...

This, in my opinion, shows an intention on behalf of the parties to invoke the normal equitable doctrines which
place the court in the position of looking to the interests of all persons concerned before giving its blessing to a
particular transaction submitted for approval.

11 The real issue, in our view, is the appropriate exercise of the admitted discretion of the court when "looking to the
interests of all persons concerned". It certainly does not follow, for example, that the court on an application for approval
of a sale is bound to conduct a judicial auction or even to accept 2 higher last-minute bid. There are, however, binding
policy considerations.(In Can, Permanent Trust Co. v. King Art Dev. Ltd., 32 Alta, L.R.'.(2d) 1,[198414 W.W.R. 587, 12)
(D.L.R. (4th) 161, 54AR. 172, we said that receivers (and masters on foreclosure) should look for new and imaginative)
(ways t_£_>_ get the highest possible price in these cases. Sale by tender is not necessarily the best method for a commerciaD
(property which involves also the sale of an ongoing business. The receiver here accepted the challenge offered by this)
(court,and combined a call for tenders with subsequent negotiations,)In order to encourage this technique, ihich we
understand has met with some success, the court should not undermine it. Tt is undermined by a judicial auction, becausc
all negotiators must then keep something in reserve. Worse, the person who successfully negotiates with the receiver will
suffer a disadvantage because his bargain will become known to others.

12 (WQ think that the proper exercise of judiciakdiscretion in these circumstances should be limited, in the first instancE,)
(to an iiicjtiiry whether the receiver has made a sifficient cffort to get the best price and not acted improvidcntlﬂ'lﬁ
examining that question, there are many factors which the court may consider. As Macdonald J.A. said in the Cameron
case at pp. 11-12:

There are, of course, many reasons why a court might not approve an agrecement of purchase and sale, viz., where the
offer accepted is so low in relation to the appraised value as to be unrealistic; or, where the circumstances indicate
that insufficient time was allowed for the making of bids or that inadequate notice of sale by bid was given (where
the receiver sells property by the bid method); or, where it can be said that the proposed sale is not in the best interest
of cither the creditors or the owner.

13 This is not a total catalogue of those factors which might lead a court to refuse to approve a sale.

14 The principal argument before us turned on the question why the receiver did not approach 304987 Alberta Ltd.
to negotiate at the same time as it approached Salima.

15 We do not have the benefit of the recorded reasons by the learned chambers judge. We assume that he came to
the conclusion that the efforts of the receiver — while always in good faith — had not been adequate. In our view, there
was evidence before him to support that finding, and we cannot say that this conclusion is so unreasonable as to warrant
interference. Nor can we criticize his decision to conduct a summary court-supervised sale in the urgent circumstances
which then arose.

16  We dismiss the appeal.

Appeal dismissed.
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Alberta Rules of Court {Rule 6.28)

Division 4
Restriction on Media Reporting
and Public Access to Court Proceedings

(Application of this Division)
(s,gg) (Unless an enactment otherwise provides or the Court otherwise orders,)

(this Division applies to an application for an order)
(@. fo ban publicaﬁpn- of court proceedings,)
{(®) to séa! or par:t.i'al'l.y‘seal a court file,)
((g)~pérh1itting a persdn ) ngi'v'e evidence in a way that prevents that person)
(or another person from being identified,)
@ fora hearing from which the public is excluded, or)
((e)_for use of a pscudonym.)

Restricted court access applications and orders

6.29 An application under this Division is to be known as a restricted court
access application and an order made under this Division is to be known as a
restricted court access order,

When restricted court access application may be filed

6.30 A person may file a restricted court access application only if a judge has
authority to make a restricted court access order under an enactment or at
common law.

Timing of application and service

6.31 "An applicant for a restricted court access order must, 5 days or more
before the date scheduled for the hearing, trial or proceeding in respect of which
the order is sought,

(a) file the application in Form 32, and
(b) unless the Court otherwise orders, serve every party and any other
person named or described by the Court.

Notice to media
6.32 When a restricted court access application is filed, a copy of it must be

served on the court clerk, who must, in accordance with+the direction of the Chief

Justice, give notice of the application to

(a) the electronic and print media identified or described by the Chief
Justice, and

(b) any other person named by the Court.

AR 124/2010 56.32;163/2010

Part 6: Resolving Issues and Preserving Rights  6~16 December, 2010
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Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41, 2002 CSC 41,...
2002 SCC 41, 2002 CSC 41, 2002 CarsweliNat 822, 2002 CarsweliNat 823... T

2002 SCC 41, 2002 CSC 41
Supreme Court of Canada

Sierra Club of Canada v. Canada (Minister of Finance)

2002 CarswellNat 822, 2002 CarswellNat 823, 2002 SCC 41, 2002 CSC 41, [2002] 2 S.C.R. 522, [2002] S.C.J.
No. 42, 113 A.C.W.S. (3d) 36, 18 C.P.R. (4th) 1, 20 C.P.C. (5th) 1, 211 D.L.R. (4th) 193, 223 F.T.R. 137 (note), 287
N.R. 203, 40 Admin. L.R. (3d) 1, 44 C.E.L.R. (N.S.) 161, 93 C.R.R. (2d) 219, J.E. 2002-803, REJB 2002-30902

Atomic Energy of Canada Limited, Appellant v. Sierra Club of
Canada, Respondent and The Minister of Finance of Canada, the
Minister of Foreign Affairs of Canada, the Minister of International
Trade of Canada and the Attorney General of Canada, Respondents

MecLachlin C.J.C., Gonthier, Tacobucci, Bastarache, Binnie, Arbour, LeBel JJ.

Heard: November 6, 2001
Judgment: April 26, 2002
Docket: 28020

Proceedings: reversing (2000), 2000 CarswellNat 970, (sub nom. Atomic Energy of Canada Ltd. v. Sierra Club of Canada)
1§7D.LR. (4th) 231, 256 N.R. 1, 24 Admin. L.R. (3d) 1, [2000] 4 FC. 426, 182 F.T.R. 284 (note), 2000 CarswellNat

3271, [2000] F.C.J. No. 732 (Fed. C.A.); affirming (1999), 1999 CarswellNat 2187, [2000] 2 F.C. 400, 1999 CarswellNat
3038, 179 F.T.R. 283, [1999] F.C.J. No. 1633 (Fed. T.D.)

[~

Counsel: J. Brett Ledger and Peter Chapin, for appellant

szothy J. Howard and Franklin S. Gertler, for respondent Sierra Club of Cdnddd

Graham Garton, Q.C., and J. Sanderson Graham, for respondents Minister of Finance of Canada, Minister of F oreign
Affairs of Canada, Minister of International Trade of Canada, and Attorney General of C’anad_a R

Subject: Intellectual Property; Property; Civil Practice and Procedure; Evidence; Environmental

Headnote

Evidence --- Documentary evidence — Privilege as to documents — Miscellaneous documents

Confidentiality order was necessary in this case because disclosure of confidential documents would impose serious risk
on important commercial interest of Crown corporation and there were no reasonable alternative measures to granting
of order — Confidentiality order would have substantial salutary effects on Crown corporation's right to fair trial and on
freedom of expression — Deleterious effects of confidentiality order on open coutt principle and freedom of expression
would be minimal — Salutary effects of order outweighed deleterious effects — Canadian Env1ronmental Assessment
Act, 8.C. 1992, c. 37, s. 5(1)(b) — Federal Court Rules, 1998, SOR/98-106, R. 151, 312.

Practice --- Discovery — Discovery of documents — Privileged document — Miscellancous privileges

Confidentiality order was necessary in this case because disclosure of confidential documents would impose serious risk
on important commercial interest of Crown corporation and there were no reasonable alternative measures to granting
of order — Confidentiality order would have substantial salutary effects on Crown corporation's right to fair trial and on
frecdom of expression — Deleterious effects of confidentiality order on open court principle and freedom of expression
would be minimal — Salutary effects of order outweighed deléterious effects — Canadian Environmental Assessment
Act, 8.C. 1992, ¢. 37, 5. 5(1)(b) — Federal Court Rules, 1998, SOR/98-106, R. 151, 312.

Practice --- Discovery — Examination for discovery — Range of examination — Privilege — Miscellancous privileges
Confidentiality order was necessary in this case because disclostire of confidential documents would i impose serious risk
on important commercial interest of Crown corporation and there were no reasonable alternative measures to granting
of order — Confidentiality order would have substantial salutary effects on Crown corporation's right to fair trial and on
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Sierra Club of Canada v. Canada {Minister of Finance), 2002 SCC 41, 2002 CSC 41,...
2002 SCC 41, 2002 CSC 41, 2002 CarswellNat 822, 2002 CarsweliNat 823...

freedom of expression — Deleterious effects of confidentiality order on open court principle and freedom of expression
would be minimal — Salutary effects of order outweighed deleterious effects — Canadian Environmental Assessment
Act, S.C. 1992, c. 37, s. 5(1)(b) — Federal Court Rules, 1998, SOR/98-106, R. 151, 312.

Preuve --- Preuve documentaire — Confidentialité en ce qui concerne les documents — Documents divers

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels menacerait
gravement l'intérét commercial important de la société d'Etat et parce qu'il n'y avait aucune autre option raisonnable
que celle d'accorder I'ordonnance — Ordonnance de confidentialité aurait des effets bénéfiques considérables sur le droit
de la société d'Etat & un procés équitable et 4 la liberté d'expression — Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets bénéfiques de
l'ordonnance Femportaient sur ses effets préjudiciables — Loi canadienne sur I'évaluation environnementale, L.C. 1992,
c. 37, art. 5(1)b) — Regles de la §our fédérale, 1998, DORS/98-106, r. 151, 312, &

Procédure --- Communication de la preuve — Communication des documents — Documents confidentiels — Divers
types de confidentialité

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels menacerait
gravement l'intérét commercial important de Ia société d'Etat et parce qu'il n'y avait aucune autre option raisonnable
que celle d'accorder I'ordonnance — Ordonnance de confidentialité aurait des effets bénéfiques considérables sur le droit
de la société d'Etat & un procés équitable et A la liberté d'expression — Ordonnance de confidentialité n'aurait que des
effets préjygiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets bénéfiques de
I'ordonnance l'emportaient sur ses effets préjudiciables — Loi canadienne sur l'évaluation environnementale, L.C. 1992,
c. 37, art. 5(1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312.

Procédure --- Communication de la preuve — Interrogatoire préalable — Etendue de Iinterrogatoire — Confidentialité
— Divers types de confidentialité

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels menacerait
gravement I'intérét commercial important de la société d'Etat et parce qu'il n'y avait aucune autre option raisonnable
que celle d'accorder 'ordonnance — Ordonnance de confidentialité aurait des cffcts bénéfiques considérables sur le droit
de la société d'Etat 3 un procés équitable et 4 la liberté d'expression — Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets bénéfiques de
I'ordonnance 'emportaient sur ses effets préjudiciables — Loi canadienne sur I'évaluation environnementale, L.C. 1992,
c. 37, art. 5(1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312.

The federal government provided a Crown corporation with a $1.5 billion loan for the construction and sale of two
CANDU nuclear reactors to China. An environmental organization sought judicial review of that decision, maintaining
that the authorization of financial assistance triggered s. 5(1)(b) of the Canadian Environmental Assessment Act. The
Crown corporation was an intervenor with the rights of a party in the application for judicial review. The Crown
corporation filed an affidavit by a senior manager referring to and summarizing confidential documents. Before cross-
examining the senior manager, the environmental organization applied for production of the documents. After receiving
authorization from the Chinese authoritics to disclose the documents on the condition that they be protected by a
confidentiality order, the Crown corporation sought to introduce the documents under R. 312 of the Federal Court Rules,
1998 and requested a confidentiality order. The confidentiality order would make the documents available only to the
parties and the court but would not restrict public access to the proceedings.

The trial judge refused to grant the order and ordered the Crown corporation to file the documents in their current form,
or in an edited version if it chose to do so. The Crown corporation appealed under R. 15! of the Federal Court Rules,
1998 and the environmental organization cross-appealed under R. 312. The majority of the Federal Court of Appeal
dismissed the appeal and the cross-appeal. The confidentiality order would have been granted by the dissenting judge.
The Crown corporation appealed.

Held: The appeal was allowed.

Publication bans and confidentiality orders, in the context of judicial proceedings, are similar. The analytical approach to
the exercise of discretion under R. 151 should echo the underlying principles set out in Dagenais v. Canadian Broadcasting
Corp., [1994] 3 S.C.R. 835 (8.C.C.). A confidentiality order under R. 151 should be granted in only two circumstances,
when an order is needed to prevent serious risk to an important interest, including a commercial interest, in the
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context of litigation because reasonable alternative measures will not prevent the risk, and when the salutary effects
of the confidentiality order, including the effects on the right of civil litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free expression, which includes public interest in open.and accessible court

_ proceedings.

The alternatives to the confidentiality order suggested by the Trial Division and Court of Appeal were problematic.
Expunging the documents would be a virtually unworkable and ineffective solution. Providing summaries was not a
reasonable alternative measure to having the underlying documents available to the parties. The confidentiality order
was necessary in that disclosure of the documents would impose a serious risk on an important commercial interest of
the Crown corporation, and there were no reasonable alternative measures to granting the order. :

The confidentiality order would have substantial salutary effects on the Crown corporation's right to a fair trial and
on freedom of expression. The deleterious effects of the confidentiality order on the open court principle and freedom
of expression would be minimal. If the order was not granted and in the course-of the judicial review application the
Crown corporation was not required to mount a defence under the Canadian Environmental Assessment Act, it was
possible that the Crown corporation would suffer the harm of having disclosed confidential information in breach of
its obligations with no corresponding benefit to the right of the public' to freedom of expression. The salutary effects of
the order outweighed the deleterious effects. ’

Le gbuvcrncmcnt fédéral a fait un prét de I'ordre de 1,5 milliards de dollar en rapport avec la construction ct la vente
par une société d'Etat de deux réacteurs nucléaires CANDU 4 la Chine. Un organisme environnemental a sollicité le
contrdle judiciaire de cette décision, soutenant que cetle autorisation d'aide financiére avait déclenché l'application de
T'art. 5(1)b) de la Loi canadienne sur 'évaluation environnementale. La société d'Etat était intervenante au débat et elle
avait recu les droits de partic dans la demande de contréle judiciaire. Elle a dépos¢ l'affidavit d'un cadre supéricur dans
lequel ce dernier faisait référence & certains documents confidentiels et en faisait le résumé. L'organisme environnemental
a demandé la production des documents avant de procéder au contre-interrogatoire du cadre supérieur. Aprés avoir
obtenu l'autorisation des autorités chinoises de communiquer les documents & la condition qu'ils soicnt protégés par
une ordonnance de confidentialité, la société d'Etat a cherché a les introduire en invoquant la r: 312 des Régles de la
Cour fédérale, 1998, et elle a aussi demandé une ordonnance de confidentialité. Selon les termes de l'ordonnance de
confidentialité, lés documents seraient uniquement mis a la disposition des parties et du tribunal, mais I'accés du public
aux débats ne serait pas interdit.

Le juge de premiére instance a refusé I'ordonnance de confidentialité et a ordonné a la sociéte d'Etat de déposer les
documents sous leur forme actuelle ou sous une forme révisée, 4 son gré. La société d'Etat a interjeté appel en vertu de
lar. 151 des Régles de la Cour fédérale, 1998, et I'organisme environnemental a formé un appel incident en vertu de la .
312. Les juges majoritaires de la Cour d'appel ont rejeté le pourvoi et le pourvoi incident. Le juge dissident aurait accordé
I'ordonnance de confidentialité. La société d'Etat a interjeté appel.

Arrét: Le pourvoi a été accueilli.

1l y a de grandes ressemblances entre 'ordonnance de non-publication et l'ordonnance de confidentialité dans le contexte
des procédures judiciaires. L'analyse de I'exercice du pouvoir discrétionnaire sous le régime de la r. 151 devrait refléter
les principes sous-jacents énoncés dans l'arrét Dagenais c. Société Radio-Canada, [1994] 3 R.C.S. 835. Une ordonnance
de confidentialité rendue en vertu de la r. 151 ne devrait I'¢tre que lorsque: 1) une telle ordonnance est nécessaire pour
écarter un risque sérieux pour un intérét important, y compris un intérét commercial, dans le cadre d'un litige, enl'absence
d'autres solutions raisonnables pour écarter ce risque; ct 2) les effets bénéfiques de Tordonnance de confidentialité, y
compris les effets sur les droits des justiciables civils & un proces équitable, I'emportent sur ses effets préjudiciables, y
compris les effets sur le droit & la liberté d'expression, lequel droit comprend lintérét du public & l'accés aux débats
judiciaires.

Les solutions proposées par la Division de premiére instance et par la Cour d'appel comportaient toutes deux des
problémes. Epurer les documents serait virtuellement impraticable et inefficace. Fournir des résumés des documents ne
constituait pas une « autre option raisonnable » & la communication aux parties des documents de base. L'ordonnance de
confidentialité était nécessaire parce que la communication des documents menacerait gravement un intérét commercial
important de la société d'Etat et parce qu'il n'existait aucune autre option raisonnable que celle d'accorder 'ordonnance.
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6 In the course of the application by Sierra Club to set aside the funding arrangements, the appellant filed an affidavit
of Dr. Simon Pang, a senior manager of the appellant. In the affidavit, Dr. Pang referred to and summarized certain
documents (the "Confidential Documents"). The Confidential Documents are also referred to in an affidavit prepared
by Dr. Feng, one of AECL's experts. Prior to cross-examining Dr. Pang on his affidavit, Sierra Club made an application
for the production of the Confidential Documents, arguing that it could not test Dr. Pang's evidence without access to the
underlying documents. The appellant resisted production on various grounds, including the fact that the documents were
the property of the Chinese authorities and that it did not have authority to disclose them. After receiving authorization
by the Chinese authorities to disclose the documents on the condition that they be protected by a confidentiality order, the
appellant sought to introduce the Confidential Documents under R. 312 of the Federal Court Rules, 1998, SOR/98-106,
and requested a confidentiality order in respect of the documents.

7  Under the terms of the order requested, the Confidential Documents would only be made available to the parties and
the court; however, there would be no restriction on public access to the proceedings. In essence, what is being sought is
an order preventing the dissemination of the Confidential Documents to the public.

8 The Confidential Documents comprise two Environmental Impact Reports on Siting and Construction Design
(the "EIRs"), a Preliminary Safcty Analysis Report (the "PSAR"), and the supplementary affidavit of Dr. Pang, which
summarizes the contents of the EIRs and the PSAR. If admitted, the EIRs and the PSAR would be attached as exhibits
to the supplementary affidavit of Dr. Pang. The EIRs were prepared by the Chinese authorities in the Chinese language,
and the PSAR was prepared by the appellant with assistance from the Chinese participants in the project. The documents
contain a mass of technical information and comprise thousands of pages. They describe the ongoing environmental
assessment of the construction site by the Chinese authorities under Chinesc law.

9 As noted, the appellant argues that it cannot introduce the Confidential Documents into evidence without a
confidentiality order; otherwise, it would be in breach of its obligations to the Chincsc authorities. The respondent's
position is that its right to cross-examine Dr. Pang and Dr. Feng on their affidavits would be effectively rendered
nugatory in the absence of the supporting documents to which the affidavits referred. Sierra Club proposes to take the
position that the affidavits should therefore be afforded very little weight by the judge hearing the application for judicial
review.

10 The Federal Court of Canada, Trial Division, refused to grant the confidentiality order and the majority of
the Federal Court of Appeal dismissed the appeal. In his dissenting opinion, Robertson J.A. would have granted the
confidentiality order.

III. Relevant Statutory Provisions
11 Federal Court Rules, 1998, SOR/98-106
151.(1) On motion, the Court may order that materialsto be filed shall be treated as confidential.

(2) Before making an order under subsection (1), the Court must be satisfied that the material should be trcated as
confidential, notwithstanding the public interest in open and accessible court proceedings.

IV. Judgments below
A. Federal Court of Canada, Trial Division, [2000] 2 F.C. 400

12 Pelletier J. first considered whether leave should be granted pursuant to R. 312 to introduce the supplementary
affidavit of Dr. Pang to which the Confidential Documents were filed as exhibits. In his view, the underlying question
was that of relevance, and he concluded that the documents were relevant to the issue of the appropriate rembdy. Thus,
in the absence of prejudice to the respondent, the affidavit should be permitted to be served and filed. He noted that
the respondents would be prejudiced by delay, but since both parties had brought interlocutory motions which had
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contributed to the delay, the desirability of having the entire record before the court outweighed the prejudice arising
from the delay associated with the introduction of the documents.

13 On the issue of confidentiality, Pelletier J. concluded that he must be satisfied that the need for confidentiality
was greater than the public interest in open court proceedings, and observed that the argument for open proceedings in
this case was significant given the public interest in Canada's role as a vendor of nuclear technology. As well, he noted
that a confidentiality order was an exception to the rule of open access to the courts, and that such-an order should be
granted only where absolutely necessary.

14 Pelletier J. applied the same test as that used in patent litigation for the issue of a protective order, which is
essentially a confidentiality order. The granting of such an order requires the appellant to show a subjective belief that the
information is confidential and that its interests would be harmed by disclosure. In addition, if the order is challenged,
then the person claiming the benefit of the order must demonstrate objectively that the order is required. This objective
clement requires the party to show that the information has been treated as confidential, and that it is recasonable to
believe that its proprietary, commercial and scientific interests could be harmed by the disclosure of the information.

15  Concluding that both the subjective part and both elements of the objective part of the test had been satisfied,
he nevertheless stated: "However, I am also of the view that in public law cases, the objective test has, or should have,
a third component which is whether the public interest in disclosure exceeds the risk of harm to a party arising from
disclosure" (para. 23).

16 A very significant factor, in his view, was the fact that mandatory production of documents was not in issue
here. The fact that the application involved a voluntary tendering of documents to advance the appellant's own cause as
opposed to mandatory production weighed against granting the confidentiality order.

17  In weighing the public interest in disclosure against the risk of harm to AECL arising from disclosure, Pelletier
J. noted that the documents the appellant wished to put before the court were prepared by others for other purposes,
and recognized that the appellant was bound to protect the confidentiality of the information. At this stage, he again
considered the issue of materiality. If the documents were shown to be very material to a critical issue, "the requirements
of justice militate in favour of a confidentiality oxder. If the documents are marginally relevant, then the voluntary nature
of the production argues against a confidentiality order” (para. 29). He then decided that the documents were material
to a question of the appropriate remedy, a significant issue in the event that the appellant failed on the main issue.

18 PelletierJ. also considered the context of the case and held that since the issue of Canada's role as a vendor of nuclear
technology was one of significant public interest, the burden of justifying a confidentiality order was very onerous. He
found that AECL could expunge the sensitive material from the documents, or put the evidence before the court in some
other form, and thus maintain its full right of defence while preserving the open access to court proceedings.

19 Pelletier J. observed that his order was being made without having perused the Confidential Documents because
they had not been put before him. Although he noted the line of cases which holds that a judge ought not to deal with the
issue of a confidentiality order without reviewing the documents themselves, in his view, given their voluminous nature
and technical content as well as his lack of information as to what information was already in the public domain, he
found that an examination of these documents would not have been useful.

20  Pelletier J. ordered that the appellant could file the documents in current form, or in an edited version if it chose
to do so. He also granted leave to file material dealing with the Chinese regulatory process in general and as applied to
this project, provided it did so within 60 days.

B. Federal Court of Appeal, [2000] 4 F.C. 426

(1) Evans J.A. (Sharlow J.A. concurring)
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21 At the Federal Court of Appeal, AECL appealed the ruling under R. 151 of the Federal Court Rules, 1998, and
Sierra Club cross-appealed the ruling under R. 312.

22 With respect to R. 312, Evans J.A. held that the documents were clearly relevant to a defence under s. 54(2)(b),
which the appellant proposed to raise if 5. 5(1)(b) of the CEAA was held to apply, and were also potentially relevant
to the exercise of the court's discretion to refuse a remedy even if the Ministers were in breach of the CEAA. Evans
J.A. agreed with Pelletier J. that the benefit to the appellant and the court of being granted leave to file the documents
outweighed any prejudice to the respondent owing to delay and thus concluded that the motions judge was correct in
granting leave under R. 312.

23 On the issue of the confidentiality order, Evans J.A. considered R. 151, and all the factors that the motions judge
had weighed, including the commercial sensitivity of the documents, the fact that the appellant had received them in
confidence from the Chinese authoritics, and the appellant's arg"dmcm that without the documents it could not mount a
full answer and defence to the application. These factors had to be weighed against the principle of open access to court
documents. Evans J.A. agreed with Pelletier J. that the weight to be attached to the public interest in open proceedings
varied with context and held that, where a case raises issues of public significance, the principle of openness of judicial
process carries greater weight as a factor in the balancing process. Evans J.A. noted the public interest in the subject
matter of the litigation, as well as the considerable media attention it had attracted.

24  Insupport of his conclusion that the weight assigned to the principle of openness may vary with context, Evans J.A.
relied upon the decisions in 4B Hassle v. Canada ( Minister of National Health & Welfure), [2000] 3 F.C. 360 (Fed. C.A.),
where the court took into consideration the relatively small public interest at stake, and Ethy! Canada Inc. v. Canada
(Attorney General) (1998), 17 C.P.C. (4th) 278 (Ont. Gen. Div.), at p. 283, where the court ordered disclosure afler
determining that the case was a significant constitutional case where it was important for the public to understand the
issues at stake. Evans J.A. obscrved that openness and public participation in the assessment process are fundamental
to the CEAA, and concluded that the motions judge could not be said to have given the principle of openness undue
weight even though confidentiality was claimed for a relatively small number of highly techinical documents.

25 EvansJ.A. held that the motions judge had placed undue emphasis on the fact that the introduction of the documents
was voluntary; however, it did not follow that his decision on the confidentiality order must therefore be set aside. Evans
J.A. was of the view that this error did not affect the ultimate conclusion for three reasons. First, like the motions judge,
he attached great weight to the principle of openness. Secondly, he held that the inclusion in the-affidavits of a summary
of the reports could go a long way to compensate for the absence of the originals, should the appellant choose not to put
them in without a confidentiality order. Finally, if AECL submitted the documents in an expunged fashion, the claim
for confidentiality would rest upon a relatively unimportant factor, i.e., the appellant's claim that it would suffer a loss
of business if it breached its undertaking with the Chinese authorities. -

26  Evans J.A. rejected the argument that the motions judge had erred in deciding the motion without reference to the
actual documents, stating that it was not necessary for him to inspect them, given that summaries were available and that
the documents were highly technical and incompletely translated. Thus, the appeal and cross-appeal were both dismissed.

(2) Robertson J.A. (dissenting)

27  Robertson J.A. disagreed with the majority for three reasons. First, in his view, the level of public interest in the
case, the degree of media coverage, and the identities of the parties should not be taken into consideration in assessing
an application for a confidentiality order. Instead, he held that it was the nature of the evidence for which the order is
sought that must be examined. ‘

28 Inaddition, he found that without a confidentiality order, the appellant had to choose between two unacceptable
options: either suffering irreparable financial harm if the confidential information was introduced into evidence or being
denied the right to a fair trial because it could not mount a full defence if the evidence was not introduced.
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29 Finally, he stated that the analytical framework employed by the majority in reaching its decision was fundamentally
flawed as it was based largely on the subjective views of the motions judge. He rejected the contextual approach to the
question of whether a confidentiality order should issue, emphasizing the need for an objective framework to combat
the perception that justice is a relative concept, and to promote consistency and certainty in the law.

30 To establish this more objective framework for regulating the issuance of confidentiality orders pertaining to
commercial and scientific information, he turned to the legal rationale underlying the commitment to the principle of
open justice, referring to Edmonton Journal v. Alberta (Attorney General), {1989] 2 S.C.R. 1326 (S.C.C.). There, the
Supreme Court of Canada held that open proceedings foster the search for the truth, and reflect the importance of public
scrutiny of the courts.

31  Robertson J.A. stated that, although the principle of open justice is a reflection of the basic democratic value of
accountability in the exercise of judicial power, in his view, the principle that justice itsclf must be secured is paramount.
He concluded that justice as an overarching principle means that exceptions occasionally must be made to rules or
principles.

32 He observed that, in the aréa of commercial law, when the information sought to be protected concerns "trade
secrets,” this information will not be disclosed during a trial if to do so would destroy the owner's proprictary rights
and expose him or her to irreparable harm in the form of financial loss. Although the case before him did not involve
a trade secret, he nevertheless held that the same treatment could be extended to commercial or scientific information
which was acquired on a confidential basis and attached the following criteria as conditions precedent to the issuance
of a confidentiality order (at para. 13): V

(1) the information is of a confidential nature as opposed to facts which one would like to keep confidential; (2) the
information for which confidentiality is sought is not already in the public domain; (3) on a balance of probabilities
the party secking the confidentiality order would suffer irreparable harm if the information were made public; (4)
the information is relevant to the legal issues raised in the case; (5) correlatively, the information is "necessary" to
the resolution of those issues; (6) the granting of a confidentiality order does not unduly prejudice the opposing
party; and (7) the public interest in open court proceedings does not override the private interests of the party
seeking the confidentiality order. The onus in establishing that criteria one to six are met is on the party seeking the
confidentiality order. Under the seventh criterion, it is for the opposing party to show that a prima facie right to a
protective order has been overtaken by the need to preserve the openness of the court proceedings. In addressing
these criteria one must bear in mind two of the threads woven into the fabric of the principle of open justice: the
searchifor truth and the preservation of the rule of law. As stated at the 8utset, I do not believe that the perceived
degrec of public importance of a case is a relevant consideration.

33 Inapplying these criteria to the circumstances of the case, Robertson J.A. concluded that the confidentiality order
should be granted. In his view, the public interest in open court proceedings did not override the interests of AECL in
maintaining the confidentiality of these highly technical documents.

34 Robertson J.A. also considered the public interest in the need to ensure that site-plans for nuclear installations
were not, for example, posted on a web-site. He concluded that a confidentiality order would not undermine the two
primary objectives underlying the principle of open justice: truth and the rule of law. As such, he would have allowed
the appeal and dismissed the cross-appeal.

V. Issues
35

A. What is the proper analytical approach to be applied to the exercise of judicial discretion where a litigant seeks
a confidentiality order under R. 151 of the Federal Court Rules, 19987
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B. Should the confidentiality order be granted in this case?
V1. Analysis
A. The Analytical Approach to the Granting of a Confidentiality Order
(1) The General Framework: Herein the Dagenais Principles

36  The link between openness in judicial proceedings and freedom of expression has been firmly established by this
Court. In Canadian Broadcasting Corp. v. New Brunswick ( Attorney General), [1996] 3 S.C.R. 480 (S.C.C.) [hereinafter
New Brunswick], at para. 23, La Forest J. expressed the relationship as follows:

The principle of open courts is inextricably tied to the rights guaranteed by s. 2(b). Openness permits public access
to information about the courts, which in turn permits the public to discuss and put forward opinions and criticisms
of court practices and proceedings. While the freedom to express idcas and opinions about the opcration of the
courts is clearly within the ambit of the freedom guaranteed by s. 2(b), so too is the right of members of the public
to obtain information about the courts in the first place.

Under the order sought, public access and public scrutiny of the Confidential Documents would be restricted; this would
clearly infringe the public's freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of Judicial discretion to grant a confidentiality
order should begin with the principles set out by this Court in Dagenais v. Canadian Broadcasting Corp.,[1994} 3 S.C.R.
835 (S.C.C.). Although that case dealt with the common law jurisdiction of the court to order a publication ban in the
criminal law context, there are strong similarities between publication bans and confidentiality orders in the context of
judicial proceedings. In both cases a restriction on freedom of expression is sought in order to prescrve or promote an
interest engaged by those proceedings. As such, the fundamental question for a court to consider in an application for
a publication ban or a confidentiality order is whether, in the circumstances, the right to freedom of expression should
be compromised.

38  Although in each case freedom of expression will be engaged in a different context, the Dagenais framework utilizes
overarching Canadian Charter of Rights and Freedoms principles in order to balance freedom of expression with other
rights and interests, and thus can be adapted and applied to various circumstances. As a result, the analytical approach
to the exercisc of discretion under R. 151 should echo the underlying principles laid out in Dagenais, supra, although it
must be tailored to the specific rights and interests engaged in this case.

39 Dagenais, supra, dealt with an application by four accused persons under the court's common law jurisdiction
requesting an order prohibiting the broadcast of a television programme dealing with the physical and sexual abuse of
young boys at religious institutions. The applicants argued that because the factual circumstances of the programme
were very similar to the facts at issue in their trials, the ban was necessary to preserve the accuseds' right to a fair trial.

40 Lamer C.J. found that the common law discretion to order a publication ban must be cxercised within the boundaries
set by the principles of the Charter. Since publication bans necessarily curtail the freedom of expression of third parties,
he adapted the pre-Charter common law rule such that it balanced the right to freedom of expression with the right to a
fair trial of the accused in a way which reflected the substance of the test from R. v. Oales, [1986] 1 S.C.R. 103 (S.C.C.).
At p. 878 of Dagenais, Lamer C.J. set out his reformulated test: '

A publication ban should only be ordered when:

(a) Such a ban is necessary in order to prevent a real and substantial risk to the fairness of the trial, because
reasonably available alternative measures will not prevent the risk; and
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(b) The salutary effects of the publication ban outweigh the deleterious effects to the free expression of those
affected by the ban. {Emphasis in original.]

4] In New Brunswick, supra, this Court modified the Dagenais test in the context of the related issue of how the
discretionary power under s. 486(1) of the Criminal Code to exclude the public from a trial should be exercised. That case
dealt with an appeal from the trial judge's order excluding the public from the portion of a sentencing proceeding for
sexual assault and sexual interference dealing with the specific acts committed by the accused on the basis that it would
avoid "undue hardship" to both the victims and the accused.

42  LaForest J. found that s. 486(1) was a restriction on the s. 2(b) right to freedom of expression in that it provided
a "discretionary bar on public and media access to the courts": New Brunswick, supra, at para. 33; however, he found
this infringement to be justified under s. 1 provided that the discretion was exercised in accordance with the Charter.
Thus, the approach taken by La Forest J. at para. 69 to the exercise of discretion under s. 486(1) of the Criminal Code,
closely mirrors the Dagenais common law test:

(a) the judge must consider the available options and consider whether there are any other reasonable and
cffective alternatives available;

(b) the judge must consider whether the order is limited as much as possible; and

(c) the judge must weigh the importance of the objectives of the particular order and its probable cffects against
the importance of openness and the particular cxpression that will be limited in order to ensure that the positive
and negative effects of the order are proportionate.

In applying this test to the facts of the case, La Forest J. found that the evidence of the potential undue hardship consisted
mainly in the Crown's submission that the evidence was of a "dclicate nature” and that this was insufficient to override
the infringement on freedom of expression.

43 This Court has recently revisited the granting of a publication ban under the court's common law jurisdiction in R. v.
Mentuck, 2001 SCC 76 (S.C.C.), and its companion case R. v. E. {O.N.), 2001 SCC 77 (8.C.C.). In Mentuck, the Crown
moved for a publication ban to protect the identity of undercover police officers and operational methods employed by
the officers in their investigation of the accused. The accused opposed the motion as an infringement of his right to a
fair and public hearing under s. 11(d) of the Charter. The order was also opposed by two intervening newspapers as an
infringement of their right to freedom of expression.

44  The Court noted that, while Dagenais dealt with the balancing of freedom of expression on the one hand, and
the right to a fair trial of the accused on the other, in the case before it, both the ‘;ight of the accused to a fair and
public hearing, and freedom of expression weighed in favour of denying the publication ban. Thesc rights were balanced
against interests relating to the proper administration of justice, in particular, protecting the safety of police officers and
preserving the efficacy of undercover police operations.

(In_spite of this distinction, the Court noted that underlying the approach taken in both Dagenais and New)
(Brunswick was the goal of ensuring that the judicial discretion to order publication bans is subject to no lower a standard)
(of compliance with the Charter than legislative enactment. This goal is furthered by incorporating the essence of s. 1 of}
(the Charter and the Oakes test into the publication ban test. Since this same goal applied in the case before it, the Court)
{adopted a similar approach to that taken in Daugenais, but broadened the Dagenais test (which dealt specifically with)
{the he right of an accused to a fair trial) such that it could guide the exercise of judicial discretion where a publication ban)
{is requested in order to preserve any 1mportant aspect of the proper admlmstratlon of Justlce At para. 32 thc Court)
@eformuhtcd the test as follows) ‘

(A publication ba_n should only be orderpd when:)
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{(a) such an order is necessary in order to prevent a serious risk to the proper administration of j justice becausa
@asombly alternative measures will not prevent the risk; and)

((b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and interests of the)
(partles and the public, including the effects on the right to free expression, the nght of the accused to a falr and)
(public trial, and the efﬁcacy of the administration of justice.)

46 The Court emphasized that under the first branch of the test, three important elements were subsumed under the
"necessity" branch. First, the risk in question must be a serious risk well-grounded in the evidence. Second, the phrase
"proper administration of justice" must be carefully interpreted so as not to allow the concealment of an excessive amount
of information. Third, the test requires the judge ordering the ban to consider not only whether reasonable alternatives
are available, but also to restrict the ban as far as possible without sacrificing the prevention of the risk,

47 At para. 31, the Court also made the important obscrvation that the proper administration of justice will not

necessarily involve Charter rights, and that the ability to invoke the Charter is not a necessary condition for a publication
ban to be granted:

The [common law publication ban] rule can accommodate orders that must occasionally be made in the intcrests
of the administration of justice, which encompass more than fair trial rights. As the test is intended to "reflect . . .
the substance of the Qukes test", we cannot require that Charter rights be the only legitimate objective of such orders
any more than we require that govermment action or legislation in violation of the Charter be justified exclusively by
the pursuit of another Charter right. [Emphasis added.]

The Court also anticipated that, in appropriate circumstancés, the Dagenais framework could be expanded even further
in order to address requests for publication bans where interests other than the administration of justice were involved.

48  Mentuck isillustrative of the flexibility of the Dagenais approach. Since its basic purpose is to ensure that the judicial
discretion to deny public access to the courts is exercised in accordance with Charter principles, in my view, the Dagenais
model can and should be adapted to the situation in the case at bar where the central issue is whether judicial discretion
should be exercised so as to exclude confidential information from a public proceeding. As in Dagenais, New Brunswick
and Mentuck, granting the confidentiality order will have a negative effect on the Charter right to freedom of expression,
as well as the principle of open and accessible court proceedings, and, as in those cases, courts muist ensure that the
discretion to grant the order is exercised in accordance with Charter principles. However, in order to adapt the test to
the context of this case, it is first necessary to determine the particular rights and intcrests engaged by this application.

(2) The Rights and Interests of the Parties : ®

49  The immediate purpose for AECL's confidentiality request relates to its commercial interests. The information
in question is the property of the Chinese authorities. If the appellant were to disclose the Confidential Documents, it
would be in breach of its contractual obligations and suffer a risk of harm to its competitive position. This is clear from
the findings of fact of the motions judge that AECL was bound by its commercial interests and its customer's property
rights not to disclosc the information (para. 27), and that such disclosure could harm the appellant's commercial interests
(para. 23).

50 Aside from this direct commercial interest, if the confidentiality order is denied, then in order to protect its
commercial interests, the appellant will have to withhold the documents. This raises the important matter of the litigation
context in which the order is sought. As both the motions judge and the Federal Court of Appeal found that the
information contained in the Confidential Documents was relevant to defences available under the CEAA, the inability
to present this information hinders the appellant's capacity to make full answer and defence or, expressed more generally,
the appellant's right, as a civil litigant, to present its case. In that sense, preventing the appellant from disclosing these
documents on a confidential basis infringes its right to a fair trial. Although in the context of a civil proceeding this does
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not engage a Charter right, the right to a fair trial generally can be viewed as a fundamental principle of Jjustice: M. (A.)
v. Ryan, [1997] 1 8.C.R. 157 (S.C.C.), at para. 84, per L'Heureux-Dubé J. (dissenting, but not on that point). Although
this fair trial right is directly relevant to the appellant, there is also a general public interest in protecting the right to
a fair trial. Indeed, as a general proposition, all disputes in the courts should be decided under a fair trial standard.
The legitimacy of the judicial process alone demands as much. Similarly, courts have an interest in having all relevant
evidence before them in order to ensure that justice is done.

51 Thus, the interests which would be promoted by a confidentiality order are the preservation of commercial and
contractual relations, as well as the right of civil litigants to a fair trial. Related to the latter are the public and judicial
interests in seeking the truth and achieving a just result in civil proceedings.

52 In opposition to the confidentiality order lies the fundamental principle of open and accessible court proceedings.
This principle is inextricably tied to freedom of expression enshrined in s. 2(b) of the Charter: New Brunswick, supra, at
para. 23. The importance’of public and media access to the courts cannot be understated, as’this access is the method by
which the judicial process is scrutinized and criticized. Becausc it is essential to the administration of justice that justice is
done and is seen to be done, such public scrutiny is fundamental. The open court principle has been described as "the very
soul of justice," guaranteeing that justice is administered in a non-arbitrary manner: New Brunswick, supra, at para. 22.

(3) Adapting the Dagenais Test to the Rights and Intevests of the Parties

53 Applying the rights and interests engaged in this case to the analytical framework of Dagenais and subsequent
cases discussed above, the test for whether a confidentiality order ought to be granted in a case such as this one should
be framed as follows:

A confidentiality order under R. 151 should only be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important interest, including a commercial
interest, in the context of litigation because reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair
trial, outweigh its deleterious effects, including the cffects on the right to free expression, which in this context
includes the public interest in open and accessible court proceedings.

54 Asin Mentuck, supra, I would add that three important elements are subsumed under the first branch of this
test. First, the risk in question must be real and substantial, in that the risk is well-grounded in the evidence and poses
a serious threat to the commercial interest in question.

55 In addition, the phrase "important commercial interest" is in need of some clarification. In order to qualify
as an "important commercial interest," the interest in question cannot merely be specific to the party requesting the
order; the interest must be one which can be expressed in terms of a public interest in confidentiality. For example, a
private company could not argue simply that the existence of a particular contract should not be made public because
to do so would cause the company to lose business, thus harming its commercial interests. However, if|, as in this case,
exposure of information would cause a breach of a confidentiality agreement, then the commercial interest affected can
be characterized more broadly as the general commercial interest of preserving confidential information. Simply put, if
there is no general principle at stake, there can be no "important commercial interest" for the purposes of this test. Or,
in the words of Binnie J. in Re N. (F. ), [2000] 1 S.C.R. 880, 2000 SCC 35 (S.C.C.), at para. 10, the open court rule only
yields" where the public interest in confidentiality outweighs the public interest in openness" (emphasis added).

56 In addition to the above requirement, courts must be cautious in determining what constitutes an "important
commercial interest." It must be remembered that a confidentiality order involves an infringement on freedom of
expression. Although the balancing of the commercial interest with freedom of expression takes place under the second
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branch of the test, courts must be alive to the fundamental importauce of the open court rule. See generally Muldoon J.
in Eli Lilly & Co. v. Novopharm Ltd. (1994), 56 C.P.R. (3d) 437 (Fed. T.D.), at p. 439.

57  Finally, the phrase "reasonably alternative measures" requires the judge to consider not only whether reasonable
alternatives to a confidentiality order are available, but also to restrict the order as much as is reasonably possible while
preserving the commercial interest in question.

B. Application of the Test to this Appeal
(1) Necessity

58 At this stage, it must be determined whether disclosure of the Confidential Documents would impose a serious
risk on an important commercial interest of the appellant, and whether there are reasonable alternatives, either to the
order itself or to its terms.

59 Thecommercial intcrest at stake here relates to the objective of preserving contractual obligations of confidentiality.
The appellant argues that it will suffer irreparable harm to its commercial interests if the confidential documents are
disclosed. In my view, the preservation of confidential information constitutes a sufficiently important commercial
interest to pass the first branch of the test as long as certain criteria relating to the information are met.

60  Pelletier J. noted that the order sought in this case was similar in nature to an application for a protective order
which ariscs in the context of patent litigation. Such an order requires the applicant to demonstrate that the information
in question has been treated at all relevant times as confidential and that on a balance of probabilities its proprietary,
commercial and scientific interests could reasonably be harmed by the disclosure of the information: 4B Hassle v. Canada
( Minister of National Health & Welfare) (1998), 83 C.P.R. (3d) 428 (Fed. T.D.), at p. 434. To this I would add the
requirement proposed by Robertson J.A. that the information in question must be of a "confidential nature" in that it
has been" accumulated with a reasonable expectation of it being kept confidential" (para. 14) as opposed to "facts which
a litigant would like to keep confidential by having the courtroom doors closed" (para. 14).

61  Pelletier J. found as a fact that the 4B Hassle test had been satisfied in that the information had clearly been treated
as confidential both by the appellant and by the Chinese authorities, and that, on a balance of probabilities, disclosure
of the information could harm the appellant's commercial interests (para. 23). As well, Robertson J.A. found that the
information in question was clearly of a confidential nature as it was commercial information, consistently treated and
regarded as confidential, that would be of interest to AECL's competitors (para. 16). Thus, the order is sought to prevent
a serious risk to an important corimercial interest. -

62 The first branch of the test also requires the consideration of alternative measures to the confidentiality order,
as well as an examination of the scope of the order to ensure that it is not overly broad. Both courts below found that
the information contained in the Confidential Documents was relevant to potential defences available to the appellant
under the CEAA and this finding was not appealed at this Court. Further, I agree with the Court of Appeal's assertion
(para. 99) that, given the importance of the documents to the right to make full answer and defence, the appellant is,
practically speaking, compelled to produce the documents. Given that the information is necessary to the appellant's
case, it remains only to determine whether there are reasonably alternative means by which the necessary information
can be adduced without disclosing the confidential information.

63 Two alternatives to the confidentiality order were put forward by the courts below. The motions judge suggested
that the Confidential Documents could be expunged of their commercially sensitive contents, and edited versions of
the documents could be filed. As well, the majority of the Court of Appeal, in addition to accepting the possibility of
expungement, was of the opinion that the summaries of the Confidential Documents included in the affidavits could go a
long way to compensate for the absence of the originals. If either of these options is a reasonable alternative to submitting
the Confidential Documents under a confidentiality order, then the order is not necessary, and the application does not
pass the first branch of the test.
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64  There are two possible options with respect to expungement, and, in my view, there are problems with both of
these. The first option would be for AECL to expunge the confidential information without disclosing the expunged
material to the parties and the court. However, in this situation the filed material would still differ from the material used
by the affiants. It must not be forgotten that this motion arose as a result of Sierra Club's position that the summaries
contained in the affidavits should be accorded little or no weight without the presence of the underlying documents.
Even if the relevant information and the confidential information were mutually exclusive, which would allow for the
disclosure of all the information relied on in the affidavits, this relevancy determination could not be tested on cross-
examination because the expunged material would not be available. Thus, even in the best case scenario, where only
irrelevant information needed to be expunged, the parties would be put in essentially the same position as that which
initially generated this appeal in the sense that at least some of the material relied on to prepare the affidavits in question
would not be available to Sierra Club.

65 Further, I agree with Robertson J.A. that this best case scenario, where the relevant and the confidential information
do not overlap, is an untested assumption (para. 28). Although the documents themselves were not put before the courts
on this motion, given that they comprise thousands of pages of detailed information, this assumption is at best optimistic.
The expungement alternative would be further complicated by the fact that the Chinese authorities require prior approval
for any request by AECL to disclose information.

66  The second option is that the expunged material be made available to the Court and the parties under a more
narrowly drawn confidentiality order. Although this option would allow for slightly broader public access than the
current confidentiality request, in my view, this minor restriction to the current confidentiality request is not a viable
alternative given the difficultics associated with expungement in these circumstances. The test asks whether therc are
reasonably alternative measures; it does not require the adoption of the absolutely least restrictive option. With respect,
in my view, expungement of the Confidential Documents would be a virtually unworkable and ineffective solution that
is not reasonable in the circumstances.

67 A second alternative to a confidentiality order was Evans J.A.'s suggestion that the summaries of the Confidential
Documents included in the affidavits" may well go a long way to compensate for the absence of the originals” (para.
103). However, he appeared to take this fact into account merely as a factor to be considered when balancing the various
interests at stake. I would agree that at this threshold stage to rely on the summaries alone, in light of the intention of
Sierra Club to argue that they should be accorded little or no weight, does not appear to be a "reasonably alternative
measure" to having the underlying documents available to the parties.

Y

68 With the above considerations in mind, I find the confidentiality order necessary in that disclosure of the
Confidential Documents would impose a serious risk on an important commercial interest of the appellant, and that
there are no reasonably alternative measures to granting the order.

(2) The Proportionality Stage )

69 Asstated above, at this stage, the salutary effects of the confidentiality order, including the effects on the appellant's
right to a fair trial, must be weighed against the deleterious effects of the confidentiality order, including the effects on
the right to free expression, which, in turn, is connected to the principle of open and accessible court proceedings. This
balancing will ultimately determine whether the confidentiality order ought to be granted.

(a) Salutary Effects of the Confidentiality Order

70 Asdiscussed above, the primary interest that would be promoted by the confidentiality order is the public interest
in the right of a civil litigant to present its case or, more generally, the fair trial right. Because the fair trial right is being
invoked in this case in order to protect commercial, not liberty, interests of the appellant, the right to a fair trial in this
context-is not a Charter right; however, a fair trial for all litigants has been recognized as a fundamental principle of
justice: Ryan, supra, at para. 84. It bears repeating that there are circumstances where, in the absence of an affected

WestlawNext canapa « syt artd Trrage, Reaters Tanada Lomtga 00 13 HCeesers s @ludng o v 2l 0o o ducumen s All L5705 regeriad,



-]

]

)

]

‘J} .

1

)

Sierra Club of Canada v. Canada {Minister of Finance), 2002 SCC 41, 2002 CSC 41,...
2002°SCC 47, 2002 CSC 41, 2002 CarswellNat 822, 2002 CarswellNat 823... Tt T

Charter right, the proper administration of justice calls for a confidentiality order: Mentuck, supra, at para. 31. In this
case, the salutary effects that such an order would have on the administration of Justice relate to the ability of the appellant
to present its case, as encompassed by the broader fair trial right.

71 The Confidential Documents have been found to be relevant to defences that will be available to the appellant in
the event that the CEAA is found to apply to the impugned transaction and, as discussed above, the appellant cannot
disclose the documents without putting its commercial interests at serious risk of harm. As such, there is a very real
risk that, without the confidentiality order, the ability of the appellant to mount a successful defence will be seriously

curtailed. I conclude, therefore, that the confidentiality order would have significant salutary effects on the appellant's
right to a fair trial.

72 Aside from the salutary effects on the fair trial interest, the confidentiality order would also have a beneficial impact
on other important rights and interests. First, as I discuss in more detail below, the confidentiality order would allow all
parties and the court access to the Confidential Documents, and permit cross-cxamination based on their contents. By
facilitating access to relevant documents in a judicial proceeding, the order sought would assist in the search for truth,
a core value underlying freedom of expression. ‘

73 Sccond, I agree with the observation of Robertson J.A. that, as the Confidential Documents contain detailed
technical information pertaining to the construction and design of a nuclear installation, it may be in kecping with the
public interest to prevent this information from entering the public domain (para. 44). Although the exact contents of
the documents remain a mystery, it is apparent that they contain technical details of a nuclear installation. and there
may well be a substantial public sccurity interest in maintaining the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality Order

74 Granting the confidentiality order would have a negative effect on the open court principle, as the public would be
denied access to the contents of the Confidential Documents. As stated above, the principle of open courts is inextricably
tied to the s. 2(b) Charter right to freedom of expression, and public scrutiny of the courts is a fundamental aspect of
the administration of justice: New Brunswick, supra, at paras. 22-23. Although as a general principle, the importance of
open courts cannot be overstated, it is necessary to examine, in the context of this case, the particular delcterious effects
on freedom of expression that the confidentiality order would have.

75  Underlying freedom of expression are the core values of (1) seeking the truth and the common good, (2) promoting
self-fulfilment of individuals by allowing them to develop thoughts and ideas as they see fit, and (3) ensuring that
participation in the political process is open to all persons: Irwin Toy Ltd. ¢. Québec (Procureur général), [1989] 1
S.C.R. 927 (S.C.C.), at p. 976, R. v. Keegstra, [1990] 3 S.C.R. 697 (S.C.C.), per Dickson C.J., at pp. 762-764. Charter
jurisprudence has established that the closer the speech in question lies to these core values, the harder it will be to justify
a s. 2(b) infringement of that speech under s. 1 of the Charter: Keegstra, supra, at pp. 760-761. Since the main goal in
this case is to exercise judicial discretion in a way which conforms to Charter principles, a discussion of the deleterious
effects of the confidentiality order on freedom of expression should include an assessment of the effects such an order
would have on the three core values. The more detrimental the order would be to these values, the more difficult it will be
to justify the confidentiality order. Similarly, minor effects of the order on the core values will make the confidentiality
order easier to justify.

76  Seeking the truth is not only at the core of freedom of expression, but it has also been recognized as a fundamental
purpose behind the open court rule, as the open examination of witnesses promotes an effective evidentiary process:
Edmonton Journal, supra, per Wilson J., at pp. 1357-1358. Clearly, the confidentiality order, by denying public and media
access to documents relied on in the proceedings, would impede the search for truth to some extent. Although the order

would not exclude the public from the courtroom, the public and the media would be denied access to documents relevant
to the evidentiary process.
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77  However, as mentioned above, to some extent the search for truth may actually be promoted by the confidentiality
order. This motion arises as a result of Sierra Club's argument that it must have access to the Confidential Documents in
order to test the accuracy of Dr. Pang's evidence. If the order is denied, then the most likely scenario is that the appellant
will not submit the documents, with the unfortunate result that evidence which may be relevant to the proceedings will
not be available to Sierra Club or the court. As a result, Sierra Club will not be able to fully test the accuracy of Dr. Pang's
evidence on cross-examination. In addition, the court will not have the benefit of this cross-examination or documentary
evidence, and will be required to draw conclusions based on an incomplete evidentiary record. This would clearly impede
the search for truth in this case.

78 As well, it is important to remember that the confidentiality order would restrict access to a relatively small
number of highly technical documents. The nature of these documents is such that the general public would be unlikely
to understand their contents, and thus they would contribute little to the public interest in the search for truth in this
casc. However, in the hands of the parties and their respective experts, the documents may be of great assistance in
probing the truth of the Chinese cnvironmental assessment process, which would, in turn, assist the court in reaching
accurate factual conclusions. Given the nature of the documents, in my view, the important value of the search for truth
which undetlies both freedom of expression and open justice would be promoted to a greater extent by submitting the
Confidential Documents under the order sought than it would by denying the order, and thereby preventing the parties
and the court from relying on the documents in the course of the litigation.

79 Inaddition, under the terms of the order sought, the only restrictions on these documents relate to their public
distribution. The Confidential Documents would be available to the court and the partics, and public access to the
proceedings would not be impeded. As such, the order represents a fairly minimal intrusion into the open court rule, and

-thus would not have significant deleterious effects on this principle.

80 The second core value underlying freedom of speech, namely, the promotion of individual self-fulfilment by
allowing open development of thoughts and ideas, focuses on individual cxpression, and thus does not closely relate
to the open court principle which involves institutional expression. Although the confidentiality order would restrict
individual access to certain information which may be of interest to that individual, I find that this value would not be
significantly affected by the confidentiality order.

81  The third core value, open participation in the political process, figures prominently in this appeal, as open justice

- is a fundamental aspect of a democratic society. This connection was pointed out by Cory J. in Edmonton Journal, supra,

at p. 1339:

It can be seen that freedom of expression is of fundamental importance to a democratic society. It is also essential
to a democracy and crucial to the rule of law that the courts are seen to function openly. The press must be free to

' comment upon court proceedings to ensure that the courts are, in féct, secr? by all to operate openly in the penetrating
light of public scrutiny.

Although there is no doubt as to the importance of open judicial proceedings to a democratic society, there was
disagrcement in the courts below as to whether the weight to be assigned to the open court principle should vary
depending on the nature of the proceeding.

82 On this issue, Robertson J.A. was of the view that the nature of the case and the level of media interest were
irrelevant considerations. On the other hand, Evans J.A. held that the motions judge was correct in taking into account
that this judicial review application was one of significant public and media interest. In my view, although the public
nature of the case may be a factor which strengthens the importance of open justice in a particular case, the level of media
interest should not be taken into account as an independent consideration.

83  Since cases involving public institutions will generally relate more closely to the core value of public participation
in the political process, the public nature of a proceeding should be taken into consideration when assessing the merits of
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a confidentiality order. It is important to note that this core value will always be engaged where the open court principle
is engaged owing to the importance of open justice to a democratic society. However, where the political process is also
engaged by the substance of the proceedings, the connection between open proceedings and public participation in the
political process will increase. As such, I agree with Evans J.A. in the court below, where he stated, at para. 87:

While all litigation is important to the parties, and there is a public interest in ensuring the fair and appropriate
adjudication of all litigation that comes before the courts, some cases raise issues that transcend the immediate
interests of the parties and the general public interest in the due administration of justice, and have a much wider
public interest significance.

84  This motion relates to an application for judicial review of a decision by the government to fund a nuclear energy
project. Such an application is clearly of a public nature, as it relates to the distribution of public funds in relation to
an issue of demonstrated public interest. Moreover, as pointed out by Evans J.A., openness and public participation
arc of fundamental importance under the CEAA. Indeed, by their very nature, cnvironmental matters carry significant
public import, and openness in judicial proceedings involving environmental issues will gencrally attract a high degree
ol protection. In this regard, I agree with Evans J.A. that the public interest is engaged here more than it would be if this
were an action between private parties relating to purely private interests.

85  However, with respect, to the extent that Evans J.A. relied on media intcrest as an indicium of public interest, this
was an error. In my view, it is important to distinguish public interest from media interest, and I agree with Robertson J.A.
that media exposure cannot be viewed as an impartial measure of public interest. It is the public nature of the proceedings
which increases the need for openness, and this public nature is not necessarily reflected by the media desire to probe
the facts of the case. I reiterate the caution given by Dickson C.J. in Keegstra, supra, at p. 760, where he stated that,
while the speech in question must be examined in light of its relation to the core values,” we must guard carefully against
judging expression according to its popularity." ‘

86  Although the public interest in open access to the judicial review application as a whole is substantial, in my view,
it is also important to bear in mind the nature and scope of the information for which the order is sought in assigning
weight to the public interest. With respect, the motions judge erred in failing to consider the narrow scope of the order
when he considered the public interest in disclosure, and consequently attached excessive weight to this factor. In this
connection, I respectfully disagree with the following conclusion of Evans J.A., at para. 97:

Thus, having considered the nature of this litigation, and having assessed the extent of public interest in the openness
of the proceedings in the case before him, the Motions Judge cannot be said in all the circumstances to have given

- this factor undue weight, even though confidentiality is claimed for only three documents among the small mountain
of paper filed in this case, and their content is likely to be beyond the comprehension of all but those equipped with
the necessary technical expertise.

Open justice is a fundamentally important principle, particularly when the substance of the proceedings is public in
nature. However, this does not detract from the duty to attach weight to this principle in accordance with the specific
limitations on openness that the confidentiality order would have. As Wilson J. observed in Edmonton Journal, supra,
at pp. 1353-1354:

One thing seems clear and that is that one should not balance one value at large and the conflicting value in its
context. To do so could well be to pre-judge the issue by placing more weight on the value developed at large than
is appropriate in the context of the casc.

87 In my view, it is important that, although there is significant public interest in these proceedings, open access
to the judicial review application would be only slightly impeded by the order sought. The narrow scope of the order
coupled with the highly technical nature of the Confidential Documents significantly temper the deleterious effects the
confidentiality order would have on the public interest in open courts.
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88  Inaddressing the effects that the confidentiality order would have on freedom of expression, it should also be borne
in mind that the appellant may not have to raise defences under the CEAA, in which case the Confidential Documents
would be irrelevant to the proceedings, with the result that freedom of expression would be unaffected by the order.
However, since the necessity of the Confidential Documents will not be determined for some time, in the absence of
a confidentiality order, the appellant would be left with the choice of either submitting the documents in breach of its
obligations or withholding the documents in the hopes that either it will not have to present a defence under the CEAA
or that it will be able to mount a successful defence in the absence of these relevant documents. If it chooses the former
option, and the defences under the CEAA are later found not to apply, then the appellant will have suffered the prejudice
of having its confidential and sensitive information released into the public domain with no corresponding benefit to the
public. Although this scenario is far from certain, the possibility of such an occurrence also weighs in favour of granting
the order sought.

89 In coming to this conclusion, I note that if the appellant is not required to invoke the relevant defences under
the CEAA, it is also truc that the appellant's fair trial right will not be impeded, even if the confidentiality order is not
granted. However, I do not take this into account as a factor which weighs in favour of denying the order because, if
the order is granted and the Confidential Documents are not required, there will be no deleterious effects on either the
public interest in freedom of expression or the appellant's commercial interests or fair trial right. This neutral result is
in contrast with the scenario discussed above where the order is denied and the possibility arises that the appellant's
commercial interests will be prejudiced with no corresponding public benefit. As a resuit, the [act that the Confidential
Documents may not be required is a factor which \vgiglls in favour of granting the confidentiality order.

90  In summary, the core frecedom of expression values of secking the truth and promoting an open political process
are most closely linked to the principle of open courts, and most affected by an order restricting that openuess. However,
in the context of this case, the confidentiality order would only marginally impede, and in some respects would even
promote, the pursuit of these values. As such, the ordqr would not have significant deleterious cffects on freedom of
expression.

VII. Conclusion

91  In balancing the various rights and interests engaged, I note that the confidentiality order would have substantial
salutary effects on the appellant's right to a fair trial, and freedom of expression. On the other hand, the deleterious
effects of the confidentiality order on the principle of open courts and freedom of expression would be minimal. In
addition, if the order is not granted and in the course of the judicial review application the appellant is not required
to mount a defence under the CEAA, there is a possibility that the appellant will have suffered the harm of having
disclosed confidential information in breach of its obligations with no corresponding benefit to the right of the public
to freedom of expression. As a result, I find that the salutary cffects of the order outweigh its deleterious effects, and
the order should be granted.

- 92 Consequently, I would allow the appeal with costs throughout, set aside the judgment of the Federal Court of

Appeal, and grant the confidentiality order on the terms requested by the appellant under R. 151 of the Federal Court
Rules, 1998.

Appeal allowed.

Pourvoi accueilli.
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2009 CarswellOnt 7952
Ontario Superior Court of Justice [Commercial List]

Look Comimunications Inc. v. Look Mobile Corp.
2009 CarswellOnt 7952, [2009] O.J. No. 5440, 183 A.C.W.S. (3d) 736

IN THE MATTER OF LOOK COMMUNICATIONS INC. (Applicant) and LOOK
MOBILE CORPORATION AND LOOK COMMUNICATIONS L.P. (Respondent)

AND IN THE MATTER OF AN APPLICATION BY LOOK COMMUNICATIONS INC. UNDER
SECTION 192 OF THE BUSINESS CORPORATIONS ACT, R.S.C. 1985, c. C.44, AS AMENDED

c o

Newbould J.

Heard: December 17, 2009 ' N
o Judgment: December 18, 2009 »
Docket: 08-CL-7877

o

Counsel: John T. Porter for Look Communications Inc. i
Aubrey E. Kauffman for Inukshuk Wireless Partnership ¢

Subject: Corporate and Commerciz{lg Civil Practice and Procedure .
Headnote ° ; -
Business associations --- Changes to corporate status — Arrangements and compromises — Under general corporate
legislation

Corporation made plan of arrangement under Canada Business Corporations Act — Court approved sale of most of
corporation's assets to joint venture — Monitor's first report was ordered sealed until sale was completed — Completion
occurred much earlier than expected — Corporation meanwhile was attempting to sell remaining assets and wished to
keep earlier bids confidential — Joint venture wanted information to gain advantage in bidding for remaining assets —
Corporation brought motion to extend sealing order for six months — Motion granted — Court had jurisdiction under
5. 137 of Courts of Justice Act to extend order notw1thstan,dmg that plan of arrangement was finalized — Corporatxon
had commercial interest in selling its remainingassets — Extending order would not have substantial detrimental Bffect
on core values of freedom of expression.

MOTION by corporation for order extending sealing order made in court approved sale of assets.

Newbould J.:

1 Look Communications Inc.(Look) moves for an order extending a sealing order under which bids made in a court
approved sales process were sealed. The order is opposed by Tnukshuk ereless Partnership which is a joint venture
between Rogers Commumc"mons Inc. and Bell Canada.

Circumstances of Sealing Order

2 On December 1, 2008, Look was authorized by Pepall J. to conduct a special shareholder's meeting to pass
resolutions (i) authorizing Look to establish a sales process for the sale of all or substantially all of its assets and to
seek an order approving the sales process, and (ii) authorizing a plan of arrangement under section 192 of the CBCA
which contemplated the sale of all or substantially all of Look's assets. The shareholders voted in favour of both a sales
process and the arrangement. ’ -
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3 On January 21, 2009, Look obtained an order approving the sales process and Grant Thornton Limited
was appointed as Monitor to manage and conduct the sales process with Look. The sales process provided for bids
from interested persons for five assets of Look, which were substantially all of its assets, being (i) Spectrum, being
approximately 100MHz of License Spectrum in Ontario and Quebec; (i) a CRTC Broadcast License; (iii) Subscribers;
(iv) a Network consisting of two network operating centers and (v) approximately $300 million in "tax attributes” or
losses. Court approval was required for any sale.

4 Under the sales process, a bidder was entitled to bid for any or all of the assets that were being sold, or a combination
thereof. Pursuant to the sales process, four bids were received and Look and the Monitor engaged in discussions with
each bidder. Look eventually accepted an offer from Inukshuk for the Spectrum and Broadcast License. It is agreed that
while not all of the assets of Look were sold, what was sold to Inukshuk were substantially all of the assets of Look.

5 The partics obtained a consent order on May 14, 2009 from Marrocco J. in which the sale of the Spectrum and
Broadcast License to Inukshuk was approved. The order provided that the assets would vest in Inukshuk upon the
Monitor filing a certificate with the court certifying as to the completion of the transaction. The sale contemplated a
staged closing, with the first taking place immediately following the order of Marrocco J., the second being December 31,
2009 and the final taking place as late as what the sale agreement defined as the Outside Date, being the third anniversary
of the datc of the final order approving the transaction, i.e,, May 14,2012. I am told that the reason for the staged dates
was that it was anticipated that the necessary regulatory approvals for the sale of the Spectrum and License could take
some time.

6  Asit turned out, the final closing took place much carlier than the Outside Date within a few months of the order of
Marrocco J. On September 11,2009, the Monitor filed its certificate with the Court certifying that the purchase price had
been paid in full and that the conditions of closing had been satisfied. Thus the sold assets vested in Inukshuk. Under
the terms of the plan of arrangement that was approved by the order of Marrocco J., once the certificate of the Monitor
as to the completion of the transaction was delivered, the articles of arrangement became effective.

7 In connection with the application to Marrocco J. to approve the arrangement and the sale to Inukshuk, the
Monitor filed a redacted version of its First Report, as is usual in the Commercial List for sales carried out under a court
process, redacting the information about the bids received in the sales process. The order of Marrocco J. provided that
an unredacted version of the First Report was to be sealed and not form part of the public record until the Monitor's
Certificate after the sale was completed was filed with the Court. That certificate, as I have said, was filed with the Court
on September 11, 2009. Therefore under the order of Marrocco J. the unredacted First Report of the Monitor was no
longer to be sealed.

8  Look is now attempting to scll its remaining assets, which include a corporation which had been approved by the
CRTC to hold a license and has $350 million of tax losses. Look is presently in discussions for the sale of its remaining
assets with some of the same parties with whom discussions were held and bids were received under the previous sales
process, including Rogers.

9 Inearly November 2009 Inukshuk asked the Monitor for the information contained in the Monitor's First Report
that was sealed under the order of Marrocco J. Look immediately obtained an ex parte order from Campbell J. on
November 4, 2009 extending the sealing of the Monitor's First Report pending a determination of this motion.

Analysis

10 Look seeks to extend the sealing order for six months while it completes the sale of its remaining assets. It has a
concern that publication of the information could impede the sale process now underway and affect the amount received.
Look is concerned that if the bids were disclosed, and with Rogers being one of the parties in discussions with Look for the
purchase of Look's tax losses, other players in the telecommunications industry would not bid for the remaining assets.

WestlaWNexXT. CANADA Coorgrt 5 Trrir i Reneors Cainda Lo

R S0 rS Benslrs ce it g e v dual St ot et Al ngAls reservad,



b

-

~ 1

1

1

1

-1

1

!

1

]

A S

1

1

Look Communications inc. v. Look Mobile Corp., 2009 CarsweliOnt 7952
2009 CarswellOnt 7952, [2009] O.J. No. 5440, 183 A.C.W.S. (3d) 736 T T T e

11 Inukshuk has filed no affidavit material as to why it is interested in the sealed information in the Monitor's First
Report dealing with all of the bids that were received for all assets. Inukshuk's position in a nutshell is that the sales
process previously approved by the Court is over and that the public interest in seeing an open court process should
prevent any further sealing of the Monitor's First Report. Mr. Kauffman said that his clients are here in this motion "in
their own interest as two members of the public” seeking access to the documents that were filed in the court process.

12 Itis understandable why Rogers would want the information. It has been negotiating with Look for the purchase
of one or more of Look's remaining assets. Having access to prior bids in the prior sales process in which one or more
of those remaining assets may have been the subject of a bid would obviously be of benefit to Rogers it in considering
what price it is prepared to offer for the company with the tax loss benefits. While Mr. Kauffman pointed out that it
is Inukshuk Wireless Partnership that is opposing the order sought, and that includes Bell as well as Rogers; the fact
remains that the partnership does include Rogers which is in negotiations with Look. In any event, it is unrealistic to
think that Bell, through its interest in Inukshuk, is funding at least in part the opposition to the extension of the sealing
order out of altruistic or public purposes.

13 Section 137 of the Courts of Justice Act provides that a court may order any document filed in a civil proceeding to be
treated as confidential, sealed and not form part of the public record. The fact that the plan of arrangement consummated
under the court proceedings under s. 192 of the CBCA has now been finalized docs not in itsclf mean that the court does
not have jurisdiction to continue with the sealing order if it is otherwise appropriate to do so. There is no limitation in
section 137 limiting a sealing order to the time during which the litigation in question is ongoing.

14 In Maclntyre v. Nova Scotia ( Attorney General /,[1982] 1 8.C.R. 175 (S.C.C.), it was held that sworn information to
obtain a search warrant could not be made available to the public until the search warrant had been executed. In that case,
Dixon J. (as he then was) for the majority noted that the case law did not distinguish between judicial proceedings which
are part of a trial and those which are not, and that subject to a few well-recognized exceptions, all judicial proceedings

should be in public. He held that the presumption was in favour of public access and the burden of contrary proof lay
upon the person contending otherwise.

15 In Sierra Club of Canada v. Canada ( Minister of Finance), [2002] 2 S.C.R. 522 (S.C.C.), the court authorized
a confidentiality order. It stated that an order should be granted in only two circumstances, being (i) when an order
is needed to prevent serious risk to an important interest, including a commercial interest, in the context of litigation
because reasonable alternative measures will not prevent the risk, and (ii) when the salutary effects of the confidentiality
order, including the effects on the right civil litigants to a fair trial, outweighs it deleterious effects, including the cffects
on the right of free expression, which includes public interest in open and accessible court proceedings. In dealing with
the notion of an important commercial interest, Iacobucci J. stated:

In addition, the phrase "important commercial interest” is in need of some clarification. In order to qualify as an
"important commercial interest", the interest in question cannot merely be specific to the party requesting the order;
the interest must be one which can be expressed in terms of a public interest in confidentiality. For example, a private
company could not argue simply that the existence of a particular contract should not be made public because to
do so would cause the company to lose business, thus harming its commercial interests. However, if, as in this case,
exposure of information would cause a breach of a confidentiality agreement, then the commercial interest affected
can be characterized more broadly as the general commercial interest of preserving confidential information. Simply
put, if there is no general principle at stake, there can be no "important commercial interest” for the purposes of this
test. Or, in the words of Binnie J. in Re N. (F. J [2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, the open court rule
only yields "where the public interest in confidentiality outweighs the public interest in openness".

16 Look points out that it is not a private company. It is a public company with stakeholders, bein g public shareholders.
It is not the kind of private corporation that Iacobucci J. was discussing in Sierra.
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(It is common when assets are being sold pursuant to a court process to scal the Monitor's report disclosing all of}
(the various bids in case a further bidding process is required if the transaction being approved falls through. Invariably,)
{no one comes back asking that the sealing order be set aside. That is because ordinarily all of the assets that were bid)
(on during the court sale process end up beirig sold and approved by court order, and so long as the sale transaction)
(or transactions closed, no one has any further interest in the information. In 887574 Ontario Inc. v, Pizza Pi==a Ltd)
((1994), 23 B.L.R. (2d) 239 (Ont. Gen. Div. [Commercial List]), Farley J. discussed the fact that valuations submitted)
(by a Receiver for the purpose of obtaining court approval are normally sealed, HE pointed out that the purpose of)
(that was to maintain fair play so that competitors or potential bidders do not obtain an unfair advantage by obtaining)
(such information while others have to rély on their own resources. In that context, he stated that he thought the most)
(appropriate sealing order in a court approval sale situation would be that the supporting valuation materials remain}

(sealed until such time as the sale transaction had closed.)

18  This case is a little different from the ordinary. Some of the assets that were bid on during the sales process were
not sold. However, because the assets that were sold constituted substantially all of the asscts of Look, the arrangement
under section 192 of the CBCA was completed. Those assets that were not sold remained, however, to be sold and it is
in the context of that process that Rogers has been discussing purchasing one or more of these assets from Look.

19 In this case, had the closing of the sale of the Spectrum and the License been drawn out to the maximum three
year period provided for in the sale agreement, these remaining assets in all likelihood would have been sold before the
maximum period ran out and during a period of time in which the Receiver's First Report remaining sealed. In those
circumstances the effect of the sealing order would have been to protect the later sale process, a process which originally
involved a sale of all of the assets of Look. While the remaining sales will not take place under the original sale process
that was conducted by Look and the Monitor, the commercial interest in seeing that the remaining assets are sold to the
benefit of all stakeholders, including the public sharcholders of Look, remains now as it did before.

20  The advantage to Rogers in secing what other bidders may have bid on the assets that have remained unsold is
obvious. Rogers is in negotiations with Look regarding the acquisition of one or more of those assets. If other bidders
previously bid on one or more of those assets, that information would be beneficial to Rogers. If the other bidders did not
bid on any of those remaining assets, that too would be of interest to Rogers. As well, Look's concern that the disclosure
of the sealed information could impede other bidders from coming forward is not without some merit.

21 InSierra, Iacobucci J said there were core values that should be considered in a motion such as this. Sierra involved

an application by the Government of Canada for a confidentiality order protecting documents from public disclosure in
litigation between the Sierra and the Government. lacobucci J. stated that under the order sought, public access to the
documents in question would be restricted, which would infringe the public's freedom of expression guarantees contained
in section 2(b) of the Charter. He discussed the core values of freedom of expression and how they should be considered
in a motion seeking confidentiality of documents. He stated:

Underlying freedom of expression are the core values of (1) seekine the truth and the common good: (2) promoting
self-fulfilment of individuals by allowing them to develop thoughts and ideas as thev see fit; and (3) ensuring that
participation in the political process is open to all persons: Irivin Toy Ltd. v. Quebec (AttorneyGeneral), [1989]
1 8.C.R. 927, [page551] at p. 976; R. v. Keegstra, [1990] 3 S.C.R. 697, at pp. 762-64, per Dickson C.J. Charter
jurisprudence has established that the closer the speech in question lies to these core values, the harder it will be
to justify a s. 2(b) infringement of that speech under s. 1 of the Charter: Keegstra, at pp. 760-61. Since the main
goal in this casc is to exercise judicial discretion in a way which conforms to Charter principles, a discussion of the
deleterious effects of the confidentiality order on freedom of expression should include an assessment of the effects
such an order would have on the three core values. The more detrimental the order would be to these values, the

more difficult it will be to justify the confidentialitv order. Similarly, minor effects of the order on the core values

will make the confidentiality order easier to justify. (underlining added)
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22 Rogers, or Inukshuk, cannot, in my view, claim that there will be a substantial detrimental effect on these core
values by a continuation of the sealing order for a further six months. What Rogers will lose will be access to information
that it could use against the interests of Look and its stakeholders. In my view, the salutary effects of extending the
sealing order for six months to permit the sale of the remaining assets of Look outweighs the deleterious effects of such
order in this case.

23 Inukshuk asks that if the extension order is made, there is no reason to seal the prior bids for the Spectrum that
Inukshuk purchased and thus the order should permit that information to be made public. It is said by Mr. Kauffman
that such information is of historical interest. T would not make this exception as requested by Inukshuk. Bidders under
the priof sales process were entitled to bid on all of the assets either individually or together, and Mr. Porter points out
that it may well be difficult to separate out the portion of any prior bid dealing with the Spectrum from a bid for other
assets that are now sought to be sold. If the interest sought is only for historical purposes, a six month delay will not
be of much or any consequence.

24 Inthecircumstances, the order sought by Look shall go. Look is entitled to its costs of the motion against Inukshuk.
If costs cannot be agreed, short submissions may be made within ten days by Look and reply submissions may be made
within a further ten days by Inukshuk.

Motion granted.

o '\\ oaon
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i 1994 CarswellOnt 1214, [1994] O.J. No. 3712, 23 B.L.R. (2d) 239, 35 C.P.C. (3d) 393.. T .
P 1994 CarswellOnt 1214
b Ontario Court of Justice (General Division), Commercial List
| r{ 887574 Ontario Inc. v. Pizza Pizza Ltd.
‘ 1994 CarswellOnt 1214, [1994] O.J. No. 3112, 23 B.L.R. (2d) 239, 35 C.P.C. (3d) 323,52 A.C.W.S. (3d) 516
} > RE ARBITRATION BEFORE THE HONOURABLE R.E. HOLLAND, Q.C.
_ 887574 ONTARIO INC., 863644 ONTARIO INC., 801409 ONTARIO INC., WESTBRIDGE FOODS LTD.,
ﬂ 830542 ONTARIO INC., 779975 ONTARIO LIMITED, 783129 ONTARIO INC., 284055 ONTARIO INC,,
b 946171 ONTARIO INC., 768027 ONTARIO INC., 841875 ONTARIO INC., 660840 ONTARIO LTD., BULE B
ENTERPRISES LIMITED, 900766 ONTARIO INC., 755950 ONTARIO LIMITED, 554135 ONTARIO
lﬁ‘\ INC., 769049 ONTARIO INC., 781380 ONTARIO INC., 892922 ONTARIO INC., 814591 ONTARIO
o INC., 925446 ONTARIO LTD., 876310 ONTARIO INC., 812138 ONTARIO INC., 880602 ONTARIO
INC., 697339 ONTARIO INC., 863008 ONTARIO INC., 898201 ONTARIO INC., 989897 ONTARIO
,"'} INC., 857387 ONTARIO INC., 828659 ONTARIO INC., 750242 ONTARIO LIMITED, 803767 ONTARIO
L INC., 910874 ONTARIO INC., 805837 ONTARIO INC., GOLD LION GROUP OF COMPANIES, 697246
ONTARIO LIMITED, 827532 ONTARIO INC., 914470 ONTARIO LIMITED, 804631 ONTARIO INC., 954270
J""‘ ONTARIO INC.,, 686603 ONTARIO LIMITED, 741897 ONTARIO LIMITED, 675367 ONTARIO LIMITED,
¢ 809692 ONTARIO LIMITED, 681630 ONTARIQO INC., 763012 ONTARIO LTD., 905933 ONTARIO INC.,
945671 ONTARIO INC., 807352 ONTARIO INC. and 909206 ONTARIO INC. v. PIZZA PI1ZZA LIMITED
 pan
f ’. Farley J.
Oral reasons: December 14, 1994 *
F; Written reasons: December 27, 1994
‘ Docket: Doc. 93-CQ-33541; Commercial Court File Doc. B85/93
ﬂ Counsel: Peter Griffin, Gavin MacKenzie and Daniel Vukovich, for moving party (defendant).
‘ Nancy Spies and Timothy Mitchell, for responding parties (plaintiffs) except 828659 Ontario Inc., 805837 Ontario Inc.,
807353 Ontario Inc., and Drag Eleven Pizza Inc. - :
m P. Waldmann, for other responding parties (plaintiffs).
! B. Bruser, for Toronto Star.
= Subject: Civil Practice and Procedure; Corporatc and Commercial
f \ Headnote
Judges and Courts --- Jurisdiction — Jurisdiction of court over own process
— Arbitration — Commercial arbitration — Large group of franchisecs and their franchisor agreeing to discontinue
b litigation and settle their differences through arbitration — Arbitration agreed to be subject to appeal — Franchisor
appealing arbitration award and franchisees cross-appealing — Application by franchisor for order directing material
~ filed on appeal be sealed because arbitration to be kept confidential.
: Practice — Practice on appeal — Record on appeal — Application by appellant from arbitration award for order
directing record to be sealed denied — No evidence adduced to support any public policy grounds to depart from rule
& of public accessibility to court proceedings..
| In 1993, 50 franchisees commenced legal proceedings against their franchisor, PP Ltd. Later, the parties entered into
minutes of settlement whereby the dispute would be mediated and/or arbitrated by H, a retired Jjudge and highly respected
— private arbitrator. The minutes of settlement also provided that the parties would have a right to appeal any binding
p ‘ decision by H. Arbitration proceedings ensued over many months and interim awards and a final award were issued by H.

Sl
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He issued a confidentiality award with respect to the arbitration proceedings. This was followed by a consent order made
by the judge before whom the present motion was argued confirming that the interim and final awards were to remain
confidential until the final Award was filed in court.

PP Ltd. appealed four components of H's award. Six of the franchisees cross-appealed one component of the award. PP
Ltd. then brought a motion seeking an order that the appeal material be sealed on the grounds that, (i) the arbitration
proceedings were confidential by agreement, (ii) the parties would not have entered into the arbitration process without
the condition of confidentiality, and (iii) the disclosure of the arbitration proceedings to the public could affect the
competitive position of PP Ltd.

Held:

The motion was dismissed.

When a matter comes to court, the philosophy of the court system is openness. There are established exceptions to this
general rule, such as actions involving infants or mentally disturbed people and actions involving matters of secrecy;
however, this sealing application did not fit within any of those exceptions.

If the dispute scttlement process had involved other types of alternative dispute resolution such as mediation, conciliation
or neutral evaluation where the focus is on the parties' coming to a consensual arrangement, then other considerations
could be brought to bear.

Curtailment of public accessibility can be justified only where there is present the need to protect social values of great
importance. This test is not met by wishing to keep sccret the material involved in an arbitration appeal which of necessity
takes the parties back into the court system with its insistence on openness, an aspect which one must assume the parties
fully recognized before proceeding to appeal the award.

Motion for an order that material relating to appeal from commercial arbitration be sealed on grounds of confidentiality.

Editor's Note *

This judgment, taken together with the arbitration award inunediately preceding and the two reasons for Judgiment
immediately following, forms an interesting quartet. It provides a basis for comment on several aspects of conunercial
arbitration in a general business setting. See the Case Conument at . 277 post.

o

Farley J.:

I At the hearing I dismissed the confidentiality/sealing motion, promising formal reasons at a later date. These are
those reasons.

2 The defendant Pizza Pizza Limited ("P 2 ") moved for an order:

(a) pursuant to Section 137(2) of the Courts of Justice Act, R.S.0. 1990, c. C43 directing that the appeal materials
upon the appeal to be heard on February 20, 1995 in this Honourable Court be sealed pending further order;

(b) continuing the order of the Honourable Mr. Justice Farley dated July 20, 1994,
P2 submitted that the grounds for such a motion were:

1. The parties were originally before this Honourable Court by way of injunction proceedings (and extensive
materials) in the spring of 1993;

2. The parties entered into Minutes of Settlement by which they submitted these issues to arbitration/mediation
before the Honourable R.E. Holland; -

3. Those proceedings were, by agreement and by order of the Honourable R.E. Holland, confidential;
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4. The arbitration proceedings were conducted over many months involving at least 20 days of hearing time, during
which a wide range of issues were canvassed;

5. The parties would not have entered into the arbitration process without the condition of confidentiality;
6. The parties have expended significant amounts of money upon the arbitration proceedings;
7. Only a handful of the myriad issues before the Honourable R.E. Holland are the subject of the appeal herein;

8. The disclosure of the arbitration proceedings to the public may affect the competitive position of the defendant
and its franchisees in releasing the details of its operations to the public and competitors;

9. To fail to continue the order of the Honourable Mr. Justice Farley would discourage the attempts (and success)
of the arbitration/mediation process which these parties underwent in confidence.

The aspect of item 8 was not in substance pursued. This is not in essence a situation involving trade secrets or confidential

proprietary information. Further it was acknowledged that the proceedings resolved into an arbitration (versus other
forms of alternative dispute resolution ("ADR"). .

3 On Wednesday, June 22, 1994, the Honourable R.E. Holland, Q.C. ("Arbitrator") issued a confidentiality order.
This was followed by a consent order issued by myself on J uly 20, 1994. Its terms provided (and clearly contemplated
not only that there could be an adjustment or amendment to or cancellation of the sealing order, but also that the award
would be made public when the matter was in court):

It is hereby ordered that:

L. The Interim Award of the Honourable R.E. Holland dated April 8, 1994 and the Cost Award dated May 19, 1994
(the "Awards") are, as all of the proceedings in this matter, confidential and may not be released to any party other
than the parties to this proceeding and their professional advisors in this proceeding.

2. Until such time as it is filed in court, the Final Award arising from the Awards (the "Final Award") is also
confidential and may only be released to those parties édentiﬁed above.

4 The award has been appealed by P 2 and cross-appealed by the plaintiffs. Thus the matter is "re-entering" the court
system after functionally having been in the private confidential sector before the Arbitrator. When the matter went out
to the arbitration, it may have been that the parties contemplated some form of arbitration, but it was also conceivable
that another form of ADR could have been employed. I think it fair to observe that a binding arbitration is a non-
court equivalent to a court trial. In either case a neutrdl third party hears the case and makes his decision which (siibject®
to appeal) is binding upon the parties. This differs from other forms of ADR in which the parties themselves are part
of the decision-making mechanism and the neutral third party's involvement is of a facilitative nature: ¢.g. mediation,
conciliation, neutral evaluation, non-binding opinion, non-binding arbitration. Of course, the simplest method — often
overlooked — is that of non-involvement by a neutral: a negotiation between the parties. It is not unusual that ADR
resolutions are conducted privately; more to the point, I suspect it would be unusual to see a public ADR session
especially where the focus is on coming to a consensual arrangement. The parties need to have the opportunity of
discussion and natural give and take with brainstorming and conditional concession giving without the concern of being
under a microscope. If the parties were under constant surveillance, one could well imagine that they would be severely
inhibited in the frank and open discussions with the result that settlement ratios would tend to dry up. The litigation
system depends on a couple of percent of new cases only going to trial. If this were doubled to several percent the system
would collapse. Therefore in my view public policy supports the non-trial resolution of disputes. I note the observation
of Oliver Tickell, "Shogun's Beginnings" Oxford Today, vol. 7, no. 1 Michaelmas Issue 1994 at P- 20 where he observed
as to Professor Jeffrey Mass' view of the benefits of the first Shogunate in Japan:
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... finding to [Professor Mass'] surprise that its rule was based far more on efficient administration than on military
heroics. "Although a warrior government, it was devoted not to the battlefield but to maintaining the peace ...
It developed laws, institutions of justice, and an adversarial legal system that even today seems extraordinarily
ingenious and sophisticated. Written evidence always took precedence over oral testimony, and women enjoyed
their full day in court. The vendetta was illegal, as the objective was to keep people ensnared in litigation".

I also note that perhaps the legal sector in Canada has progressed a little too far in the ensnarement direction.

5 Section 137(2) of the Courts of Justice Aet, R.8.0. 1990, c. C.43 (CJA) provides:

A court may order that any document filed in a civil proceeding before it be treated as confidential, sealed and not
form part of the public record.

However when a matter comes to court the philosophy of the court system is openness: Sec MDS Health Group Ltd. v.
Canada ( Attorney General) (1993), 15 O.R. (3d) 630 (Gen. Div.) at p. 633. The present sealing application would not
fit within any of the exceptions to the general rule of public justice as discussed in 4. (J. ) v. Canada Life Assurance Co.
(1989), 70 O.R. (2d) 27 (H.C.) at p. 34: "... actions involving infants, or mentally disturbed people and actions involving
matters of secrecy ... sccret processes, inventions, documents or the like ...' The broader principlc of confidentiality

possibly being "warranted where confidentiality is precisely what is at stake" was also discussed at the same page but
would not appear applicable.

@ (Mr. Griffin raised the question of reorganization material under the Bankruptcy and Insolvency Act, R.S.C. 1985)
(c. B-3 or the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 or valuations submitted by a receiver for)
Qhe purpose of obtaining court approval on a sale arrangément having been sealed. The purpose of that, of course, is)
(to maintain fair play so that competitors or potential bidders do not obtain an unfair advantage by obtaining sﬁ)
(information whilst others have to rely on their own resources. I would think the most appropriate sealing order in a)

{court approval sale situation would be that the supporting valuation material remain sealed until such time as the sale)
(transaction has closed.)

7 Ibelieve thafit is obvious that if the ADR process entered into is along the medigtion philosophy structure that it will
be appreciated that the best and most productive results re dispute resolution will be achieved generally if such progess
involves a degree of confidentiality. This of course is subject to some exceptions such as when the parties agree that in
a mediation of public policy issues there is a positive requirement for public exposure: see Brown and Marriott, 4DR
Principles and Practice (1993, London), Sweet & Maxwell, at p. 356. In other instances public exposure may induce a very
negative reaction — e.g. if outsiders can be observers, then some (depending on their relationship to the parties involved)
may become "checrleaders", "advisors withgut the benefit of the facts" or "advisors. without the discipline of paving to
live with the end result of the mediation"” (which may be a non-resolution of the issues which may otherwise have been
resolved). Unwanted pressure may thus be applied to one or more of the participants. Similarly a volunteer advisor-type
may give "free" advice (e.g. "Don't settle; take him to court; you've got an absolute winner!") when the hidden agenda
of this officious intermeddler is to foment disruption, harass the other side or pursue his own self interests. Allow me to
observe that it would be unusual for anyone to feel obliged to conduct all of his negotiations (including those to settle
disputes) in a fishbowl: Consider for instance one having a mild disagreement with one's mother as to where the two of
you should have lunch — or a debate between a customer and a supplier over whether an order was short-shipped and,
if so, what adjustment should be made (all without resort to the Sale of Goods Act and/or the courts).

8  Whileit it true that it appears in this case that the parties went private in a dispute which they could have litigated
openly in the courts with a trial rather than an arbitration, I do not see that this choice would oblige the parties to make
their arbitration public in and of itself. As for the confidentiality order of July 20, 1994 referring to two types of awards,
an interim and a final, I now understand from counsel that the thrust of the interim award was the legal principles and of
the final the damage calculation or other results flowing as opposed to the interim being a draft for comment and possible
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adjustment. If the latter were the case then one would appreciate the practicality/necessity of maintaining confidentiality
S0 as to avoid the types of unwarranted pressures aforesaid in achieving the end result. If of the other nature, I believe
the same result prevails. Similarly if the process were something other than non-binding arbitration, one would also see
the same type of necessity. In the instant case, the parties could have, if they had so chosen (i.e. either side), decided
not to appeal the Arbitration's award. In such case, the result would have been the same as the two sides entering into
settlement negotiations to end their dispute and coming to an agreement. In cffect that is what they did by entering the
arbitration process except that in doing so, they at the start of the piece delegated the resolution determination function
to the Arbitrator for him to do so by applying legal principles to the facts as he found them. If the parties had not made
the detour from the main channel of court proceedings leading to trial by going to arbitration but had merely negotiated a
settlement, then with a settlement achiéved they would customarily merely proceed to put on the public colirt record that
the claim had been dismissed on consent. Details of the settlement would remain with the parties; they would be free to
disclose or agree not to disclose, subject to some legal obligation to make disclosure (e.g. timely disclosure requirements
under sccuritics legislation).

9  However in this case, it appears that both sides were dissatisfied to some degree by the decision of the Arbitrator
for various reasons. Perhaps counsel would be of assistance to their clients if they were able to reflect upon what may
have been attempted to be communicated by the other side at the hearing before me. I statc the obvious: sometimes
signals are obliquely broadcast; sometimes what might be perceived as a signal is nothing more than a falsc hope by
the recipient. However if there is truly a signal intended, it would be very unfortunate if the recipient did not pick it up

because it was too oblique or worse still because the mind was closed (possibly because the mouth was open so as to
block the ear passage).

10 The onus is upon P? as moving party to demonstrate sound reason for departing from the openness rule: See
MDS, supra, at p. 633. As the factum of P2 put it:

There is an overriding public interest in the 1990's especially in fostering effective Alternative Dispute Resolution
("ADR") in such a way that parties will willingly submit to it in a manner which fosters its use and development
and reduces the demands for scarce court resources.

The authority for this was given as Brown and Marriott, supra, at p. 356; London & Leeds Estates Ltd, v. Paribas Ltd.,
unreported decision of Mance, J. (Q.B.) of July 28, 1994 and Hassnah Insurance Co. of Israel v. Mew, [1993] 2 Lloyd's
Rep. 243 (Q.B. [Com. Ct.]). In citing Hassnah, Mance, J. at p. 8 of London merely stated:

There is no doubt that the parties to such a previous arbitration owed each other a duty of confidence and privacy
in respect of the course of and evidence given during it.

He went on to say at p. 9:

None of those authorities deals with the need to consider the rights of a witness which could arise if duties of
confidentiality or privacy were owed to him or her. Despite this I see some force in the submission that it is implicit
in the nature of private consensual arbitration that witnesses who give evidence, cven paid and professional experts,
will within certain limits be accorded the benefits of the privacy which overall attaches to this type of arbitration.
The privacy of arbitration is likely to be a factor in persuading many witnesses to give evidence and a factor in
encouraging them to speak, or in the case of experts, enabling them to obtain permission from other principals to
speak, about matters within their experience about which otherwise they might be hesitant or unable to speak.

London of course involved a question of whether a subpoena to an expert witness should be set aside where the
confidential or private documents of the expert were sought to be obtained by the subpoena. It is even clearer in Hassnah
what the limits of confidentiality would be concerning an arbitration and the award issuing therefrom. In that case there
was an arbitration between the defendant who was reinsured by the plaintiff under various reinsurance contracts which
had been placed by brokers. The defendant pursued arbitration to recover under the policies; the arbitration went mainly
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against the defendant which now wished to proceed in court against the placing brokers for negligence in breach of duty.
Coleman, J. found as stated in the headnote: "that if it was reasonably necessary for the establishment or protection of
an arbitrating party's legal rights vis-a-vis a third party that the award should be disclosed to that third party in order
to found a defence or as the basis for a cause of action, so to disclose it including its reasons would not be a breach of
the duty of confidence (See p. 249, col. 2)".

11 However as discussed above the parties clearly contemplated the possibility of appeal pursuant to the Arbitration
Act, 1991,8.0. 1991, c. 17. Both have availed themselves of that opportunity; the court files for whatever is filed pursuant
to that appeal (and cross-appeal) will be open for inspection in the same way any other appeal of whatever nature or
kind would be (assuming no valid sealing-order obtained on the basis of the reasons set out above). This is not a case
such as Hassnal where witness statements, documents and transcripts of a confidential arbitration were not to be made
public for the purpose of a court action against a third person-Hassnah being a completely "separate" proceeding. In this

case (the P2 case) the court proceedings are merely the continuation of the fight between P2 and the plaintiff franchisees
(and not between one of them and a third person in separate proceedings), a fight which they took private but which
they have now returned to the open arena of the court.

3

12 As Dickson, J. said at p. 186 (S.C.R.) of MacIntyre v. Nova Scotia { Attorney General)), [1982] 1 S.C.R. 175, 49
N.S.R. (2d) 609 (and cited in MDS, supra, at p. 635):

In my view, curtailment of public accessibility can only be Justified where there is present the need to protect social
values of superordinate importance. One of these is the protection of the innocent.

In my view "one of these" is not to keep secret the material involved in an arbitration appeal which of its necessity takes
the parties back into the court system with its insistence on openness for court proceedings, an aspect which one must
assume each side fully recognized before proceeding to appeal the award.

13 Tbelieveit well expressed by Smith,J.in S. (P.) v. C. (D.) (1987),22 C.P.C. (2d) 225 (Ont. H.C.) at p. 229 and p-231:

It may be argued that private litigants resorting to our public justice system should have the right to do so away
from the public glare. The answer, very simply put, is that secrecy can only attend a private system of justice, not a
public one. Or put in a different way, publicity is a necessary consequence of the obvious benefits that are derived
from a public system put in place to serve socicty in general, including private litigants (p. 229).

\There is no need to refer,to the voluminous case law bearing upon the general principles of openness of Court
proceedings. There is a dearth of authority on the interpretation of s. 147(2) of the Courts of Justice Act. Suffice
it to say that it ought to be resorted to sparingly in the clearest of cases and on the clearest of material where as
one instance the interests of justice would be subverted and/or the totally innocent would unduly suffer without any
significant compensating public interest being served (p- 231).

14 P2 has not adduced any evidence to support a scaling order pursuant to s. 1 37(2) CJA but rather it has relied on
the court to fashion an order so as to extend the confidentiality which the parties had in their arbitration to the material
in that arbitration which would otherwise be public pursuant to the appeal. I see no public policy grounds for doing so.

15 Mr. Griffin with his usual candour immediately agreed with Mr. Waldmann's proposition that if the sealing motion
were dismissed then Mr. Waldmann's two clients outside the arbitration would be allowed access to the arbitration
material. .

16 .The sealing order motion of P2 is dismissed. P2 is to pay $1,000 in costs forthwith to the plaintiffs represented
by Ms. Spies and Mr. Mitchell; no other costs awarded.

Motion dismissed
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Footnotes

* Leave to appeal to the Ontario Court of Appeal was refused with costs on June 7, 1995, Doc. CA M 15773, McKinlay, Griffiths
and Doherty JJ.A. (Ont. C.A)).
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