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Court File No. CV-19-00008866-0000

ONTARIO 
SUPERIOR COURT OF JUSTICE

BETWEE N:

CANADIAN IMPERIAL BANK OF COMMERCE

Applicant

- and - 

NAUSS PLUMBING & HEATING INC.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, 
c. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0.1990, c. c-43, as 

amended

FURTHER SUPPLEMENTARY AFFIDAVIT OF HEATHER 
FISHER

(Sworn October 30, 2020)

I, Heather Fisher, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY:

1. I am an Associate at Gowling WLG (Canada) LLP, counsel for the Applicant, 

Canadian Imperial Bank of Commerce (the “Bank”). As such, I have personal knowledge 

of the matters contained in this Affidavit. Where I do not have personal knowledge, I have 

stated the source of my information and believe the information to be true.
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2. This Affidavit is sworn in support of the Bank’s motion for:

(a) an Order pursuant to a settlement agreement and consent dated 

November28, 2019, appointing MNP Ltd. (“MNP”) as receiverand 

manager (“Receiver”) over the assets, undertakings and properties 

(“Property”) of the Respondent, Nauss Plumbing & Heating Inc. (“Nauss” 

or the “Debtor”);

(b) in the alternative, that the application to appoint the Receiver be heard on 

its merits together with this motion;

(c) the costs of this Motion on a substantial indemnity basis; and,

(d) such further and other Relief as to this Honourable Court may seem just. 

History of the Proceeding

3. The parties have attended before this Court on multiple occasions over the past 

year to address an application to appoint a Receiver and a related motion to enforce a 

settlement agreement. To assist the Court and to provide a single source for the relevant 

materials, I provide a brief overview of the proceeding, including attaching the materials 

filed to date and providing further facts that have arisen since the last hearing date.

(i) Receivership Application

4. The Bank brought an application to appoint MNP as Receiver over the Property of 

the Debtor (the “Receivership Application”). The application was scheduled to be heard 

on November 29, 2019.
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5. The Bank filed the following materials in relation to the Receivership Application:

(a) Application Record, filed November 19, 2019, containing the (a) Notice of 

Application, (b) Affidavit of Sieg Flatt, sworn November 19, 2019, and (c) 

Draft Order;

(b) Supplemental Application Record, filed November 25, 2019, containing the 

Affidavit of Sieg Flatt, sworn November 25, 2019; and

(c) Factum and Book of Authorities, filed November 25, 2019.

Attached as Exhibits “A”, “B”, “C”, and “D” are the Application Record, 

Supplemental Application Record, Factum, and Book of Authorities, respectively.

6. As set out in my affidavit sworn January 29, 2020 (the “January 29 Affidavit”):

(a) On November 28, 2019, the parties entered into a settlement agreement 

(the “Settlement Agreement”) whereby:

(i) the Applicant consented to the adjournment of the hearing until 

January 10, 2020; and

(ii) the Debtor consented to the appointment of MNP as Receiver at 

the hearing rescheduled on January 10, 2020 unless it fully repaid 

its indebtedness to the Applicant or provided a commitment letter 

for financing of the indebtedness by the same date; (Exhibit “B” to 

the January 29 Affidavit)
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(b) On January 9, 2020, counsel for the Debtor consented to the form and 

content of a draft order appointing MNP as Receiver over the Property in 

accordance with the terms of the Settlement Agreement; (Exhibits “C” 

and “D” to the January 29 Affidavit)

(c) By January 10, 2020, the Debtor did not provide the Applicant with full 

repayment of the indebtedness to the Applicant or a commitment letter for 

financing of the indebtedness as per the terms of the Settlement 

Agreement;

(d) At 9:27 a.m. on January 10, 2020, after the Receiver and I had flown to 

Sudbury in respect of the Application, the Debtor advised counsel to the 

Applicant he would seek a further adjournment of the matter, 

notwithstanding the consent; (Exhibit “F” to the January 29 Affidavit)

(e) At the hearing on January 10, 2020, I appeared on behalf of the Bank for 

the appointment of the Receiver on consent. Counsel for the Debtor 

sought an adjournment on the basis of two proposed transactions. I 

opposed the adjournment on the basis that the agreement would not be 

sufficient to pay out the Bank, that the parties had entered into the 

Settlement Agreement, and the Bank had serious concerns about the 

transactions closing. Justice Cornell stated that he could not hear any 

issue relating to the proposed transactions because it was not in evidence 

before the Court and ordered that the application be adjourned sine die to 
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permit a motion to be brought to enforce the alleged Settlement

Agreement. (Exhibit “G” to the January 29 Affidavit)

(ii) Motion to Enforce Settlement Agreement

7. Pursuant to the endorsement of Justice Cornell dated January 10, 2020, the Bank 

subsequently brought a motion to enforce a settlement agreement and, in the alternative, 

to have the original application to appoint the Receiver be heard on its merits together 

with the motion (the “Motion to Enforce”). The Bank filed the following materials in 

relation to the Motion to Enforce:

(a) Motion Record, filed February 4, 2020, containing the (i) Notice of Motion, 

and (ii) Affidavit of Heather Fisher, sworn January 29, 2020;

(b) Factum and Book of Authorities, filed February 12, 2020; and

(c) Supplementary Motion Record, filed February 28, 2020, containing the 

Supplementary Affidavit of Heather Fisher, sworn February 20, 2020 (the 

“February 20 Affidavit”).

Attached as Exhibits “E”, “F”, “G”, and “H” are the Motion Record, Factum, 

Book of Authorities, and Supplementary Motion Record, respectively.

8. The Motion to Enforce was scheduled to proceed on February 21,2020. As set out 

in my February 20 Affidavit, on February 20, 2020, counsel for the Debtor sent an email 

to Haddon Murray, copying me, requesting a further adjournment of this matter to allow 

for the potential completion of three proposed transactions. As with the first proposed 
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transactions, the terms of these transactions would not be sufficient to pay out the 

indebtedness to the Bank and the Bank had serious concerns about the transactions 

closing.

9. The Motion to Enforce did not proceed on February 21, 2020 as Justice Kurke 

indicated at the motion that he had a conflict and could not hear the matter. Attached as 

Exhibit “I” is the endorsement of Justice Kurke, dated February 21, 2020 (the 

“Endorsement”).

10. The Motion to Enforce was adjourned tentatively to March 6, 2020 with a 

peremptory date of March 20, 2020.

11. Counsel for the Bank was unable to attend the March 6, 2020 motion date due to 

inclement weather. As a result, the Motion to Enforce was adjourned to March 20, 2020. 

Attached as Exhibit “J” is the letter from Haddon Murray, counsel to the Bank, to the 

Court dated March 6, 2020 advising the counsel for the Bank was unable to attend due 

to inclement weather.

12. On March 16, 2020, Ontario courts closed due to COVID-19. The Motion to 

Enforce was adjourned until further notice.

13. In anticipation of the March motion date, I swore the Second Supplementary 

Affidavit of Heather Fisher, sworn March 5, 2020 (the “March 5 Affidavit") to provide the 

Court with an update of the events that had taken place in the intervening dates between 

appearances. My March 5 Affidavit was not served or filed as a result of the adjournments. 

Attached as Exhibit “K” is a copy of my March 5 Affidavit.
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14. The parties attended a pre-motion conference with Justice Gauthier on October 5, 

2020. At the conference, counsel for the Debtor, once again, advised of a proposed 

transaction. Justice Gauthier directed that a new date for the motion be set and that the 

Debtor must file any responding materials seven days prior to the motion date. No 

responding materials are to be accepted on or after that date. Attached as Exhibit “L” is 

the Endorsement of Justice Gauthier, dated October 5, 2020.

April 2020 Proposed Transaction

15. On April 24, 2020 at 3:07 p.m., counsel for the Debtor sent an email to Haddon 

Murray, counsel for the Bank (the “April 24 Email”), which attached an Agreement of 

Purchase and Sale for 7 Millichamp Street, Markstay, Ontario (the “April Proposed 

Transaction”). Attached as Exhibits “M” and “N” are copies of the April 24 Email and 

the April Proposed Transaction, respectively.

16. The same day, Haddon Murray requested additional information regarding the 

status of the April Proposed Transaction and any additional sales or refinancing being 

pursued. Further to this email correspondence, on April 27, 2020, Haddon Murray outlined 

a non-exhaustive list of concerns with the April Proposed Transaction, reiterated his 

request for additional information about the April Proposed Transaction, and requested 

the Debtor be advised of the Bank’s concerns and requests for additional information. I 

am advised by Haddon Murray that he did not receive a response to this April 27, 2020 

email. Attached as Exhibit “O” is a copy of the email correspondence between counsel 

for the Bank and counsel for the Debtor regarding the April Proposed Transaction.
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17. The April Proposed Transaction would not repay the indebtedness to the Bank. As 

at October 27, 2020, the total indebtedness to the Bank was approximately 

$1,070,073.20, including accrued interest and legal fees paid to date. Attached as Exhibit 

“P” is an email from the Bank setting out the approximate total indebtedness as at 

October 27, 2020.

18. The April Proposed Transaction contemplated the sale of 7 Millichamp Street for 

$850,000.00. After the payment of the CRA Debt, the Markstay North Road Debt and the 

Property Tax Debt (totalling approximately $601,031.63 as of November 19, 2019, the 

date the affidavit of Sieg Flatt was sworn), the April Proposed Transaction would have 

resulted in a total payment to the Bank of approximately $469,041.63. The April Proposed 

Transaction was not completed before the required Completion Date.

Prejudice to the Bank

19. In addition to the accrual of interest and potential CRA liability and erosion of the 

Bank’s collateral discussed at paragraph 39 of the Affidavit of Sieg Flatt, sworn November

19, 2019, both counsel for the Bank and the proposed Receiver have attended in Sudbury 

on multiple occasions and have incurred fees as a result.

20. I am informed by Sieg Flatt that the Debtor has not made any payments to the 

Bank since the start of these proceedings.

8



-9-

21. This Affidavit is sworn in support of the Bank’s application to enforce the 

Settlement Agreement or, in the alternative, the Bank’s application to appoint a Receiver 

and for no other or improper purpose.

SWORN BEFORE ME at the City of \
Toronto, in the Province of Ontario on /
October 30, 2020. (

Commissioner for Taking Affidavits
(or as may be)
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This is Exhibit A referred to in the

Affidavit of Heather Fisher 

sworn before me this

30th day of October, 2020

A Commissioner for Taking Affidavits (or as may be)
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This is Exhibit B referred to in the

Affidavit of Heather Fisher 

sworn before me this

30th day of October, 2020

A Commissioner for Taking Affidavits (or as may be)
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This is Exhibit C referred to in the

Affidavit of Heather Fisher 

sworn before me this

30th day of October, 2020

A Commissioner for Taking Affidavits (or as may be)
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ONTARIO
SUPERIOR COURT OF JUSTICE

Court File No. CV-19-8866-0000

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 

1990, c. C-43, AS AMENDED

BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE

Applicant 
- and -

NAUSS PLUMBING & HEATING INC. 
Respondent

Factum of the Applicant 
(Returnable November 29,2019)

I. INTRODUCTION

1. This factum is filed in support of the Canadian Imperial Bank of Commerce’s (“CIBC”) 

application for an order (a) appointing MNP Ltd. (“MNP”) as receiver and manager over the 

assets, undertakings and property of the respondent, Nauss Plumbing & Heating Inc. (“Nauss”) 

on substantially the terms and conditions contained in the draft order attached at tab 3 to the 

Applicant’s Application Record (the “Receivership Order”).

2. All capitalized terms that are not defined herein are to be given the meaning ascribed to them in 

the Affidavit of Sieg Flatt sworn November 19, 2019 (the “Flatt Affidavit”).

II. BACKGROUND & FACTS

a) Appointment of MNP as Receiver

3. Nauss is a privately owned company incorporated under the laws of Ontario operating primarily 

as a contractor, specializing in plumbing, heating and electrical services as well as pool 

maintenance in Sudbury and the surrounding areas.

Affidavit of Sieg Flatt sworn November 19, 2019 at para 5 [Flatt Affidavit].

4. CIBC has commenced these proceedings as a result ofNauss’s insolvency and its inability to repay 

amounts owing to CIBC under a Credit Agreement dated August 9, 2017 (the “Credit
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Agreement”). Nauss is indebted to CIBC in the amount of $929,019.31 plus any applicable 

interest, fees or expenses accrued (the “Indebtedness”).

Flatt Affidavit at paras 3,12.

5. Nauss’s obligations to CIBC under the Credit Agreement are secured by:

(a) a general security agreement in respect of all of the present and after-acquired personal 

property of Nauss the terms of which are incorporated within the Credit Agreement (the 

“GSA”);

(b) a charge I mortgage in the principal amount of $583,000.00 against the Markstay 

Millichamp Property (the “Markstay Millichamp Charge”);

(c) a charge I mortgage in the principal amount of $206,000.00 against the Espanola Property 

(the “Espanola Charge”); and

(d) a charge / mortgage in the principal amount of $210,000.00 against the Sudbury Property 

(the “Sudbury Charge”, together with the Markstay Millichamp Charge and the Espanola

Charge, the “Mortgages”).

Flatt Affidavit at para 13, Exhibit B: Credit Agreement and Small Business Credit Terms and Conditions; 
Exhibit “D”: Charge/mortgage against the Millichamp Property; Exhibit “E”: Charge/mortgage against the 
Espanola Property; and Exhibit “F”: Charge/mortgage against the Sudbury Property.

6. Pursuant to the Credit Agreement, Nauss must pay the outstanding amount owing under the Credit

Agreement upon demand. Pursuant to the GSA and Mortgages, upon the occurrence of a default, 

CIBC is entitled to exercise certain enforcement remedies including, among others, appointing a 

receiver.

Flatt Affidavit at para 11, Exhibit B: Credit Agreement and Small Business Credit Terms and Conditions, Part 
1, s. 6 and Part V, s. 9(b); Exhibit “D”: Charge/mortgage against the Millichamp Property; Exhibit “E”: 
Charge/mortgage against the Espanola Property; and Exhibit “F”: Charge/mortgage against the Sudbury 
Property.

7. On June 14, 2019, CIBC demanded repayment of the Credit Agreement and delivered a notice of 

intention to enforce pursuant to section 244 of the Bankruptcy and Insolvency Act, R.S.C. 1985, 

c. B-3 (“BIA”).

Flatt Affidavit at para 22, Exhibit “M”: Demand Letter and Notice of Intention to Enforce Security.
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8. Nauss is insolvent and has not repaid the amounts owing under the Credit Agreement.

Flatt Affidavit at para 33.

9. MNP consents to its appointment as Receiver.

Flatt Affidavit at para 36, Exhibit “R”: Consent of MNP to act as Receiver.

III. LAW AND ARGUMENT

10. The sole issue on this application is: Should this Court appoint MNP as receiver of the property 

ofNauss?

Court should appoint MNP as receiver

11. CIBC submits that this Court should appoint MNP as receiver because: (a) the technical 

requirements under the BIA for the appointment of MNP as receiver are met and (b) in the 

circumstances of this case, the appointment of MNP as receiver is just and convenient.

(a) The technical requirements for the appointment of MNP as receiver are met

12. CIBC brings this application pursuant to section 243(1) of the BIA, and 101 of the CJA. Section

243 of the BIA grants the Court the jurisdiction and authority, on application by a secured creditor, 

to appoint a receiver of the property of an insolvent person if it is “just or convenient to do so”. 

The section reads as follows:

243( 1 ) Subj ect to subsection ( 1.1 ), on application by a secured creditor, a court 
may appoint a receiver to do any or all of the following if it considers it to be 
just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts 
receivable or other property of an insolvent person or bankrupt that was 
acquired for or used in relation to a business carried on by the insolvent 
person or bankrupt;

(b) exercise any control that the court considers advisable over that 
property and over the insolvent person’s or bankrupt’s business; and

(c) take any other action that the court considers advisable.

(1.1) In the case of an insolvent person in respect of whose property a notice 
is to be sent under subsection 244(1), the court may not appoint a receiver 
under subsection (1) before the expiry of 10 days after the day on which the 
secured creditors sends the notice unless
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(a) the insolvent person consents to an earlier enforcement under section 
244(2); or

(b) the court considers it appropriate to appoint a receiver before then.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 [“BIA”], ss. 243(1),(1.1).

13. CIBC is a secured creditor of Nauss and is thus entitled to bring an application under section 243 

of the BIA.

Flatt Affidavit, Exhibit “B”; Credit Agreement and Small Business Credit Terms and Conditions, Part V.

14. Nauss defaulted under the Credit Agreement. In accordance with the GSA, the occurrence of an 

default under the Credit Agreement grants CIBC the right to seek the appointment of a receiver.

Flatt Affidavit, Exhibit “B”: Credit Agreement and Small Business Credit Terms and Conditions, Part V, s. 
9(b).

15. As required by subsection 243(1.1) of the BIA, a 244 Notice was sent to Nauss on June 14, 2019. 

Accordingly, pursuant to s. 243(1.1) the court may appoint MNP as receiver at this time.

Flatt Affidavit paras 40-43; BIA ss. 243(1.1).

16. In accordance with subsection 243(4) of the BIA, MNP is qualified to act as Receiver of Nauss.

BIA s. 243(4).

(b) Appointing MNP as receiver is just and convenient

17. Section 101 of the Court of Justice Act (the “CJA”) permits the appointment of a receiver where 

it is “just or convenient”. Likewise, subsection 243(1) of the BLA provides that on application by 

a secured creditor, a court may appoint a receiver where it is “just or convenient”.

Court of Justice Act, R.S.0.1990, c. C-43 [CJA] s. 101; BIA s. 243(1).

18. In determining whether it is “just or convenient” to appoint a receiver under either the BLA section

101 of the Ontario Courts of Justice Act, this Court applies the decision of Justice Blair in Bank 

of Nova Scotia v. Freure Village on Clair Creek (“Freure Village11). In Freure Village, Blair J. 

set out that, in deciding whether the appointment of a receiver was just or convenient, the court 

“must have regard to all of the circumstances but in particular the nature of the property and the 

rights and interests of all parties in relation thereto,” which includes the rights of the secured 

creditor under its security.
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Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274 (Ont. S.C.J.) [“Freure 
Village”], para 10.

19. Where the enumerated rights of the secured creditor under the loan agreement include the right to 

seek the appointment of a receiver, the burden on the applicant seeking the relief is relaxed. As 

stated by Justice Morawetz (as he then was) in Elieway Acquisitions Ltd. v. Cruise Professionals 

Ltd. (“Elleway”),

...while the appointment of a receiver is generally regarded as an extraordinary 
equitable remedy, courts do not regard the nature of the remedy as 
extraordinary or equitable where the relevant security document permits the 
appointment of a receiver. This is because the applicant is merely seeking to 
enforce a term of an agreement that was assented to by both parties.

Elleway Acquisitions Ltd. v. Cruise Professionals Ltd. 2013 ONSC 6866, para. 27.

20. Where a creditor is entitled under its agreement with the debtor to seek the appointment of a 

receiver, a court will consider in its discretion whether, on an examination of the surrounding 

circumstances, it is in the interests of all concerned to have the receiver appointed by the court.

Freure Village, para 12.

21. In the case at bar, the following facts support CIBC’s submission that the appointment of MNP as 

Receiver over Nauss is just and convenient:

(a) Nauss has defaulted under the Credit Agreement for the failure to pay monetary amounts 

when they became due. As a result of this default CIBC has a contractual right to appoint 

a receiver under the GSA and Mortgages;

(b) Nauss is insolvent;

(c) Nauss has failed to find alternative sources of financing to remedy the default under the 

Credit Agreement;

(d) the director of Nauss has consented to the relief sought in this application;

(e) a court-appointed receiver is necessary to enable the Proposed Receiver to administer the 

estate more effectively and is required to take control of Nauss, and ensure an effective 

and transparent sale of the Nauss assets for the benefit of all of Nauss’s stakeholders;

(f) irreparable harm might be caused if no receivership order is made as Nauss will run out 

of liquidity thereby reducing value for stakeholders; and
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(g) if necessary, C1BC is prepared to advance funds to the Receiver (if appointed) for 

purposes of funding the receivership.

Flatt Affidavit, paras 26, 41, 48, 50, 53, and 55

22. In these circumstances, a Receiver will facilitate the realization on Nauss’s assets in a fair and 

reasonable manner that balances the interests of all of Nauss’s stakeholders in a transparent and 

court-supervised process.

IV. RELIEF REQUESTED

23. For the foregoing reasons, CIBC respectfully requests an Order substantially in the form of the 

draft Receivership Order attached as Tab 3 to the Application Record.

ALL OF WHICH IS RESPECTFULLY SUBMITTED at the City of Toronto, Province of Ontario, this 

25th day of November, 2019.

GOWLING WLG (CANADA) LLP

Per:
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LIST OF AUTHORITIES

TAB CONTENTS

1. Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274 (Ont. S.C.J.).

2. Elieway Acquisitions Ltd. v. Cruise Professionals Ltd., 2013 ONSC 6866.
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SCHEDULE “B”

RELEVANT STATUTES

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, ss. 243(1),(1.1),(4), 244(1)(2)

Court may appoint receiver
243(1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a receiver 
to do any or all of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other 
property of an insolvent person or bankrupt that was acquired for or used in relation to a 
business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the 
insolvent person’s or bankrupt’s business; and

(c) take any other action that the court considers advisable.

(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent under 
subsection 244(1), the court may not appoint a receiver under subsection (1) before the expiry of 10 
days after the day on which the secured creditors sends the notice unless

(a) the insolvent person consents to an earlier enforcement under section 244(2); or

(b) the court considers it appropriate to appoint a receiver before then.

Advance notice
244 (1) A secured creditor who intends to enforce a security on all or substantially all of

(a) the inventory,

(b) the accounts receivable, or

(c) the other property

of an insolvent person that was acquired for, or is used in relation to, a business carried on by the insolvent 
person shall send to that insolvent person, in the prescribed form and manner, a notice of that intention.

Period of notice
(2) Where a notice is required to be sent under subsection (1), the secured creditor shall not enforce the security 
in respect of which the notice is required until the expiry of ten days after sending that notice, unless the 
insolvent person consents to an earlier enforcement of the security.

Court of Justice Act, R.S.0.1990, c. C-43, s. 101

Injunctions and receivers
101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be granted or a 
receiver or receiver and manager may be appointed by an interlocutory order, where it appears to a judge of the 
court to be just or convenient to do so. R.S.O. 1990, c. C.43, s. 101 (1); 1994, c. 12, s. 40; 1996, c. 25, s. 9 (17).

Terms
(2) An order under subsection (1) may include such terms as are considered just. R.S.O. 1990, c. C.43, s. 101 
(2).
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Ontario Supreme Court
Bank of Nova Scotia v. Freure Village of Clair Creek 
Date: 1996-05-31

Bank of Nova Scotia 

and

Freure Village on Clair Creek et al

Ontario Court of Justice (General Division - Commercial List) Blair J.

Judgment - May 31, 1996.

John J. Chapman and John R. Varley, for Bank of Nova Scotia.

J. Gregory Murdoch, for Freure Group (all defendants).

John Lancaster, for Boehmers, a Division of St. Lawrence Cement.

Robb English, for Toronto-Dominion Bank.

William T. Houston, for Canada Trust.

May 31, 1996. Endorsement.

[1] BLAIR J.: - There are two companion motions here, namely:

(1) the within motion by the Bank for summary judgment on the covenants on mortgages 

granted by “Freure Management” and “Freure Village” to the Bank, which mortgages have 

been guaranteed by Freure Investments; and

(ii) the motion for appointment by the Court of a receiver-manager over five different 

properties which are the subject matter of the mortgages (four of which properties are 

apartment/townhouse complexes totalling 286 units and one of which is an as yet 

undeveloped property).

This endorsement pertains to both motions.

The Motion for Summary Judgment

[2] Three of the mortgages have matured and have not been repaid. The fourth has not yet 
matured but, along with the first three, is in default as a result of the failure to pay tax arrears.
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The total tax arrears outstanding are in excess of $850,000. The Bank is owed in excess of 

$13,200,000. There is no question that the mortgages are in default. Nor is it contested that 

the monies are presently due and owing. The Defendants argue, however, that the Bank had 

agreed to forebear or to stand-still for six months to a year in May, 1995 and therefore submit 

the monies were not due and owing at the time demand was made and proceedings 

commenced.

[3] There is simply no merit to this defence on the evidence and there is no issue with respect 

to it which survives the “good hard look at the evidence” which the authorities require the 

Court to take and which requires a trial for its disposition: see Rule 20.01 and Rule 20.04, 

Pizza Pizza Ltd v. Gillespie (1990), 75 O.R. (2d) 225 (Gen. Div.); Irving Ungerman Ltd. v. 

Galanis (1993) 4 O.R. (3d) 545 (C.A.).

[4] On his cross-examination, Mr. Freure admitted:

(i) that he knew the Bank had not entered into any agreement whereby it had waived its rights 

under its security or to enforce its security; and

(ii) that he realized the Bank was entitled to make demand, that the individual debtors in the 

Freure Group owed the money, that

they did not have the money to pay and the $13,200,000 indebtedness was “due and owing” 

(see cross-examination questions 46-54, 88-96, 233-243).

[5] As to the guarantees of Freure Investments, an argument was put forward that the Bank 

changed its position with regard to the accumulation of tax arrears without notice to the 

guarantor, and accordingly that a triable issues exists in that regard.

[6] No such triable issue exists. The guarantee provisions of the mortgage itself permit the 

Bank to negotiate changes in the security with the principal debtor. Moreover, the principal of 

the principal debtor and the principal of the guarantor - Mr. Freure - are the same. Finally, 

the evidence which is relied upon for the change in the Bank’s position - an internal Bank 

memo from the local branch to the credit committee of the Bank in Toronto - is not proof of 

any such agreement with the debtor or change; it is merely a recitation of various position 

proposals and a recommendation to the credit committee, which was not followed.
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[7] Accordingly, summary judgment is granted as sought in accordance with the draft 

judgment filed today and on which I have placed my fiat. The cost portion of the judgment will 

bear interest at the Courts of Justice Act rate.

Receiver/Manager

[8] The more difficult issue for determination is whether or not the Court should appoint a 

receiver/manager.

[9] It is conceded, in effect, that if the loans are in default and not saved from immediate 

payment by the alleged forbearance agreement - which they are, and are not, respectively - 

the Bank is entitled to move under its security and appoint a receiver-manager privately. 

Indeed this is the route which the Defendants - supported by the subsequent creditor on one 

of the properties (Boehmers, on the Glencairn property) - urge must be taken. The other 

major creditors, TD Bank and Canada Trust, who are owed approximately $20,000,000 

between them, take no position on the motion.

[10] The Court has the power to appoint a receiver or receiver and manager where it is “just 

or convenient” to do so: the Courts of Justice Act, R.S.O. 1990, c. 43, s. 101. In deciding 

whether or not to do so, it must have regard to all of the circumstances but in particular the 

nature of the property and the rights and interests of all parties in relation thereto. The fact 

that the moving party has a right under its security to appoint a receiver is an important factor 

to be considered but so, in such circumstances, is the question of whether or not an 

appointment by the Court is necessary to enable the receiver-manager to carry out its work 

and duties more efficiently, see generally Third Generation Realty Ltd. v. Twigg (1991) 6

C. P.C. (3d) 366 (Ont. Gen. Div.) at pages 372-374; Confederation Trust Co. v. Dentbram 

Developments Ltd. (1992), 9 C.P.C. (3d) 399 (Ont. Gen. Div.); Royal Trust Corp, of Canada v.

D. Q. Plaza Holdings Ltd. (1984), 54 C.B.R. (N.S.) 18 (Sask. Q.B.) at page 21. It is not 

essential that the moving party, a secured creditor, establish that it will suffer irreparable harm 

if a receiver-manager is not appointed: Sw/ss Bank Corp. (Canada) v. Odyssey Industries Inc. 

(1995), 30 C.B.R. (3d) 49 (Ont. Gen. Div. [Commercial List]).

[11] The Defendants and the opposing creditor argue that the Bank can perfectly effectively 

exercise its private remedies and that the Court should not intervene by giving the 

extraordinary remedy of appointing a receiver when it has not yet done so and there is no 
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evidence its interest will not be well protected if it did. They also argue that a Court appointed 

receiver will be more costly than a privately appointed one, eroding their interests in the 

property.

[12] While I accept the general notion that the appointment of a receiver is an extraordinary 

remedy, it seems to me that where the security instrument permits the appointment of a 

private receiver - and even contemplates, as this one does, the secured creditor seeking a 

court appointed receiver - and where the circumstances of default justify the appointment of a 

private receiver, the “extraordinary” nature of the remedy sought is less essential to the 

inquiry. Rather, the “just or convenient” question becomes one of the Court determining, in 

the exercise of its discretion, whether it is more in the interests of all concerned to have the 

receiver appointed by the Court or not. This, of course, involves an examination of all the 

circumstances which I have outlined earlier in this endorsement, including the potential costs, 

the relationship between the debtor and the creditors, the likelihood of maximizing the return 

on and preserving the subject property and the best way of facilitating the work and duties of 

the receiver-manager.

[13] Here I am satisfied on balance it is just and convenient for the order sought to be made. 

The Defendants have been attempting to refinance the properties for 11/2 years without 

success, although a letter from Mutual Trust dated yesterday suggests (again) the possibility 

of a refinancing in the near future. The Bank and the debtors are deadlocked and I infer from 

the history and evidence that the Bank’s attempts to enforce its security privately will only lead 

to more litigation. Indeed, the debtor’s solicitors themselves refer to the prospect of “costly, 

protracted and unproductive” litigation in a letter dated March 21st of this year, should the 

Bank seek to pursue its remedies. More significantly, the parties cannot agree on the proper 

approach to be taken to marketing the properties which everyone agrees must be sold. 

Should it be on a unit by unit conversion condominium basis (as the debtor proposes) or on 

an en bloc basis as the Bank would prefer? A Court appointed receiver with a mandate to 

develop a marketing plan can resolve that impasse, subject to the Court’s approval, whereas 

a privately appointed receiver in all likelihood could not, at least without further litigious 

skirmishing. In the end, I am satisfied the interests of the debtors themselves, along with 

those of the creditors (and the tenants, who will be caught in the middle) and the orderly 

disposition of the property are all better served by the appointment of the receiver-manager 

as requested.
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[14] I am prepared, in the circumstances, however, to render the debtors one last chance to 

rescue the situation, if they can bring the potential Mutual Trust refinancing to fruition. I 

postpone the effectiveness of the order appointing Doane Raymond as receiver-manager for 

a period of three weeks from this date. If a refinancing arrangement which is satisfactory to 

the Bank and which is firm and concrete can be arranged by that time, I may be spoken to at 

a 9:30 appointment on Monday, June 24, 1996 with regard to a further postponement. The 

order will relate back to today’s date, if taken out.

[15] Should the Bank be advised to appoint Doane Raymond as a private receiver/manager 

under its mortgages in the interim, it may do so.

[16] Counsel may attend at an earlier 9:30 appointment if necessary to speak to the form of 

the order.

Motions granted.
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CITATION: Elleway Acquisitions Limited v. The Cruise Professionals Limited, 2013 ONSC
6866

COURT FILE NO.: CV-13-10320-00CL 
DATE: 20131127

SUPERIOR COURT OF JUSTICE - ONTARIO 
(COMMERCIAL LIST)

APPLICATION UNDER SECTION 243 OF THE BANKRUPTCYANDINSOLVENCY 
ACT, R.S.C. 1985, c.B-3, AS AMENDED

RE: ELLEWAY ACQUISITIONS LIMITED, Applicant
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THE CRUISE PROFESSIONALS LIMITED, 4358376 CANADA INC. 
(OPERATING AS ITRAVEL2OOO.COM) AND 7500106 CANADA INC., 
Respondents

BEFORE: MORAWETZ J.

COUNSEL: Jay Swartz and Natalie Renner, for the Applicant

John N. Birch, for the Respondents

David Bish and Lee Cassey, for Grant Thornton, Proposed Receiver

HEARD &
ENDORSED: NOVEMBER 4, 2013

REASONS: NOVEMBER 27, 2013

ENDORSEMENT

[1] At the conclusion of argument, the requested relief was granted with reasons to follow. 
These are the reasons.

[2] Elleway Acquisitions Limited (‘Elleway” or the “Applicant”) seeks an order (the 
“Receivership Order”) appointing Grant Thornton Limited (“GTL”) as receiver (the “Receiver”),
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without security, of all of the property, assets and undertaking of each of 4358376 Canada Inc., 
(operating as itravel2000.com (“itravel”)), 7500106 Canada Inc., (‘Travelcash”), and The Cruise 
Professionals (“Cruise”) and together with itravel and Travelcash, “itravel Canada”), pursuant to 
section 243 of the Bankruptcy and Insolvency Act (Canada) (the “BIA”) and section 101 of the 
Courts of Justice Act (Ontario) (the “CJA”).

[3] The application was not opposed.

[4] The itravel Group (as defined below) is indebted to Elleway in the aggregate principal 
amount of £17,171,690 pursuant to a secured credit facility that was purchased by Elleway and a 
working capital facility that was established by Elleway. The indebtedness is guaranteed by each 
of itravel, Cruise and Travelcash, among others. The itravel Group is in default of the credit 
facility and the working capital facility, and Elleway has demanded repayment of the amounts 
owing thereunder. Elleway has also served each of itravel, Cruise and Travelcash with a notice 
of intention to enforce its security under section 244(1) of the BIA. Each of itravel, Cruise and 
Travelcash has acknowledged its inability to pay the indebtedness and consented to early 
enforcement pursuant to section 244(2) of the BIA.

[5] Counsel to the Applicant submits that the itravel Group is insolvent and suffering from a 
liquidity crisis that is jeopardizing the itravel Group’s continued operations. Counsel to the 
Applicant submits that the appointment of a receiver is necessary to protect itravel Canada’s 
business and the interests of itravel Canada’s employees, customers and suppliers.

[6] Counsel further submits that itravel Canada’s core business is the sale of travel services, 
including vacation, flight, hotel, car rentals, and insurance packages offered by third parties, to 
its customers, itravel Canada’s business is largely seasonal and the majority of its revenues are 
generated in the months of October to March itravel Canada would have to borrow 
approximately £3.1 million to fund its operations during this period and it is highly unlikely that 
another lender would be prepared to advance any funds to itravel Canada at this time given its 
financial circumstances.

[7] Further, counsel contends that the Canadian travel agent business is an intensely 
competitive industry with a high profile among consumers, making it very easy for consumers to 
comparison shop to determine which travel agent can provide services at the lowest possible 
cost. Given its visibility in the consumer market and the travel industry, counsel submits that it 
is imperative that itravel Canada maintain existing goodwill and the confidence of its customers. 
If itravel Canada’s business is to survive, potential customers must be assured that the business 
will continue uninterrupted and their advance payments for vacations will be protected 
notwithstanding itravel Canada’s financial circumstances.

[8] Therefore, counsel submits that, if a receiver is not appointed at this critical juncture, 
there is a substantial risk that itravel Canada will not be able to book trips and cruises during its 
most profitable period. This will result in a disruption to or, even worse, a complete cessation of 
itravel Canada’s business. Employees will resign, consumer confidence will be lost and existing 
goodwill will be irreparably harmed.
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[9] It is contemplated that if GTL is appointed as the Receiver, GTL intends to seek the 
Court’s approval of the sale of substantially all of itravel Canada’s assets to certain affiliates of 
Elieway, who will operate the business of itravel Canada as a going concern following the 
consummation of the purchase transactions. Counsel submits that, it is in the best interests of all 
stakeholders that the Receivership Order be made because it will facilitate a going concern sale 
of itravel Canada’s business, preserving consumer confidence, existing goodwill and the jobs of 
over 250 employees.

[10] Elleway is a corporation incorporated under the laws of the British Virgin Islands. 
Elleway is an indirect wholly owned subsidiary of The Aldenham Grange Trust, a discretionary 
trust governed under Jersey law.

[11] itravel, Cruise and Travelcash are indirect wholly owned subsidiaries of Travelzest pic 
(‘Travelzest”), a publicly traded United Kingdom (“UK”) company that operates a group of 
companies that includes itravel Canada (the “itravel Group”). The itravel Group’s UK 
operations were closed in March 2013. Since the cessation of the itravel Group’s UK operations, 
all of the itravel Group’s remaining operations are based in Canada, itravel Canada currently 
employs approximately 255 employees, itravel Canada’s employees are not represented by a 
union and it does not sponsor a pension plan for any of its employees.

[12] The itravel Group’s primary credit facilities (the ‘Credit Facilities”) were extended by 
Barclays Bank PLC (“Barclays”) pursuant to a credit agreement (the “Credit Agreement”) and 
corresponding fee letter (the ‘Tee Letter” and together with the Credit Agreement, the ‘Credit 
Facility Documents”) under which Travelzest is the borrower.

[13] Pursuant to a series of guarantees and security documents (the “Security Documents”), 
each of Travelzest, Travelzest Canco, Travelzest Holdings, Itravel, Cruise and Travelcash 
guaranteed the obligations under the Credit Facility Documents and granted a security interest 
over all of its property to secure such obligations (the “Credit Facility Security”). Travelzest 
Canco and Travelzest Holdings are direct wholly owned UK subsidiaries of Travelzest. In 
addition, itravel and Cruise granted a confirmation of security interest in certain intellectual 
property (the ‘TP Security Confirmation and together with the Credit Facility Security, the 
“Security”).

[14] The Security Documents provide the following remedies, among others, to the secured 
party, upon the occurrence of an event of default under the Credit Facility Documents: (a) the 
appointment by instrument in writing of a receiver; and (b) the institution of proceedings in any 
court of competent jurisdiction for the appointment of a receiver. The Security Documents do 
not require Barclays to look to the property of Travelzest before enforcing its security against the 
property of itravel Canada upon the occurrence of an event of default.

[15] Commencing on or about April 2012, the itravel Group began to default on its obligations 
under the Credit Agreement.

[16] Pursuant to a series of letter agreements, Barclays agreed to, among other things, defer 
the applicable payment instalments due under the Credit Agreement until July 12, 2013 (the
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“Repayment Date”). Travelzest failed to pay any amounts to Barclays on the Repayment Date. 
Travelzest’s failure to comply with financial covenants and its default on scheduled payments 
under the Repayment Plans constitute events of default under the Credit Facility Documents.

[17] Since 2010, Itravel Canada has attempted to refinance its debt through various methods, 
including the implementation of a global restructuring plan and the search for a potential 
purchaser through formal and informal sales processes. Two formal sales processes yielded 
some interest from prospective purchasers. Ultimately, however, neither sales process generated 
a viable offer for Itravel Canada's assets or the shares of Travelzest.

[18] Counsel submits that GTL has been working to familiarize itself with the business 
operations of Itravel Canada since August 2013 and that GTL is prepared to act as the Receiver 
of all of the property, assets and undertaking of itravel Canada.

[19] Counsel further submits that, if appointed as the Receiver, GTL intends to bring a motion 
(tire “Sales Approval Motion”) seeking Court approval of certain purchase transactions wherein 
Elleway, through certain of its affiliates, 8635919 Canada Inc. (the “itravel Purchaser”), 8635854 
Canada Inc. (the “Cruise Purchaser”) and 1775305 Alberta Ltd. (the “Travelcash Purchaser” and 
together with the itravel Purchaser and the Cruise Purchaser, the “Purchasers”), will acquire 
substantially all of the assets of itravel Canada (the ‘Turchase Transactions”).

[20] If the Purchase Transactions are approved, Elleway has agreed to fund the ongoing 
operations of itravel Canada during the receivership. It is the intention of the parties that the 
Purchase Transactions will close shortly after approval by the Court and it is not expected that 
the Receiver will require significant funding.

[21] The purchase price for the Purchase Transactions will be comprised of cash, assumed 
liabilities and a cancellation of a portion of the Indebtedness. Elleway will supply the cash 
portion of the purchase price under each Purchase Transaction, which will be sufficient to pay 
any prior ranking secured claim or priority claim that is not being assumed.

[22] The Purchasers intend to offer substantially all of the employees of itravel and Cruise the 
opportunity to continue their employment with the Purchasers.

[23] This motion raises the issue as to whether the Court should make an order pursuant to 
section 243 of the BIA and section 101 of the CJA appointing GTL as the Receiver.

1. The Court Should Make the Receivership Order

a. The Test for Appointing a Receiver under the BIA and the CJA

[24] Section 243(1) of the BIA authorizes a court to appoint a receiver where such 
appointment is “just or convenient”.

[25] Similarly, section 101(1) of the CJA provides for the appointment of a receiver by 
interlocutory order where the appointment is “just or convenient”.
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[26] In determining whether it is just and convenient to appoint a receiver under both statutes, 
a court must have regard to all of the circumstances of the case, particularly the nature of the 
property and the rights and interests of all parties in relation to the property. See Bank of Nova 
Scotia v. Freure Village on Clair Creek, [1996] O.J. 5088 at para. 10 (Gen Div.)

[27] Counsel to the Applicant submits that where the security instrument governing the 
relationship between the debtor and the secured creditor provides for a right to appoint a receiver 
upon default, this has the effect of relaxing the burden on the applicant seeking to have the 
receiver appointed. Further, while the appointment of a receiver is generally regarded as an 
extraordinary equitable remedy, courts do not regard the nature of the remedy as extraordinary or 
equitable where the relevant security document permits the appointment of a receiver. This is 
because the applicant is merely seeking to enforce a term of an agreement that was assented to 
by both parties. See Textron Financial Canada Ltd. v. Chetwynd Motels Ltd., 2010 BCSC 477, 
[2010] B.C.J. No. 635 at paras. 50 and 75 (B.C. S.C. [In Chambers]); Freure Village, supra, at 
para. 12; Canadian Tire Corp. v. Healy, 2011 ONSC 4616, [2011] O.J. No. 3498 at para. 18 
(S.C.J. [Commercial List]); Bank of Montreal v. Carnival National Leasing Limited and 
Carnival Automobiles Limited, 2011 ONSC 1007, [2011] O.J. No. 671 at para. 27 (S.C.J. 
[Commercial List], I accept this submission

[28] Counsel further submits that in such circumstances, the “just or convenient” inquiry 
requires the court to determine whether it is in the interests of all concerned to have the receiver 
appointed by the court. The court should consider the following factors, among others, in 
making such a determination:

(a) the potential costs of the receiver;

(a) the relationship between the debtor and the creditors;

(b) the likelihood of preserving and maximizing the return on the subject property; 
and

(c) the best way of facilitating the work and duties of the receiver.

See Freure Village, supra, at paras. 10-12; Canada Tire, supra, at para. 18; Carnival 
National Leasing, supra, at paras 26-29; Anderson v. Hunking, 2010 ONSC 4008, [2010] 
O.J. No. 3042 at para. 15 (S.C.J.).

[29] Counsel to the Applicant submits that it is just and convenient to appoint GTL as the 
Receiver in the circumstances of this case. As described above, the itravel Group has defaulted 
on its obligations under the Credit Agreement and the Fee Letter. Such defaults are continuing 
and have not been remedied as of the date of this Application. This has given rise to Elieway’s 
rights under the Security Documents to appoint a receiver by instrument in writing and to 
institute court proceedings for the appointment of a receiver.

[30] It is submitted that it is just and convenient, or in the interests of all concerned, for the 
Court to appoint GTL as the Receiver for five main reasons:
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A Commissioner for Taking Affidavits (or as may be)
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Court File No. CV-19-00008866-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

BETWEEN: 

CANADIAN IMPERIAL BANK OF COMMERCE 

Applicant 

- and - 

NAUSS PLUMBING & HEATING INC. 

Respondent 

NOTICE OF MOTION  
TO ENFORCE SETTLEMENT 

The Applicant, Canadian Imperial Bank of Commerce, will make a Motion to a 

Judge on the 21st day of February 2020 at 10:00 a.m., or as soon after that time as the 

Motion can be heard at the court house, 155 Elm Street, Sudbury, Ontario, P3C 1T9. 

PROPOSED METHOD OF HEARING: The Motion is to be heard: 

[  ] in writing under subrule 37.12.1(1); 

[  ] in writing as an opposed motion under subrule 37.12.1(4); 

[X] orally. 
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THE MOTION IS FOR:

(a) An Order pursuant to a settlement agreement and consent dated 

November 28, 2019, appointing MNP Ltd. (“MNP”) as receiver and 

manager (“Receiver”) over the assets, undertakings and properties 

(“Property”) of the Respondent, Nauss Plumbing & Heating Inc.; 

(b) In the alternative, that the application to appoint the Receiver be heard on 

its merits together with this motion; 

(c) The costs of this Motion on a substantial indemnity basis; and, 

(d) Such further and other Relief as to this Honourable Court may seem just. 

THE GROUNDS FOR THE MOTION ARE: 

(e) The notice of application was filed on November 19, 2019; 

(f) The hearing for the application was scheduled for November 29, 2019;  

(g) On November 28, 2019, the parties entered into a settlement agreement 

(the “Settlement Agreement”) whereby: 

(i) the Applicant consented to the adjournment of the hearing until 

January 10, 2020; and  

(ii) the Respondent consented to the appointment of MNP as Receiver 

at the hearing rescheduled on January 10, 2020 unless it fully 

repaid its indebtedness to the Applicant or provided a commitment 

letter to for financing of the indebtedness by the same date.  
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(h) On January 9, 2020, counsel for the Respondent consented to the form 

and content of a draft order appointing MNP as Receiver over the Property 

in accordance with the terms of the Settlement Agreement;  

(i) By January 10, 2020, the Respondent did not provide the Applicant with 

full repayment of the indebtedness to the Applicant or a commitment letter 

for financing of the indebtedness as per the terms of the Settlement 

Agreement;  

(j) At 9:27 a.m. on January 10, 2020, the Respondent advised counsel to the 

Applicant he would seek further adjournment of the matter, 

notwithstanding the consent;  

(k) At the hearing on January 10, 2020, Justice Cornell ordered that the 

application was adjourned sine die to permit a motion to be brought to 

enforce the alleged Settlement Agreement; and 

(l) The Applicants seek to enforce of the Settlement Agreement for the 

appointment of the Receiver on consent. In the alternative, the Applicants 

seek the return of the Application, and rely on the grounds set out in the 

Notice of Application found at tab 1 to the Application Record of the 

Applicant dated November 19, 2019. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

Motion:  

(m) The Affidavit of Heather Fisher, to be sworn;  
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(n) The Affidavit of Sieg Flatt sworn November 19, 2019, found a tab 2 of the 

Application Record of the Applicant dated November 19, 2019;  

(o) The Supplemental Affidavit of Sieg Flatt sworn November 25, 2019, found 

at tab 1 to the Supplemental Application Record of the Applicant dated 

November 25, 2019; and 

(p) Such further and other evidence as the lawyers may advise and this 

Honourable Court may permit. 

January 20, 2020 GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
1 First Canadian Place 
100 King Street West, Suite 1600 
Toronto ON  M5X 1G5 

Haddon Murray (LSO# 61640P) 
Tel: (416) 862-3604 
Fax: (416) 862-7661 
Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant

TO: THE SERVICE LIST 
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Court File No. CV-19-00008866-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

B E T W E E N:

CANADIAN IMPERIAL BANK OF COMMERCE 

Applicant 

- and - 

NAUSS PLUMBING & HEATING INC. 

Respondent 

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, 
c. B-3, as amended and section 101 of the Courts of Justice Act, R.S.O. 1990, c. c-43, as 

amended

AFFIDAVIT OF HEATHER FISHER 
(Sworn January 29, 2020) 

I, Heather Fisher, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY:  

1. I am an Associate at Gowling WLG (Canada) LLP, counsel for the Applicant, 

Canadian Imperial Bank of Commerce (“CIBC”). As such, I have personal knowledge of 

the matters contained in this Affidavit. Where I do not have personal knowledge, I have 

stated the source of my information and believe the information to be true.  

2. On November 19, 2019, CIBC commenced an application to appoint MNP 

Ltd. (“MNP”) as receiver and manager (“Receiver”) over the assets, undertakings and 
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properties (collectively, the “Property”) of Nauss Plumbing & Heating Inc. (the 

“Receivership Application”). A copy of the notice of application dated November 19, 

2019 is attached as Exhibit “A”.  

3. The Receivership Application was scheduled to be heard on November 29, 

2019.  

4. On November 28, 2019, counsel for the parties negotiated a settlement 

regarding the Receivership Application. The terms of the settlement were memorialized 

in an email dated November 28, 2019 (9:53AM) from Haddon Murray, counsel for the 

Applicant, to Robert LeBlanc, counsel for the Respondent (the “Settlement 

Agreement”). Counsel for the Respondent confirmed the terms of the Settlement 

Agreement the same day at 10:17AM. A copy of the email correspondence containing 

the Settlement Agreement is attached as Exhibit “B”.  

5. The terms of the Settlement Agreement included: 

(a) the Applicant consented to the adjournment of the hearing until 

January 10, 2020; and  

(b) the Respondent consented to the appointment of MNP as Receiver 

at the Receivership Application hearing rescheduled for January 10, 2020 

unless the Respondent fully repaid its indebtedness to the Applicant or 

provided a commitment letter to refinance the indebtedness prior to January 

10, 2020. Any commitment letter was required to: (i) be legally binding, (ii) 
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have no conditions precedent, and (iii) be from a lender that is acceptable 

to the Applicant at its sole discretion.  

6. Pursuant to the terms of the Settlement Agreement, the parties agreed to 

adjourn the Receivership Application, then scheduled to be heard on November 29, 

2019, on consent. Counsel for the Respondent was to adjourn the matter to January 10, 

2020.  

7. On January 6, 2020, I called the court to confirm the Receivership 

Application was scheduled to be heard January 10, 2020 and discovered counsel for the 

Respondent had not properly adjourned the matter. However, all counsel agreed that it 

was the parties’ intention to proceed with the consent Receivership Application on 

January 10, 2020 and that I would attend on January 10, 2020 to walk up the consent 

order.  

8. On January 6, 2020, Mr. Murray emailed Mr. Leblanc, copying me, to 

provide him with draft correspondence that was to be sent to the Sudbury court staff 

confirming the parties’ intention to proceed with the consent order on January 10, 2020. 

Counsel for the Respondent confirmed the contents of the email were accurate. A copy 

of the email correspondence and attachments sent to the court are attached as Exhibit 

“C”.   

9. On January 9, 2020, counsel for the Respondent consented to the form and 

content of a draft order appointing MNP as Receiver over the Property in accordance 

with the terms of the Settlement Agreement. A copy of the draft order and the January 
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9, 2020 email correspondence consenting to the draft order are attached as Exhibits 

“D” and “E”, respectively.    

10. On January 10, 2020 at 9:27AM, Collette Lauzon, legal assistant to counsel 

for the Respondent, sent an email on behalf of counsel for the Respondent to Mr. Murray 

and copying me. The email advised counsel for the Applicant that, notwithstanding that 

the Respondent had previously consented to the Receivership Application, counsel for 

the Respondent had received instructions to ask for a further adjournment of the matter 

to try to finalize the sale of a subset of the Respondent’s properties. The email attached 

a series of email correspondence and documents related to the Respondent’s attempts 

to sell the subset of properties. The January 10, 2020 (9:27AM) email and attachment 

(collectively, the “January 10 Email”) are attached as Exhibit “F”. The January 10 Email 

has been redacted as a result of an inadvertent waiver of privilege.  

11. At no time did the Respondent provide the Applicant with full repayment of 

the indebtedness or a commitment letter to refinance the indebtedness that satisfied the 

terms of the Settlement Agreement – nor has any payment of the indebtedness or 

refinancing occurred since the January 10 hearing date. 

12. I attended at the Sudbury Superior Court on January 10, 2020 to speak to 

the Receivership Application. Counsel for the Respondent also attended and sought an 

adjournment of the matter on the basis that the Respondent required an adjournment to 

put recent developments before the court. The Applicant’s position was that the parties 

had a binding settlement agreement. Justice Cornell adjourned the Receivership 

Application sine die to permit the Applicant to bring a motion to enforce the alleged 
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Settlement Agreement. A copy of the endorsement of Justice Cornell dated January 10,

2020 is attached as Exhibit “G”.

SWORN BEFORE ME at the City of 
Toronto, in the Province of Ontario on 
January 29, 2020.

Commissioner for Taking Affidavits 
(or as may be)

Maha Mansoor, a Commissioner, etc. 
Province of Ontario, white a Student-aMaw, 
Expires May 18,2021.
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This is Exhibit “A” referred to in the Affidavit of Heather Fisher 
sworn January 29, 2020.

Maha Mansoor, a Commissioner, eft*
Province of Ontario, white a Student-at-law. 
Expires May 18,2021. *
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This is Exhibit “B” referred to in the Affidavit of Heather Fisher 
sworn January 29, 2020.

Maha Mansoor, a Commissioner, eta,
Province of Ontario, while a Student-at UiwL 
Expires May 18,2021.
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From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: November 28, 2019 11:25 AM
To: Murray, Haddon
Subject: RE: CIBC v. Nauss - Call today

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 

The confirmation now served says Jan 10,2020 
 
J. Robert LeBlanc 
Desmarais, Keenan LLP 
phone (705) 675-7521 x251 
direct line (705)669-4763 
fax (705)675-7390 
email: leblanc@dklawyers.ca 
  
15 MacKenzie Street  
Sudbury, ON  P3C 4Y 
  
CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and 
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its 
intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us 
immediately by reply e-mail.  
 

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>  
Sent: Thursday, November 28, 2019 10:22 AM 
To: J. Robert Leblanc <leblanc@dkLawyers.ca> 
Subject: RE: CIBC v. Nauss - Call today 
 
To confirm, is the adjournment to January 10, 2020 (which I note is a typo in my email below, where I wrote 2019) – or 
will further steps have to be taken to bring the application on for that date? 
 
Haddon Murray  
Associate  

T +1 416 862 3604 
haddon.murray@gowlingwlg.com 

 

 

From: J. Robert Leblanc <leblanc@dkLawyers.ca>  
Sent: November-28-19 10:17 AM 
To: Murray, Haddon <Haddon.Murray@gowlingwlg.com> 
Subject: RE: CIBC v. Nauss - Call today 
 
This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 
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Haddon---Agreed—I just spoke with the Court office. They have removed it from the list. I will shortly send you and file 
this am a confirmation notice adjourning the matter on consent. If there are any questions please advise. Thank you 
 
J. Robert LeBlanc 
Desmarais, Keenan LLP 
phone (705) 675-7521 x251 
direct line (705)669-4763 
fax (705)675-7390 
email: leblanc@dklawyers.ca 
  
15 MacKenzie Street  
Sudbury, ON  P3C 4Y 
  
CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and 
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its 
intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us 
immediately by reply e-mail.  
 

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>  
Sent: Thursday, November 28, 2019 9:53 AM 
To: J. Robert Leblanc <leblanc@dkLawyers.ca> 
Cc: Fisher, Heather <Heather.Fisher@gowlingwlg.com>; Rockefeller, Eric <Eric.Rockefeller@gowlingwlg.com> 
Subject: RE: CIBC v. Nauss - Call today 
 
Bob, I’ve spoken to my client.  
 
CIBC will consent to the adjournment of the application until January 10, 2019 on the basis that your client consents to 
the appointment of the receiver unless prior to January 10, 2019 it has: 

1) Fully paid its indebtedness to CIBC; or 
2) Provided CIBC with a commitment letter for financing within a time period that is acceptable to CIBC at its sole 

discretion; 
a. that is legally binding; 
b. has no conditions precedent; and 
c. is from a lender that is acceptable to CIBC at its sole discretion. 

 
Please reply confirming that: 

1) you have received instructions from your client, who agrees to the terms set out above; and 
2) you will attend at the Sudbury court tomorrow and inform the court that the matter is adjourned on consent on 

terms agreed upon by the parties in an exchange of emails between counsel on November 28, 2019. 
 
 
Regards, 
 
Haddon Murray 
 
Haddon Murray  
Associate  

T +1 416 862 3604 
haddon.murray@gowlingwlg.com 
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From: J. Robert Leblanc <leblanc@dkLawyers.ca>  
Sent: November-28-19 9:40 AM 
To: Murray, Haddon <Haddon.Murray@gowlingwlg.com> 
Subject: RE: CIBC v. Nauss - Call today 
 
This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 

My client has agreed to the proposed resolution. 
Do you have instructions ? 
Thank  you 
 
J. Robert LeBlanc 
Desmarais, Keenan LLP 
phone (705) 675-7521 x251 
direct line (705)669-4763 
fax (705)675-7390 
email: leblanc@dklawyers.ca 
  
15 MacKenzie Street  
Sudbury, ON  P3C 4Y 
  
CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and 
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its 
intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us 
immediately by reply e-mail.  
 

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>  
Sent: Wednesday, November 27, 2019 2:36 PM 
To: J. Robert Leblanc <leblanc@dkLawyers.ca> 
Subject: RE: CIBC v. Nauss - Call today 
 
Call is at 3 
 
Dial in: 866-201-0079 
Passcode: 294218# 
 
 
Haddon Murray  
Associate  

T +1 416 862 3604 
haddon.murray@gowlingwlg.com 

 

 

From: J. Robert Leblanc <leblanc@dkLawyers.ca>  
Sent: November-27-19 2:24 PM 
To: Murray, Haddon <Haddon.Murray@gowlingwlg.com> 
Subject: RE: CIBC v. Nauss - Call today 
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This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 

We are getting power surges. 
You email as to time has disappeared—please resend 
 
J. Robert LeBlanc 
Desmarais, Keenan LLP 
phone (705) 675-7521 x251 
direct line (705)669-4763 
fax (705)675-7390 
email: leblanc@dklawyers.ca 
  
15 MacKenzie Street  
Sudbury, ON  P3C 4Y 
  
CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and 
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its 
intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us 
immediately by reply e-mail.  
 

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>  
Sent: Wednesday, November 27, 2019 1:28 PM 
To: J. Robert Leblanc <leblanc@dkLawyers.ca> 
Subject: RE: CIBC v. Nauss - Call today 
 
Is your client available for a call? 
 
Haddon Murray  
Associate  

T +1 416 862 3604 
haddon.murray@gowlingwlg.com 

 

 

From: J. Robert Leblanc <leblanc@dkLawyers.ca>  
Sent: November-27-19 12:48 PM 
To: Murray, Haddon <Haddon.Murray@gowlingwlg.com> 
Subject: RE: CIBC v. Nauss - Call today 
 
This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 

Is this call to be on a w/out prejudice basis. 
 
J. Robert LeBlanc 
Desmarais, Keenan LLP 
phone (705) 675-7521 x251 
direct line (705)669-4763 
fax (705)675-7390 
email: leblanc@dklawyers.ca 
  
15 MacKenzie Street  
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Sudbury, ON  P3C 4Y 
  
CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and 
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its 
intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us 
immediately by reply e-mail.  
 

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>  
Sent: Wednesday, November 27, 2019 11:39 AM 
To: J. Robert Leblanc <leblanc@dkLawyers.ca> 
Cc: Jerry Henechowicz <Jerry.Henechowicz@mnp.ca>; Flatt, Sieg <Sieg.Flatt@CIBC.ca>; Rockefeller, Eric 
<Eric.Rockefeller@gowlingwlg.com>; Fisher, Heather <Heather.Fisher@gowlingwlg.com> 
Subject: CIBC v. Nauss - Call today 
 
Robert, I’ve spoken with my client and MNP – we are hoping we can have a call today with everyone on the phone to 
see if we can come to an agreement about this matter.  
 
Can you please speak with your client and find out what his availability is? As I’m sure you appreciate, its important we 
address this as soon as possible. 
 
Regards, 
 
Haddon 
 
Haddon Murray  
Associate  

T +1 416 862 3604 
haddon.murray@gowlingwlg.com 

 

Gowling WLG (Canada) LLP 
Suite 1600, 1 First Canadian Place 
100 King Street West 
Toronto ON  M5X 1G5 
Canada 

     

 

gowlingwlg.com 

Gowling WLG | 1,400+ legal professionals | 18 offices worldwide 
 

 
 
 
The information in this email is intended only for the named recipient and may be privileged or confidential. If you are 
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If 
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration. 
Gowling WLG shall not be liable for the message if altered, changed or falsified.  
 
Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and 
autonomous entities providing services around the world. Our structure is explained in more detail at 
http://www.gowlingwlg.com/legal.  
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References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their 
affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto, 
Hamilton, Waterloo Region, Calgary and Vancouver.  

262



28

This is Exhibit “C” referred to in the Affidavit of Heather Fisher 
sworn January 29, 2020.

Maha Mansoor, a Commissioner, etc
Province of Ontario, while a Student-at’-Law 
Expires May 18,2021.
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From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: January 6, 2020 5:09 PM
To: Murray, Haddon; Fisher, Heather
Cc: Channing, Sherry
Subject: RE: CIBC v Nauss - follow-up re: Confirmation of Application for Jan 6, 2020

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 

Yes all this is accurate. Anything else ? 
 

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>  
Sent: January 6, 2020 4:58 PM 
To: Fisher, Heather <Heather.Fisher@gowlingwlg.com>; J. Robert Leblanc <leblanc@dkLawyers.ca> 
Cc: Channing, Sherry <Sherry.Channing@gowlingwlg.com> 
Subject: RE: CIBC v Nauss - follow-up re: Confirmation of Application for Jan 6, 2020 
 
Robert,  
 
I understand you have spoken to Heather about this today. I have also had a call with the court who informed me that, 
because nobody attended the November hearing date, the court office won’t let us schedule the application to be 
brought back on the 10th at this point – however, the court clerk said it may be possible to walk up with the motion. 
With that in mind, I have asked that she set aside the materials for the sitting judge and said we would provide her with 
a note explaining what happened and asking that they permit us to proceed with the application. The note I intend to 
add is set out below. Please confirm that you have reviewed the note and are ok with its content as soon as possible. 
 
I have attached relevant correspondence for your convenience. 
 
Regards, 
 
 

This correspondence relates to CV-19-00008866-0000, which was originally scheduled to be heard in the 
Sudbury Superior Court of Justice on November 29, 2019.  We are counsel to the applicant in this matter in 
respect of an application to appoint a Receiver over the respondent’s property. 
 
I have spoken to the respondent’s counsel Mr. Robert LeBlanc (cc’d), who has reviewed this email and confirms 
that the contents are accurate. 
 
On November 28, 2019, counsel for the respondent and the applicant agreed the application would be 
adjourned to January 10, 2020, at which point the Receiver would be appointed on consent. The adjournment 
was to be addressed by the respondent’s counsel, who is located in Sudbury. 
 
In accordance with the parties’ agreement, counsel for the respondent filed the Confirmation of Application 
indicating that the matter was to be adjourned on consent to January 10, 2020 (attached). Counsel for the 
respondent also informed the applicant’s counsel on November 28, 2019, that he had spoken to the Court office 
who had removed the matter from the list for November 29, 2019. Counsel for the debtor did not believe it was 
necessary to attend as it was for a consent adjournment and did not attend on November 29, 2019.  
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It appears that there was some miscommunication and the matter was not removed from the list, but 
proceeded on November 29, 2019. No counsel attended in person and consequently the matter was struck. We 
received the court’s endorsement to this affect on January 6, 2020.  
 
The parties intend to appear before the Court on Friday, January 10, 2020 (as originally contemplated) to walk 
this matter up so that it can be heard. As noted above, the appointment of the Receiver is on consent and we 
do not anticipate this matter will take more than 5 minutes of the courts time.  
 
We appreciate the Court’s patience as we try to remedy this error.  

 
 
 
 
 
Haddon Murray  
Partner  

T +1 416 862 3604 
haddon.murray@gowlingwlg.com 

 

 
 

From: Fisher, Heather <Heather.Fisher@gowlingwlg.com>  
Sent: January 6, 2020 2:29 PM 
To: leblanc@dkLawyers.ca 
Cc: Murray, Haddon <Haddon.Murray@gowlingwlg.com>; Channing, Sherry <Sherry.Channing@gowlingwlg.com> 
Subject: CIBC v Nauss - follow-up re: Confirmation of Application for Jan 6, 2020 
 
Afternoon Robert, 
 
As a follow-up to our call, this email is to provide you with my contact information. After you have had a chance to 
reach out to your client and speak to the Sudbury court, I look forward to receiving an update on how we are best to 
proceed on Friday.  
 
I also did some quick digging through my email and the last word we had from you about the Confirmation of 
Application was on November 28, where you advised us that “I will shortly send you and file this am a confirmation 
notice adjourning the matter on consent.” Can you confirm whether your office filed the Confirmation of Application on 
November 28, 2019?  
 
Thanks,  
Heather Fisher  
Associate  

T +1 416 369 7202 
heather.fisher@gowlingwlg.com 

 

Gowling WLG (Canada) LLP 
Suite 1600, 1 First Canadian Place 
100 King Street West 
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Toronto ON  M5X 1G5 
Canada 

     

 

gowlingwlg.com 

Gowling WLG | 1,400+ legal professionals | 18 offices worldwide 
 

 
 
 
The information in this email is intended only for the named recipient and may be privileged or confidential. If you are 
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If 
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration. 
Gowling WLG shall not be liable for the message if altered, changed or falsified.  
 
Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and 
autonomous entities providing services around the world. Our structure is explained in more detail at 
http://www.gowlingwlg.com/legal.  
 
References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their 
affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto, 
Hamilton, Waterloo Region, Calgary and Vancouver.  
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37

This is Exhibit “D” referred to in the Affidavit of Heather Fisher 
sworn January 29, 2020.

Maha Mansoor, a Commissioner, eta.
Province of Ontario, whileaStudent-at-Law. 
Expires May 18,2021.
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Court File No. CV-19-8866-0000 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

 

THE HONOURABLE       

JUSTICE       

) 

) 

) 

FRIDAY, THE 10th  

DAY OF JANUARY, 2020 

 

CANADIAN IMPERIAL BANK OF COMMERCE 

Applicant 

- and - 

NAUSS PLUMBING & HEATING INC. 

Respondent 

ORDER 
(appointing Receiver) 

THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 

of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA") appointing MNP Ltd. 

(“MNP”) as receiver and manager (in such capacities, the "Receiver") without security, of all of 

the assets, undertakings and properties of Nauss Plumbing & Heating Inc. (the "Debtor") 

acquired for, or used in relation to a business carried on by the Debtor, was heard this day at 155 

Elm Street, Sudbury, Ontario. 

ON READING the affidavit of Sieg Flatt sworn November 19, 2019, and the Exhibits 

thereto, and on reading the supplemental affidavit of Sieg Flatt sworn November 25, 2019, and 

the Exhibits thereto, and on hearing the submissions of counsel for the Applicant and those other 

parties listed on the counsel slip, and on being advised that the Debtor and 739572 Ontario 

Limited (“739”) do not oppose the within Order, no one else appearing for any other party 
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although duly served as appears from the affidavits of service of Cherie Mitchell sworn 

November 19, 2019 and November 25, 2019 and on reading the consent of MNP to act as the 

Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application Record is hereby abridged and validated so that this application is properly 

returnable today and hereby dispenses with further service thereof. 

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, MNP is hereby appointed Receiver, without security, of all of the assets, undertakings 

and properties of the Debtor acquired for, or used in relation to a business carried on by the 

Debtor and all proceeds thereof (collectively, the "Property"), including but not limited to the 

lands and premises listed in Schedule “B” hereto (the “Schedule “B” Real Property”) and the 

lands and premises listed in Schedule “C” hereto (the “Schedule “C” Real Property”). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 
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(c) to cease to carry on all or any part of the business, or cease to perform any 

contracts of the Debtor; 

(d) to engage consultants, appraisers, agents, real estate brokers, experts, 

auditors, accountants, managers, counsel and such other persons from time 

to time and on whatever basis, including on a temporary basis, to assist 

with the exercise of the Receiver's powers and duties, including without 

limitation those conferred by this Order; 

(e) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtor and to exercise all remedies of the Debtor in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtor; 

(f) to settle, extend or compromise any indebtedness owing to the Debtor; 

(g) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Debtor, for any purpose pursuant to this Order; 

(h) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtor, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(i) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(j) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 
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(i) without the approval of this Court in respect of any transaction not 

exceeding $50,000, provided that the aggregate consideration for 

all such transactions does not exceed $50,000; and 

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required. 

(k) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(l) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(m) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property including as against the Real 

Property; 

(n) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtor; 

(o) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtor, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtor;  
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(p) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtor may have; and 

(q) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtor, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the 

Receiver of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver's request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the "Records") in 

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 
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6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 

7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 

upon application by the Receiver on at least two (2) days notice to such landlord and any such 

secured creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

9. THIS COURT ORDERS that, except as otherwise permitted by paragraph 10 of this 

Order, no Proceeding against or in respect of the Debtor or the Property shall be commenced or 
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continued except with the written consent of the Receiver or with leave of this Court and any and 

all Proceedings currently under way against or in respect of the Debtor or the Property are hereby 

stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that, except as otherwise provided in this paragraph 10, all 

rights and remedies against the Debtor, the Receiver, or affecting the Property, are hereby stayed 

and suspended except with the written consent of the Receiver or leave of this Court, provided 

however that this stay and suspension does not apply in respect of any "eligible financial 

contract" as defined in the BIA, and further provided that nothing in this paragraph shall (i) 

empower the Receiver or the Debtor to carry on any business which the Debtor is not lawfully 

entitled to carry on, (ii) exempt the Receiver or the Debtor from compliance with statutory or 

regulatory provisions relating to health, safety or the environment, (iii) prevent the filing of any 

registration to preserve or perfect a security interest, or (iv) prevent the registration of a claim for 

lien.  Notwithstanding anything otherwise contained in this paragraph 10, in relation to its 

Charge/Mortgage registered in favour of 739, as Instrument No. SD342507, on September 5, 

2017 (the “739 Charge”), 739 shall be at liberty to (i) issue a notice of intention to enforce 

security pursuant to section 244 of the BIA, (ii) issue a notice of sale under mortgage in respect 

to the Schedule “C” Property, and (iii) to list the Schedule “C” Real Property for sale under 

power of sale, upon giving the Receiver 30 days prior written notice if 739 is not satisfied with 

the Receiver’s marketing and sale efforts in relation to thereto.   

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtor, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 
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banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtor or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that, except as otherwise provided for in this paragraph 13, all 

funds, monies, cheques, instruments, and other forms of payments received or collected by the 

Receiver from and after the making of this Order from any source whatsoever, including without 

limitation the sale of all or any of the Property and the collection of any accounts receivable in 

whole or in part, whether in existence on the date of this Order or hereafter coming into 

existence, shall be deposited into one or more new accounts to be opened by the Receiver (the 

"Post Receivership Accounts") and the monies standing to the credit of such Post Receivership 

Accounts from time to time, net of any disbursements provided for herein, shall be held by the 

Receiver to be paid in accordance with the terms of this Order or any further Order of this Court.  

Any rents, funds, monies or other forms of payments received or collected by the Receiver from 

and after the making of this Order in relation to the Schedule “C” Real Property, shall be 

deposited into an account to be opened by the Receiver (the "Schedule “C”  Real Property 

Account") and the monies standing to the credit of the Schedule “C” Real Property Account 

shall be paid by the Receiver to 739 and shall be applied by 739 on account of the indebtedness 

owing under the 739 Charge. 

EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of 

the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 
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liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtor, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the "Environmental Legislation"), provided however that nothing herein shall 
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exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of 

any of the Property within the meaning of any Environmental Legislation, unless it is actually in 

possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER'S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on 

the Property, as security for such fees and disbursements, both before and after the making of 

this Order in respect of these proceedings, and that, save except with respect to the Schedule “C” 

Real Property and the proceeds thereof, the Receiver's Charge shall form a first charge on the 

Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the 

BIA.  With respect to the Schedule “C” Real Property and the proceeds thereof, the Receiver’s 

Charge shall form a second charge on the Schedule “C” Real Property, in priority to all security 

interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person, 

but otherwise subject to the 739 Charge and sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Ontario Superior Court of Justice. 
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20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$70,000 (or such greater amount as this Court may by further Order authorize) at any time, at 

such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") 

as security for the payment of the monies borrowed, together with interest and charges thereon, 

in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the 739 Charge over the 

Schedule “C” Real Property, the Receiver’s Charge and the charges as set out in sections 

14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 
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evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.  

SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the 

following URL: www.MNPdebt.ca/Nauss.  

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtor's creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtor and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that the Receiver is hereby authorized and empowered, but not 

obligated, to cause the Debtor to make an assignment in bankruptcy and nothing in this Order 

shall prevent the Receiver from acting as trustee in the Debtor’s bankruptcy. 
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29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that the Applicant shall have its costs of this motion, up to and 

including entry and service of this Order, provided for by the terms of the Applicant’s security 

or, if not so provided by the Applicant's security, then on a substantial indemnity basis to be paid 

by the Receiver from the Debtor's estate with such priority and at such time as this Court may 

determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

 

________________________________________
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SCHEDULE "A" 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that MNP Ltd., the receiver (the "Receiver") of the assets, 

undertakings and properties Nauss Plumbing & Heating Inc. acquired for, or used in relation to a 

business carried on by the Debtor, including all proceeds thereof (collectively, the “Property”) 

appointed by Order of the Ontario Superior Court of Justice (the "Court") dated the ___ day of  

________, 2019 (the "Order") made in an action having Court file number 

__________________, has received as such Receiver from the holder of this certificate (the 

"Lender") the principal sum of $___________, being part of the total principal sum of 

$___________ which the Receiver is authorized to borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 

 MNP Ltd., solely in its capacity 

 as Receiver of the Property, and not in its 

personal capacity  

  Per:  

   Name: 

   Title:  
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SCHEDULE "B" 

DESCRIPTION OF SCHEDULE “B” REAL PROPERTY 

 

1. The lands and premises municipally known as 551 Centre Street, Espanola, Ontario and 

legally described as: 

 PIN 73407-0024 (LT): PCL 10208 SEC SWS; PT LT 8 CON 5 MERRITT AS IN 

LT64894 EXCEPT PT 1 53R13128 & PT 153R17437; S/T PT 2 & 3 53R13128 AS IN 

LT696426; ESPANOLA 

2. The lands and premises municipally known as 2590 Lasalle Blvd., Sudbury, Ontario and 

legally described as: 

 PIN 73564-0117 (LT): PCL 18965 SEC SES; PT LT 9 CON 6 NEELON AS IN LT 

109921 EXCEPT LT 1 PL M861; S/T LT80621; GREATER SUDBURY 

3. The lands and premises municipally known as 7 Millichamp Street, Markstay, Ontario, and 

legally described as: 

 PIN 73484-0035 (LT): PCL 53626 SEC SES; FIRSTLY: LT 22 PL M1034 HAGAR; 

SECONDLY: PT LT 12 CON 3 HAGAR PT 1, 53R16102; MARKSTAY-WARREN 
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SCHEDULE "C" 

DESCRIPTION OF SCHEDULE “C” REAL PROPERTY 

The lands and premises municipally known as 1330 North Road, Markstay, Ontario, and legally 

described as PIN 73488-0010 (LT):  PCL 51424 SEC SES; PT LT 12 CON 1 LOUGHRIN PT 1 

& 2 53R15954; MARKSTAY-WARREN
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This is Exhibit “E” referred to in the Affidavit of Heather Fisher 
sworn January 29, 2020.

Maha Mansoor, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law. 
Expires May 18,2021.
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From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: January 9, 2020 12:23 PM
To: Fisher, Heather
Subject: RE: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required)

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 

Agreed. 
Thanks 
 

From: Fisher, Heather <Heather.Fisher@gowlingwlg.com>  
Sent: January 9, 2020 12:19 PM 
To: J. Robert Leblanc <leblanc@dkLawyers.ca> 
Subject: RE: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required) 
 
You can reply to this email indicating you consent to the form and content of the order. I will take a copy of this email to 
the court tomorrow.  
 
Heather Fisher  
Associate  

T +1 416 369 7202 
heather.fisher@gowlingwlg.com 

 

 

From: J. Robert Leblanc <leblanc@dkLawyers.ca>  
Sent: January-09-20 12:11 PM 
To: Fisher, Heather <Heather.Fisher@gowlingwlg.com> 
Subject: RE: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required) 
 
This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 

Please prepare and send whet you wish me to sign. 
 

From: Fisher, Heather <Heather.Fisher@gowlingwlg.com>  
Sent: January 9, 2020 10:44 AM 
To: DPreger@dickinson-wright.com; J. Robert Leblanc <leblanc@dkLawyers.ca> 
Cc: Murray, Haddon <Haddon.Murray@gowlingwlg.com> 
Subject: RE: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required)  
 
*Please provide consent via email.  
 
Heather Fisher  
Associate  

T +1 416 369 7202 
heather.fisher@gowlingwlg.com 
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From: Fisher, Heather  
Sent: January-09-20 10:38 AM 
To: 'DPreger@dickinson-wright.com' <DPreger@dickinson-wright.com>; 'J. Robert Leblanc' <leblanc@dkLawyers.ca> 
Cc: Murray, Haddon <Haddon.Murray@gowlingwlg.com> 
Subject: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required)  
 
Good morning gentlemen,  
 
Attached is the revised draft order for the Nauss matter, which reflects all parties requested changes and indicates this 
receivership is on the consent of the Debtor and 739572.  
 
Please review and provide your consent via as to the form and content of the order. 
 
Thanks,  
Heather Fisher  
Associate  

T +1 416 369 7202 
heather.fisher@gowlingwlg.com 

 

Gowling WLG (Canada) LLP 
Suite 1600, 1 First Canadian Place 
100 King Street West 
Toronto ON  M5X 1G5 
Canada 

     

 

gowlingwlg.com 

Gowling WLG | 1,400+ legal professionals | 18 offices worldwide 
 

 
 
 
The information in this email is intended only for the named recipient and may be privileged or confidential. If you are 
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If 
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration. 
Gowling WLG shall not be liable for the message if altered, changed or falsified.  
 
Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and 
autonomous entities providing services around the world. Our structure is explained in more detail at 
http://www.gowlingwlg.com/legal.  
 
References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their 
affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto, 
Hamilton, Waterloo Region, Calgary and Vancouver.  
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This is Exhibit “F” referred to in the Affidavit of Heather Fisher 
sworn January 29, 2020.

Maha Mansoor, a Commissioner, etc.
Province of Ontario, while a Student-at-law 
Expires May 18,2021.
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From: Colette Lauzon <lauzon@dkLawyers.ca>
Sent: January 10, 2020 9:27 AM
To: Murray, Haddon
Cc: Fisher, Heather
Subject: Re:  Nauss Plumbing
Attachments: 202001100916.pdf

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 

Please find enclosed documentation received late yesterday.   
Notwithstanding the consent, I am instructed to attend an ask for a further adjournment to try to finalize these 
sales.   
I have copied Ms. Fisher and will attend Court early to discuss with her.   
Sorry for the short notice.   
 
Yours truly,  
 
J. ROBERT LEBLANC    
 

Colette Lauzon  
Legal Assistant to J. Robert Leblanc  
Desmarais, Keenan LLP  
15 MacKenzie Street 
Sudbury, Ontario P3E 4Y1  
(705) 675-7521 
Fax: (705) 675-7390  
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This is Exhibit “G” referred to in the Affidavit of Heather Fisher 
sworn January 29, 2020.

Maha Mansoor, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law.
Expires May 18,2021.
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This is Exhibit F referred to in the

Affidavit of Heather Fisher 

sworn before me this

30th day of October, 2020

A Commissioner for Taking Affidavits (or as may be)
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Court File No. CV-19-00008866-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

BETWEEN: 

CANADIAN IMPERIAL BANK OF COMMERCE 

Applicant 

- and - 

NAUSS PLUMBING & HEATING INC. 

Respondent 

FACTUM OF APPLICANT 

MOTION TO ENFORCE SETTLEMENT 

PART I - OVERVIEW 

1. This factum is written in support of a motion brought by the Canadian Imperial 

Bank of Commerce (the “Bank”) to enforce a Settlement Agreement dated November 

28, 2019 consenting to the appointment of MNP Ltd. (“MNP”) as receiver and manager 

(“Receiver”) over the assets, undertakings and properties (“Property”) of the 

Respondent.  

2. The terms of the Settlement Agreement were simple and unambiguous. The 

Bank agreed to the adjourn this application (the “Application”) from its initial hearing 

310



TOR_LAW\ 10204508\3 

2 

date of November 29, 2019 to January 10, 2020 in exchange for the Respondent, 

Nauss Plumbing & Heating Inc.’s (“Nauss”), consent to the appointment of the 

Receiver. If the Respondent, was able to fully repay its indebtedness to the Bank, or 

provide suitable evidence of refinancing, prior to January 10, 2020, the Receiver would 

not be appointed. 

3. On January 10, 2020, despite failing to repay its indebtedness or provide any 

evidence of a refinancing that would be sufficient to repay its indebtedness, the 

Respondent surprised the Bank by sending emailing at 9:27 a.m. in the morning to 

indicate that it intended to seek an adjournment of the Application, in violation of the 

Settlement Agreement.  

4. At the hearing, Justice Cornell ordered that the Application be adjourned so that 

the Bank could bring the within motion to enforce the Settlement Agreement.  

5. The Bank seeks an order enforcing the Settlement Agreement and appointing the 

Receiver. Should this Court decline to enforce the Settlement Agreement, the Bank 

requests that the Receivership Application be heard on its merits. The Bank relies on its 

Application Record dated November 19, 2019, and the Supplemental Application 

Record and factum dated November 25, 2019, each filed with the Court, with respect to 

the merits of the appointment of the Receiver. 
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PART II - FACTS 

The Bank and Nauss Entered into a Credit Agreement 

6. On August 9, 2017, the Bank, as lender, entered into a credit agreement (the 

“Credit Agreement”) with Nauss, as borrower.1 Pursuant to the Credit Agreement, the 

Bank extended Nauss: (i) a line of credit in the principal amount of $50,000 (the “LOC 

Facility”); and (ii) a term loan in the principal amount of $920,000.00 (the “SBL Facility” 

together with the LOC Facility, the “Credit Facilities”).2

7. At the time the Credit Agreement was entered into, the following security 

documents, among other things,  were delivered by Nauss to the Bank as security for 

the Indebtedness: 3

(a) a general security agreement in respect of all of the present and after-

acquired personal property of Nauss the terms of which are 

incorporated within the Credit Agreement; 

(b) a charge / mortgage in the principal amount of $583,000.00 against the 

Markstay Millichamp Property located at 7 Millichamp Street, Markstay, 

Ontario (the “Markstay Millichamp Property”); 

(c) a charge / mortgage in the principal amount of $206,000.00 against the 

Espanola Property located at 551 Centre Street, Espanola, Ontario 

(the “Espanola Property”); and 

1 Affidavit of Sieg Flatt sworn November 19, 2019 at para 11 (Application Record, Tab 2) [Flatt Affidavit]. 
2 Flatt Affidavit at para 11.  
3 Flatt Affidavit at paras 7 and 13.  
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(d) a charge / mortgage in the principal amount of $210,000.00 against the 

Sudbury Property located at 1330 North Road, Markstay, Ontario (the 

“Sudbury Property”) . 

Nauss Faced Financial Difficulties beginning in early 2019  

8. In early 2019, Nauss began to experience significant financial difficulties. On or 

around January 21, 2019, the Bank received a requirement to pay from the Canada 

Revenue Agency (the “CRA”), indicating that Nauss had to pay for past due corporate 

taxes in the amount of $29,978.41.4 Starting in February of 2019, Nauss ceased making 

scheduled monthly payments to the Bank, as required under the Credit Agreement.5

9. In October of 2019, the CRA advised the Bank through a requirement to pay 

notice that Nauss owed the CRA a total of $439,700.06 in respect of unremitted source 

deductions dating as far back as 2017.6

10. The Bank also became aware that Nauss had outstanding municipal property 

taxes in the aggregate amount of $91,331.57 on the Sudbury Property, Espandola 

Property, and Markstay Millichamp Property.7

11. Nauss’ total indebtedness to the Bank as at November 17, 2019 was 

$929,019.31.8 This debt continues to accrue as a result of interest and enforcement 

costs.  

4 Flatt Affidavit at para 19. 
5 Flatt Affidavit at para 20. 
6 Flatt Affidavit at para 25. 
7 Flatt Affidavit at para 26. 
8 Flatt Affidavit at para 12.  
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The Bank Commences its Application to Appoint MNP as Receiver  

12. On June 14, 2019, the Bank formally delivered a demand letter demanding the 

repayment of all amounts owing by Nauss to the Bank (the “June 14 Demand Letter”) 

and a notice of intention to enforce security pursuant to section 244 of the Bankruptcy 

and Insolvency Act (the “244 Notice”).9

13. After providing Nauss with a significant period of time to enter into a sale 

transaction, or refinance its debt to the Bank, on November 19, 2019, the Bank 

commenced an application to appoint MNP as Receiver over the Property (the 

“Receivership Application”). The Receivership Application was scheduled to be heard 

on November 29, 2019.10

The Parties Reach a Settlement Agreement 

14. On November 28, 2019, counsel for the parties negotiated a settlement regarding 

the Receivership Application. The terms of the settlement were memorialized in an 

email dated November 28, 2019 (9:53 a.m.) from Haddon Murray, counsel for the Bank, 

to Robert LeBlanc, counsel for Nauss.11 Mr. LeBlanc confirmed the terms of the 

Settlement Agreement the same day at 10:17 a.m.12

15. The terms of the Settlement Agreement were:

9 Bankruptcy and Insolvency Act, RSC 1985, c. B-3, s 244 [BIA].  
10 Affidavit of Heather Fisher sworn January 29, 2020 (Applicant’s Motion Record, Tab 2) [Fisher 
Affidavit] at para 2. 
11 Fisher Affidavit at para 4.  
12 Fisher Affidavit, Exhibit B (Tab B). 
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(a) the Bank consented to the adjournment of the hearing until January 10, 

2020; and 

(b) Nauss consented to the appointment of MNP as Receiver at the 

Receivership Application hearing rescheduled for January 10, 2020 

unless Nauss fully repaid its indebtedness to the Bank or provided a 

commitment letter to refinance the indebtedness prior to January 10, 

2020. Any commitment letter was required to: (i) be legally binding, (ii) 

have no conditions precedent, and (iii) be from a lender that is 

acceptable.13

16. Pursuant to the terms of the Settlement Agreement, the parties agreed to adjourn 

the Receivership Application on consent until January 10, 2020.14

17. On January 9, 2020, counsel for Nauss consented to the form and content of a 

draft order appointing MNP as Receiver over the Property in accordance with the terms 

of the Settlement Agreement for the hearing to be heard on January 10, 2020.15

18. It is undisputed that Nauss did not provide the Bank with full repayment of the 

indebtedness or a commitment letter to refinance the indebtedness that satisfied the 

terms of the Settlement Agreement by January 10, 2020.16

13 Fisher Affidavit at para 5.  
14 Fisher Affidavit at para 6.  
15 Fisher Affidavit at para 9. 
16 Fisher Affidavit at para 11.  
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19. At 9:27 a.m. on January 10, 2020, Nauss advised counsel to the Bank that he 

would seek a further adjournment of the matter, notwithstanding the previous consent 

consent:17

Notwithstanding the consent, I am instructed to attend an (sic) ask for a 
further adjournment to try to finalize these sales.  

20. The email attached correspondence setting out two prospective 

transactions: 

(a) A sale of the North Markstay Property and the business carried on 

there (the “Prospective Sale”). The letter describing the Prospective 

Sale does create a binding contract. There is no indication of any 

deposit paid or any consideration given by either party; and 

(b) A refinancing of the loan for the Markstay Millichamp Property and the 

Sudbury Property for a maximum of $400,000.00 from MD Financial 

Corporation. The offer is for a Blanket First mortgage over the 

properties (the “Prospective Refinancing”). 

21. There is no evidence that either of the Prospective Sale or Prospective 

Refinancing took place. As of the date of this factum, no payment whatsoever has been 

made by Nauss to the Bank since before February 2019. Furthermore, even if both 

transactions were successful, the aggregate value would not have been sufficient to pay 

off the Bank’s indebtedness.  

17 Fisher Affidavit at para 10. 
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22. At the hearing on January 10, 2020, counsel for Nauss stated that an 

adjournment was required to allow it to put evidence before the court of further 

developments in the matter. Justice Cornell adjourned the Receivership Application sine 

die to permit the Applicant to bring the within motion to enforce the alleged Settlement 

Agreement.18

23. The Respondent has not filed any further evidence in this matter. As of January 

12, 2020, the total indebtedness had increased to approximately $1,016,319.42, plus all 

interest/bank charges and additional legal and professional fees, costs and taxes.

PART III - STATEMENT OF ISSUES 

24. This motion raises the following issues:  

(a) Did the parties enter into an enforceable settlement on November 28, 

2019?  

(b) If yes, should the court grant judgment accordingly?  

PART IV - LAW 

25. Pursuant to Rule 49.09 of the Rules of Civil Procedure, where a party to an 

accepted offer to settle fails to comply with the terms of the offer, the other party may 

make a motion to a judge for judgment in the terms of the accepted offer, and the judge 

may grant judgment accordingly.19

26. Rule 49.09 requires a two-step analysis:

18 Fisher Affidavit at para 12. 
19 Rules of Civil Procedure, R.R.O. 1990, Reg 194, r. 49.09 [Rules]. 
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(a) First, determine whether a settlement agreement was reached. 

(b) Second, if a settlement agreement exists, consider whether the 

agreement should be enforced.20

The Parties reached a Settlement Agreement 

27. The Court of Appeal has affirmed that a settlement agreement is a contract, 

subject to the general law of contract; “for a contract to exist, the court must find that the 

parties to the agreement (a) had a mutual intention to create a legally binding 

relationship, and (b) reached agreement on all of the essential terms of the 

settlement.”21

28. Where, as here, “the agreement is in writing, it is to be measured by an objective 

reading of the language chosen by the parties to reflect their agreement.”22

29. An objective reading of the Settlement Agreement demonstrates consensus and 

the parties’ intention to create a final binding contract. The Settlement Agreement was 

offered by the Bank on November 28, 2019 at 9:53 a.m.23 The language of the terms of 

the Settlement Agreement were clear, unambiguous, and unequivocal.

30. Nauss’s acceptance of the Bank’s November 28, 2019 offer created a binding 

settlement agreement between the parties. Upon receiving the settlement offer and a 

request to confirm the terms of the Settlement Agreement with the client, counsel for 

20 Capital Gains Income Streams Corp. v. Merrill Lynch Canada Inc. [2007] OJ No 3618 at paras 9 and 10 
(Div Ct). 
21 Olivieri v. Sherman, 2007 ONCA 491 at paras 41, 44. 
22 Lewicki Estate v. Nytschyk Estate, 2016 ONSC 7459 at paras 16, 18. 
23 Fisher Affidavit at para 4 (Exhibit B).  
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Nauss replied with “Agreed”.24 The parties had a mutual intention to create a legally 

binding contract and an agreement was reached on all essential terms of the 

settlement. 

31. Nauss confirmed its intention to be bound by the Settlement Agreement on 

multiple occasions. First, by providing additional consent to the draft Receivership 

Order, which identified the order was being sought on consent.25 And second, in 

counsel for Nauss’ January 10, 2020 email at 9:27 a.m. indicating that, 

“[n]otwithstanding the consent”, counsel would be attending to seek an adjournment.”26

The Court Should Enforce the Settlement Agreement 

32. In determining whether to enforce a settlement pursuant to Rule 49.09, all of the 

relevant factors disclosed by the evidence must be taken into account.27 While a court 

has discretion under Rule 49.09 to refuse to enforce a settlement, “the discretion to 

refuse to enforce a settlement should be exercised rarely.”28  Relevant factors raised in 

the evidence in this case include: 

(a) the evidence of the parties intentions to be bound by the Settlement 

Agreement;  

(b) the reasonableness of the Settlement Agreement;  

24 Fisher Affidavit at para 4 (Exhibit B). 
25 Fisher Affidavit at para 9.  
26 Fisher Affidavit at para 10. 
27 Milios v. Zagas, 38 O.R. (3d) 218 at para 29 (CA).  
28 Catanzaro v. Kellogg's Canada Inc., 2015 ONCA 779 at para 9. 
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(c) the prejudice to the party who seeks to uphold the Settlement 

Agreement, if the settlement is not enforced; 

(d) the prejudice to the party who seeks to set aside the settlement if the 

judgment is granted in relation to the prejudice to the party who seeks 

to uphold the settlement if the settlement is not enforced; and  

(e) the effect on third parties if the settlement is not enforced. 

33. As discussed above, there is clear evidence that the parties intended to be 

bound by the Settlement Agreement. At all times between the Settlement Agreement on 

November 28, 2019 and the hearing date scheduled on January 10, 2020, counsel for 

Nauss understood that the Bank was seeking the appointment of MNP as Receiver as 

per the terms of the Settlement Agreement. During this time, Nauss repeatedly 

confirmed its intention to be bound by the Settlement Agreement.29

34. The Settlement Agreement was reasonable. The Bank has worked with Nauss 

since June 2019 to address the indebtedness, despite being entitled to enforce its 

security at that time. The Bank provided Nauss an additional six weeks to refinance 

after the bank had brought its application to appoint a receiver. 

35. The Bank will be prejudiced if the Settlement Agreement is not enforced as the 

value of the Bank’s collateral may be further eroded. Nauss has demonstrated that it is 

unable to repay all obligations owing to the Bank. Additionally, given the significant 

accumulation of tax debt that has occurred, Nauss has also demonstrated that it is 

29 Fisher Affidavit at para 9-10. 
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unable to preserve and maintain the value of its assets. By refusing to appoint MNP as 

Receiver, the value of the Bank’s collateral will continue to be eroded and the Bank will 

suffer severe prejudice as a result. 

36. Conversely, Nauss will not suffer prejudice from the appointment of MNP as 

Receiver of the Property. As part of the Credit Agreement, Nauss willingly agreed to the 

appointment of a receiver should it default on the terms of the Credit Agreement. 

Moreover, Nauss also willingly consented to the appointment of a receiver should it fail 

to refinance under the Settlement Agreement. Nauss cannot now argue that the Bank’s 

enforcement of this contractual right constitutes prejudice; this is precisely the outcome 

Nauss agreed to. 

37. Nauss has been aware of its indebtedness since at least June 2019 and has 

been unable to obtain alternative financing. On the contrary, Nauss may benefit from 

the appointment of a Receiver. Nauss has demonstrated it is unable to meets its tax 

obligations and its obligations under the Credit Agreement. A Receiver can assist Nauss 

in meeting its statutory obligations and addressing potentially significant director and 

officer liability. 

38. It is therefore respectfully submitted that the terms of the Settlement Agreement 

be enforced by this honourable Court.  

PART V - ORDER REQUESTED 

39. The Bank therefore respectfully requests: 
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(a) an Order appointing MNP as Receiver over the Property of Nauss on 

substantially the same terms set out in the draft form of order attached 

at Exhibit D to the Fisher Affidavit;

(b) in the alternative, that the application to appoint the Receiver be heard 

on its merits together with this motion; and

(c) such further and other relief as counsel may request and this Court 

may permit.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 11th day of February, 2010.

A
iaddon Murray

GOWLING WLG (CANADA) LLP
Barristers & Solicitors
1 First Canadian Place
100 King Street West, Suite 1600
Toronto ON M5X 1G5

Haddon Murray (LSO# 61640P)
Tel: 416-862-3604
Fax: 416-862-7661
Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant, Canadian 
Imperial Bank of Commerce
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SCHEDULE “A”  

LIST OF AUTHORITIES 

1. Capital Gains Income Streams Corp. v. Merrill Lynch Canada Inc. [2007] OJ No 
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2. Catanzaro v. Kellogg's Canada Inc., 2015 ONCA 779  

3. Lewicki Estate v. Nytschyk Estate, 2016 ONSC 7459  
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5. Olivieri v. Sherman 2007 CarswellOnt 4207 (CA) 
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SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY - LAWSBankruptcy and Insolvency 

Act, R.S.C. 1985, c. B-3, s 244 

Advance notice 

244 (1) A secured creditor who intends to enforce a security on all or 
substantially all of 

o (a) the inventory, 

o (b) the accounts receivable, or 

o (c) the other property 

of an insolvent person that was acquired for, or is used in relation to, a business 
carried on by the insolvent person shall send to that insolvent person, in the 
prescribed form and manner, a notice of that intention. 

Period of notice 
(2) Where a notice is required to be sent under subsection (1), the secured 
creditor shall not enforce the security in respect of which the notice is required 
until the expiry of ten days after sending that notice, unless the insolvent person 
consents to an earlier enforcement of the security. 

No advance consent 
(2.1) For the purposes of subsection (2), consent to earlier enforcement of a 
security may not be obtained by a secured creditor prior to the sending of the 
notice referred to in subsection (1). 

Exception 
(3) This section does not apply, or ceases to apply, in respect of a secured 
creditor 

o (a) whose right to realize or otherwise deal with his security is 
protected by subsection 69.1(5) or (6); or 

o (b) in respect of whom a stay under sections 69 to 69.2 has been lifted 
pursuant to section 69.4. 

Idem 
(4) This section does not apply where there is a receiver in respect of the 
insolvent person.1992, c. 27, s. 89, 1994, c. 26, s. 9(E) 

Courts of Justice Act, R.S.O. 1990, c. C.43, s 131 

324



TOR_LAW\ 10204508\3 

2 

Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r. 49.09 

FAILURE TO COMPLY WITH ACCEPTED OFFER 

49.09 Where a party to an accepted offer to settle fails to comply with the terms of 
the offer, the other party may, 

(a) make a motion to a judge for judgment in the terms of the accepted offer, and 
the judge may grant judgment accordingly; or 

(b) continue the proceeding as if there had been no accepted offer to settle.  
R.R.O. 1990, Reg. 194, r. 49.09. 
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2007 CarswellOnt 6003
Ontario Superior Court of Justice (Divisional Court)

Capital Gains Income Streams Corp. v. Merrill Lynch Canada Inc.

2007 CarswellOnt 6003, [2007] O.J. No. 3618, 160 A.C.W.S. (3d) 586, 230 O.A.C. 5, 87 O.R. (3d) 464

CAPITAL GAINS INCOME STREAMS CORPORATION and INCOME STREAMS III
CORPORATION (Plaintiffs) and MERRILL LYNCH CANADA INC. (Defendant)

Carnwath J.

Heard: September 14, 2007
Judgment: September 25, 2007

Docket: DC330/07

Counsel: R.G. Slaght, Q.C., Paola Calce for Plaintiffs
James G.D. Douglas, Angela Vivolo for Defendant

Carnwath J.:

1      The parties negotiated to try and settle litigation between them. Following negotiations, the Moving Parties ("plaintiffs")
moved before Cumming J., pursuant to rule 49.09, for an order that a settlement had been reached.

2      Rule 49:09 provides:

49.09 Where a party to an accepted offer to settle fails to comply with the terms of the offer, the other party may,

(a) make a motion to a judge for judgment in the terms of the accepted offer, and the judge may grant judgment
accordingly; or

(b) continue the proceeding as if there had been no accepted offer to settle.

3      Cumming J. dismissed the motion, finding he could not say one way or another if a settlement had been reached.

4      The Moving Parties appealed to the Court of Appeal, both sides submitting Cumming J.'s order was final.

5      The majority in the Court of Appeal, Doherty and Juriansz JJ.A., found Cumming J.'s order to be interlocutory. Therefore,
the Court of Appeal had no jurisdiction to hear the matter. The majority found the existence of a settlement remained an open
question in the litigation, subject to any motion brought in the Divisional Court to seek leave to appeal Cumming J.'s decision.

6      The Moving Parties now seek leave to appeal Cumming J.'s decision. The motion is denied.

7      Pursuant to r. 62.02(4)(a), the Moving Parties submit there are conflicting decisions on the application of rule 49.09.
With respect, I disagree.

8      The submissions fail to recognize the two-step analysis required when construing rule 49.09 and its application in the
reported cases.

9      The first step is to consider whether an agreement to settle was reached. In doing so, the proper approach is to treat the
motion like a rule 20 motion for summary judgment. If there are material issues of fact or genuine issues of credibility in dispute
regarding whether (i) the parties intended to create a legally-binding relation or (ii) there was an agreement on all essential
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terms, a court must refuse to grant judgment. (Bayerische Landesbank Girozentrale v. R.S.W.H. Vegetable Farmers Inc. (2001),
53 O.R. (3d) 374 (Ont. S.C.J.))

10      The second step, once an agreement has been found to exist, is to consider whether, on all the evidence, the agreement
should be enforced. In this second step, a rule 20 approach is not applied, but rather a broader approach, taking into account
evidence not relevant to a rule 20 inquiry.

11      Thus, Osborne J.A. is reported in 1998:

In determining whether to enforce a settlement under rule 49.09 all of the relevant factors disclosed by the evidence must
be taken into account. When that is done, an appellate court will not generally interfere with the motions judge's decision
to grant, or not grant, judgment in accordance with an accepted offer. ...

[Emphasis added]

(Milios v. Zagas (1998), 38 O.R. (3d) 218 (Ont. C.A.))

12      The Moving Parties cite several cases as authority for the proposition that a rule 20 approach does not apply to the first step
analysis of rule 49.09. None of the cases cited are authority for this submission. Each of the cases cited recognize the broader
approach to the evidence required in the second step, nothing more. Already noted is Milios v. Zagas, above.

13      The cases cited by the Moving Parties include: Brzozowski v. O'Leary, 2004 CarswellOnt 3178 (Ont. S.C.J.); Homewood
v. Ahmed (2003), 42 C.P.C. (5th) 291 (Ont. S.C.J.); Weinberg v. Datacom Marketing Inc., 2006 CarswellOnt 377 (Ont. S.C.J.
[Commercial List]); Legault v. Johnston, [2004] O.J. No. 107 (Ont. S.C.J.); Vanderkop v. Manufacturers Life Insurance Co.
(2005), 78 O.R. (3d) 276 (Ont. S.C.J.); Royal Bank v. Central Canadian Industrial Inc., 2003 CarswellOnt 5214 (Ont. C.A.);
and Chan v. Lam, [2002] O.J. No. 1096 (Ont. C.A.); leave to appeal dismissed, [2002] S.C.C.A. No. 245 (S.C.C.).

14      In Brzozowski v. O'Leary, above, Misener J. cites Milios v. Zagas, above:

43. As for the case law bearing on the manner in which the judge should exercise his discretion, it is sufficient for me to
cite Milios v. Zagas [1998] O.J. No. 812 (Ont. C.A.) and Fox Estate v.Stelmaszyk, [2003] O.J. No. 2619 (Ont. C.A.).

44. Those judgments emphasize the judicial obligation to consider all of the circumstances of the case at hand, and to then
decide whether it is fair to enforce the settlement. Although I risk unduly limiting my discretion by saying so, I think the
right approach is to consider that a settlement effected pursuant to Rule 49 ought to be enforced, and so judgment ought
to be granted, unless the offeror satisfies the judge that, in all the circumstances, enforcement would create a real risk of a
clear injustice. It seems to me that the approach is required because it is good public policy to encourage settlement, and
it would be quite inconsistent with that policy to decline enforcement unless a good reason for doing so is shown.

15      At para. 45, in Homewood v. Ahmed, above, Belleghem J. cited Milios v. Zagas, above:

This is not a summary motion for judgment. However, in these circumstances I see no reason why the plaintiff should not
be required to 'put his best foot forward'. The consequences of failure to do so are the same. Assuming, therefore, that he
has done so, there is simply no 'triable issue', at least vis-à-vis the defendants.

It is clear to me that Belleghem J. applied a rule 20 approach to the first step analysis.

16      In Weinberg v. Datacom Marketing Inc., above, Lederman J. is reported at para. 12:

In determining whether to enforce a settlement under Rule 49.09, all of the relevant factors disclosed by the evidence must
be taken into account.

17      In Legault v. Johnston, above, the only issue was a consideration of the second step, that is, the exercise of the discretion
vis-à-vis enforcement.
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18      In Vanderkop v. Manufacturers Life Insurance Co., above, Sproat J. accurately described the two step process in paras.
[16] and [17]:

[16] My observation, which Mr. Petker agreed with, was that signed Minutes of Settlement were not within Rule 49 as there
had been no exchange of a written offer and acceptance and, as such, this was really a motion for judgment. Mr. Petker
agreed with this approach and agreed I should decide the case, on the current materials, as if it was a motion for judgment.

[17] The Rule 49 discretion as to whether to grant judgment remains relevant, however, as the cases indicate it is comparable
to the pre-Rule 49 discretion applicable to motions for judgment based upon Minutes of Settlement.

19      In Royal Bank v. Central Canadian Industrial Inc., above, the majority was dealing only with the second step analysis
and cited Milios v. Zagas, above:

14. Under rule 49.09, the court has a discretion to grant judgment in the terms of the accepted offer or direct that the
proceedings continue as if there had been no accepted offer to settle: see Milios v. Zagas (1998), 38 O.R. (3d) 218 (Ont.
C.A.). The appellant did not request the motions judge to direct that the proceedings continue. However, the rule does
not seem to require that a party request the court to send the matter to trial. It was an alternative that was open and not
considered by the motions judge. It should also be noted that the appellant was self-represented.

15. There are troubling aspects to the evidence in this case and, in the words of this court in Fox Estate v. Stelmaszyk
(2003), 173 O.A.C. 378 (Ont. C.A.), it does not satisfy our sense of justice to enforce the settlement in those circumstances.
We conclude that we should exercise the discretion under rule 49.09 and direct that the proceeding continue as if there
had been no accepted offer to settle.

20      In Chan v. Lam, above, a rule 49.09 motion, the appellant submitted that if rule 20 were applied, there would have been
a genuine issue for trial. Weiler J.A. found that had it been a rule 20 motion, the motions judge would have been entitled to
grant summary judgment. I conclude her finding confirms the application of rule 20 considerations to the first step analysis
of rule 49.09.

21      For the foregoing reasons, I find no conflicting decisions.

22      Pursuant to r. 62.02(4)(b), the Moving Parties submit there is good reason to doubt the correctness of Cumming J.'s
decision. I am invited to take into account the reasons of Laskin J.A. which found Cumming J.'s decision "unreasonable". On
any analysis of stare decisis, I am not bound by this conclusion.

23      In para. [23], Doherty J.A., writing for the majority, is reported:

[23] I think the motion judge dismissed the motion for judgment in the terms of the settlement agreement because he was
unable to determine whether there was in fact a settlement agreement. As he could not conclude there was 'an accepted offer
to settle', he had no authority to make an order under either rule 49.09(a) or 49.09(b) and should have simply dismissed
the motion. In essence, and despite the reference at one point in his reasons to the language of rule 49.09(b), I think that
is what the motion judge did.

Further, at para. [32]:

[32] ...The question of whether or not there was a settlement agreement remains a live issue in this proceeding. That,
of course, does not foreclose the appellants from pursuing their appellate remedies in the Divisional Court should they
choose to do so.

24      I conclude I am not bound by these pronouncements, particularly where they are found in a decision which concludes
the Court of Appeal has no jurisdiction to hear the matter.
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25      I take the view that if leave were granted, a panel of the Divisional Court would be free to find a settlement was reached
or that a settlement was not reached. In either case, that would be a final order on the question of the existence of a settlement.
It would also be open to the panel to conclude, as did Cumming J., that it was unable to find whether there was a settlement
agreement. I base these conclusions on the sentence found in para. [32]: "[T]hat, of course, does not foreclose the appellants
from pursuing their appellate remedies in the Divisional Court should they choose to do so." The direction that a settlement
agreement remains a live issue is subject to a decision of the Divisional Court panel to the contrary, were leave to be granted.

26      Therefore, with respect, it is not necessary to consider the findings of the majority as they might bear on the correctness
of Cumming J.'s decision, even though those findings were necessary to support the conclusion that the Court of Appeal had
no jurisdiction.

27      Shortly put, Cumming J. applied a rule 20 test to the evidence before him and concluded he could not say there was a
settlement, nor could he say there was not. An experienced judge considered the evidence, heard the submissions of counsel
and was unable to resolve the matter, one way or another. He was entitled to come to such a decision. I find no reason to doubt
its correctness. The question of whether a settlement agreement was reached remains a live issue in the proceeding.

28      The motion for leave to appeal is dismissed.

29      If the parties cannot agree on costs, they may within fifteen days make brief written submissions limited to three pages.
Motion dismissed.
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2015 ONCA 779
Ontario Court of Appeal

Catanzaro v. Kellogg's Canada Inc.

2015 CarswellOnt 17316, 2015 ONCA 779, 260 A.C.W.S. (3d) 480

Claudia Catanzaro, Nick Catanzaro and Alessia Catanzaro as
represented by her Litigation Guardian, Claudia Catanzaro, Plaintiffs

(Appellants) and Kellogg's Canada Inc., Defendant (Respondent)

E.A. Cronk J.A., Gloria Epstein J.A., Grant Huscroft J.A.

Heard: November 12, 2015
Judgment: November 16, 2015

Docket: CA C59545

Proceedings: affirming Catanzaro v. Kellogg's Canada Inc. (2014), 2014 CarswellOnt 14062, 2014 ONSC 5691, Fragomeni J.
(Ont. S.C.J.); additional reasons to Catanzaro v. Kellogg's Canada Inc. (2014), 2014 CarswellOnt 13691, 2014 ONSC 5691,
Fragomeni J. (Ont. S.C.J.)

Counsel: Mark Wiffen, for Appellants
Michael White, for Respondent

E.A. Cronk J.A., Gloria Epstein J.A., Grant Huscroft J.A.:

1      Claudia Catanzaro and Nick Catanzaro appeal from the order of the motion judge enforcing a settlement of their claims
in this action.

2      By statement of claim issued April 28, 2008, the Catanzaros and their daughter, Alessia Catanzaro, through her litigation
guardian, Claudia Catanzaro, sued the respondent, Kellogg's Canada Inc. for damages suffered after a mouldy piece of chicken
was allegedly found in a box of cereal the Catanzaros had purchased.

3      On September 29, 2011, Mr. White, counsel for Kellogg's, served an offer to settle on the plaintiffs' counsel, Ms. Hamilton.
In the offer, Kellogg's agreed to consent to an order dismissing the action without costs. On September 30, 2011, Ms. Hamilton
informed Mr. White that her clients had accepted the offer. On November 24, 2011, Ms. Hamilton provided Mr. White with
draft motion materials to have the court approve the infant settlement relating to Alessia Catanzaro and dismiss the action. On
January 9, 2012, Ms. Hamilton's office notified the court that the matter had been settled.

4      On November 8, 2012, new counsel for the plaintiffs notified Mr. White that his clients were resiling from the settlement
agreement and intended to proceed with the action.

5      Kellogg's moved to enforce the settlement pursuant to rule 49.09 of the Rules of Civil Procedure, to approve the settlement
as against the infant plaintiff, Alessia Catanzaro, and to dismiss the action.

6      The Catanzaros resisted the motion on the basis that the infant settlement was not in the best interests of their daughter
and that the court should exercise its discretion to refuse to enforce the settlement on the basis it would be unjust to do so given
Ms. Catanzaro had accepted the offer on behalf of the plaintiffs in haste and at a time when she was depressed.

7      The motion judge ordered the settlement be enforced as it affected the Catanzaros. She found that Ms. Hamilton had the
authority to settle the case, that the Catanzaros had agreed to settle on the terms set out in the offer and that the Catanzaros had
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not met their onus of establishing that the settlement (as it related to them) ought to be set aside. The motion judge dismissed
the motion in relation to the infant on the basis that it was not supported by the material required under rule 7.08(4).

8      On appeal, the Catanzaros, relying on this court's decision in Milios v. Zagas (1998), 38 O.R. (3d) 218 (Ont. C.A.),
submit that the motion judge erred by failing to consider the circumstances surrounding the acceptance of the settlement —
circumstances they say support their position that the settlement should be set aside.

9      We do not agree. The policy of the courts is to promote settlement. The discretion to refuse to enforce a settlement should
be exercised rarely. In our view the evidence before the motion judge did not support refusing to enforce the settlement.

10      The factors in the Milios case this court relied upon in allowing the plaintiffs to resile from their settlement agreement —
mistake, significant compromise and prompt notification of the mistake — are not present in this case. While the various factors
identified in Milios were relevant to the motion judge's analysis, the critical factors the Catanzaros relied on to support their
argument that the settlement should not be enforced were that Ms. Catanzaro accepted the offer in haste and was under stress at
the time. These factors were considered and expressly rejected by the motion judge: the evidence simply did not support either
assertion. We see no error in this finding.

11      In our view, the record supports the motion judge's conclusion that, on the basis of the evidence the Catanzaros adduced,
they were unable to satisfy their onus of demonstrating that the circumstances surrounding their acceptance of the offer to settle
were such that they should be allowed to resile from their settlement agreement.

12      The exercise of the motion judge's discretion to enforce the settlement is entitled to deference. There is no reason to
interfere.

13      The appeal is dismissed. The respondent is entitled to costs in the agreed-upon amount of $2,500, including disbursements
and applicable taxes.

Appeal dismissed.
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2016 ONSC 7459
Ontario Superior Court of Justice

Lewicki Estate v. Nytschyk Estate

2016 CarswellOnt 18786, 2016 ONSC 7459, 274 A.C.W.S. (3d) 446, 27 E.T.R. (4th) 301

IN THE MATTER OF THE ESTATE OF JOSEPH PETER NYTSCHYK, deceased

BLAKE LOUIS PRINCE, in his capacity as Estate Trustee for the Estate of CHERIE
LEWICKI (Applicant) and ESTATE OF JOSEPH PETER NYTSCHYK, Deceased, JOHN

NYTSCHYK, MICHAEL NYTSCHYK, and ROSEMARY NYTSCHYK (Respondent)

Robert B. Reid J.

Heard: November 24, 2016
Judgment: November 29, 2016

Docket: 15-51282

Counsel: R.D. Elliott, for Applicant
R.A. Fisher, for Respondents

Robert B. Reid J.:

1      The applicant and the personal respondents have competing claims to an asset of the estate of Joseph Peter Nytschyk,
the net value of which is about $400,000.

2      The applicant is the son and sole beneficiary of Cherie Lewicki. The respondents are the siblings and heirs at law of
Joseph Nytschyk.

3      The applicant bases his entitlement on a purported settlement of a claim made by Cherie Lewicki against the estate of
Joseph Nytschyk, which he asks the court to enforce. The respondents deny that a settlement was made.

Background:

4      The background facts are not contentious.

5      Cherie Lewicki and Joseph Nytschyk lived together in a common-law relationship for about 15 years. During most of
that time, they lived in the premises at 16 Campview Road, Stoney Creek, Ontario. Title to that property was held in the name
of Joseph Nytschyk.

6      Joseph Nytschyk died intestate on November 14, 2013.

7      Cherie Lewicki continued to live in the Campview Road home until her death on October 14, 2015.

8      An agreement was reached between Cherie Lewicki and the estate of Joseph Nytschyk in July, 2014, pursuant to which
she renounced any claim to be appointed estate trustee without a will. Michael Nytschyk and John Nytschyk were to take on
that role. The proposed trustees undertook not to distribute the estate assets without court order or consent, including that of
Cherie Lewicki. They undertook to pay Cherie Lewicki $30,000 as an interim payment to be applied to any "final settlement",
presumably related to any claim she might have against estate assets.
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9      On January 16, 2015, Cherie Lewicki began an application for dependent's relief under the Succession Law Reform Act 1 .
As part of the relief claimed in that application, she sought a declaration that the Campview premises was held in trust for her
based on a resulting or constructive trust. The estate of Joseph Nytschyk defended the claim. When the application was begun,
the $30,000 interim payment had not been made.

10      Upon payment of all taxes owing to the Canada Revenue Agency, the respondent estate tendered to the applicant a cheque
for $30,000 in April, 2016. That cheque has not been cashed.

11      The Campview premises has been sold and the net proceeds, in the approximate amount of $400,000, are being held in
trust pending the outcome of this litigation.

The issue for this motion:

12      Through legal counsel, settlement discussions took place between Cherie Lewicki and the estate of Joseph Nytschyk.

13      Several versions of draft minutes of settlement were exchanged. None were signed by the parties. Following the death
of Cherie Lewicki, no steps were taken as to the completion of minutes of settlement.

14      The sole question for this motion is whether a binding settlement was made between Cherie Lewicki and the estate of
Joseph Nytschyk, despite the lack of signed minutes of settlement.

Legal framework:

15      The parties agree about the applicable requirements for determining whether a settlement was reached. They also agree
that the court has discretion to refrain from granting an order enforcing a settlement.

16      The Ontario Court of Appeal confirmed in Olivieri v. Sherman 2  that a settlement agreement is a contract, and that for
a contract to exist, the court must find that the parties to the agreement (a) had a mutual intention to create a legally binding

relationship, and (b) reached agreement on all of the essential terms of the settlement. 3

17      There is no requirement to consider the parties' state of mind to determine whether an agreement existed. 4

18      The fact that a settlement may be subject to the execution of a mutually agreeable written document does not make it less

of a binding contract. The manner in which the settlement is to be formalized is not critical if the essential terms are clear. 5

19      As to the process for considering whether a settlement was reached, it is reasonable to treat the matter as equivalent to a

Rule 20 summary judgment motion. 6  The requirement is that each party would put its best foot forward. Following the recent

decision of the Supreme Court of Canada in Hryniak v. Mauldin 7 , the court could be expected to use its expanded powers for
considering the matter. As such, where matters of fact or credibility might previously have prevented the court from concluding
that a binding settlement was made, a more robust inquiry may now be made.

20      As a matter of public policy, settlement of litigation is to be encouraged and therefore settlement agreements are normally
to be enforced where a contract is found to exist.

21      The court has discretion not to enforce an otherwise binding settlement. This discretion could be invoked, for example,
when the circumstances that existed at the time the settlement was made have changed such that the anticipated end to litigation

would not occur. 8

Facts surrounding the settlement discussions:

22      Since no minutes of settlement were signed, the parties rely on correspondence between counsel.
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23      By letter from the respondents' counsel dated June 5, 2015, the respondents proposed a settlement (by way of counter-
offer) as to three matters: (a) "My clients will, upon the approval of Canada Revenue Agency, transfer title to the Campview
property to your client"; (b) Cherie Lewicki was to retrieve her personal items from the cottage and the corporate office of
Joseph Nytschyk; and (c) no cash was to be paid by the estate. By way of response to the previous offer by Ms. Lewicki, counsel
for the estate, did not see the counter-offer as "retrenchment" since, as she said, "the Estate continues to offer Campview to
[Cherie Lewicki]".

24      Counsel for Ms. Lewicki responded by letter dated June 15, 2015. advising that she accepted the terms of the offer in
principle. Counsel sought confirmation that taxes owing to C.R.A. would be paid from the proceeds of sale of the cottage or
other estate assets. Counsel also responded that Ms. Lewicki's acceptance of the offer was on the understanding that she would
continue to receive health insurance coverage from the company benefit plan for two years following Mr. Nytschyk's death.
There was no issue about the personal effects.

25      The following day, on June 16, 2015, counsel for the estate of Mr. Nytschyk advised in writing that she understood the
insurance coverage would continue but would confirm that fact. There was a mention of the date by which personal effects would
be picked up from the company office by Ms. Lewicki. Counsel also confirmed that taxes owing to the C.R.A. would be paid
from the proceeds of sale of the cottage or other sources such that the estate would not be looking to the Campview property to
satisfy those obligations. Counsel concluded by anticipating receipt of draft minutes of settlement from Ms. Lewicki's counsel.

26      On June 23, 2015, the insurance coverage issue was confirmed by counsel.

27      Since no draft minutes were received from Ms. Lewicki, counsel for the estate prepared an initial draft forwarded on
July 22, 2015. When no response was received, counsel also sent a letter dated July 31, 2015, and an email dated August 13,
2015, to counsel for Ms. Lewicki, threatening to bring a motion to enforce the settlement. Dates for the motion were discussed.
Further drafts of minutes of settlement were subsequently exchanged.

28      Each party found areas of disagreement with the other in their respective draft minutes of settlement. For example,
the respondents' July 22, 2015, draft provided that the transfer to Ms. Lewicki would be subject to prior receipt by the estate
trustees of a clearance certificate from the C.R.A. The response by Ms. Lewicki's counsel provided that all transfer costs for
the Campview property would be borne by the estate. It also contained an acknowledgment that the property was subject to a
constructive trust in favour of Ms. Lewicki, that the transfer was for natural love and affection and that if land transfer tax was
deemed owing, it would be based on a value of $300,000. A later draft from the estate included an agreement to pay for the
transfer fees, but no agreement as to the constructive trust or value for land transfer tax purposes.

29      While the draft minutes were being exchanged, neither party suggested that there was not a deal.

30      All communication as to settlement documents stopped once it became known to the estate that Cherie Lewicki had died.
A letter from the estate counsel to Michael Nytschyk dated October 19, 2015, indicated that discussions with Ms. Lewicki's
representative were "at an end".

31      By letter dated October 23, 2015, counsel for the estate took the position that there had never been an agreed resolution,
and that the revised terms from counsel for Ms. Lewicki contained in the draft minutes constituted a counter-offer.

Analysis:

32      The applicant submits that exchanges of correspondence on June 5, 15, 16 and 23 constituted evidence of a binding
agreement where all essential terms were agreed.

33      The respondents submit that subsequent exchanges of minutes of settlement, and disagreement as to their terms, indicate
that no agreement was reached and that each of the further exchanges constituted a counter-offer.
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34      I am satisfied that the essential terms of the settlement were in fact established by the estate and accepted by Ms. Lewicki
in June, 2015. Thereafter, each counsel attempted to add terms providing protection for their respective clients in the execution
of the agreement. I do not consider those additional terms to be essential. In my view, either party could have insisted on
completion of the deal as originally contemplated.

35      Correspondence from counsel for the estate to which I referred makes it clear that there was, in counsel's opinion, a
binding agreement after June 23 as demonstrated by her plan to bring a motion for enforcement.

36      It is clear what happened: the estate was prepared to resolve the litigation on the basis that Ms. Lewicki would release all
claims in exchange for transfer to her of the Campview premises. Based on the fact that she was 52 years of age at the date of
Joseph Nytschyk's death, she had a potentially large claim for dependent's relief and possibly a constructive trust claim against
the premises. As a result of her death, the claim may well have been drastically reduced. It was no longer a good deal, and the
respondents preferred not to proceed with the settlement that they had been insisting was enforceable until a month or two before.

37      I find that the additional proposals made by both sides in the respective draft minutes were not essential terms of the
agreement, and that, in fact, a binding contract had been established based on the June correspondence to which I have referred.

38      The final question is whether I should exercise my discretion not to enforce the agreement because of the changed
circumstances. Clearly Ms. Lewicki no longer needs the financial benefit to be derived from the value of the Campview property,
and the addition of the funds to her estate is a windfall to her heir, Mr. Prince. Whether a constructive trust could be established
if the litigation proceeds is a matter for another court to determine. From another perspective, should the Nytschyk estate and
the three heirs-at-law receive a gratuitous benefit from the death of Ms. Lewicki?

39      I have already identified the policy pursuant to which courts support settlements. It discourages litigation, reduces costs
and adds certainty to relationships.

40      This is a case where, as I have found it, the parties made a binding deal. Both of them tried to add terms to improve the
deal from their respective positions. However, those efforts do not diminish the fact that the essential terms of the deal were
clear. It is true that Ms. Lewicki's death meant that she would not live to enjoy the benefits of the settlement. However, the
deal is not costing the estate any more than was originally anticipated. I am unconvinced that I should exercise my discretion
against enforcing the settlement in the particular circumstances of this case in order to provide an unexpected benefit to the
Nytschyk heirs. Although it might be said that Mr. Prince is receiving an inheritance that may be larger and is certainly coming
to him sooner than he might have otherwise anticipated, it is not unfair that he receive whatever inheritance is available in
accordance with Ms. Lewicki's will.

Conclusion:

41      For the foregoing reasons, the applicant's motion is granted to the effect that the net proceeds of the sale of the property at
16 Campview Road, Stoney Creek, Ontario be transferred to the applicant. I find that implied in the settlement was a conclusion
to the application, and therefore as claimed in the motion, the applicant is to abandon any other claims against the respondents.

Costs:

42      I have encouraged the parties to resolve the issue of costs consensually. In the event that they are not able to do so, I am
prepared to receive written submissions according to the following timetable:

a) The applicant is to serve the respondents with written costs submissions and a bill of costs on or before December 12,
2016.

b) The respondents are to serve the applicant with written costs submissions and a bill of costs on or before December
30, 2017.
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c) The applicant is to serve the respondents with any responding submissions on or before January 9, 2017.

d) All submissions are to be filed with the court by no later than January 13 2017. If submissions are not received by that
date or any agreed extension, the matter of costs will be deemed settled.

Motion granted.

Footnotes

1 RSO 1990, c S.26

2 2007 ONCA 491 (Ont. C.A.)

3 Ibid. at para. 41

4 Ibid. at para. 44

5 Orchestral Corp. v. IVP Technology Corp., [2005] O.J. No. 581, 137 A.C.W.S. (3d) 276 (Ont. S.C.J.) at para. 24

6 Dick v. Marek (2009), 72 C.P.C. (6th) 374 (Ont. S.C.J.)

7 2014 SCC 7 (S.C.C.)

8 M. (S.E.) v. M. (D.L.), [1997] O.J. No. 1989, 28 R.F.L. (4th) 352 (Ont. Gen. Div.)
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Milios v. Zagas

1998 CarswellOnt 810, [1998] O.J. No. 812, 108 O.A.C. 224, 18
C.P.C. (4th) 13, 38 O.R. (3d) 218, 56 O.T.C. 45, 77 A.C.W.S. (3d) 964

Evangelos Milios, Plaintiff/Appellant and Jim Zagas also known as
Dimitri Zagas also known as Dimitrios Zagas, Defendant/Respondent

Osborne, Laskin, Goudge JJ.A.

Heard: September 23, 1997
Judgment: February 26, 1998

Docket: CA C25571

Proceedings: reversing in part (1996), 3 C.P.C. (4th) 149 (Ont. Gen. Div.)

Counsel: Ms. Kelley McKinnon, for the appellant.
Marco Drudi, for the respondent.

The judgment of the court was delivered by Osborne J.A.:

1      The issue on this appeal is whether the motions judge was correct in granting judgment in accordance with an accepted
settlement offer, effected by an exchange of correspondence between counsel, in circumstances where there is uncontradicted
evidence that one party, the plaintiff, was mistaken about the terms of the settlement to which he had agreed.

The Facts

2      The plaintiff, appellant, leased property in Toronto to the defendant, respondent. In March 1995 the plaintiff sued the
defendant for rental arrears and damages for breach of contract. In April 1995 the plaintiff obtained a default judgment against
the defendant for $90,016.09 and $279.60 for costs.

3      In August 1995 the defendant moved to set aside the default judgment. In February 1996 his motion was dismissed
with costs fixed at $7,000. Thus, as of February 1996 the plaintiff had judgments against the defendant totalling $97,295.69,
including costs.

4      In March 1996 the defendant appealed to this court from the motions judge's order dismissing his motion to set aside
the default judgment. In April 1996, before the defendant's appeal was perfected, counsel for the plaintiff wrote to counsel for
the defendant in these terms:

Our client [the plaintiff] has instructed me to offer to settle this proceeding on the following basis. If your client will pay
our client's solicitor and client costs to date (which total approximately $21,000.00), our client will agree to have the action
dismissed and the judgments here and in Greece vacated.

5      On May 27, 1996, counsel for the defendant rejected the plaintiff's settlement offer. He stated that the defendant was not
prepared to pay the plaintiff's legal costs and went on to say:

Mr. Zagas would be prepared to settle this matter on the basis that the caution be lifted, a satisfaction piece be delivered,
Full and Final Releases are exchanged and each side bear its one [sic] costs.
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6      Counsel for the plaintiff faxed the defendant's May 27th settlement offer to the plaintiff, without comment, on May 28,
1996. Later that day, the plaintiff's wife telephoned counsel for the plaintiff. She informed him that the plaintiff was in Greece on

vacation and that he had told her to "go ahead with the settlement." 1  The plaintiff's counsel stated in his affidavit that he asked
the plaintiff's wife if she was sure about the plaintiff's settlement instructions. He said that he asked this question because he
did not think that the defendant's settlement offer was reasonable. The plaintiff's wife again said that the plaintiff's instructions
were to proceed with the settlement. She added that she did not know when the plaintiff would return from Greece and that it
was not necessary for counsel to speak to him directly. Thus, as plaintiff's counsel put it in his affidavit:

[I] therefore reluctantly sent a letter to counsel for the defendant accepting his offer, assuming that Mr. Milios meant that
I should go ahead with the settlement in the May 27th letter.

7      The letter dated May 28, 1996, accepting the defendant's May 27th settlement offer was clear. It stated, "Our client accepts
the offer of settlement contained in your letter dated May 27, 1996."

8      About three weeks later the plaintiff, who had by then returned from Greece, telephoned his lawyer. He was upset about
the terms of the settlement and wanted to know if steps had been taken to complete it. He said that he had in fact told his wife to
go ahead with his own previous settlement offer and that he had no intention of abandoning his judgment against the defendant
without some compensation. That is to say, he took the position that he did not tell his wife to advise his counsel to accept the
defendant's May 27th settlement offer. He said that Mrs. Milios misunderstood what his settlement instructions were.

9      The plaintiff's counsel met with the plaintiff and his wife on June 19, 1996. According to the plaintiff's counsel's
affidavit, they both confirmed that Mrs. Milios had misunderstood the plaintiff's instructions, given to her by telephone when
the plaintiff was in Greece. Having confirmed that a mistake going to the root of the settlement had been made, counsel for
the plaintiff promptly telephoned counsel for the defendant to advise him of the misunderstanding. This telephone conversation
was confirmed by letter dated June 25, 1996.

10      In July 1996 the defendant moved for judgment in accordance with the terms of his offer allegedly accepted on May
27, 1996. The motion, made under R. 49.09, was argued on August 6, 1996 and on August 14, 1996 the motions judge granted
judgment implementing the provisions of the defendant's May 27th settlement offer.

The Motions Judge's Reasons

11      After reviewing the facts and referring to this court's judgment in Scherer v. Paletta, [1966] 2 O.R. 524 (Ont. C.A.),
the motions judge concluded:

It appears on the evidence that there may have been a miscommunication between Mr. Milios and Mrs. Milios in relation
to what instructions were to be given to the solicitor. On the evidence before me, I can only conclude, however, that Mrs.
Milios clearly instructed her solicitor to proceed with the settlement as set out in the defendant's letter dated May 27, 1996.

I cannot agree that the settlement proposal was an unreasonable one in the circumstances.

12      The motions judge found that Mrs. Milios clearly instructed the plaintiff's solicitor to proceed to settle in accordance with
the defendant's solicitor's May 27, 1996 letter, that the settlement was not unreasonable, but that the defendant's settlement offer
may have been accepted by mistake. It was on the basis of these central findings that she granted judgment, under R. 49.09, in
accordance with the defendant's May 27, 1996 settlement offer.

Analysis

13      Rule 49.09 provides:

Where a party to an accepted offer to settle fails to comply with the terms of the offer, the other party may,
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(a) make a motion to a judge for judgment in the terms of the accepted offer, and the judge may grant judgment
accordingly; or

(b) continue the proceeding as if there had been no accepted offer to settle.

14      The evidence before the motions judge consisted of the affidavits of counsel for the parties. The correspondence relevant to
the settlement of the action was made part of the affidavit material. The motions judge did not hear oral evidence. Nonetheless,
the motions judge's findings of fact are entitled to deference on appeal. Appellate intervention is, however, justified if the
motions judge disregarded or failed to appreciate relevant evidence, or if she erred in her application of relevant legal factors.
See Carter v. Brooks (1990), 2 O.R. (3d) 321 (Ont. C.A.) and Equity Waste Management of Canada Corp. v. Halton Hills (Town)
(1997), 35 O.R. (3d) 321 (Ont. C.A.).

15      Rule 49.09(a) does not require the motions judge to enforce the terms of a settlement. The existence of a discretion
under the rule flows from the wording of the rule and is consistent with Evans J.A.'s pre-rule 49.09 comments in Scherer v.
Paletta, supra. He said at p. 527:

A solicitor whose retainer is established in the particular proceedings may bind his client by a compromise of these
proceedings unless his client has limited his authority and the opposing side has knowledge of the limitation, subject
always to the discretionary power of the Court, if its intervention by the making of an order is required, to inquire into the
circumstances and grant or withhold its intervention if it sees fit;... [Emphasis added.]

16      This court made it clear in Scherer v. Paletta that once the existence of an agent's retainer is established, any limitations
on it will not affect a settlement if those limitations have not been communicated to the other side. In my opinion, however, this
is not a case where the plaintiff contends that the scope of his counsel's settlement authority was limited. Instead, he contends
that his counsel, who had a general authority to settle the action, was given the wrong settlement message by the plaintiff's wife
with the result that the settlement agreed to was concluded by mistake. Thus, I do not think that the statements in Scherer v.
Paletta about the effect of limitations on an agent's authority, not communicated to the other side, has application in this case.
This is a case of mistake, not limitation of authority. See Smith v. Robinson (1992), 7 O.R. (3d) 550 (Ont. Gen. Div.).

17      The defendant relies on the judgment of the Divisional Court in Cambrian Ford Sales (1975) Ltd. v. Horner (1989), 69
O.R. (2d) 431 (Ont. Div. Ct.). In my opinion, the facts in that case, as related to the impugned settlement, are quite different
from the facts of this case. In Cambrian Ford Sales, a settlement was enforced where counsel acted on a misapprehension of
the facts (the extent of his client's injuries); there was no mistake about the client's settlement instructions, as occurred here. I
do not think that Cambrian Ford Sales helps to resolve the issues presented in this case.

18      As I have said, in deciding to enforce the settlement the motions judge referred to the prospect of the defendant's offer
having been accepted by mistake; however, in her analysis, she emphasized two factors -- the clear settlement instructions that
Mrs. Milios gave to the plaintiff's counsel and the reasonableness of the "settlement proposal." I assume that her latter reference
was to the reasonableness of the plaintiff's acceptance of the defendant's settlement proposal. I will not comment further on
the reasonableness of the settlement beyond noting that it represented a substantial compromise from the plaintiff's standpoint
when measured against the judgments he held against the defendant or against the plaintiff's offer to settle for about $21,000. I
think that the motions judge's conclusion that the settlement was reasonable is problematic; however, for purpose of my analysis
I am prepared to accept it.

19      In determining whether to enforce a settlement under R. 49.09 all of the relevant factors disclosed by the evidence must
be taken into account. When that is done, an appellate court will not generally interfere with the motions judge's decision to
grant, or not grant, judgment in accordance with an accepted offer. In this case, I think that the motions judge erred in over-
emphasizing some factors and in failing to consider others, including prejudice. The motions judge made no reference to the
issue of prejudice in her reasons.
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20      I regard the clarity of Mrs. Milios' settlement instructions as a neutral factor in that the plaintiff never suggested that
his counsel's settlement authority was limited, or that his counsel's acceptance of the defendant's May 27th settlement offer
was ambiguous. The issue is not the authority to settle or the clarity of the plaintiff's acceptance (through his counsel) of the
defendant's offer to settle. The issue here centres on the effect to be given to the uncontradicted evidence that the plaintiff's
acceptance of the defendant's settlement offer was the product of a mistake caused by Mrs. Milios' misunderstanding of her
husband's instructions. The motions judge referred to the evidence of a "miscommunication", but did not resolve the issue of
mistake as it related to the plaintiff's acceptance of the defendant's offer. She did not reject the evidence that the plaintiff never
intended to accept the defendant's settlement offer and that the communication to the contrary was a mistake. Indeed, in her
review of the evidence she specifically referred to the evidence that "Mrs. Milios had misunderstood her husband's [settlement]
instructions."

21      In addition to over-emphasizing the fact that the plaintiff's acceptance was clear and under-emphasizing the evidence of
mistake, I think that the motions judge erred by not taking into account manifestly important factors, including:

• since no order giving effect to the settlement had been taken out, the parties' pre-settlement positions remained intact;

• apart from losing the benefit of the impugned settlement, the defendant will not be prejudiced if the settlement is not
enforced;

• the degree to which the plaintiff would be prejudiced if judgment is granted in relation to the prejudice that the defendant
would suffer if the settlement is not enforced;

• the fact that no third parties were, or would be, affected if the settlement is not enforced.

22      When all of these relevant factors are taken into account and weighed, I do not think that the acceptance of the defendant's
settlement offer should be enforced. I would, therefore, allow the appeal with costs, set aside the order below and dismiss the
defendant's motion, in the circumstances, without costs.

Appeal allowed.

Footnotes

1 It is apparent that the plaintiff's wife told the plaintiff about the defendant's May 27th settlement offer and the plaintiff gave his wife
settlement instructions to relay to his counsel.
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2007 ONCA 491
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Olivieri v. Sherman

2007 CarswellOnt 4207, 2007 ONCA 491, [2007] O.J. No. 2598, 159
A.C.W.S. (3d) 364, 225 O.A.C. 227, 284 D.L.R. (4th) 516, 86 O.R. (3d) 778

Nancy Olivieri (Plaintiff / Appellant) and Barry Sherman,
Jack M. Kay and Apotex Inc. (Defendants / Respondents)

E.E. Gillese J.A., M. Rosenberg J.A., and S.E. Lang J.A.

Heard: May 24, 2007
Judgment: July 3, 2007

Docket: CA C45922

Proceedings: reversing Olivieri v. Sherman (2006), 2006 CarswellOnt 4856 (Ont. S.C.J.)

Counsel: Sheila Block, Paul Michell for Appellant
Katherine L. Kay, Adrian C. Lang for Respondents

E.E. Gillese J.A.:

1      Dr. Nancy Olivieri was a physician and medical researcher at the Hospital for Sick Children ("HSC") and the University
of Toronto.

2      In the 1980s, Dr. Olivieri pursued clinical research in thalassemia, a genetic blood disorder. Thalassemia patients require
regular blood transfusions. A side effect is the build-up of excess iron. Patients take drugs called iron chelators to remove
excess iron.

3      Dr. Olivieri and her colleagues conducted clinical trials to assess the efficacy and safety of an oral iron chelator called
deferiprone. Apotex Inc., a major Canadian pharmaceutical manufacturer, sponsored the research. Dr. Barry M. Sherman is
Apotex's chairman. Jack M. Kay is the president of Apotex. I will refer to Apotex, Dr. Sherman and Mr. Kay, collectively, as
the "respondents".

4      Dr. Olivieri developed concerns about deferiprone. She told Apotex of her concerns.

5      Dr. Olivieri and Apotex disagreed on the underlying science and proper course of action in light of her concerns.

6      On May 24, 1996, Apotex terminated the clinical trials.

7      The dispute that underlies the present appeal relates to statements made by Dr. Olivieri about deferiprone and the events
that followed the termination of the trials, and the response by the respondents to those statements.

8      Dr. Olivieri commenced various defamation actions including:

• The "60 Minutes action" against Apotex and Dr. Sherman;

• The "National Post action" against Mr. Kay and Apotex; 1

• The "CBC action" against Dr. Sherman. 2
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9      In the 60 Minutes and National Post actions, Apotex counterclaimed against Dr. Olivieri for defamation and injurious
falsehood.

10      On consent, the 60 Minutes and National Post actions were consolidated into a single action, in which Dr. Olivieri sought
$20 million in general damages and $10 million in aggravated and punitive damages, and Apotex sought $20 million in general
and special damages.

11      Discoveries took place in 2002, 2003 and 2004. In the 60 Minutes action, the respondents' counsel examined Dr. Olivieri
for some 29 days. Dr. Olivieri's counsel examined the respondents for approximately 20 days. The parties produced more than
10,000 documents.

12      Each party moved to compel answers to questions refused in discovery. On June 14, 2004, Master Albert ordered the
parties to answer certain questions but declined to order them to answer other questions.

13      The parties appealed and cross-appealed the order of Master Albert. On September 17, 2004, Sanderson J. dismissed the
respondents' appeal and allowed Dr. Olivieri's cross-appeal.

14      Master Albert also directed a joint mediation in the 60 Minutes and CBC actions. The parties agreed to George Adams,
Q.C. as mediator.

15      The mediation took place on November 2 and 3, 2004. Dr. Olivieri attended with her counsel Paul Michell (60 Minutes
action) and Christopher Ashby (CBC action). Dr. Spino and Dr. Sherman attended for the respondents, along with their counsel,
David Brown, Adrian Lang, and Jessica Bookman. A CBC representative attended with counsel.

16      The mediation began on November 2, 2004, with a plenary session of all parties and counsel. The parties and counsel
then separated into three rooms (Dr. Olivieri; respondents; CBC defendants), where they remained for the rest of the day. Mr.
Adams conducted "shuttle diplomacy" among the parties. No other plenary session ever took place.

17      At the end of the first day, Dr. Olivieri made three alternative offers to the respondents, each of which contained a term
that the parties would enter into a non-disparagement agreement.

18      On the second day of the mediation, the parties reconvened in their separate rooms. Towards the end of that day, the
respondents made a handwritten counter-offer to Dr. Olivieri on three sheets of "flip chart" paper (the "counter-offer"); most
of the counter-offer was in the handwriting of the respondents' counsel. Dr. Spino initialled the counter-offer on behalf of the
respondents. Dr. Olivieri also initialled the counter-offer.

19      The counter-offer contained a public part (Part A) and a confidential part (Part B). A redacted copy of the counter-offer
reads as follows:

Privileged and Confidential

Outline of Proposed Settlement Between Nancy Olivieri; and Apotex Inc., Jack M. Kay, and Barry Sherman

Part A — To be made public

1. Joint settlement statement — all litigation dismissed — claims and counterclaims.

2. Filing of consent dismissals.

3. Statement by Dr. Olivieri:

Dr. Olivieri acknowledges that research over the last five years has revealed that Deferiprone will assist some
patients in the treatment of thalassemia and wishes Apotex well in this important work.
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4. Statements by both parties: Olivieri and Apotex/Sherman/Kay:

a. Mutual expressions of regret for language that they used in past years about each other.

b. Agreement by same parties not to disparage each other in the future:

i. Apotex/Sherman/Kay will not disparage Olivieri and her supporters;

ii. Olivieri will not disparage Apotex, clinicians, researchers who use deferiprone, or deferiprone; and

iii. Parties will only express future views about deferiprone in scientific forum.

5. All of the above to be contained in a press release.

Part B — To be confidential

1. [Deleted for confidentiality reasons]

2. Olivieri to provide Apotex with data listed in paragraph 160 of the statement of defence and counterclaim. Apotex
can use this for regulatory purposes but no consequences to Olivieri.

3. Full and final mutual releases of all claims/potential claims existing as at settlement date, including all actions
commenced by Olivieri [or] by Apotex.

20      By the conclusion of the mediation on November 3, 2004, Dr. Olivieri had not accepted the counter-offer because she
wanted time to consult with HSC about her legal fees. She was given 48 hours within which to accept the counter-offer.

21      The following day (November 4, 2004), Mr. Michell e-mailed a transcription of the counter-offer to Mr. Brown and
sought permission to send a copy to HSC's counsel on a confidential basis.

22      Mr. Brown replied by e-mail that afternoon, advising that the respondents did not consent. He did not suggest there was
any need for agreement on subsequent documents.

23      Other written communication was exchanged between counsel by letter and e-mail on November 4, 2005; in one e-
mail from Mr. Brown to Mr. Michell it was noted that Dr. Olivieri would not be able to complete the settlement until she had
resolved outstanding issues with HSC.

24      Dr. Olivieri decided to accept the counter-offer and so instructed her counsel. On November 5, 2004 — that is, within
the 48-hour window — Mr. Michell so advised Mr. Brown by telephone. He also confirmed Dr. Olivieri's acceptance by letter
(sent by FAX) that day, again attaching a transcription of the counter-offer.

25      As well, Mr. Michell wrote to Ms. Lang on November 5, 2004, enclosing full-sized copies of the three "flip chart" pages.
Again, there was nothing in her response to suggest that the agreement was conditional or subject to further documentation.

26      On December 10, 2004, Sanderson J. ordered the respondents to pay costs of $7,050 plus GST and disbursements to Dr.
Olivieri, forthwith. The respondents did not pay this order until July 2006, more than a year and a half later.

27      There was no further communication between counsel for almost a year.

28      On October 31, 2005, after Dr. Olivieri reached a settlement with HSC, her counsel advised counsel for the respondents
that Dr. Olivieri was able to complete the terms of the settlement. The respondents, for the first time, claimed that there was
no settlement agreement. They maintained that the counter-offer represented a consensus on certain principles but that a final
settlement was subject to further documentation agreed on by all parties, particularly the non-disparagement agreement. They
also alleged that Dr. Olivieri had continued to disparage Apotex publicly after the "settlement" had been concluded.
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29      Dr. Olivieri brought a motion to enforce the alleged settlement agreement. The respondents opposed the motion on the
basis that either the parties had no meeting of the minds about the meaning of disparagement or that Dr. Olivieri had repeatedly
breached the agreement by continuing to disparage Apotex.

30      By order dated August 4, 2006, Campbell J. dismissed the motion (the "Order").

31      Dr. Olivieri appeals.

32      I would allow the appeal. As I explain below, the parties had a mutual intention to create a legally binding agreement and
agreed on all the essential terms of the settlement; the fact that there may now be disagreement about whether the settlement
has been breached does not mean that no concluded agreement ever existed.

33      As will be seen, there is some confusion about what was decided below in respect of the respondents' alternative position
that if there were a concluded agreement, Dr. Olivieri had either breached or repudiated it. Consequently, the Order and the
reasons of the motion judge will be set out in some detail before the issues are analysed.

The Order under Appeal

34      The Order is very short. There are two paragraphs by way of preamble. The first recites that Dr. Olivieri made a motion
for an order enforcing a settlement agreement and requiring the parties to comply with the terms of that agreement. The second
lists the evidence considered. The full text of the balance of the Order reads as follows:

1. THIS COURT ORDERS that the motion be and hereby is dismissed.

2. THIS COURT FURTHER ORDERS that the parties may make submissions on costs.

The Decision Below

35      At paras. 13 and 21 of the reasons, the motion judge states his conclusion that there had been no meeting of the minds
between the parties sufficient to give rise to an enforceable agreement. In his view, the agreement was conditional on further
elaboration and negotiation of the word "disparage" in para. 4(b) of Part A of the counter-offer and of the word "scientific"
in para. 4(b)(iii) of the same.

36      In relation to "disparage", the motion judge held that elaboration was essential to Apotex. In paras. 17 and 21, he stated:

[17] I conclude that at least Apotex anticipated that what would be said or not said by Dr. Olivieri within the general and
broad use of the word 'disparage' would be further detailed in additional documentation that would be an essential part of
the settlement agreement. Dictionary definitions of the word "disparage" contain other words of general meaning such as
to "discredit" or to "denigrate" that lack precision, particularly for ongoing public appearances.

. . . . .
[21] ... A more detailed delineation of what would be regarded as 'disparaging conduct' I conclude was regarded by the
parties, particularly Apotex, as an essential term of the agreement, one which was not finalized. ...

37      In para. 16 of the reasons, the motion judge said this, in respect of para. 4(b)(iii) of Part A:

[16] The pleadings in the action are replete with concerns by both parties but Apotex in particular, regarding public
statements made. In the context of the history between the parties and particularly the wording of Item 4(b)(iii), that "parties
will only express future views about deferiprone in scientific forum" (emphasis added), anticipates further elaboration as
to what is meant by the word "scientific."

38      Further, the motion judge reasoned that additional documentation was required in relation to para. 2 of Part B of the
counter-offer. At para. 18 of the reasons, he wrote:
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[18] In addition, in the context of the pleadings and allegations, I conclude that Apotex would require the documentation
provided for in [para. 2 of Part B] to be specifically part of the settlement package. It has never been provided. This history
of the dealings between Dr. Olivieri and the Defendants from at least 1995 shows that the public utterances each about the
other were central to their dispute and to the resolution of it.

39      At para. 22 of the reasons, the motion judge stated that in view of his disposition, "a trial will be required" should the
parties not reach a new settlement agreement. He went on in para. 23 to say, "The central issue in the trial will be the meaning
attributable to the statements that were and continue to be made by the parties about each other in public forums".

Analysis

40      This appeal raises two issues:

(1) was there a concluded settlement agreement? and

(2) if there was, did Dr. Olivieri breach or repudiate it?

Was There a Concluded Settlement Agreement?

41      A settlement agreement is a contract. Thus, it is subject to the general law of contract regarding offer and acceptance. For
a concluded contract to exist, the court must find that the parties: (1) had a mutual intention to create a legally binding contract;
and (2) reached agreement on all of the essential terms of the settlement: Bawitko Investments Ltd. v. Kernels Popcorn Ltd.
(1991), 79 D.L.R. (4th) 97 (Ont. C.A.), at 103 -4.

42      There is no question but that the first requirement was met: the counter-offer was drafted during the course of a court-
directed mediation involving multi-million dollar law suits and in which all parties were represented by experienced legal
counsel. It is apparent that the parties intended to enter into a binding legal agreement to resolve all of the outstanding legal
proceedings.

43      In respect of the second requirement, the motion judge found that there was no meeting of the minds in respect of all of the
essential terms of the contract. It will be recalled that he held that the counter-offer was conditional on elaboration of the words
"disparage" and "scientific" in para. 4(b) of Part A of the counter-offer. In coming to this view, the motion judge relied on the
evidence of the respondents. But, the respondents' evidence was based on discussions they and their counsel had with Mr. Adams
during the mediation. Dr. Spino admitted that the respondents and their counsel never discussed the counter-offer with Dr.
Olivieri or her counsel during the mediation, or told them that the counter-offer was conditional upon finalizing documentation.
There was no evidence that all parties shared the view that further negotiation, elaboration or agreement was necessary.

44      A determination as to whether a concluded agreement exists does not depend on an inquiry into the actual state of mind of
one of the parties or on the parole evidence of one party's subjective intention. See Lindsey v. Heron Co. (1921), 64 D.L.R. 92
(Ont. C.A.). Where, as here, the agreement is in writing, it is to be measured by an objective reading of the language chosen by

the parties to reflect their agreement. As was stated by Middleton J.A. in Lindsey at 98-9, quoting Corpus Juris, vol. 13 at 265: 3

The apparent mutual assent of the parties essential to the formation of a contract, must be gathered from the language
employed by them, and the law imputes to a person an intention corresponding to the reasonable meaning of his words and
acts. It judges his intention by his outward expressions and excludes all questions in regard to his unexpressed intention. If
his words or acts, judged by a reasonable standard, manifest an intention to agree in regard to the matter in question, that
agreement is established, and it is immaterial what may be the real but unexpressed state of his mind on the subject.

45      Accordingly, in my view, it was an error in principle for the motion judge to decide this issue based on the subjective
intent of one side to the bargain rather than on an objective reading of the counter-offer.
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46      Viewed objectively, there is nothing in the counter-offer to suggest that it was "an agreement to agree" or conditional in
any respect. Nothing in the counter-offer, either directly or indirectly, suggests that its terms are subject to further elaboration,
documentation or agreement. Had it been intended that the terms were to be conditional, one would have expected to see
language that expressly made one or more terms "subject to" further agreement.

47      Instead, the terms of the counter-offer are straightforward and unconditional: Part A of the counter-offer contains the
public part of the settlement agreement. It provides that: (1) the parties will issue a joint settlement statement that all litigation is
dismissed and (2) file consent dismissals; (3) Dr. Olivieri will issue a statement in the terms set out; (4) both parties will provide
statements in which they express mutual regret for language used in the past about the other, agree not to disparage each other in
the future, and to express views about deferiprone only in scientific forums; and that a press release will contain the foregoing.
Part B, the confidential part of the settlement agreement, requires Dr. Olivieri to provide Apotex with the data listed in para.

160 of the statement of defence and counterclaim and that both parties will execute full and final mutual releases. 4

48      The counter-offer was not made "subject to" agreement on any of the specified documents or terms: the press release,
provision of data and mutual releases were the mechanics required to complete the settlement agreement. As was stated in

Fieguth v. Acklands Ltd. (1989), 59 D.L.R. (4th) 114 (B.C. C.A.), at 121 , 5  the first question to be asked when deciding whether
a settlement was concluded is whether the parties reached an agreement on all essential terms. It is only thereafter that the
question of completion of the agreement is considered.

49      I acknowledge that there can be sufficient uncertainty about the meaning of words or terms in an agreement that it will
be held to be unenforceable: see Bawitko Investments Ltd. at 104. However, in my view, the language used in the counter-offer
does not suffer from that problem. As the motion judge observed, the dictionary meaning of "disparage" is to "discredit" or
"denigrate". While there may be disagreement about whether the conduct of one of the parties amounts to disparagement, that
does not mean that the agreement is conditional nor does it require elaboration of the meaning of the word. For similar reasons,
the word "scientific" needs no elaboration.

50      The policy of the courts is to encourage the settlement of litigation: Stonehocker v. King, [1993] O.J. No. 2653 (Ont. Gen.
Div.). The courts "should not be too astute to hold" that there is not the requisite degree of certainty in any of an agreement's
essential terms: Canada Square Corp. v. Versafood Services Ltd. (1981), 34 O.R. (2d) 250 (Ont. C.A.).

51      In conclusion, as the motion judge applied the incorrect test when determining whether an enforceable settlement agreement
had been entered into, his conclusion must be set aside. Applying the objective principle of contract formation, I conclude
that the parties reached agreement on all of the essential terms of the settlement agreement, as reflected in the counter-offer.
Consequently, the appellant is entitled to a declaration that the parties entered into an enforceable settlement agreement on
November 5, 2004.

Was the Settlement Agreement Breached?

52      On the motion below, the respondents' alternative position was that if there were a concluded settlement agreement between
the parties, Dr. Olivieri has repudiated or breached it. There is some confusion about whether the motion judge decided this issue.

53      For the following reasons, it appears to me that he did not:

• the order appealed from makes no mention of this issue. It says only that the motion for enforcement of the settlement
agreement was dismissed;

• the motion judge makes only one reference to the matter. In para. 16 of the reasons, he recites the respondents' position
on the issue;

• the respondents did not argue, on the motion, for the trial of this issue; and,
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• there was very little evidence on this issue. The appellant says that the only evidence was that on one occasion the
appellant was misquoted in a newspaper article and that she had written to correct the misquotation.

54      Accordingly, I do not understand the issue of alleged repudiation or breach of the agreement to have been decided. The
record does not permit this court to make such a determination.

55      These comments are made without prejudice to the respondents' right to take such steps as they deem appropriate to
pursue their allegations that Dr. Olivieri has breached or repudiated the settlement agreement.

Disposition

56      For these reasons, I would allow the appeal, set aside the Order and grant the motion, with costs to the appellant fixed at
$37,000, all inclusive. In setting costs at $37,000, I have accepted the figure agreed on by the parties and understand that it is the
costs of the appeal alone. The appellant is entitled to her costs of the motion below, as well. If the parties are unable to resolve
that matter, they may make brief written submissions to the court within fourteen days of the date of the release of these reasons.

M. Rosenberg J.A.:

I agree.

S.E. Lang J.A.:

I agree.
Appeal allowed.

Footnotes

1 The National Post and certain of its employees were also defendants but Dr. Olivieri settled with them.

2 The CBC and certain of its employees were also defendants but Dr. Olivieri settled with them.

3 See also Eli Lilly & Co. v. Novopharm Ltd., [1998] 2 S.C.R. 129 (S.C.C.) at paras. 54-5.

4 For confidentiality reasons, no mention is made of para. 1 of Part B of the counter-offer.

5 Followed in Cellular Rental Systems Inc. v. Bell Mobility Cellular Inc., [1995] O.J. No. 721 (Ont. Gen. Div.), aff'd [1995] O.J. No.
3773 (Ont. C.A.).
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Haddon Murray 
Direct +1 416 862 3604 

haddon.murray@gowlingwlg.com 
File no. H218127 

 

March 6, 2020 

Via Fax 1.705.564.7890 
 
 
Court Clerk 
Sudbury Courthouse 
155 Elm Street 
Sudbury, ON P3C 1T9 
 

Dear Sir/Madame: 

Re:  Canadian Imperial Bank of Commerce v. Nauss Plumbing and Heating Inc. - Court file No. 
CV-8866-19 - Motion to enforce settlement agreement and appoint Receiver returnable 
March 6, 2020 (the “Motion”) 

 
We would be grateful if you could bring this letter to the attention of the judge presiding over the civil 
motions court today. 

Pursuant to the Endorsement of Justice Kurke dated February 21, 2020, attached, (the "Endorsment") 
the Motion was returnable today, March 6, 2020. Unfortunately due to inclement weather the flight to 
Sudbury could not land and returned to Toronto last night. We were unable to book a ticket this morning. 
Accordingly, we have asked Mr. LeBlanc, counsel to the respondent, to attend at the Court this morning 
to adjourn the matter to May 20, 2020 as that date has already been set aside for this matter pursuant 
to the Endorsement. 

For your convenience, an unofficial transcription of the Endorsement is appended to this letter. We 
apologize for any inconvenience. 

Sincerely, 

Gowling WLG (Canada) LLP 

 
Haddon Murray 
 
 
HM:sc 
Enclosures 
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Court File No. CV-19-00008866-0000

ONTARIO 
SUPERIOR COURT OF JUSTICE

BETWEEN:

CANADIAN IMPERIAL BANK OF COMMERCE

Applicant

- and - 

NAUSS PLUMBING & HEATING INC.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, 
c. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0.1990, c. c-43, as 

amended

SECOND SUPPLEMENTARY AFFIDAVIT OF HEATHER
FISHER

(Sworn March 5, 2020)

I, Heather Fisher, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY:

1. I am an Associate at Gowling WLG (Canada) LLP, counsel for the Applicant, 

Canadian Imperial Bank of Commerce (the “Bank”). As such, I have personal knowledge 

of the matters contained in this Affidavit. Where I do not have personal knowledge, I have 

stated the source of my information and believe the information to be true.
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2. As noted in the affidavit of Sieg Flatt dated November 19, 2019 (the “Flatt 

Affidavit”), Nauss Plumbing & Heating Inc.’s (the “Debtor”) other outstanding liabilities 

include:

(a) Canada Revenue CRA was owed a total of $439,700.06 by Nauss in 

respect of unremitted source deductions dating as far back as 2017 (the 

“CRA Debt”);

(b) A first mortgage on the Markstay North Road Property that I understand 

from discussions with David Preger to be in the amount of approximately 

$70,000 as at January 3, 2020 (the “Markstay North Road Debt”); and

(c) Municipal property taxes in the amount of $91,331.57 (the “Property Tax 

Debt”),

for an aggregate outstanding priority liability of $601,031.63.

3. As at January 12, 2020, the total indebtedness to the Bank was 

approximately $1,016,319.42 plus all interest and bank charges plus additional legal and 

professional fees, costs and taxes incurred. An email from Haddon Murray to Robert 

LeBlanc, dated January 13, 2020 setting out the approximate total indebtedness as at 

January 12, 2020 is attached as Exhibit “A”.

4. The Settlement Agreement terms required that the Debtor fully paid out the 

indebtedness to the Bank or provide a commitment letter to refinance the indebtedness, 

as long as the commitment letter was: (i) legally binding, (ii) had no conditions precedent, 

and (iii) from a lender that is acceptable to the Applicant at its sole discretion.
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March Proposed Transaction

5. On March 3, 2020 at 3:01PM counsel for the Debtor sent an email to 

Haddon Murray (the “March 3 Email”), which attached an Agreement of Purchase and 

Sale for 7 Millichamp Street, Markstay, Ontario (the “March Proposed Transaction”). A 

copy of the March 3 Email and the March Proposed Transaction are attached as 

Exhibits “B” and “C”, respectively.

6. The Bank had no communication with the Debtor with respect to the March 

Proposed Transaction since the February 21, 2020 adjournment of this motion.

7. The March Proposed Transaction does not repay the indebtedness to the 

Bank. The March 3 Email contemplates the sale of 7 Millichamp Street will have a net 

value of $840,000.00.

8. Accordingly, if this transaction closes, after the payment of the CRA Debt, 

the Markstay North Road Debt and the Property Tax Debt (totalling $601,031.63), the 

total payment to the Bank would be approximately $238,968.37.

Prejudice to the Bank

9. In addition to the accrual of interest and potential CRA liability and erosion 

of the Bank’s collateral discussed at paragraph 39 of the Affidavit of Sieg Flatt sworn 

November 19, 2019, both Counsel for the Bank and the proposed Receiver have 

attended in Sudbury on three occasions and have incurred fees as a result.
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10. This Affidavit is sworn in support of the Bank’s application to enforce the 

Settlement Agreement and further to my affidavits of January 29 and February 20, 2020 

and for no other or improper purpose.

SWORN BEFORE ME at the City of \
Toronto, in the Province of Ontario on | 
March 5, 202CT. ——___ \

Commissioner for Taking Affidavits 
(or as may be)
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This is Exhibit “A” referred to in the Affidavit of Heather Fisher
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Fisher, Heather

From: Murray, Haddon
Sent: January-13-20 11:51 PM
To: J. Robert Leblanc
Cc: Fisher, Heather
Subject: RE: Nauss/CIBC

Robert, we estimate our fees as follows:

Gowling WLG: $48,602.52 up to January 12, 2020 - note that the Borrower is responsible for all legal fees, costs 
and taxes incurred from and after that date.
MNP: $32,336.53 up to January 10, 2020 - note that the Borrower is responsible for all professional fees, costs 
and taxes incurred from and after that date.
CIBC: $935,380.37 up to January 9, 2020 plus accruing interest.

Accordingly, the aggregate total indebtedness is approximately $1,016,319.42 at January 12, 2020 plus all interest and 
bank charges plus all additional legal and professional fees, costs and taxes incurred from and after that date.

Please note that this is not an official payout statement and is being provided as a courtesy - it cannot be relied upon as 
a bar to any right to payment the CIBC may be entitled to and CIBC, Gowling WLG and MNP reserve their rights to 
amend the fees.

Haddon Murray
Partner
T+1 416 862 3604
haddon.murray@gowlingwlg.com

Q GOWLING WLG

From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: January 10, 2020 2:03 PM
To: Fisher, Heather <Heather.Fisher@gowlingwlg.com>; Murray, Haddon <Haddon.Murray@gowlingwlg.com> 
Subject: Nauss/CIBC

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG.

It was nice to meet you today. Can you please get me the total amount owed for the Bank ,Receiver and legals. 
Thank you

J. Robert LeBlanc

DK DESMARAIS, KEENAN u.r
L A W Y t R S | A V O C A T S

15 Mackenzie St. | Sudbury, ON | P3C 4Y1 
T: 705-675-7521 x 230 | F: 705-675-7390

1
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CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and intended solely for its designated recipient(s). Any 
dissemination, distribution or copying of this e-mail, other than by its intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and 
notify us immediately by reply e-mail.
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Fisher, Heather

From: Murray, Haddon
Sent: March-04-20 3:03 PM
To: Rockefeller, Eric; Glavota, Dorn
Cc: Fisher, Heather
Subject: FW: Denis Groves Sale of Property
Attachments: Arena Offer to Sell_1.pdf

See below and attached from Nauss

Haddon Murray
Partner
T+1 416 862 3604
haddon.murray@gowlingwlg.com

Q GOWLING WLG

From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: March 4, 2020 3:01 PM
To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Subject: Fwd: Denis Groves Sale of Property

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG.

Hurry -1 just caught this offer in. While there are conditions there is no condition based upon financing. The 
major condition is that of an environmental assessment. That is not an issue as this is a local arena and has never 
had a gas station excetera. Paragraph in conjunction with some financing will it make any difference?. Please 
advise thank you

Get Outlook for Android

From: Denis Groves <manager@naussplumbing.ca> 
Sent: Wednesday, March 4, 2020 2:51:11 PM 
To: J. Robert Leblanc <leblanc@dkLawyers.ca> 
Subject: FW: Denis Groves Sale of Property

Good afternoon Robert
Please find assigned offer on the arena sale
Denis Groves

From: Gillian Groves
Sent: March 4, 2020 2:41 PM
To: alexdumas(8)rovallepage.ca; Denis Groves <manager(3)naussplumbing.ca>
Subject: Denis Groves Sale of Property

1
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Gillian Groves
Customer Service & Support
Nauss Plumbing & Heating 
Garnet's Plumbing & Heating 
Jennica Springs
(ph) 705-566-2359
(f) 705-566-9570
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p2% Ontario Reul Estate 
Assaclntion

Agreement of Purchase and Sale
Form 500
for use in tho Province of Ontario

Commercial

2O.2.9.Much3This Agreement of Purchase and Sole dated this day of

Lea-AnnMarquez agrees to purchase fromBUYERS

the followingSELLER:

REAL PROPERTY:
i

POM 2GÛAddress

West:fronting on the . side of

Town of Markstayin lhe □s

368.87 feetand having a frontage of more or less by a depth of

I

PURCHASE PRICE:

DEPOSIT: Buyer submits Forty Thousand Dollars (CDN$)

7 MillicbainpSt.,;„|®uk»tay

and logally described os 

enls not described ojsewhnroj

z~v.4wnty
s Dollars I
i ’STO

Sight Hundrod Thcunanr 
..........................

.................... .................... ...................................................................
(Hetewilh/Upon Aocoplance/as otherwise described In this Agreement)

Edgar Mar<jaez
{Full legal nomas of all Buyw>)

NAUSS PLUMBING & HEATING INC.
(Full logoi names of all Sellers}

Mill

g^O^rrrroHe^

JR16102, HARKSTÀY-'WARREhf

..................(Legal description of land including 

,-------DS /-------DS

by negotiable cheque payable 10.»?™?..“?*“..’’??™...«“S™!L.™?.)....?»."Deposit Holder" 

to be hold in trust ponding completion or other termination of this Agreement ond to be credited toward the Purchase Price on completion. For the purposes 
of this Agreement, "Upon Acceptance" shall mean that the Buyer is required to deliver the deposit to the Deposit Holder within 24 hours of the acceptance 
of this Agreement. The parties to this Agreement hereby acknowledge that, unless otherwise provided for tn this Agreement, the Deposit Holder shall place 
the deposit In trust in the Deposit Holder s non-interest bearing Real Estate Trust Account and no Interest shall be earned, received or paid on the deposit.

SCHEDULE(S) A b»FT»y F

of 

20.?.*?.May Upon completion, vacant possession of the property shall be given to the Buyer
unless otherwise provided for In this Agreement.

1 oflht* AgpoomonK

1. IRREVOCABILITY! This offer shall be irroiocol on

iccepted, this

Buyer agrees to pay the balance as more particularly set out in ScheduleJfejrtfaXjÜ

 

 
tho................................doy of..............................,?7?ù.....?^.r.9^................. upc-AhC 2O.j?9..^\.........‘ which Mme, if not accep

offer shall be null and void and lhe deposit shall be returned to the Buyer in Rill without interest. \ CuXf-' ( £s Z

2. COMPLETION DATE: This Agreement shall bo completed by no later than 6:00 p.m. on the .... M.

B
lhe trademaria REACTOR®. REAHORS®, MIS®. Mdliplf IMrç Sanricw® and mtcdatad logo» are owtw4 or oonBmi'cd hy 
The Canadian Seal Estate AmocIoHoç (OREAJ and Identity the real utata ptotau’ortah who are member» of CJUtA and the 
• quality of »«rv cm iKey proviao. Uroa under Icwiuj. 
® 2Û20, Ontario Real Edata AmocIoImjd I'OREA'}. All right* reterved. Ihh form wai davaloped by OREA fat the vie and reproduction 

by It» mombtxs and Ifcacieocw only. Any crthar use Of reproduction Is prohibited except with prior written con»ent of OREA. Do not altar 
when printing ot reproducing the Uandard preset portion. OREA bear» no nobility for your uro nt mb form. 
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3. NOTICES: Tha Sailor hereby appoints lha listing Brokerage as agent for the Seiler for the purpose of giving and receiving notices pursuant Io this 
Agreement. Where a Brokerage (Buyer's Brokerage) has entered Into a representation agreement with the Buyer, the Buyer hereby appoints the 
Buyer's Brokerage as agent for the purpose of giving and receiving notices pursuant to this Agreement. Where a Brokerage represent* both 
the Seller and the Buyer (multiple representation), the Brokerage shall not be appointed or authorised to be agent for 
either the Buyer or the Seller for the purpose of giving and receiving notices. Any notice relating hereto or provided for herein shall 
he in writing. In addition to any provision contained herein and in any Schedule hereto, this offer, any counteroffer, nohce of acceptance thereof 
or any notice to be given or received pursuant to this Agreement or any Schedule hereto (any of them, "Document") shall be deemed given and 
received when delivered personally ar hand delivered to the Address for Service provided In the Acknowledgement below, or where a facsimile 
number or email address is provided herein, when transmitted electronically to that facsimile number or email address, respectively, in which cose, 
the signofure(s) of the parly (parties) shall be deemed Io be original.

FAX No.:  
(For delivery of Documents tn Seller)

Emoll Address: 
(For delivery of Documents to Seller)

FAX No.: .............
(For delivery of Documents to Buyer)

Email Address: cora
(For delivery of Documents to Buyer)

4.

 DS

Unless otherwise stated in this
from all liens, encumbrances or claims affecting the said fixtures and chattels.

CHATTELS INCLUDED: . .
All existing office furniture, all existing pallet tracking and saiasor lift, automatic eXtcYsrMt- 
garage door opener, high efficiency gas forced air at front and gas infaxed radiant heating 
in the back (Sc*TS«Ç <3 SIS

», Seller agrees to convey all fixtures and chattels included in the Purchase Price free

cTr,ritn—rkv

3. FIXTURES EXCLUDED: 
N/A

6. RENTAL ITEMS (Including Lease, Lease to Own): The following equipment is rented and not included in the Purchase Price. The Buyer agréas 
to assume iho rental conlracl(s), if assumable:
N/A

Tho Buyer agrees to cooperate and execute such documentation as may be required to facilitate such assumption.

7. HST: If the sale of the property (Real Property as described above) is subject to Harmonized Sales Tax (HST), then such 
tax shall be in addition to the Purchase Price. The SoFor will not collect HST if the Buyer provides to the Seller a warranty that the Buyer is 
registered under rhe Excise Tox Act ("ETA"), together wilh a aopy of the Buyer's ETA registration, a warranty that iho Buyer shall selfxsssess and remit 
the HST payable and file the prescribed form and shall indemnify iho Seller in respect of any HST payable. The foregoing warranties shall not merge 
but shall survive Bio completion of the transaction, tl lhe solo of tho property Is not eub)ect to HST, Seller agrees to certify on or before closing, that the 
transaction is not subject to HST. Any HST on chattels, If applicable, Is not included In the Purchase Price.

Form 500 Revised 2020 Page 2 of 8

S
th* hodsmorks RljUTCfttJr, REAOORSr®, MES®, MulHpla listing Services® end associated logos ere owned or controlled Isy 
Iho Canadian Roal Estais Association (CREA) and IdenIHy lhe raai oiWn professionals who ore embers of CREA and tho 
_____. qaaltly or sarMcas bay provide. Used under Recrue.

<3 2020 Ontario Real Htote Association I'OREA*) All rtahls nwerved. Tl.l* roan was dayvlapud by OREA lor the use and rwprodrxrton 
by lb members and llcwuees onty. Any other usa or reproduction Is prahiWed oxcop» with prior watte n consent of OREA. Do not alter 
'AqWD pr'nHrg or ««producing tho dandand pro-jof portion. OREA boot* no liability for your uio or Ini» form.
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8. TITLE SEARCH! Buyer shall be allowed until 6:00 p.m. on lhe day of ................................... , 2O.?P  

[Requisition Date) to examine the title to the property at his own expense and until lhe earlier of: (I) thirty days from the later of lhe Requisition Dote or 
the dale on which lhe conditions In this Agreement are fulfilled or otherwise waived or; (ii) five days prior to completion, to satisfy himself that there

are no outstanding work orders or deficiency notices affecting lhe properly, that its present use { ; ) may be 
lawfully continued ond that the principal building may be insured against risk of fire. Seller hereby consents to the municipality or other governmental 
agencies releasing to Buyer details of all outstanding work orders and deficiency notices affecting lhe property, and Seller agrees to execute and 

deliver such further authorizations in this regard a> Buyer may reasonably require.

9. FUTURE USE: Seller and Buyer agree that there is no representation or warranty of any kind that the future intended use of the property by Buyer is 

or will be lawful except as may be specifically provided for in this Agreement.

10. TITLE: Provided that the title Io the properly is good and free from all registered restrictions, charges, liens, and encumbrances except as otherwise 
specifically provided In this Agreement and save ond except for (a) any registered restrictions or covenants that run with the land providing that such 
are complied with; (b) any registered municipal agreements ond registered agreements with publicly regulated utilities providing such have been 
compiled with, or security has been pasted to ensure compliance and completion, as evidenced by a letter from the relevant municipality or regulated 
utility; (c) any minor easements for the supply of domestic utility or telecommunication services to lhe property or adjacent properties; and (d) any 
easements lor drainage, storm or sanitary sewers, public utility lines, telecommunication lines, cable television lines or other services which do not 
materially offset lhe use of the property. If within the specified times referred to in paragraph 8 any valid objection to title or to any outstanding work 
order or deficiency notice, or to the fact the said present use may not lawfully be continued, or that the principal building may not be insured against 
risk of fire is made in writing Io Seller and which Soller Is unable or unwilling to remove, remedy or satisfy or obtain insurance save and except against 
risk of fire (Title Insurance) in favour of the Buyer ond any mortgagee, (with all related costs al lhe expense of the Seller), and which Buyer will not 
waive, this Agreement notwithstanding any intermediate acts or negotiations In respect of such objections, shall be at an end and all monies paid 
shall be relumed without interest or deduction and Seller, Listing Brokerage and Cooperating Brokerage shall not be liable for any costs or damages. 
Save as to any valid objection so mode by such day ond except for ony objection going to the root of the title. Buyer shall be conclusively deemed to 
hove accepted Seller's title to the property.

11. CLOSING ARRANGEMENTS: Where each of the Seller ond Buyer retain a lawyer to complete lhe Agreement of Purchase and Sale of lhe property, 
and where fho transaction will be completed by electronic registration pursuant to Port III of the Land Registration Reform Ad, R.S.O. 1990, Chapter 
14 and the Electronic Registration Act, S.O. 1991, Chapter 44, and any amendments thereto, the Sellar and Buyer acknowledge and agree that 
lhe exchange of closing funds, normegistroble documents and other items (the "Requisite Deliveries") ond the release thereof to lhe Seller ond Buyer 
will (aj not occur at lhe same lime as lhe registration of the transfer/deed (and any other documents intended to be registered in connection with lhe 
completion of this transaction) and (b) be subject Io conditions whereby the lawyer(s) receiving any of lhe Requisite Deliveries will be required to hold 
same in trust and not release same except In accordance with the terms of a document registration agreement between the said lawyers. The Seller 
and Buyer irrevocably instruct the said lawyers to be bound by fho document registration agreement which is recommended from time to time by the 
Law Society of Ontario. Unless otherwise agreed to by the lawyers, such exchange of Requisite Dellvorios shall occur by the delivery of the Requisite 
Deliveries of each party to the office of the lawyer for the other party or such other location agreeable to both lawyers.

12. DOCUMENTS AND DISCHARGE: Buyer shall not call for the production of any title deed, abstract, survey or other evidence of title to lhe property 
except such as are in the possession or control of Seller. If requested by Buyer, Seller will deliver any sketch or survey of the property within Sailor's 
control Io Buyer as soon us possible and prior to the Requisition Date. IF a discharge of any Charge/Mortgage held by a corporation Incorporated 
pursuant to lhe Trust And Loan Companies Act (Canada), Chartered Bank, Trust Company, Credit Union, Caisse Populaire or Insurance Company 
and which is not to be assumed by Buyer on completion, Is not available In registrable form on completion, Buyer agrees Io accept Seller's lawyer's 
personal undertaking to obtain, out of the closing funds, a discharge in registrable form and to register same, or cause same to be registered, on 
title within o reasonable period of time after completion, provided that on or before completion Seller shall provide Io Buyer a mortgage statement 
prepared by lhe mortgagee selling out the balance required Io obtain tire discharge, ond, where a redvimo electronic cleared funds transfer system is 
not being used, a direction executed by Seller directing payment to the mortgagee of the amount required to obtain the discharge oui of the balance 
due on completion

13. INSPECTION; Buyer acknowledges having had the opportunity to inspect the proparly ond understands that upon acceptance of this offer Ihore shall 
bo a binding agreement of purchase and sale between Buyer and Seller.

14. INSURANCE: All buildings on the properly and oil other things being purchased shall be and remain until completion ot lhe risk of Seller. Pending 
completion, Seller shall hold all Insurance policies, If any, and lhe proceeds thereof in trust for the parties as their interests may appear and in the 
event of substantial damage, Buyer may either terminate this Agreement and have all monies paid returned without interest or deduction or else 
take the proceeds of ony insurance and complete lhe purchase. No insurance shall be transferred on completion. If Seller is taking back a Chorge/ 
Mortgage, or Buyer Is assuming a Charge/Mortgage, Buyer shall supply Seller with reasonable evidence of adequate Insurance to prorec: Seller's or 
other mortgagee's interest on completion.

m REA1IOR®. REAITORS®, MLS®, Multiple Urtlirg Smyîcm® and aModaled lego» ore owned or controlled by
I Tht> Canadian Real Erfa»o AuodaHon (CREAI end idonliiy tho real wtate profadonoh who ar* memben or CREA ©nd Iho 

quality of larvlcas thay provide. Vied undar license.
© 2020, Ontario Ruul Estate Auockrtfoo TOREA*). All iluhu rosorved. This *o* dovnlopod by OREA for the dm and reproduction 
by Id numbers and licensee* only. Any otter use or rop.-oduefion Is piohiblfed except with prior written content of OREA Do not ata 
wnen printing or roproaucing the standard pro-sol perron. OREA boon no liobiuty far your use or this fam*.. Form 500 Revised 2020 Page 3 of 8
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15. PLANNING ACT: This Agreement shell be effective Io create on interest In the property only if Seller compiles with the subdivision control provisions 
of the Planning Act by completion and Seller covenants to proceed diligently at his expense Io obtain any necessary consent by completion.

16- DOCUMENT PREPARATION! The Transler/Deed shall, save for the land Transfer Tax Affidavit, be prepared in registrable form at the expense of 
Seller, and any Chorge/Morfgage Io be given back by the Buyer to Seller at lhe exponse of the Buyer. If requested by Buyer, Seller covenanls that the 
Transfer/Deed to be delivered on completion shall contain lhe statements contemplated by Section 50(22) of the Planning Act, R.S.0.1990.

17. RESIDENCY: (a) Subject to (b) below, lhe Seller represents and warrants that lhe Seller is not and on completion will not be a nonresident under the 
non-residency provisions of the Incomo Tax Act which representation and warranty shall survive and not merge upon lhe completion of this transaction 

and the Seller shall deliver to the Buyer a statutory declaration that Seller is not then a nonresident of Canada;
(b) provided that if the Seller Is a nonresident under the nonresidency provisions of the Income Tax Act, the Buyer shall be credited towards the 
Purchoso Price with the amount, if any, necessary for Buyer to pay to the Minister of National Revenue to satisfy Buyer's liability in respect of tax 
payable by Seller under the nonresidency provisions of lhe Income Tax Act by reoson of this sale. Buyer shall not claim such credil if Seiler delivers 
on completion the prescribed certificate.

18. ADJUSTMENTS: Any rents, mortgage interest, realty toutes Including local improvement rotes and unmetered public or private utility charges and 
unmetered cost of fuel, as applicable, shall be apportioned and allowed to lhe day of completion, lhe day of completion Itself to be apportioned to 
Buyer.

19. TIME LIMITS: Time shall in all respects be of the essence hereof provided that the lime for doing or completing of any matter provided for herein may 
be extended or obridged by an agreement in writing signed by Seller and Buyer or by their respective lawyers who may be specifically authorized 
in that regard.

20. PROPERTY ASSESSMENT: The Buyer and Seller hereby acknowledge that the Province of Ontario has implemented current value assessment 
and properties may be reassessed on an annual basis. The Buyer and Seller agree that no claim will be made ogainst lhe Buyer or Seller, or any 
Brokerage, Broker or Salesperson, for any changes in property tax as a result of a reassessment of the property, save and except any property taxes 
that accrued prior to the completion of this tronsadion.

21. TENDER: Any tender of documents or money hereunder moy be made upon Seller or Buyer or their respective lawyers on lhe day set far completion. 
Money shall be tendered with funds drown on a lawyer's trust account in the form of a bank draft, certified cheque or wire transfer using lhe Large 
Value Transfer System.

22. FAMILY LAW ACT1 Seller warrants that spousal consent is not necessary to this transaction under lhe provisions of lhe Family Law Act, R.5.O.1990 
unless the spouse of the Seller has executed the consent hereinafter provided

23. UFF1: Seller represents and warrants to Buyer that during the time Seller has owned lhe property. Seller has not caused any building on lhe property 
to be insulated with insulation containing uraaformaldehyde, and that to the best of Seller's knowledge no building on the properly contains ar has 
ovor contained insulation that contains ureaformaldehyde. This warranty shall survive and not merge on the completion of this transaction, and If the 
building Is port of a multiple unit building, this warranty shall only apply to that par: of the building which Is the sub|ect of this transaction.

24. LEGAL, ACCOUNTING AND ENVIRONMENTAL ADVICE: The parties acknowledge thot any information provided by the brokerage Is not 
legal, tax or environmental advice, and that it has been recommended that the parties obtain independent professional advice prior to signing this 
document.

25. CONSUMER REPORTS: The Buyer is hereby notified that a consumer report containing credit and/or personal information 
may be referred to in connection with this transaction.

26. AGREEMENT IN WRITING: If there is conflict or discrepancy between any provision added to this Agreement (including any Schedule attached 
hereto) and any provision In the standard pre-set portion hereof, the added provision shall supersede the standard preset provision to the extent of 
such conflict or discrepancy. This Agreement including any Schedule attached hereto, shall constitute the entire Agreement between Buyer and Seller. 
There is no representation, warranty, collateral agreement or condition, which affects this Agreement other than as expressed herein For the purposes 
of this Agreement, Seller means vendor and Buyer means purchaser, 7‘hIs Agreement shall be read with all changes at gender or number required by 
the context.

27. TIME AND DATE: Any reference to a time and dote in this Agreement shall mean the time and date where the property is located.

H
lhe tradvAarics REAUOR®. REALTORS®, MuWpfo Utting Sarvictu® and aMoctalfjd logo* era owned er cantralled by 
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28. SUCCESSORS AND ASSIGNS: the hoirs, executors, administrators, successors and assigns of the undersigned aro bound by the terms heroin. 
SIGNED, SEALED AND DELIVERED in the presence of. IN WITNESS whereof I hove hereunto set my hand and seal:

(Witness)

(Witness)

(Seal)

(^ol)

03-03-2020

^03-2020

(Data)

I, tho Undersigned Seller, agree to the above offer. I hereby irrevocably instruct my lawyer to pay directly to the brokenoge(s) with whom I have agreed 
to pay commission, the unpaid balance of the commission together with applicable Harmonized Sales Tax (and any other taxes as may hereafter be 
applicable!, from the proceeds of the sale prior to any payment to the undersigned on completion, as advised by the brokerage(s) to my lowyer. 
SIGNED, SEALED AND DELIVERED in the presence of: IN WITNESS whereof I have hereunto set my bond and seal;

(Dot.) I
(Dale)

SPOUSAL CONSENT: The undersigned spouse of the Seller hereby consents to lhe disposition evidenced herein pursuant to the provisions of lhe Family 
Law Ad, R.S.0.1990, and hereby agrees to execute all necessary or incidental documents to give full force and effect to lhe sale evidenced herein.

2O..?-.P.FEV.

[Slpniituiiffi Safe or Buyüir|

(C0fW-O3-2O2O
 

(Dot.) (Detel

I acknowledge receipt of my signed copy of this accepted Agreement of 
Purchase

I acknowledge receipt of my signed copy of this accepted Agreement of 
the Brokerage to forward a co^y to imy kswyer.

INFORMATION ON BROKERA
ROYAL LEPAGE NORTH HERITAGE REALTY, BROKERAGE (SOUTH END)

 •  

(Witness) (Spouse) (Seal) (Dale)

CONFIRMATION OF ACCEPTANCE: Notwilh standing arching contained herein to the contrary, I confirm this Agreement with all changes both typed 
ond written was finally accepted by all parties at.....?:...................FVA-. this. — .. -s—

efoandlauthorize lhe Brokerage to forward a copy to my I 
   Ehrukw..'-

ir of Record

ACKNOWLEDGEMENT

l) PLUMBING « HEATING INC . (Date)
(Sailor) NAUSSj

if:

Alax Dumas
(Tai.No.)

{Satesperson/Broker/Broker of Record Name}

Co-op/Buyer Brokerage.................................... ..................................................................................................................................

Chris Marquez
(Tal.No.)

(Buyer) al

...................................................................... (iëLNa)......

Seller’s Lawyer  

Address 

Email ,

...................................................................... (fallNo.)........ 

Buyer's Lawyer  

Address

Email 

.... (tak Kfoy fi^No)....... (f« no.T................
COMMISSION TRUST AGREEMENT

Form 500 Revised 2020 Page 5 of 8

 
fol No.)........................

I FOR OFFICE USE ONLY

To: Co-op^yallng Brokerage shown on lhe foregoing Agrewnanl of Purchase and Sot»: 
In considorahon For lhe CooporoHng Brokerage procuring the foregoing Agreement of Purchase and Sole, 1 hereby declare ihol nil moneys received or receivable by me in 
connection with lhe Transodlon as ContamokUeC In lhe MLS® Rules and Regulation» of my Real Estate Board «hall be receivable and bold In trust. Thia agrooment shall constitute 
a Commission Trust Agreement 05 end shall be subject to and governed by the MLS* Rule» pertaining to Commission Trust

DATED as of th© date and fl and Sale. Acknowl Kined by;

(Authorized

"T^ The Vodamarks ftEAirOR& REAirOR.SdD, MLS®, Muhiplo listing $*rvkas® and arsociafsd logos are owned or controlled by 
M Fhe Canadian Real Estate Association (CREAI and identify the real estate protaidonola who are member» of CREA and the 

ISoH> qualify of servie»* they provide. Used undet license. 
© 2020, Ontario Red fcstate Association FOREA*) All right* ta served. {his farm was developed by CREA for the use and reproduction 
by lb mamber* nod llceiuoes only. Any rnher use or repra3scHor» I» prohibited excepl with prior written content of OREA. Do not aller 
whin printing or reproducing lhe standard proeet portion OREA bean no liability far your use of this form.

(Âulhorizêd lo bind
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4P)D|a JL Ontario Real Estate Schedule A
Z/lwm Aaaociation

Agreement of Purchase and Sale - Commercial
Form 500
for uio In iho Province of Onlntio

This Schedule It attached to and forms part of the Agraement of Purchase and Sale between:

BUYER: Edgar Marquez Lea-Ann Marquez and

SELLER: NAUSS PLUMBING & SEATING INC.

for the purchase and sale of 7 St,..Markstay .............................................................................................

 dated the .?.............day of...................................... ....................................................  20.2.?.

Buyer agrees to pay lhe balance as follows:
Buyer agrees to pay the balance o£ the purchase price by certified cheque or wire, subject to any 
applicable adjustments to the Seller, or its solicitors in trust on the closing date.

At any time prior to ths closing of the transaction contemplated by this Agreement, Buyer shall have the 
right by instrument in writing to assign all of its right, title and interest in and to this Agreement 
and all of the benefits contained herein to any person, corporation or other entity, whether presently in 
existence or to be formed, provided that no such assignment shall relieve the Buyer of its liability and 
obligations pursuant to this Agreement, Any such assignment shall become affective, and shall, become 
legally binding upon the Seller, upon the Buyer delivering written notice of such assignment to the 
Seller together with a true and complota copy of the instrument of assignment.

The Seller shall provide to the Buyox all documents related to the property in its possession including 
but not limited to: surveys; current final realty tax bills; utility bills for one year; any leases or 
third party contracts; offers to lease; property rent roll; drawings; engineering or environmental 
reports; structural reports no later than five (5) business days fallowing acceptance of this agreement.

The Baller hereby authorizes and agrees to provide promptly on request by Buyer such written 
authorizations as may be necessary to enable. all relevant government bodies, departments or agencies to 
release to the Buyer all information pertaining to the Property and currently on file with such bodies, 
departments or agencies but such authorizations shall specifically prohibit any inspections of the 
property.

The Sailor hereby represents and warrants to the Buyer as follows, which warranties shall survive Closing 
for a period of one (If year:

a) The Sellar is now and will on closing ba the registered and beneficial owner of the Property in fee 
simple with a good and marketable title thereto free and clear of any liens, chargea, claims, 
encumbrances, agreements, restriationB, rights of way and easement» whatsoever, except the Lease ;
b) There is no litigation or claim known to the Seller which could result in any litigation pending or 
threatened which could in any manner affect the Property end there are no parties that could make a 
construction lien claim;
c) The Seller is not a non-resident of Canada within the meaning of the Income Tax Act (Canada) ;
d) The Seller is now and will continue to be up to and including the closing, a "registrant" for purposes 
of the Harmonized Sales Tax;
e) To the best of the Seller's knowledge, the Property has never bean used as a waste disposal or storage 
site within the meaning of the Environmental Protection Act of Ontario, as amended to the date hereof;
f) No order or dlieclivu liau «vei fetreui tgcolveU by tho Buller from th«* Mlnlotry o£ Knvironmont with 
respect to the Property;
g) The Seller hae no knowledge o£ any Contaminante or Pollutants other than as diaalosed to the Buyer, as 
defined in the Environmental Protection Aot of Ontario, as amended, that have been stored or opilled on 
thû Property or adjoining lands;
h) The Beller has no knowledge of existing ox threatened environmental litigation, provincial

This form must be initialed by all parties to the Agreement of Purchase and Salo.

INITIALS OF BUYER(S):

m Tho trademark* REAUOR®, REALTORS®, MLS®, Mdhpto Listing Servie»*® and auociatad foga* are owned or controOad by 
lhe Canaalan Reel E»toto Awoclation (CREA) «nd idonllfy the real citato pnahmlonab who ore member* or CREA end the 

bfsS- quality of serviwm they provide. Utod under RcenM. 
© 2020, Ontario Real Estate Auocfollon f OREA") All rlahls reserved. Thli form wcu developed by ORE A lor the uio and reprodudfon 
by It* members ana llcweens ooty. Any olnar u»o or reproduction I» prohibited except with prior written eoruent of OREA. Do not oker 
when printing or repmdudng the rianaord pre-set porHoa OREA bear* no llabluty for your use of ml* rarni.
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®n,ar‘° H**8' Fslata Schedule A
Association

Agreement of Purchase and Sale - Commercial
Form 500
for use In Iho Province of Ontario

This Schedule Is attached Io and forms part of the Agreement of Purchase and Sale belween:

BUYER: Edgar Marquez IiM-Ann Marquez and

SELLER: NAUSS PLUMBING & HEATING ZNC.

for the purchase and sale of 7 St, Markstay POM 2G0

 doled flw ?.............day of .........................................20.?.?.

Buyer agrees to pay the balonce as follows.
offences or other governmental action and has no reason to believe that any cause of action for such 
exists with roopoct to the Property; and
i) The Seller warranta that there are currently no work orders presently against the Property, and if any 
work orders should arise prior to Closing, it shall be the Seller's responsibility to rectify, provided 
that such work orders do not exceed a repair cost of $50,000.00. In the event that such work orders 
exceed a repair cost in excess of $50,000.00, the Buyer shall have the option to either assume the work 
orders, provided that the Buyer is given a $50,000.00 credit on the statement of adjustments, or to 
alternatively terminate the herein Agreement of Purchase and Bale.

The Seller covenants and agrees to be solely responsible for payment of any real estate connaissions due 
end owing to any real estate agent.

The Beller covenants to disoharge all enourabranees from title and to provide the Buyer free and clear 
title to the Property.

and notice to tenant;

Canada for the purposes of Section 116 (i) of thoof

by the Buyer.

fixtures as included in this Agreement

Executed Transfer;
Assignslant at any month to month leases
Statement of Adjustments ;
Resolution authorizing the sale; 
Affidavlt conilrmlng that the Sailer is

The Seller agrees to provide on Closing:
a)
b)
c>
d)

a)
Income Tax Act (Canada);
f) Such other documents as may be reasonably rfe

The Seller represents and warrants at the oasF
Purchase and Sale will be in condition and free from all lions and cncumberances upon
completion. The Parties agree that thia representation and warranty shall survive and not morge on 
completion of this transaction, but apply only to ths state of the property at completion of this 
transaction.

of

The Buyer shall have the right to visit the property four (4) further times prior to completion, at a 
mutually agreed upon time, provided that written notice is given to the seller. The Seller agrees to 
provide access to the property for the purpose of thia visit. In addition to any other proviaion contained 
io this agreement, the Seller agrees to provide access to the property to the Buyer or anyone designated 
by the Buyer for the purpose of inspection, appraisal, insurance inspection upon « minimum of twenty-four 
(24) hours written notice and this does not count towards the property visits.

me Buyer hereby authorises ana directs tho Seller, ana Ute Seller agrees, when Uhls agreement hucoreus 
unconditional, to give the tenant(s) the requisite notices requiring vacant possession of the property for 
use by the Buyar, and the Seller agrees to deliver copies of the requisite notices to the Buyer 
immediately after service of the noticss upon the tenant.

The seller agrees to fix the brown notai sheeting at the rear of the property that has fallen off before 
closing this transaction

Th Is form mu»t be initialed by oil partial lo the Agreement ol Purchase and Sale.

INITIAIS OF BUYER(S)>

m Ih« hodwtiarb REAITOR*. REAUORS®. MIS*. Mullipt» Uiting SwMnu* cuid auoc lolad logo» ero owned or conhollad by
j H 7ho Canadian Roal Ettuio Atiockrtkx» {CREAI and Identify the teal «tfote profeMÏanals who on» member» of CREA and me 
SSW- quality of services they provide. Used under Itcemo,
a 2020, Orlailo Root EMol» Aipxlaltan I'ORtA j. All rtahu rowiwsd .fli't fom wiu dawloped by OREA far Rio w» and roprodudion
by Ils members and lloruees aofy. Any other use or rapfoducHan u prohibited except with prior wiflon consent or OREA. Do not alter 
whan printing or reproducing Iho standard pro-set portion. OREA bears no llaofllty for your uie of this farm.

  

INITIALS OF 5ELUR5(S):

Form SOO Roviwd 2020 Pago 7 of 8
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^DCA Ontario Real Estate Schedule A^ZaVBaTTL. Assocmtion
Agreement of Purchase and Sale - Commercial

Form 500
for ino In iho Provincn of Ontario

This Schedule is attached to and forms part of Iho Agreement of Purchase and Sole between:

BUYER! Edgar Marqua» Las-Ann Marquez and

NADSS PLUMBING £ HEATING INC.

for the purchase and sole of ?.. St, Markatax ?.?“ 2G0...............................................................................................

dated the ?............. day of .*!*“*......................................., 20?.“

Buyer agrees to pay the balance as follows*
This Offer is conditional for thirty (30) business days after acceptance of thia Agreement of 
Purchase and Sale and tha
delivery of the due diligence materials (the Conditional Date) upon the inspection of the subject 
property by a qualified
inspector at the Buyer's own expense, and the obtaining of a report satisfactory to the Buyer in 
the Buyer's sole and
absolute discretion. The above conditions are for the exclusive benefit of the Buyer and may be 
waived by the Buyer at any
time prior to the expiry of the Conditional Period. In the event that the Buyer fails to issue and 
deliver written notice
of its waiver of these conditions, the Buyer shall be deemed not to have waived the Buyer'e 
Conditions and this Agreement
shall be null and void and the Deposit shall be returned to the Buyer in full without deductions.

This Offer is conditional for thirty (30) business days after acceptance of this Agreement of 
Purahaae and Sale and the
delivery of the due diligence materials (the Conditional Date) upon the seller obtaining at their 
own cost and delivering to the buyer
a phase 1 environmental report completed by an agreed upon environmental company satisfactory to 
the Buyer in the Buyer's sole and
absolute discretion. The above conditions are for the exclusive benefit of the Buyer and may be 
waived by the Buyer at any
time prior to the expiry of the Conditional Period. In the event that the Buyer fails to issue and 
deliver written notice
of its waiver of these conditions, the Buyer shall be deemed not to have waived the Buyer's 
Conditions and this Agreement
shall be null and void and the Deposit shall be returned to the Buyer in full without deductions.

This form must be initialed by all parties to the Agreement of Purchase and Sale.

INITIALS OF BUYER(S)i

HI The fTodemarfa REALTOR®. REACTORS®. MLS®, Mublpk Listing 5civic®s® and associated Togo» are owned or «xiirollad by 
I Pl The Canadlo/i Reni Eslute Àwœlaflon (CREA) and identify th# real e)W# profosslooal» who am member» of CREA and th* 
SSmS quality ct servIcM H><ty proviso. Used under Ikenie. 
® 2020, Ontario Real Fiiaia Association I'OREA"]. Ail riflhti raserved. This form was doyaioped by OftEA for thn use and mprodudlon 
bv il» members ona Ifcensea» only. Any orner use oi reproaucllon is prohibited with poor wntlon consent or OREA Do not dt»r 
when printing or reproducing Ihotlanaord promt portion. OREA buors no liability for your use or this form

INITIALS OF SEUERS(S):

Farm 500 Revised 2020 Pogo 8 of 8
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Ontario Roal Estate Confirmation of Co-operation
Association . , •

„ and Representation
Form 320
for vso In iho Province ol Ontario

BUYER: EdgarMarquez Lae-Ann Merguez

COU BP. NAUSS PLUMBING & HEATING .INC..

For the Ironsoclion on the properly known os: .! Str.,,M»£kBta)f POM 2G0.........................................................................................

DEFINITIONS AND INTERPRETATIONS: For the purposes of this Confirmation of Co-operation and Representation:
'Seller' includes a vendor, a landlord, lessor, or a prospective, seller, vendor, landlord or lessor and "Buyer" includes a purchaser, a tenant, lessee or 
a prospective, buyer, purchaser, tenant or lessee and “sole" includes a tease, and "Agreement of Purchase and Sole" includes on Agreement to Lease. 
Commission shall be deomod to include other remuneration.

The following information is confirmed by Iho undersignid solosperson/broker representatives of the Brokerage!»). If a Cooperating Brokerage Is Involved 
In the transaction, the brokerages agree to co-operate, in consideration of, and on the fem» and conditions as set out below.

DECLARATION OF INSURANCE: The undersigned lalesperson/broker ropresentatrve(s) of the Brakerago(s) hereby declare that be/she is Insured as 
required by the Roal Estate and Business Brokers Act, 3002, (REBBA),

1. LISTING BROKERAGE
a) ® The Listing Brokerage represents Iho interests of the Seller in this transaction. Il is further understood and agreed that:

I ) ® The listing Brokerage is not representing or providing Customer Service Io the Buyer. 

(If the Buyer is working with o Co-operafing Brokerage, Section 3 is Io Iso completed by Co-operaling Brokerage)
2)  The Listing Brokerage is providing Customer Service Io the Buyer.

b)  MULTIPLE REPRESENTATION: The Listing Brokerage has entered inlo a Buyer Representation Agreement with the Buyer and

represents fha interests of lhe Seller and the Buyer, with their consent, for this transaction. The Listing Brokerage must be impartial and 
equally protect the interests of the Seller and the Buyer in this transaction. The Listing Brokerage has a duty of full disclosure to both 
iho Seller and the Buyer, including a requirement to disclose oil factual information about lhe property known to the Listing Brokerage 
However, the Listing Brokerage shall not disclose:

• That the Sellar may or will accept loss than the listed price, unless otherwise Instructed in writing by lhe Seller;
• That lire Buyer may or will pey more than the offered price, unless otherwise instructed in writing by the Buyer,
• The motivation of or personal information about lhe Seller or Buyer, unless otherwise instructed in writing by the party to which the 

information applies, or unless failure to disclose would constitute fraudulent, unlawful or unethical practice;
• The price lhe Buyer should offer or the price lhe Seller should accept;
• And; lhe Listing Brokerage shall not disclose to tho Buyer lhe terms of any other offer.

However, it is understood that factual market information about comparable properties and information known to lhe Listing Brokerage 
concerning potential uses for the property will be disclosed to both Seller and Buyer to assist them to come to their own conclusions.

Additional comments and/or disclosures by Listing Brokerage: |e.g. The Listing Brokerage represents more than one Buyer offering on this property.)

2. PROPERTY SOLD AY BUYER BROKERAGE - PROPERTY NOT LISTED

The Brokerage.................................
(doos/doos not)

□'

or: 

represent the Buyer and the property Is not listed with any real estate brokerage. The Brokerage will be paid 

by Hie Salter in accordance with a Seller Customer Service Agreement

by the Buyer directly

Additional commente and/or disclosures by Buyer Brokerage: {e.g. The Buyer Brokerage represents more than one Buyer offering on this property.)

D3

raprodudion

Form 320 Revised 20)9 Page 1 of 2

INITIALS OF BUYER(S)/SEUdER(S)/BROKERAGE REPRESENTATIVES) (Where applicable) 
■09

I I

k------- Buyer co-operatiNg/suver brokerage

H
TtiB trod«marl* REALTOR®. RMllORS®, MLS®, Mulllph Llittag S^rvicw® and asaaclatad inflru ora owned or confroBW by 
Tb« Canadian Roal Etla*» AswdaHon (CREAI and «dertlfy ths tael tiW» prafudonaU wha ara mwT)b*r» of CREA and lira 
• quality or jerviœi ihoy provide. U*od undor licontB.

© 2020, Ontario Real Eilat» Auoclatton j'OREA"). AH right» rvtd. This form was daydorrad by O«EA for fh* weand icprodiMfc 
by it» moffibflrt and llcwueoi only. Any orner wo or roproauetion I» prohlMod oxcont with prior written coru*nt ol ORcA. Do nor abcr 
wnon printing or reproducing the Janaard prc«ot portion. OREA naon r.o liability for your um ©I ml* form.
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3. Co-operoting Brokerage complete» Section 3 and Listing Brokerage completes Section 1.

CO-OPERATING BROKERAGE- REPRESENTATION:
a) ® The Co-operating Brokerage represents the interests of the Buyer in this transaction.

b) D The Cooperating Brokerage is providing Customer Service to the Buyer in this transaction.

c) D TheCo-oporating Brokerage is not representing the Buyer and hasnotenterod intoan agreementtoprovidecustomerservice(s)tolhoBuyer.

CO-OPERATING BROKERAGE- COMMISSION:
a) ® The Listing Brokerage will pay the Co-operating Brokerage the commission as indicated In the MLS® information for the property

 .......................................to be paid from the amount paid by the Seller to the Listing Brokerage.
(Commission As Indicated In MIS* Information)

b) O The Cooperating Brokerage will be paid as follows:

Additional comments and/or disclosures by Cooperating Brokerage: (o.g., The Cooperating Brokerage represents more than one Buyer offering on this 
property.)

Commission will bo payable os described above, plus applicable taxes.

COMMISSION TRUST AGREEMENT: If the above Cooperating Brokerage Is receiving payment of commission from the listing Brokerage, then the 
agroBrnent between Listing Brokerage and Cooperating Brokerage further includes a Commission Trust Agreement, the consideration for which Is the 
Co-operating Brokerage procuring an offer for a trade of the property, acceptable to the Seller. This Commission Trust Agreement shall be subject to and 
governed by the MLS* rules and regulations pertaining Io commission trusts of the Listing Brokerage's local real estate board, if the local board's MLS® 
rules and regulations so provide. Otherwise, the provisions of the OREA recommended MLS® rules and regulations shall apply to this Commission Trust 
Agreement. For the purpose of this Commission Trust Agreement, the Commission Trust Amount shall bo the amount noted in Section 3 above. The Listing 

^Brokerage hereby declares that all monies received in connection with the trade shall constitute a Commission Trust and shall be held, in trust, for the 
Cooperating Brokerage under the terms of the applicable MLS* rules ond regulations.

SIGNED BY THE BROKER/SALESPERSON REPRESENTATIVE(S) OF THE BROKERAGE(S) (Where applicable)

..................... Core .A* set* . R»«1 Bote ta Ina _.
(Nome of Coaperoliiig/Buyer Brokerage]

ROVM. UBPAGB NORTH HKHITASB BBSLTI, BROKCKWM (SOTTH KHD) , 
(Ncitiu of Listing Brokerage)

(Print Nam* of Sofeaperson/Broker/Brokw of Record)

Tel:................... . _ .. .. F™ 416-628-8145-^«suw-Fox...........03-03-2020................

(Âu!tïorlzûd to bl|j<
,0oW1

Chris Marquer Alex, Duma »
(Ptîrti Nome of SaUsperion/Rmker/BreLer <>f Rateord)

CONSENT FOR MULTIPLE REPRESENTATION (To be completed only if the Brokerage represents mare than one dient for the transaction)

The BuyBr/Seller consent with their initials Io their Brokerage 
representing more than one client for this transaction.

BUYER'S INITIALS SEILER'S INITIALS

ACKNOWLEDGEMENT

I have received, rood, a1

OJ-03-2020

(Signature of Buyei)

id the above information. 
03-03-2020

(Signature of Buyer)
........

{DcrtoJ r

(Dote)

H
Tho trademarks REAUOR®. REACTORS®, MLS®, Multiple Uitfng 5orvkes® and a»odolotl logo* are owned or conlroflod by 
Th» Canadian Root Estai» Assoclailon (GREW and Identify the real «late prafeulcnab who azo membeo af CREA and ifw 
. quality of «ervica» ttay provide. Vtod unaor Keens*. 
® 2020, Ontario Raal Estate AssoclaKoo J'OREA*) Afl rights reserved. Thl» farm woj developed by OREA for the in» and reproduction 

by IH members and licensee only. Any other use or rpproducHott 1* prohibited exc oct with prior wntt»n consent of OREA Do not alter 
wnon prtnllngor repiodudnB 'ta donaara ptirwtf portion, OREAbccrc no lability tor your vie crlhis iottb. Form 320 Raviiad 2019 Page 2 of 2
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Ontario Rost Estate 
Association

Registrant's Disclosure of Interest
Form 160
for use in the Province of Onior o

Acquisition of Property

This statement is made in accordance with the requirements of the Real Estate and Business Brokers Act and Cade of Ethics 
Regulations of the Province of Ontario.

I Chris Marquee...............
(Noma of Registrant)

.declare that I am a registered

Real Estate .............................representing
(Salarpenon/Broker/Broker of Rocord) (Name of Brokerage)

tn connection with o proposed Offer to Purchase/lease/Exchange/Optlon of the Property known as 7.......

POM 2G0.....................................................................................................................................................................................................................

Please be advised that, If the proposed Offer is accepted, I will bo either directly or indirectly acquiring an interest in your Property.

NOTE: If the Registrant's Interest is indirect, explain the nature of the interest in accordance with the definition of a 
"Related Person", as defined in the Code of Ethics Regulations of the Real Estate and Business Brokers Act.

EXPLANATION:
I art related to the buyer but have no inherent in the property

I hereby declare that the following is a full disclosure of all facts within my knowledge that affect or will effect the value of your Property:

(Attach Appendix *A“ if necessary)

AND

( hereby doclare that the following Is a full disclosure of the particulars of any agreement by, or on behalf of myself for the sole, exchange, option or other 
disposition of any interest in your Properly to any olher parson:

(Attach Appendix "B" if necessary)

willI.

(Signal,no of Registrant who is making the Declaration) (Dote)

........r-.p—...................... be receiving a portion of any commission payable in connection with this transaction,
(will/witl not)

For the purposes of this Registrant’s Statement as Buyer, “Buyer" includes purch^g^lgr^quind lessee, and 'Seller" includes vendor, londlord and lessor.
f Ckviô-

(Signature of Declaring Registrant's Broker of Record/Manager of Brokerage) (Dot.)

(Dote)

ACKNOWLEDGEMENT
d, as Soiler(s) tn this transaction have read end cl.arty understand this statement end acknowledge this date having received a copy 

ENTECt WITH AN OFFER TO PURCHASE, LEASE/^CHANGE, OR OPTION.

(Setter) NAUS3
......... klAUU
INC. IDa»-}

(S.M

H
lhe trademarks REALTOR®. REACTORS®, MIS®, Multiple listing Seed cai® and aisodated logo* ora owned or conlTaJIed by 
Ths Canadian Rad Eitate ÀikocJatkui (CREAI and Identify the mal «Uahe profairionoii who ora mtrnber» of CREA aid lhe 
quality of services they provide. Used under Ucmiso. 
© 2020, Ontario Real Eclate Association I'OREA*). All rights reserved. IN* form woi developed by OREA for the u*e and reproduction 

by in members and llcemem only. Any mher uso or reproduction Is prohibited except with prior yriten cwuenl of OREA. Do no» alter 
vmen printing or reproducing the standard proeet portion. OREA bears no liability for your use « Inis form. Form 160 Revised 2019 Page 1 of 1
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CANADIAN IMPERIAL BANK OF COMMERCE
Applicant

Court File No. CV-19-00008866-0000
- and - NAUSS PLUMBING & HEATING INC.

Respondent

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT 
SUDBURY

SECOND SUPPLEMENTARY AFFIDAVIT OF 
HEATHER FISHER 

(SWORN MARCH 5, 2020)

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors
1 First Canadian Place
100 King Street West, Suite 1600 
Toronto ON M5X1G5

Haddon Murray (LSO# 61640P)
Tel: (416) 862-3604
Fax: (416) 862-7661
Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant,
Canadian Imperial Bank of Commerce

TOR_LAW\ 10236540M
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This is Exhibit L referred to in the

Affidavit of Heather Fisher 

sworn before me this

30th day of October, 2020

A Commissioner for Taking Affidavits (or as may be)
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This is Exhibit M referred to in the

Affidavit of Heather Fisher

sworn before me this

30th day of October, 2020

w
A Commissioner for Taking Affidavits (or as may be)
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-----Original Message----- 
From: J. Robert Leblanc <leblanc@dkLawyers.ca>  
Sent: April 24, 2020 3:07 PM 
To: Dunford, Robert <Robert.Dunford@gowlingwlg.com>; Murray, Haddon 
<Haddon.Murray@gowlingwlg.com> 
Subject: CIBC/Nauss 
 
This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG. 
 
Gentlemen--here is an  accepted offer negotiated and agreed to by my client. It represents the FMV of the 
property. 
I propose that this sale be completed by this firm .This will require a partial discharge of the CIBC mortgage. 
The net proceeds will be paid to your client.  I would send you the statement of adjustments, the trust 
statement etc. This would be completed on a without prejudice basis to both of our positions in the litigation. 
There is no downside to you client. 
I look forward to hearing from you.  
Thanks 
 
-----Original Message----- 
From: ricoh@nbs.ca <ricoh@nbs.ca>  
Sent: April 24, 2020 2:52 PM 
To: J. Robert Leblanc <leblanc@dkLawyers.ca> 
Subject: Message from "RNP002673ABDDBB" 
 
This E-mail was sent from "RNP002673ABDDBB" (Aficio MP 6002). 
 
Scan Date: 04.24.2020 14:52:13 (-0400) 
Queries to: ricoh@nbs.ca 
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This is Exhibit N referred to in the

Affidavit of Heather Fisher 

sworn before me this

30th day of October, 2020

A Commissioner for Taking Affidavits (or as may be)
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This is Exhibit O referred to in the

Affidavit of Heather Fisher

sworn before me this

30th day of October, 2020

_____________________________________________

A Commissioner for Taking Affidavits (or as may be)
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Fisher, Heather

From: Murray, Haddon
Sent: April-27-20 10:51 AM
To: 'J. Robert Leblanc'; Dunford, Robert
Subject: RE: Nauss - Sale of property

Off the top of my head, there could be a number of issues:

1) Given you client's long history of being unable to complete a sale of this property - despite repeatedly claiming 
to both the Bank and the court that there was a buyer - the Bank is not simply prepared to accept the premise 
that you are working from that the sale closes;

2) Advancing all of the proceeds to my client and ignoring CRA is an issue unless Nauss is bankrupt, which I gather 
you are not contemplating. It appears that your client not aware of how much Nauss owes CRA at this time; and

3) My client may not agree that the sale price represents the best possible price. Of course, if your client has 
organized a package of sales or sales and refinancings, that go together and pay the Bank and CRA out in full, 
then that does not matter as much, but it appears that your client would like discharges that are piecemeal 
while it partially satisfies its debt obligations. This could leave my client with a shortfall on the last property.

To be clear, the above is not intended as an exhaustive list - but they are obvious concerns.

In addition, I am currently concerned that your client may be trying to sell the water business without speaking to the 
Bank. Your client should understand that, just like with the various pieces of real property, Nauss cannot sell those 
assets (even though they are personal property) outside of the ordinary course of business without my client's consent.

Can you please confirm that
1) You have spoken to your client and the information you are providing is not just what you happen to know, but 

comes from him;
2) You advised him of the Bank's concerns set out above;
3) The only sales in progress that your client is currently progressing with are for 7 Millichamp and the Jennica 

Springs properties - please also specify whether any sales of personal property are contemplated or just real 
property;

4) There is no signed APA for the Jennica Springs property.

Finally, if you could please provide the status of the Jennica Springs sale (is your client negotiating terms? Finalizing an 
APA? Has Nauss received a deposit? etc) and any sale or refinancing attempts in relation to the other properties held by 
Nauss.

Regards,

Haddon

Haddon Murray
Partner
T+1 416 862 3604
haddon.murray@gowlingwlg.com

(C/| GOWLING WLG

1
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From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: April 27, 2020 9:20 AM
To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>; Dunford, Robert <Robert.Dunford@gowlingwlg.com> 
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG.

I did not see your email until this morning. I know he is trying to firm up the Jennica Springs sale but nothing has been 
finalized.
You have that offer.
What exactly are you asking ?
You have not answered my question—what is wrong if sales are completed and CIBC receives the full net proceeds ?

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: April 24, 2020 3:49 PM
To: J. Robert Leblanc <leblanc@dkLawyers.ca>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

That somewhat misses the point. I am asking if, instead of just telling me what you know, you could ask your client what 
he knows, and then tell me that. If you could confirm that you'll look into it and get back to me, we can both go enjoy 
our weekends.

Haddon Murray
Partner
T+1 416 862 3604
haddon.murray@qowlinqwlq.com

From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: April 24, 2020 3:45 PM
To: Murray, Haddon <Haddon.Murrav@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG.

Murray I repeat—as of now you know what I know.

From: Murray, Haddon <Haddon. Murray@gowlingwlg.com> 
Sent: April 24, 2020 3:42 PM
To: J. Robert Leblanc <leblanc@dkLawyers.ca>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

2
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Well your client apparently wrote to MNP and told them that he had sold his water business and arena. Looking at 7 
Millichamp on Google Maps, it does not appear to be an Arena, but perhaps I am mistaken. So maybe you can confirm 
that there is nothing else.

Haddon Murray
Partner
T +1 416 862 3604
haddon.murrav@qowlinqwlq.com

From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: April 24, 2020 3:30 PM
To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG.

If there is any other FIRM purchase that can be closed then you both will be the first to know

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: April 24, 2020 3:26 PM
To: J. Robert Leblanc <leblanc@dkLawyers.ca>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

I do not know my client's position on the proposed sale that you sent over. I had understood that your client was 
pursuing sales on multiple properties, so my question is whether there is any news with respect to any other sales.

Perhaps you could speak to him and get back to me.

Haddon Murray
Partner
T+1 416 862 3604
haddon.murray@qowlinqwlq.com

From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: April 24, 2020 3:22 PM
To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: Re: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG.
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No - my client is trying to sell assets at fair market value. This will result in the highest possible sale price with 
far less expenses
Your client gets to approve the sales, provide a partial discharge of security and receive the maximum net 
proceeds possible all on a without prejudice basis. Is there something wrong with this?

Sent from Outlook Mobile

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com> 
Sent: Friday, April 24, 2020 3:12:55 PM
To: J. Robert Leblanc <leblanc@dkLawyers.ca>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

Is this the only sale that your client has pursued?

Haddon Murray
Partner
T+1 416 862 3604
haddon.murray@qowlinqwlq.com

From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: April 24, 2020 2:54 PM
To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ge message provient de l’extérieur de Gowling WLG.

Good afternoon Gentlemen. When last spoke with Robert he thought that he was now the lawyer I should deal with. Is it 
him , you or both. ?
There is no sale closed and I do not know how that could happen without a partial discharge of the CIBC mortgage . 
Thanks

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: April 24, 2020 2:12 PM
To: J. Robert Leblanc <leblanc@dkLawyers.ca>
Cc: Fisher, Heather <Heather.Fisher@gowlingwlg.com>
Subject: Nauss - Sale of property

Hi Robert, I hope you are keeping well.

We received some information that Mr. Groves has sold some of the Nauss property, however, Mr. Groves has not 
contacted my client about its security over the property. We wanted to get some information about the status of any 
sales or refinancing that Mr. Groves is pursuing (or has completed) including:

1) Whether any sale(s) has closed;
2) If not, the status of the sale;

4
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3) Which property was sold;
4) The name of the purchaser(s); and
5) The purchase price(s) for any sale(s).

Similarly, we would appreciate any analogous information with respect to any refinancing.

Regards,

Haddon

Haddon Murray
Partner
T+1 416 862 3604
haddon.murray@qowlinqwlq.com

Gowling WLG (Canada) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
Toronto ON M5X1G5
Canada

gowlingwlg.com

Gowling WLG | 1,400+ legal professionals | 18 offices worldwide

The information in this email is intended only for the named recipient and may be privileged or confidential. If you are 
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If 
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration. 
Gowling WLG shall not be liable for the message if altered, changed or falsified.

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and 
autonomous entities providing services around the world. Our structure is explained in more detail at 
http://www.gowlingwlg.com/legal.

References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their 
affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto, 
Hamilton, Waterloo Region, Calgary and Vancouver.

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com> 
Sent: Friday, April 24, 2020 3:12:55 PM
To: J. Robert Leblanc <leblanc@dkLawyers.ca>
Cc: Dunford, Robert <Robert. Dunford @gowlingwlg.com> 
Subject: RE: Nauss - Sale of property

Is this the only sale that your client has pursued?
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Haddon Murray
Partner
T+1 416 862 3604
haddon.murray@qowlinqwlq.com

From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: April 24, 2020 2:54 PM
To: Murray, Haddon <Haddon. Murray@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de l’extérieur de Gowling WLG.

Good afternoon Gentlemen. When last spoke with Robert he thought that he was now the lawyer I should deal with. Is it 
him , you or both. ?
There is no sale closed and I do not know how that could happen without a partial discharge of the ClBC mortgage . 
Thanks

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: April 24, 2020 2:12 PM
To: J. Robert Leblanc <leblanc@dkLawyers.ca>
Cc: Fisher, Heather <Heather.Fisher@gowlingwlg.com>
Subject: Nauss - Sale of property

Hi Robert, I hope you are keeping well.

We received some information that Mr. Groves has sold some of the Nauss property, however, Mr. Groves has not 
contacted my client about its security over the property. We wanted to get some information about the status of any 
sales or refinancing that Mr. Groves is pursuing (or has completed) including:

1) Whether any sale(s) has closed;
2) If not, the status of the sale;
3) Which property was sold;
4) The name of the purchaser(s); and
5) The purchase price(s) for any sale(s).

Similarly, we would appreciate any analogous information with respect to any refinancing.

Regards,

Haddon

Haddon Murray
Partner
T+1 416 862 3604
haddon.murray@qowlinqwlq.com
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Cowling WLG (Canada) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
Toronto ON M5X1G5
Canada

□□□□□

gowlingwlg.com

Gowling WLG 11,400+ legal professionals 118 offices worldwide

The information in this email is intended only for the named recipient and may be privileged or confidential. If you are 
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If 
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration. 
Gowling WLG shall not be liable for the message if altered, changed or falsified.

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and 
autonomous entities providing services around the world. Our structure is explained in more detail at 
http://www.gowlingwlg.com/legal.

References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their 
affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto, 
Hamilton, Waterloo Region, Calgary and Vancouver.
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This is Exhibit P referred to in the

Affidavit of Heather Fisher

sworn before me this

30th day of October, 2020

VMj7
A Commissioner for Taking Affidavits (or as may be)
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Morning Heather. Here are numbers as at Oct. 27/2020: 
 
Term Loan LAS# 3892/2548054 
Principal $833,111.13 + Accrued Interest $65,063.14 = Subtotal $898,174.27 
(Accr’d Int calc’n: $17,393.22 o/s @ June 25/2019 date of classification as NPNA + $47,669.92 to 
Oct 27/2020 = $65,063.14…per diem @ 3.45% @ $78.75) 
 
Term Loan LAS# 3892/5645050 
Principal $51,885.19 + Accrued Interest $2,968.81 = $54,854.00 
(Accr’d Int calc’n: from June 25/2019 date of classification as NPNA to Oct 27/2020 … per diem @ 
3.45% @ $4.90) 
+ Legal fees/accounting fees paid to Oct 27/2020 = $117,044.97 
Subtotal $171,898.97 
 
TOTAL $1,070,073.20  
 
Should you require further clarification etc., please advise. 
 
Sieg Flatt, Senior Manager 
CIBC Special Loans Dept. 
Credit Risk Management 
Email: sieg.flatt@cibc.ca 
 
This message, including any attachments, is intended only for the use of the individual(s) to whom it is addressed and 
may contain information that is privileged/confidential. Any other distribution, copying or disclosure is strictly prohibited. If 
you are not the intended recipient or have received this message in error, please notify us immediately by reply e-mail 
and permanently delete this message including any attachments, without reading it or making a copy. Thank you. 
 
From: Fisher, Heather <Heather.Fisher@gowlingwlg.com>  
Sent: Tuesday, October 27, 2020 2:30 PM 
To: Flatt, Sieg <Sieg.Flatt@CIBC.ca> 
Cc: Murray, Haddon <Haddon.Murray@gowlingwlg.com>; Channing, Sherry 
<Sherry.Channing@gowlingwlg.com>; Fisher, Heather <Heather.Fisher@gowlingwlg.com> 
Subject: Nauss Plumbing & Heating - Request for updated payout statement 
 
[EXTERNAL]  

 
Good afternoon Sieg,  
 
We would like to provide an updated total of Nauss’ indebtedness to CIBC at the upcoming motion. Can you 
please provide us with an updated payout statement?  
 
Thanks,  
Heather Fisher  
Associate  
T +1 416 369 7202 
M +1 416 931 0549 
heather.fisher@gowlingwlg.com 

 

Gowling WLG (Canada) LLP 
Suite 1600, 1 First Canadian Place 
100 King Street West 
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Toronto ON  M5X 1G5 
Canada 

     

 

gowlingwlg.com 

Gowling WLG | 1,400+ legal professionals | 19 offices worldwide 
 

 
 
 
The information in this email is intended only for the named recipient and may be privileged or confidential. If 
you are not the intended recipient please notify us immediately and do not copy, distribute or take action 
based on this email. If this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-
mails are susceptible to alteration. Gowling WLG shall not be liable for the message if altered, changed or 
falsified.  
 
Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of 
independent and autonomous entities providing services around the world. Our structure is explained in more 
detail at www.gowlingwlg.com/legal.  
 
References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of 
their affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, 
Toronto, Hamilton, Waterloo Region, Calgary and Vancouver.  
ATTENTION : This email originated outside your organization. Exercise caution before clicking links, opening attachments, or responding with personal information.  
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CANADIAN IMPERIAL BANK OF COMMERCE
Applicant

Court File No. CV-19-00008866-0000 
- and - NAUSS PLUMBING & HEATING INC.

Respondent

ONTARIO 
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT 
SUDBURY

FURTHER SUPPLEMENTARY AFFIDAVIT OF 
HEATHER FISHER 

(SWORN OCTOBER 30, 2020)

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors
1 First Canadian Place
100 King Street West, Suite 1600 
Toronto ON M5X1G5

Haddon Murray (LSO# 61640P)
Tel: (416)862-3604
Fax: (416) 862-7661
Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant,
Canadian Imperial Bank of Commerce

TOR LAW\ 1046432314

mailto:haddon.murray%40gowlingwlg.com


 

 

 Court File No. CV-19-00008866-0000 

CANADIAN IMPERIAL BANK OF COMMERCE - and - NAUSS PLUMBING & HEATING INC. 
Applicant  Respondent 

 
 

 
 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
 

PROCEEDING COMMENCED AT 
SUDBURY 

 

 FURTHER SUPPLEMENTARY MOTION RECORD 

 

  
 
GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
1 First Canadian Place 
100 King Street West, Suite 1600 
Toronto ON  M5X 1G5 
 
Haddon Murray (LSO# 61640P) 
Tel: (416) 862-3604 
Fax: (416) 862-7661 
Email: haddon.murray@gowlingwlg.com 
     
Lawyers for the Applicant,  
Canadian Imperia Bank of Commerce 
 

 
 TOR_LAW\ 10464466\1 

 


	Index
	Affidavit of Heather Fisher, sworn October 30 2020
	Exhibit A - Application Record-EDC_LAW-2145341-v1
	Exhibit B - CIBC Nauss Supplemental Application Record
	Exhibit C - CIBC, Nauss, Factum of the Applicant dated November 25, 2019
	Exhibit D - CIBC, Nauss, Book of Authorities of the Applicant for Nov 25 2019
	Exhibit E - CIBC, Nauss, Motion Record of the Applicant dated January 29, 2020
	Index
	Tab 1 - Notice of Motion dated January 20, 2020
	Tab 2 - Affidavit of Heather Fisher (sworn January 29, 2020)
	Exhibit A
	Exhibit B
	Exhibit C
	Exhibit D
	Exhibit E
	Exhibit F
	Exhibit G



	Exhibit F - CIBC, Nauss, FAC of Applicant dated Feb 11, 2020 (Motion to Enforce)
	Exhibit G - CIBC, Nauss, BOA of the Applicant dated Feb 11, 2020 (Motion to Enforce)
	1 - Capital Gains Income Streams Corp v Merrill Lynch Canada Inc
	2 - Catanzaro v Kellogg's Canada Inc
	3 - Lewicki Estate v Nytschyk Estate
	4 - Milios v Zagas
	5 - Olivieri v Sherman

	Exhibit H - CIBC, Nauss, Supplementary Motion Record dated Feb 25, 2020
	Exhibit I - CIBC, Nauss, Endorsement of Justice Kurke dated February 21, 2020
	Exhibit J - CIBC, Nauss, LTR Sudbury Court, March 6, 2020-TOR_LAW-10239794-v1
	Exhibit K - Second Supplementary Affidavit of Heather Fisher (Sworn March 5, 2020)
	Exhibit A
	Exhibit B
	Exhibit C

	Exhibit L - CIBC v Nauss Endorsement of Justice Gauthier Oct 5 2020
	Exhibit M - April 24 Email from Leblanc
	From: J. Robert Leblanc <leblanc@dkLawyers.ca>
	From: ricoh@nbs.ca <ricoh@nbs.ca>

	Exhibit N - Agreement of Purchase and Sale
	Exhibit O - Email correspondence between H Murray and R Leblanc re: issues with sale
	Exhibit P - RE Nauss Plumbing Heating - Updated payout statement
	From: Fisher, Heather <Heather.Fisher@gowlingwlg.com>  Sent: Tuesday, October 27, 2020 2:30 PM To: Flatt, Sieg <Sieg.Flatt@CIBC.ca> Cc: Murray, Haddon <Haddon.Murray@gowlingwlg.com>; Channing, Sherry <Sherry.Channing@gowlingwlg.com>; Fisher, Heather <...




