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BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE

Applicant
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amended

FURTHER SUPPLEMENTARY AFFIDAVIT OF HEATHER
FISHER
(Sworn October 30, 2020)

I, Heather Fisher, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. | am an Associate at Gowling WLG (Canada) LLP, counsel for the Applicant,
Canadian Imperial Bank of Commerce (the “Bank”). As such, | have personal knowledge
of the matters contained in this Affidavit. Where | do not have personal knowledge, | have

stated the source of my information and believe the information to be true.
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2. This Affidavit is sworn in support of the Bank’s motion for;

(@)  an Order pursuant to a settlement agreement and consent dated
November 28, 2019, appointing MNP Ltd. (“MNP”) as receiver and
manager (“Receiver”) over the assets, undertakings and properties
(‘Property”) of the Respondent, Nauss Plumbing & Heating Inc. (“Nauss”

or the “Debtor™);

(b)  inthe alternative, that the application to appoint the Receiver be heard on

its merits together with this motion:;

(c)  the costs of this Motion on a substantial indemnity basis; and,

(d)  such further and other Relief as to this Honourable Court may seem just.

History of the Proceeding

3. The parties have attended before this Court on multiple occasions over the past
year to address an application to appoint a Receiver and a related motion to enforce a
settlement agreement. To assist the Court and to provide a single source for the relevant
materials, | provide a brief overview of the proceeding, including attaching the materials

filed to date and providing further facts that have arisen since the last hearing date.

(i) Receivership Application

4. The Bank brought an application to appoint MNP as Receiver over the Property of
the Debtor (the “Receivership Application”). The application was scheduled to be heard

on November 29, 2019.
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The Bank filed the following materials in relation to the Receivership Application:

(@)  Application Record, filed November 19, 2019, containing the (a) Notice of
Application, (b) Affidavit of Sieg Flatt, sworn November 19, 2019, and (c)

Draft Order;

(b)  Supplemental Application Record, filed November 25, 2019, containing the

Affidavit of Sieg Flatt, sworn November 25, 2019; and
(c) Factum and Book of Authorities, filed November 25, 2019.

Attached as Exhibits “A”, “B”, “C”, and “D” are the Application Record,

Supplemental Application Record, Factum, and Book of Authorities, respectively.
As set out in my affidavit sworn January 29, 2020 (the “January 29 Affidavit’):

(@) On November 28, 2019, the parties entered into a settlement agreement

(the “Settlement Agreement’) whereby:

(i) the Applicant consented to the adjournment of the hearing until

January 10, 2020; and

(ii) the Debtor consented to the appointment of MNP as Receiver at
the hearing rescheduled on January 10, 2020 unless it fully repaid
its indebtedness to the Applicant or provided a commitment letter
for financing of the indebtedness by the same date; (Exhibit “B” to

the January 29 Affidavit)
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On January 9, 2020, counsel for the Debtor consented to the form and
content of a draft order appointing MNP as Receiver over the Property in
accordance with the terms of the Settlement Agreement; (Exhibits “C”

and “D” to the January 29 Affidavit)

By January 10, 2020, the Debtor did not provide the Applicant with full
repayment of the indebtedness to the Applicant or a commitment letter for
financing of the indebtedness as per the terms of the Settlement

Agreement;

At 9:27 a.m. on January 10, 2020, after the Receiver and | had flown to
Sudbury in respect of the Application, the Debtor advised counsel to the
Applicant he would seek a further adjournment of the matter,

notwithstanding the consent; (Exhibit “F” to the January 29 Affidavit)

At the hearing on January 10, 2020, | appeared on behalf of the Bank for
the appointment of the Receiver on consent. Counsel for the Debtor
sought an adjournment on the basis of two proposed transactions. |
opposed the adjournment on the basis that the agreement would not be
sufficient to pay out the Bank, that the parties had entered into the
Settlement Agreement, and the Bank had serious concerns about the
transactions closing. Justice Cornell stated that he could not hear any
issue relating to the proposed transactions because it was not in evidence

before the Court and ordered that the application be adjourned sine die to
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permit a motion to be brought to enforce the alleged Settlement

Agreement. (Exhibit “G” to the January 29 Affidavit)

(if) Motion to Enforce Settlement Agreement

7. Pursuant to the endorsement of Justice Cornell dated January 10, 2020, the Bank
subsequently brought a motion to enforce a settlement agreement and, in the alternative,
to have the original application to appoint the Receiver be heard on its merits together
with the motion (the "Motion to Enforce”). The Bank filed the following materials in

relation to the Motion to Enforce:

(a) Motion Record, filed February 4, 2020, containing the (i) Notice of Motion,

and (i) Affidavit of Heather Fisher, sworn January 29, 2020:

(b)  Factum and Book of Authorities, filed February 12, 2020; and

(c)  Supplementary Motion Record, filed February 28, 2020, containing the
Supplementary Affidavit of Heather Fisher, sworn February 20, 2020 (the

“February 20 Affidavit”).

Attached as Exhibits “E”, “F”, “G”, and “H” are the Motion Record, Factum,

Book of Authorities, and Supplementary Motion Record, respectively.

8. The Motion to Enforce was scheduled to proceed on February 21, 2020. As set out
in my February 20 Affidavit, on February 20, 2020, counsel for the Debtor sent an email
to Haddon Murray, copying me, requesting a further adjournment of this matter to allow

for the potential completion of three proposed transactions. As with the first proposed
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transactions, the terms of these transactions would not be sufficient to pay out the
indebtedness to the Bank and the Bank had serious concerns about the transactions

closing.

9. The Motion to Enforce did not proceed on February 21, 2020 as Justice Kurke
indicated at the motion that he had a conflict and could not hear the matter. Attached as
Exhibit “I” is the endorsement of Justice Kurke, dated February 21, 2020 (the

‘Endorsement”).

10.  The Motion to Enforce was adjourned tentatively to March 6, 2020 with a

peremptory date of March 20, 2020.

11. Counsel for the Bank was unable to attend the March 6, 2020 motion date due to
inclement weather. As a result, the Motion to Enforce was adjourned to March 20, 2020.
Attached as Exhibit “J” is the letter from Haddon Murray, counsel to the Bank, to the
Court dated March 6, 2020 advising the counsel for the Bank was unable to attend due

to inclement weather.

12.  On March 16, 2020, Ontario courts closed due to COVID-19. The Motion to

Enforce was adjourned until further notice.

13.  In anticipation of the March motion date, | swore the Second Supplementary
Affidavit of Heather Fisher, sworn March 5, 2020 (the “March 5 Affidavit’) to provide the
Court with an update of the events that had taken place in the intervening dates between
appearances. My March 5 Affidavit was not served or filed as a result of the adjournments.

Attached as Exhibit “K” is a copy of my March 5 Affidavit.
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14. The parties attended a pre-motion conference with Justice Gauthier on October 5,
2020. At the conference, counsel for the Debtor, once again, advised of a proposed
transaction. Justice Gauthier directed that a new date for the motion be set and that the
Debtor must file any responding materials seven days prior to the motion date. No
responding materials are to be accepted on or after that date. Attached as Exhibit “L” is

the Endorsement of Justice Gauthier, dated October 5, 2020.

April 2020 Proposed Transaction

15.  On April 24, 2020 at 3:07 p.m., counsel for the Debtor sent an email to Haddon
Murray, counsel for the Bank (the “April 24 Email”), which attached an Agreement of
Purchase and Sale for 7 Millichamp Street, Markstay, Ontario (the “April Proposed
Transaction”). Attached as Exhibits “M” and “N” are copies of the April 24 Email and

the April Proposed Transaction, respectively.

16.  The same day, Haddon Murray requested additional information regarding the
status of the April Proposed Transaction and any additional sales or refinancing being
pursued. Further to this email correspondence, on April 27, 2020, Haddon Murray outlined
a non-exhaustive list of concerns with the April Proposed Transaction, reiterated his
request for additional information about the April Proposed Transaction, and requested
the Debtor be advised of the Bank’s concerns and requests for additional information. |
am advised by Haddon Murray that he did not receive a response to this April 27, 2020
email. Attached as Exhibit “O” is a copy of the email correspondence between counsel

for the Bank and counsel for the Debtor regarding the April Proposed Transaction.
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17.  The April Proposed Transaction would not repay the indebtedness to the Bank. As
at October 27, 2020, the total indebtedness to the Bank was approximately
$1,070,073.20, including accrued interest and legal fees paid to date. Attached as Exhibit
“P” is an email from the Bank setting out the approximate total indebtedness as at

October 27, 2020.

18.  The April Proposed Transaction contemplated the sale of 7 Millichamp Street for
$850,000.00. After the payment of the CRA Debt, the Markstay North Road Debt and the
Property Tax Debt (totalling approximately $601,031.63 as of November 19, 2019, the
date the affidavit of Sieg Flatt was sworn), the April Proposed Transaction would have
resulted in a total payment to the Bank of approximately $469,041.63. The April Proposed

Transaction was not completed before the required Completion Date.

Prejudice to the Bank

19.  In addition to the accrual of interest and potential CRA liability and erosion of the
Bank'’s collateral discussed at paragraph 39 of the Affidavit of Sieg Flatt, sworn November
19, 2019, both counsel for the Bank and the proposed Receiver have attended in Sudbury

on multiple occasions and have incurred fees as a result.

20. | am informed by Sieg Flatt that the Debtor has not made any payments to the

Bank since the start of these proceedings.



Kl
21.  This Affidavit is sworn in support of the Bank's application to enforce the
Settlement Agreement or, in the alternative, the Bank’s application to appoint a Receiver

and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario on
October 30, 2020.

Commissioner for Taking Affidavits WHER FISHER

(or as may be)
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This is Exhibit A referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

W)
s
A Commissioner for Taking Affidavits (or as may be)
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ONTARIO
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BETWEEN:

CANADIAN IMPERIAL BANK OF COMMERCE
Applicant

-and -

NAUSS PLUMBING & HEATING INC.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C, 1985, ¢, B-
3, as amended and section 101 of the Courts of Justice Act, R.S.0. 1990, c. ¢-43, as amended

NOTICE OF APPLICATION

TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
Applicant. The claim made by the Applicant is set out on the following pages.

THIS APPLICATION will come on for a hearing on November 29, 2019 at 9:30 am.,
or as soon thereafter as the application can be heard, at the Courthouse located at 155 Elm Street,
Sudbury, Ontario.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in
the application or to be served with any documents in the application, you or an Ontario lawyer acting for
you must forthwith prepare a notice of appearance in Form 38C prescribed by the Rules of Civil
Procedure, serve it on the Applicant’s lawyer or, where the Applicant does not have a lawyer, serve it on
the Applicant, and file it, with proof of service, in this court office, and you or your lawyer must appear at
the hearing,
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™.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON
THE APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the Applicant’s lawyer or, where the Applicant does not have a lawyer, serve it
on the Applicant, and file it, with proof of service, in the court office where the application is to be heard
as soon as possible, but not later than 2:00 p.m. on the day before the hearing,

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE,

pra

Date: November.Jg, 2019

a

1
Issued by . (PP /(), //Zéagmw
Local Registrar

Address of Court Office:
330 University Avenue
Toronto, Ontatio, Canada

TO: THE SERVICE LIST




(a)

(b)

19

THE APPLICANT, MAKES APPLICATION FOR, inter alia:

An Order substantially in the form of Order attached at Tab 3 of the Application
Record appointing MNP Ltd. as the receiver and manager (the “Receiver™), without
security, of the assets, undertakings and property (collectively, the “Property”) of
Nauss Plumbing & Heating Inc, (“Nauss”) pursuant to Section 243 of the Bankruptcy
and Insolvency Act, RSC 1986, ¢ B-3, as amended (the “BIA™) and Section 101 of the

Courts of Justice Act, RSO 1990, ¢ C43, as amended (the "CJA™); and

Such further and other relief as may be just and equitable.

2. THE GROUNDS FOR THE APPLICATION ARE:

(a)

(b)

Nauss holds title to the following properties in northern Ontario (listed below by their

respective municipal addresses):
(i) 25690 Lasalle Boulevard, Sudbury, Ontario (the “Sudbury Property™);
(i) 551 Centre Street in Espanola, Ontario (the “Espanola Property™);

(iii) 7 Millichamp Street, in Markstay, Ontario (the “Markstay Millichamp

Property”); and

(tv) 1330 North Road, in Markstay Ontario (the “Markstay North Road Property”
together with the Sudbury Property, the Espanola Property and the Markstay

Millichamp Property, the “Real Property™);

All of the Real Property is used by Nauss in carrying out its business operations;




@
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Nauss’ employees non-unionized and it has no pension plans or other employee benefit

plan;

On August 9, 2017, Canadian Imperial Bank of Commerce (the “Bank™), as lender, and
Nauss, as borrower, entered into a credit agreement (the “Credit Agreement”),
pursuant to which the Bank extended to Nauss: (if) a line of credit in the principal
amount of $50,000 (the “LOC Facility”); and (ii) a term loan in the principal amount
of $920,000,000 (the “SBL Facility” together with the LOC Facility, the “Credit
Facilities”). Pursuant to the terms and conditions of the Credit Agreement, the Credit

Facilities are repayable on demand,;

As of November 17, 2019 Nauss is indebted to the Bank in the approximate amount of
$929,019.31 plus accruing interest and all other charges and expenses of enforcement

(the “Indebtedness™);
As security for the Indebtedness, Nauss provided the Bank with;

(i) A general security agreement in respect of all of the personal property of Nauss

the terms of which are incorporated within the Credit Agreement (the “GSA”);

(i) A charge/mortgage in the principal amount of $583,000.00 against the Markstay

Millichamp Property (the “Markstay Millichamp Charge”);

(i) A charge/mortgage in the principal amount of $206,000.00 against the Espanola

Property (the “Espanola Charge™); and




(8)

(h)

)

)

(k)

D
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(iv) A charge/mortgage in the principal amount of $210,000.00 against the Sudbury
Property (the “Sudbury Charge”, together with the Markstay Millichamp

Charge and the Espanola Charge, the “Mortgages”);

Under the terms and conditions of the GSA and each of the Mortgages, Nauss agreed
that the Bank would have the right to seek the appointment of a Receiver upon the

occurrence of a default thereunder;

Nauss is in default of both the GSA and each of the Mortgages and owes CRA

approximately $350,000 in respect of unremitted source deductions;

On June 14, the Bank is delivered to Nauss a demand letter, demanding payment of the
Indebtedness in full, and notice of intention to enforce its security pursuant to section
244 of the BIA. The applicable statutory notice period has expired and Nauss has not

paid the Indebtedness;

Nauss is insolvent and facing a cash flow crises, with no readily identifiable source of

financing to manage its prospects going forward;

It is just and convenient, at this time, for the Court to appoint a receiver and manager
over the Property, The immediate appointment of a receiver and manager will provide
necessary stability, transparency and oversight in the wind-down of Nauss’ operations,

and allow for an orderly sale of the Property that will benefit all of Nauss’ stakeholders;

MNP is a licensed trustee in bankruptey, and has consented to act as Receiver should

the Court appoint it;
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(m)  Those other grounds set out in the Affidavit of Sieg Flatt, to be sworn (the “Flatt

Affidavit™);
(n)  The provisions of the BIA, including Section 243;

(a) Section 101 of the CJA;

(5 Rules 1.04, 3.02, 16.08, and 38 of the Rules of Civil Procedure, R.R.O. 1990, ¢. C.43;
and

(¢)  Such further and other grounds as counsel may advise and this Honourable Court

permit,

3, THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
Application;

(@ The Flait Affidavit to be sworn, and the exhibits thereto; and

(b)  Such further material as counsel may advise and this Honourable Court may permit.

g7l

Date: Novembel;l'g: 2019 GOWLING WLG (CANADA) LLP
Barrister and Solicitors
Suite 1600, First Canadian Place
100 King Street West, Toronto, ON M5X 1G5

Haddon Murray (LSO# 61640P)
Tel: (416) 862-3604

Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant
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BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE

Applicant
-and -

NAUSS PLUMBING & HEATING INC,

Respondent

APPLICATION UNDER section 243(1) of the Bankrupitcy and Insolvency Act, R.S.C. 1985,
¢. B-3, as amended and section 101 of the Courts of Justice Act, R.8.0. 1990, ¢, C-43, as amended

AFFIDAVIT OF SIEG FLATT
{Sworn November 19, 2019)

1, Sieg Flatt, of the City of Burlington, in the Province of Oatario, MAKE OATH AND SAY AS

FOLLOWS:

I. [ am a senior manager, in the special loans department of the Applicant, Canadian Imperial Bank
of Commerce (the “Bank”), and as such, I have personal knowledge of the matters to which I hereinafier
depose save and except where I refer to matters based on information and belief, in which case 1 verily

believe that information to be true.

2. This affidavit is sworn in suppott of an application by the Bank for an order appointing MNP Ltd.
(“MNP”) as receiver and manager (“Receiver”) over the assets, undertakings and properties (collectively,

the “Property™) of Nauss Plumbing & Heating Inc. (“Nauss™).

3. As atNovember 17, 2019, Nauss is indebted to the Bank in the approximate amount of $929,019.31

plus accruing interest and all other charges and expenses of enforcement (the “Indebtedness”) under a
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credit agreement entered into by Nauss and the Bank. The Indebtedness is secured by, among other things,
a general security interest in all the personal property of Nauss and mortgages against multiple parcels of

real property owned by Nauss.

4, As is set out in further detail below, the Bank, as senior secured creditor, is seeking the immediate
appointment of the Receiver over the Property in order to protect and preserve the value of the Property
and in light of serious breaches and defaults which have occurred under the credit documents entered info

between the parties.

1. DESCRIPTION OF NAUSS

5. Nauss is a privately owned corporation incorporated pursuant to the Business Corporations Act
R.S.0. 1990, c. B.16 (the “OBCA™). It operates primarily as a contractor, specializing in plumbing, heating
and electrical services as well as pool maintenance in Sudbury and the surrounding areas. Nauss is
additionally involved in the direct sale to its customers of various heating, cooling, ventilation and water
systems.” Nauss also operates a business engaged in the bottling of local spring water for distribution to

nearby businesses and residences.

6. Denis Groves (“Mr. Groves™) is the president and sole sharcholder of Nauss. Mr. Groves is

additionally a guarantor under the Credit Agreement (as defined below).

7. Nauss is the registered owner of the following properties in northern Ontario (listed below by their

respective municipal addresses):
(a) 25690 Lasalle Boulevard, Sudbury, Ontario (the “Sudbury Property™);
(b) 5351 Centre Street, Espanola, Ontario (the “Espanola Property™);

(¢) 7 Millichamp Street, Markstay, Ontario (the “Markstay Millichamp Property™); and
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(d) 1330 North Road, Markstay, Ontario (the “Markstay North Road Property” together
with the Sudbury Property, the Espanola Property and the Markstay Millichamp Property,

the “Real Property™).

8, Iunderstand that Nauss predominately operates out of the Sudbury Property which according to a
corporate profile report obtained from the Ontario Ministry of Government Services on November 4, 2019
(the “Corporate Profile Report™), serves as both its registered and head office. Attached hereto as Exhibit

“A" is a true copy of the Corporate Profile Report.

9. The Espanola Property, the Markstay Millichamp Property and the Markstay North Road Property
are used for specific business lines operated by Nauss and acquired from third parties within the last ten

(10) years.

10. I am uncertain of the exact number of employees of Nauss as of the date of this Affidavit, but
believe that Nauss employs approximately 12 employees, all of whom are non-unionized. Nauss has no

pension plans or other employee benefit plan

1L INDEBTEDNESS OWING TO THE BANK

11. On August 9, 2017, the Bank, as lender, and Nauss, as borrower, entered into a credit agreement
(the “Credit Agreement™), pursuant to which the Bank extended to Nauss: (ii) a line of credit in the
principal amount of $50,000 (the “LOC Facility”); and (ii) a term loan in the principal amount of
$920,000.00 (the “SBL Facility” together with the LOC Facility, the “Credit Facilities™). Pursuant to the
terms and conditions of the Credit Agreement, the Credit Facilities are repayable on demand. Attached
hereto as Exhibit “B” is a true copy of the Credit Agreement and the Small Business Credit Terms &

Conditions.
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12. The total indebtedness as at November 17, 2019 is $929,019.3 1 based on the following outstanding

amounts:

Loan Account Information Amount Owing
LOC Facility Principal owing $51,885.18
Interest owing $1,020.29
Legal fees $9,226.87
Subtotal $62,132.34
SBL Facility Principal owing $833,111.13
Interest owing $33,775.84
Subtotal $866,886.97
Total Indebtedness $929,019,31

Attached hereto as Exhibit “C” is a {rue copy of the Statement of Accounts of Nauss.

III.  SECURITY GRANTED TO THE BANK

13. At the time the Credit Agreement was entered into, the following security documents, among other

things, were delivered by Nauss to the Bank as security for the Indebtedness:

(a) a general security agreement in respect of all of the present and after-acquired personal
property of Nauss the terms of which are incorporated within the Credit Agreement (the
“GSA)!);

(b) a charge / mortgage in the principal amount of $583,000.00 against the Markstay

Millichamp Property (the “Markstay Millichamp Charge”);

{c) a charge / mortgage in the principal amount of $206,000.00 against the Espanola Property

(the “Espanola Charge”); and

(d) a charge / mortgage in the principal amount of $210,000.00 against the Sudbury Property
(the “Sudbury Charge”, together with the Markstay Millichamp Charge and the Espanola

Charge, the “Mortgages™) .

Attached hereto as Exhibits “D”, “E” and “F” are true copies of the Markstay Millichamp Charge, the

Espanola Charge and the Sudbury Charge, respectively.
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14, The Bank has registered its security interest in Nauss’s personal property with the provincial
registry maintained under the Personal Property Security Act (Ontario) R.8.0. 1999, ¢. P.10 (the “PPSA™).
Attached hereto as Exhibit “G” is a true copy of an Ontario PPSA search against Nauss with a file currency

date of November 3, 2019 {the “PPSA Search”).

15. The Bank has also registered each of the Mortgages with the Land Registry Office for the Land
Titles Division of Sudbury in Ontario. Attached hereto as Exhibits “H”, “I”* and “J* are true copics of
title searches obtained against the Markstay Millichamp Property, the Espanola Property, and the Sudbury

Property, each with a file currency date of November 4, 2019 (the “Title Searches™).

16. I have been advised by Gowling WLG (Canada) LLP (“Gowling WLG”), counsel to the Bank,
that the PPSA Search confirms that the Bank has a first ranking security interest over all of the personal
property of Nauss subject to potential purchase money security interests over certain motor vehicles owned

by Nauss.

17. I have been further advised by Gowling WLG, that the Title Searches confirm that the Bank holds
a first ranking mortgage / charge against each of the Markstay Property, the Espanola Property, and the

Sudbury Property.

18. I note that the Bank does not hold a mortgage against the Markstay North Road Propetty. As the
business operated from the Markstay North Road Property.is subjecf to the Bank’s security and will be part
of the scope of the proposed receivership, I believe it is appropriate that the Receiver also take control over
the Markstay North Road Property. I am advised by Eric Rockefeller at Gowling WLG, and verily believe
that all persons with registrations against the Markstay North Road Property (as well the other Real Property
and the personal property of Nauss) will be given notice of the Bank’s application to appoint the Receiver,

Attached hereto as Exhibit “K* is a true copy of a title search against the Markstay North Road Property.

TOR_LAWA 1012185313

i




32

-6-

1V, DEFAULT UNDER THE CREDIT AGREEMENT AND THE MORTGAGES

19. In early 2019, Nauss began to experience significant financial difficulties. Symptomatic of these
financial difficulties, on or around on January 21, 2019, the Bank received a requirement to pay from the
Canada Revenue Agency (the “CRA”), indicating that Nauss had past due tax debt for corporate taxes in
the amount of $29,978.41 (the “January 2019 RTP”j. Attached hereto as Exhibit “L” is a true copy of

the January 2019 RTP.

20, Starting in February of 2019, Nauss ceased making scheduled monthly payments in respect of the

SBL Facility in the amount of $5,111.11 plus interest per month as required under the Credit Agreement,

21. As a result of these incidents, it became apparent to the Bank that Nauss was facing mounting

liquidity issues.

22. On June 14, 2019, the Bank formally delivered a demand letter demanding the repayment of all
amounts owing by Nauss to the Bank (the “June 14 Demand Letter”). That same day, the Bank also
delivered to Nauss a notice of intention to enforce security pursuant to section 244 of the BIA (the “244
Notice”). The statutory notice period under the June 14 Demand Letter and the 244 Notice expired on June

29, 2019, Attached hereto as Exhibit “M?” is a true copy of the June 14 Demand Letter and the 244 Notice.

23, Subsequent to the issuance of the June 14 Demand Letter and the 244 Notice, the Bank through
Gowling WLG entered into discussions with Nauss regarding the terms upon which the Bank might be

willing to forbear on its rights to immediately enforce on its security.

24. Mr. Groves advised the Bank through Gowling WLG, that he was exploring several potential
transactions (the “Proposed Transactions™)} in order to repay the Indebtedness, including offers from
several interested purchasers for all or part of Nauss’s business and / or all or part of the Real Property. Mr.
Groves further advised that his preference was to structure forbearance terms around consummating one or

more of the Proposed Transactions.
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25. Ultimately, although forbearance terms were discussed between Gowling WLG and Nauss during
this period, the parties could not reach an agreement on the terms upon which the Bank would agree to
forbear. The Bank ultimately decided that a forbearance agreement would not be viable when, through its
own due diligence, it discovered that Nauss’s financial difficulties were more significant than initially
thought. In this respect, in October of 2019, it came to the Bank’s attention that the indebtedness of Nauss
to the CRA was substantially higher than the $29,978.41 that had been disclosed to it in January and that
the CRA was owed a total of $439,700.06 by Nauss in respect of unremitted source deductions dating as
far back as 2017. Attached hereto as Exhibit “N” is a true copy of the October 21, 2019 CRA requirement
to pay (the “October 2019 RTP”). After receiving the October 2019 RTP, CIBC informed CRA that it
would not be remitting payment to CRA as there were no funds on deposit in Nauss’s accounts. Attached
hereto as Exhibit “O” is a true copy of CIBC’s letter to CRA dated October 18, 2019, On October 25,

2019, CRA sent a letter to CIBC informing CIBC that it was cancelling the October 2019 RFP and stating:

The cancellation of the above-referenced “Requirement to Pay” does not in any way affect the
rights of the Canada Revenue Agency under subsections 227(4) and (4.1) “Income Tax Act” for

amounts deducted at source, Thank you very much for your cooperation.

Attached hereto as Exhibit “P” is a true copy of the October 25, 2019 letter from CRA cancelling the

Qctober 2019 RTP.

26. Furthermore, CIBC has become aware of the following outstanding municipal property taxes in the

aggregate amount of $91,331.57, comprising:
(a) $4,082.70 in respect of the Sudbury Property;
(b) $13,062.58 in respect of the Espanola Property; and
{c) $74,186.29 in respect of the Markstay Millichamp Property.

Attached hereto as Exhibit “Q” are tax certificates from the relevant city treasurers in respect of the above

municipal tax arrears.
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27. By failing to properly remit all taxes when due, Nauss has impaired its ability fo operate as a going
concern and eroded the value of the Bank’s collateral.

28. As the Bank is no longer willing to support Nauss, I also believe that Nauss is facing a cash flow

crisis, with no readily identifiable source of financing to manage its prospects going forward.

V. APPOINTMENT OF MNP IS JUST AND CONVENIENT

29, As of the date hereof, and as noted above, Nauss is indebted to Bank in the approximate aggregate

amount of $929,019.31, excluding interest and all other charges and expenses of enforcement,

30. The statutory notice period provided for under the BIA and outlined in the June 14 Demand Letter

and 244 Notice has expired.

31. Under the terms and conditions of the GSA and each of the Mortgages, Nauss agreed that the Bank
would have the right to seek the appointment of a Receiver upon the occurrence of a default thereunder.

Nauss is in default of both the GSA and each of the Mortgages.

32. Despite over five (5) months having passed from the date that the June 14 Demand Letter and 244
Notice were issued, Mr. Groves has not proceeded with any of the Proposed Transactions, and I am not

aware of any commitment letters or term sheets having been entered into in respect of such transactions.

33. Additionally, no material payments in respect of the Indebtedness have been made to the Bank

since the June 14 Demand Letter and 244 Notice were issued.

34, The Bank has lost faith in the ability of Nauss to not only develop and implement a plan to repay
all obligations owing to the Bank but also, given the significant accumulation of tax debt that has occurred,

to preserve and maintain the valie of its assets.

35. It is my view that the immediate appointment of a receiver and manager will provide necessary
stability, transparency, and oversight in the wind-down of Nauss’s operations, and allow for an orderly sale

of the Property that will benefit all of Nauss’s stakeholders.

TOR_LAWA 10121853\3
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36. MNP is a licensed trustee in bankruptcy, and has consented to act as Receiver should the Court so

appoint it. Attached hereto as Exhibit “R” is a copy of the consent of MNP,

37. In early November of 2019, MNP was engaged by the Bank to consider strategic options with
respect to Nauss and, in particular, provide its recommendation with respect to any insolvency proceedings.
Accordingly, MNP is familiar with the operational and financial circumstances of Nauss, all of which will

result in efficiencies if it is appointed as Receiver in these proceedings.

38. CIBC has been in discussions with MNP regarding the estimated cost of the receivership and is
willing to finance the costs associated with the receivership mandate up to a maximum of $70,000 accruing
interest at a rate of 3.95% per annum (Prime) by way of receivership certificates secured by a court-ordered
first ranking charge over the Property. Accordingly, CIBC seeks an order that this funding be secured

through a receiver’s borrowing charge pursuant to section 31 of the BIA.

VI, APPLICATION SHOULD BE HFARD IMMEDIATELY

39. It is necessary to appoint a receiver in November 2019. As outlined above, Nauss has failed to pay
property taxes due and owing in respect of the Real Property and has failed to remit to source deductions

payable to CRA. The value of the Bank’s collateral continues to be eroded as a resuit.

40, I'am advised by Eric Rockefeller and believe it to be true that Bankruptey court next sits in Sudbury
on January 6, 2020. The Bank has serious concerns that the business will be beyond a state of recovery by
January 2020, increasing Mr. Groves’ personal liability to the Bank as a guarantor and to CRA for accruing
deemed trust amounts. It is in all parties’ interests that this application be heard now. Appointing MNP as
receiver will provide visibility to the Bank and the court with respect to the financial pesition of Nauss,

help to stabilize the business and increase the likelihood of recovering outstanding accounts receivable.
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41. This Affidavit is sworn in support of the Bank’s application for the relief set out in paragraph 2

above and for no other or improper purpose. S 3

SWORN before me at the City of Hamilton, ) )

in the Province of Ontario this 19 day ) b :-;:«1*"”f S ————

of N 0019 ) ™ O P
 C

ERIC J. ROCKEFEJLER (LSO# 61997T) " SIEG FLATT

Commissioner for tdking affidavits, etc.

Eric Rockefeller

Gowling WLG (Canada) LLP
One Main Strest W.
Hamiiton, ON L8P 4Z5
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This is Exhibit “A” referred to in the Affidavit of Sieg Fiatt sworn
November 19, 2019.

Fi0l(,

“~Commissioner for Ta mg Affidavits (oi-as may be)

ERIC J. CKEFELLER
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Reqguest ID: 023790768 Province of Ontario
Transaction ID: 735628560 tinistey of Govarnment Services
Catogory iD: UNIE

CORPORATION PROFILE REPORT

Ontario Corp Number Corporatfon Name

NAUSS PLUMBING & HEATING INC.

666146

Gorporation Type Corporation Stafus

ONTARIO BUSINESS CORP, ACTIVE

Registered Office Address
DENIS GROVES
2690 LASALLE BLVD

SUDBURY
ONTARIO
CANADA P3A 4R7

Molilng Address

DENIS GROVES
2690 LASALLE BLVD

SUDBURY
ONTARIO
CANADA P3A 4RY

Number of Dlreotors
Mintmum Maximum

39

Dats Report Produced: 2019/11/04

Time Report Produced:

Page:

Date Amalgamatod
NOT APPLICABLE
Now Amal. Numher

NOT APPLICABLE

Rovival Date

NOT APPLICABLE
Transferred Out Date
NOT APPLICABLE

£P Licence Eff.Date
NOT APPLICABLE

Date Commencead
in Ontarlo

UNKNOWNUNKNOWN  NOT APPLICABLE

Activity Clessifigation
NOT AVAILABLE

10:42:43
i

Incorporation Date
1986/06/13
Jurisdistlon
ONTARIO

Former Jurisdiction
NOT APPLICABLE
Amalgamation Ind,
NOT APPLICABLE
Notioe Pate

NOT APPLICABLE
Letter Date

NOT APPLICABLE
Continualion Date
NOT APPLICABLE
Cangslifnactive Date
NOT APPLICABLE

EP Liconee Tenn.Date
NOT APPLICABLE

Date Coasod
In Ontario

NOT APPLICABLE




Request ID; 023790768
Transaction ID: 73568860
Catagory ID: UNJE

Provinee of Ontario
Minlstey of Government Services

40

Date Roport Produced: 2018/11/04
Time Report Produced: 10:42:43
Pago: 2

CORPORATION PROFILE REPORT

Ontario Corp Numbar

666146

Cerporate Name History

NAUSS PLUMBING & HEATING INC,

Current Busliness Name(s} Exlst:

Explred Business Name(s} Exist:

Administrator
Name [indlvidual / Corporation)

DENIS
GROVES

Date Began
2006/02/01
Dostgnation
DIRECTOR

First Director
NOT APPLICABLE
Hfleer Typo

Corporation Name

NAUSS PLUMBING & HEATING INC,

Effestive Date
1886/06/13

YES
YES - SEARCH REQUIRED FOR DETAILS

Address

2690 LASALLE BOULEVARD

SUDBURY
ONTARIC
CANADA P3A 4R7

Reskdent Canadian

Y




Request [D; 023780768
Transaction 1D: 73668860
Catagory ID: UN/E

Province of Ontario

Ministry of Government Services

41

Date Repori Produced: 2019/11/04
Time Report Produced: 10:42:43
Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Nunther

866146

Adminlstrator:
Name {Individual / Corporation)

DENIS
GROVES

Date Bagan
2006/02/01
Deslgnation

OFFICER

Administrater;
Name {Individual f Corporation)

DENIS
GROVES

Dato Bagan
2006/02/01
Dasignation

OFFICER

First Direotor
NOT APPLICABLE
Offlcer Typo
PRESIDENT

Firs¢ Diractor

NOT APPLICABLE
Gfficer Type
SECRETARY

Corporation Name N\

NAUSS PLUMBING & HEATING INC.

Address

2690 LASALLE BOULEVARD

SUDBURY
ONTARIO
CANADA P3A 4R7

Resldeinrt Canadian

Y

Addross

2690 LASALLE BOULEVARD

SUDBURY
ONTARIO
CANADA P3A 4R7

Resident Canadian

Y

[N




Request ID: 023790768
Transaction ID; 73668860
Catogory [D: UN/E

Province of Ontarie
Ministry of Government Setvices

42

Date Report Produced: 2019/17/04

CORPORATION PROFILE REPORT

Ontatlo Corp Numbar

Gbb148

Adminlsteator:
Name {individual ! Corpoeration)

DENIS
GROVES

Date Bogan
2006/02/01
Designation

OFFICER

Adminlstrator:
Name {Individusl f Corporation}

VANNA

ARLENE
NAUSS

[ate Began
198402121
Dasignation

OFFICER

Flrst Dlreotor

NOT APPLICABLE
Officer Type
TREASURER

First Director

NOT APPLICABLE
Officor Typo
SECRETARY

Corporation Namo

NAUSS PLUMBING & HEATING INC,

Addrass

2890 LASALLE BOULEVARD

SUDBURY
ONTARIO
CANADA P3A 4R7

Resident Canadien

Y

Addross

2690 EASALLE BOULEVARD
R R #1

SUDBURY

ONTARIO
CANADA P3A 4R7

Resldent Canadlaiy

Time Report Produced:
Page: .

10:42:43
4




Requsst {D: 023790768 Province of Ontario Date Repori Producsd:
Transaetlon 1D: 73668860 Ministry of Government Services Time Report Produced;
Category ID: UN/E Page:

CORPORATION PROFILE REPORT

Ontarlo Corp Number Corporation Name

666146 NAUSS PLUMBING & HEATING INC,

Last Doouinent Recordad
ActiCade Doscription Form Date

ClA

CHANGE NOTICE i 2017110124

18 REPORT SETS O T THE MOST RECENT | FILED E NE 27, 1992 AQD HECORBgD
lﬁ‘ RIO BUSINESS INFORMATION SYST: ,«f‘ AT THE DATE .*‘ﬂ\lD TIME QF PR NT?NG. ALL PERggNS who Eﬂﬁ HECORDED A
CURREP?’(NDﬂiECTOR 3F FICERS AR li'JJ‘\IGLUDE'B|I iNs‘E'HE ljls'f OF ADMINISTRATORS,

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE,

The Issusnco of this raport In alectronte forin Is authorlzed by the Minlstiy of Governmont Soivices,

43

2019111104
10:42:43
6
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This is Exhibit “B” referred to in the Affidavit of Sieg Flatt sworn
November 19, 2019.

ERIC J.RO

Commmissioner for Takingffﬁdaw’ts {or a3 may be)
KEFELLER
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Page 1 of 4

CIBC Small Business Credit Agreement and Guarantee

Transit Branch Dale €8¢ Reletenze No
NEW SUDBURY BANKING CENTRE
03892 SUDBURY ON P3A 122 August & 2017 7854425428

Busingss Legal Name (and Trade Name if appheable) (also referred o as the  Businass )

NAUSS PLUMBING & HEATING iNC

We Canadian Impenal Sank of Commerce { CIBC™) offer the Business subject ta the terms af this CHBC Small Business Credn Agreement and Guaraniee
the {oflowing credit fachties (each a Credi™) each payable on demand

Small Business Overdraft/Line of Credit Credit 1 Credit 2
Type Line of Credt

Credit Lirmt * $50 000 C0 CAL

Account No 0389224-53711

Interest Rate Pame Rate plus 1 000% per yoar

Loan Administration Fee '525 00 per month

Additional Credits

See attached page(s)

Security Required

The Key Prinopal and any Prnopals indicated n the CIBC Small Business Credn Application as Proposed Guarantors must sign the Personal Guarantee section
of this Agreement | Before making any Credits avallable CIBC wall also require in addiiran to any secunty presently held the following secunty

See attached page(s)
General Security Agreement (in F8394)

Other Information

Ofer Eflective Date Offer Expury Date Selup Feg Annual Review Fee Amendment Fea
August 8 2017 Seplember 7 2017 $500 00 $150 00 £150 00
CIBC's Offer

We are pleased ta offer the Busmess thase Credits Please indicate acceptance af these Credits by returmng a signed copy of this offer {0 CIBC 8t the address
shown above on or befara the Offer Expry Date Any Credit in Tespect of which we have not (3} received a signed copy of Lthis offer on or befora the Offer
Expiry Date and (b) made available to the Business wathin 30 days of the Offer Expiry Date will be cancelled unless athervase agreed by CI3C mn ds sole
discretion Any Credit for which we have received a signed copy of this offer by the Offer Expiry Date and whith we have rade available to the Business
wathin 30 days of the Offer Expiry Date will not be cancelled 1l the finanpal arcumstances of the Busingss the' Key Pninapal a Pnnapal or any Guarantor
upon which approval of these Credits was based changes prior to the date wa make any Credit available 10 the Busingss we may wathout notice (o the
Qusiness or any Guatantor cancel any Credit or changs Lhe teams of such Credit in accordance with our intemal eredit appraval processes as of that date and
based en such information

Thus offer 15 anly avalable if the Key Prnopal and any Panapals indicated 1n the CIBC Small Busingss Credil Applicatton as Proposed Guarantors sign the

T Vaisgn Provided T Signawre of Bank Gifdler ¥

Persanal Guarantee section of Lthis CIBC Small Business Credit Agreemant and Guaranlee’
2006/11 (l:ug !\ & lapsj ) - WoowX
- mmiddyyyy) Nhme of Bank Officer

Branch
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87672006/
Page2 of

C18C Reference No 7854425428 apc Small Business Credit Agreement and Guarantee

Business Acceptance

Additional terms on the following page and the terms and conditions 1n the CI8C Small Business Credit Ferms and Conditions
booklet** form part of this affer and this CIBC Small Business Credit Agreement and Guaraniee

The Business accepts the offer above and agrees vath CIBC as of the Offer Effecive Date (o the terms of this CIBC Small Businass Credit Agreement and
Guarantee Each person wha signs on the Busingss behall below acknowledges on behall of the Business having receved and read the CI8C = Small
Byswmess Credtt Terms and Conditions™ booklet *

Quebec residents only [tis the express wish of the partres 1hat this document and any related documenis be dra p in Enghsh Les parties aux présentes

Date (mmmiddhyyy) Name and Tide Signatwe of Prnapa! No 2
X
Date (mmmiddiyyyy) Name and Tife Signature af Phnapal Mo 3

Personal Guarantee(s)

Additional terms on the following page and the terms and conditions in the CIBC  Small Business Credit Terms and Conditions
booklet** form part of this offer and this CIBC Small Business Credit Agreement and Guarantee

Each Key Pnnaps! and Panopal signing helow as Guatantor acknowledges having recerved and read the CIBC  Small Business Credt Termys and Conditions”
booklel** and agrees to guatantee 1n accordance with the terms of ts CIBC Smafl Business Credit Agreement and Guarantee the obligations of the

Business (o CI8C The habiities of the Gusrantor(s} 1o CIBC shall be joint and several (in Quebec solidary) 2

OAJT% !3“ 20 DENIS GROVES X
Date {melmiddiyyyy, Name of Guarsntar Sigha'ure of Guaiantor

Date (mmmiddiyyyy} Name o! Guazanior Sigrature of GUarAntor

Date {minmiddiyyyy} Name of Guarantoi Segnatuce of Guarantor

Personal Guaran ees are not required lrom sole propoetors of indmduals apphsng for gedt fo they Busthess
Alberta enly Qblan Cervficalon of Notary Pubtic (Ferm 6898 Albena) frém eath Guaranior n Albenta

~o
C-“ ~
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QBC Reference No 7854425428 CIBC Small Business Credit Agreement and Guarantea

Addrional Terms

Each of the Key Prinapal Prancipal, Business and the Guarantor(s) agree to the following {(where 1%, “me” and “my” refer to
the Key Pancpal, Prinapal, Business or the Guarantor, as the case may be)

{BC may collect Information duning the course of my relationship with CIBC from credit bureaux, government registries
reporting agenaes, other finanoal instrtutions and references | provide B, OIBC may also disclose Information to eredit
bureaux, reporting agenaes and financial msttutions {The word information  means financal and financially-related information
about me including withowt tmntation () information to wentdy me or locate me {or any collateral | have pledged} {r} informanon 1o
qualfy me for products and services {1} any motor vehicle information, where applicable, or (v} information that CIBC needs for regulatary
requirements ) CIBC may use Informabon 1o identfy me or locate me protect me and CIBC both from fraud and error understand my
needs and eligiility for services recommend particular products and services to meet my needs provide ongoing servce and comply

with legal and regulatory requirements This 15 explaned 1n the CIBC prvacy brochure  Your Prvacy Is Protected avallable at any branch

or www cibe com which describes how the CIBC group collects uses discloses and retans infofmation about me and the products and
services | use

Specific Consents
3} Direct Marketing CiBC may tell me about products and sennces through direct mail telephone and other direct means

b} Disclosure within the CIBC group CIBC may share Information within the CISC group so that the CIBC group may tell me about products
and services

i 1 don t wash 1o consent to (a)-or (b} | can contact CIBC at 1 800 465-CIBC (2422) at any me | understand that the Busimness {or i the
event that | am a Guaranlor and such consents relate to personal products or services) will not be refused credit or other serices Just
because | wathdraw my consent to {a) or (b} The CIBC group includes CIBC and 1ts subsidiaries that currently offer deposits loans mutual
funds securties trading martgages trust and insurance services

Each of the Guarantors agree to the following

My obligation to CIBC to pay the llabilibes of the Business owing to ABC 1s unhimited absolute and unconditonal and will not
be reduced for any reason, including {without Iimtation)

1} Credit Limit changes,

i) Interest rate changes,

ui} Spread changes,

) Credit changes or changes to any of the tenms of thus CIBC Small Business Credit Agreement and Guarantee,

v) changes to the amortization penod of a Cradit

vi) any renewal, extension or amendmant of this CIBC Small Business Credit Agreement and Guarantee (whether ornot |
approve or consent to such renewal, extension or amendment),

vii) problems with any secunty granted to QBC,

viil) faillurs of CIBC to exhaust its recourse against the Bustness or

1%} any other event that would be a common faw awil law or equitahle defence to my obligations, and [ hereby waive, to the
extent permitted by law, my nght to receive notice of any renewal, extension, amendment or any other notice in relation
te any Credit(s) or this GiBC Small Business Credit Agreement and Guarantee

C1BC may debit any account | have wath GIBC for any amount [ owe to GBC under this personal guarantee My hability under
this personal guarantee shall continue in effect untl such ttme as all of the Liabiliues of the Business to CIBC under this CIBC
Small Business Credit Agreement and Guarantee or any ranewal, extension or amendment thereof, are repaid in full

All caprialized terms used bl not defined are as defined in the CIBC  Small Business Credit Terms and Condrions  booklet **
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Ci3C Reference No 7854425428 CIBC Small Business Credit Agreement and Guaraniee

Addwonal Credit — Small Busingss Loans

Onginal Amount $920 000 00 CAD
Current Balance 3000 CAD
In erest Rate Prime Rate plus 1 000 per year
Scheduled Payments*
Amount of each pavment  §5 111 11 plus interest as agreed
Payment Frequency tonthly
First/Next Payment Date  September 21 2017
fFinal Payment Date Auvgust 21 2027

*Until oemand the Business agrees to pay to CIBC the Scheduled Payments for each Small Business Loan and on the final Payment Date
to each Small Business Loan 10 pay any outstaniding principal and interest and any amount remaining due I Scheduled Payments consist of
pnncipal only interast i payable monthly of as otherwise agreed

Secunty reguired

Security by the Business as follows

Collateral mortgage/hypothec for $206 000 00 gwing CIBC 3 ! charge over the property at
551 CENTRE STREET

ESPANOLA ON PSE 113

PCL10208 SEC SWS PTLIBCONS LT64894P153R13128 PT

S3R17437S/TPT273 WITH ASSIGNMENT OF RENTS

plus assignment of nsurancessecunty on fire and other penls insurance

Secunty by the Business as follows

Collateral morgagemypoihec for $210 000 00 gving CIBC 8 1*! charge aver the properiy at
25890 LASALLE BLVD

SUDBURY ON P3A 282

PCL18B9RSSESLITWE NEELONPL M861 PIN 735640117

Sezurity by the Business as follows

Collateral mortgage/hypothec for $583 000 00 gmng CIBC a 1™ charge over the property at
7 MILLICHAMP STREET

MARKSTAY ON POM 2GO

PCL536265SE5:22PLM1034HAGARLOT 13 CONC 3 PT 53R161

O2MARKSTAY WARREN

™~
Co
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This is Exhibit “C” referred to in the Affidavit of Sieg Flatt
sworn November 19, 2019.

Commissioner for Taking AffE&vﬂs {or as may be)

ERIC J. ROCKEFELLER
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This is Exhibit “D” referred to in the Affidavit of Sieg Flait
sworn November 19, 2019.

CILLPLL

Commissioner for Takihg Aff” davits (or as may be)}

ERIC J. R KEFELLER




LRO# 53 Charge/Morigaga

Recelpted ac 0341549 on 204708 21 al 1305

The applicani(s) hergby apphas lo the Land Registrar yyyy mm dd Page1eof3
E’opeﬂles J
FIN 13484 - 0035 LY Interost/Estate Fee Simple

Dascaphon  PCL 63628 SEC SES FIRSTLY LT 22 PL M1D34 HAGAR SECONDLY PTLT 12 CON
JHAGAR PT 1 53R16102 MARKSTAY-WARREN

Address 7 MILLICHAMP STREET
MARKSTAY )

| Chargor(s)

Thae ¢hergor(s) hereby charges the land fo the chargee{s) The chargors) ackngwledyss the recaip! of Ihe chargs and the standard

chasge lerms [Fany
Name NAUSS PLUMEBING & HEATING INC
Address for Service 2580 Lasalle Bouloverd Sudbury Onlanio P3A4RT

{ Dens Groves (Presidant) heve the authonly fo bind tha corporalion

This documanl 1s ot authonzed under Power of Allomey by this party

Chargee(s} : Capaciy

Share

Neme CANADIAN IMPERIAL BANK OF COMMERCE
Address for Service New Sudbury Centre 1349 LessYia Boulevaid Sudbury, Ontano P3A 122

ISfa(ements

Schedule See Schedules

| Provisions

Pancipal 558300000 Cumrency CDN
Caleulation Penod
Balance Dua Dale
interest Rale Prnme Rale plus §%
Paymanis

Interast Adussiment Dale

Paymant Dale

Fitst Paymenl Date

Last Paymant Dale

Standard Charga Tarms 201283

Insurence Amoim{ Full Insurable valug

Guarantor

Signaed By

|

Andrea Geralding Dolg 264 Larch Sirest acling for

Sudbury Chargor{e)
P3B 1M1

Tel 705 586-3555
Fax 705-585 3559

| have the suthonly Lo sign and register the documant on behall of the Chargor(s}

Signed

201708 18
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LRO# 63 ChargeiMorigage
Tha applicant(s} hereby spples to the Lond Rogistrer

Recopted as SD341540 on 2017 08 21 et 1305

yyyy mmdd  PageZ2of3

Submtted By

|

AMANDA BERLON} PROFESSIONAL
GORPORATION

Tol 705 588 3565
Fax 705 §80-3659

254 Larch Sireel 201708 1
Sudbury
P3B 1M1

Feas/Taxes/Fayment ]
Stalutory Rogrstrolion Fap $83 35
Tofal Pord $83 36
[ File Number j

Chargee Clant Fiig Number M218408 Refif 7854425428

71




This is Exhibit “E" referred to in the Affidavit of Sieg Flatt sworn
November 19, 2019.

S0/,

Commissioner for Taking Affld vits {or as may be)

ERIC J. ROCKE ELLER
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LRO #5) ChargefMoﬂgagu Recelplad as 50341681 on 20170822 al 16:30

Tho app!fcanr{s) hereby applias to the Land Registrar. toe . ' © yyyymmdd Page 10f2

| Praperlfas

' E'a‘N 73407 - 0024 LY “interesyEstafs " Fea Simple
. Desénplion  PCL 10208 SEC SWS; PT LT 8 CON 5 MERRITT AS [N 1764894 EXCEPT PT 1
Co 53R13120 & PT 153R17437, ST PT 2 & 3 53R13123 AS IN Lrsse4za ESPANCLA :

L Address 55t CENTRE $TREET
ESPANOLA

Chargor(s) .- | . i ' o T - e

The chargor{s) horeby charges the Iand to thy chargee(s) The chargor(s) scknowledges lhe recelpt of the charge and 1ha siandard e
charge terms, I any. :

Nams NAUSS PLUMS!NG & HEATING INC.
Address for Service 2590 Lasalle Bouleverd, Sugbury, Onlario, P3A 4R7

1, Deiis Groves (President), have the authority to bind the corporéllen.

This document s not suthorized undar Power of Allormey by this party.

, l Charges(s) ' . ‘Capacity’ Share J '

Nama CANADIAN |hiPEéiAL BANK OF COMMERCE .
Addross for Service New Sugbury Gentia; $340 Lasalie Boulsvard; Sudbury, Ontario, P3A 122

I'Statements g Lo L S [

oo o

Schedule: Sea Schedules - .o . ' . ) o

i .[Provlsa‘ons_ T ) N l .
"\ Prncipal’ $ 206,000.00 Curency  CON

¢ Caleulation Pered

"«.. " Balance Due Date

’ Interes! Role Prime Rata plus 5%

Paymenis ’

Intarest Adjusiment Dale

Paymenf Dale - x
First Paymenl Dels ' _ S
Lasl Payman! Dala ; . L.
Standard Cherga Terms 201203 _ ' LT
Insurance Amount Full Insurable vatue ' ' ’ . o ’
Guaranfor - ' L

.| Signed By R

" Andres Geraldina Bolp - i 254 Larch Sireet L acling for . Slgned 201708 18
. . . Sudbury : Chargor(s}
- . - P3B. 1M1 . : '

Tel 705-588-3555 | : . . Ll
Fax  T05-506-3550 . - : B

Fhava [he authority to sign and ragister the documant on behall of the Chargod(s}. D

. -
gt

wh
LN




LRC #53 Charge/Mortgage

Receiptod as 50341891 on 201708 22 31 16:30
The applicanl(s} horeby appiies fo tha Land Regisirar. yyyy mm dd Page2ol2
Submitted By
AMANDA BERLONI PROFESSIONAL 254 Larch Slree! 20170822
CORPORATION Sudbury
P3IB M1

Tet 705-588-3555
Fax 705-5B6~3559

Fees/Taxos/Payment

Statutory Ragisiation Fea $63.35

Tolal Pald . $63.35
l File Number '

Chargor Cllant Flie Number : 218352

Chargag Cliant Fite Number : 7854425428




This is Exhibit “F” referred to in the Affidavit of Sieg Flatt sworn
November 19, 2019.

LG

Commissioner for Taking Affid wts {or as may be)

ERIC J. ROCKE ELLER
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tRO # 83 ChargelMorigage Recelpted as 50341854 on 2017 08 21 al 1347
Th;? applfeanifs) heraby apphoes (o the Land Regisirar Yyyy mm dd Pago iof2
Properties I

PIN 73504 - 0117 LT tnlerest/Estole Feo Simple

Descnpbion  PCL 18085 SEC SES PT LT 9 CON 6 NEELON AS INLT109621 EXGEPTLT {1 PL
MBGT ST LTR0621, GREATER SUDBURY

Address 2580 LASALLE BLVD
SUDBURY

Chargor(s) l

The chargos{a) hereby civarges (ne land to the chargea(s) The chargor(s) asknowledges the raceipt of the charge and the slandard
charge lerms if any

Namsg NAUSS PLUMBING & HEATING ING
Address for Service 2690 Lasalle Boulevard Sudbury, Ontano PIA 2B2

| Denis Graves (Prasident), have the authonly 1o bind the corporslion

Thus documen! 18 not authonzed undar Power of Attorney by this party

rChargee(s) Capagily Share

Nama CANADIAN IMPERIAL BANK OF COMMERCE
Addross for Service New Sutibury Cenfre 1349 Lasalle Boulevard Sudbury Ontand PIA 122

l Statements l

Schedule See Schedules

l Pravisions J

Pancipal § 210 000 0D Currency CON
Calevlahion Penod

Halance Duo Dl

Infarost Ralo Pame Rela plus 6%
Paymaents

Interast Adusiment Dala

Payman| Dalo

First Payment Oate

Last Paymenl Dalo

Siendard Charge Tamms 201203

Insurance Amou Fult insurable value

Guaranior

Slgned By ‘!

Andrea Geraldmne Daig 254 Larch Strest acling for Signed 20170821
Sudhury Chargor(s)
P3B 1M1

Tok 705 586-3555
Fax 705 686 3559

| have (he authonly lo 2ign and register the document on behalf of the Chargor(s)
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LRO# 63 ChargefMorigage
The applicani(s) heroby applies to the Lend Registrar

Retolpted as SDI41854 on 2017 08 21

yyyy mm dd

at 1347
Page20f2

[Submmed By

AMANDA BERLCN| PROFESSIONAL
CORPORATION

Tet 705-688 3555
Fax 705-684-3559

264 Larch Slieet
Sudbury

P38 1M1

2017082t

[ Feas/Taxes/Payment

Stelulery Regisiration Faa §63 35

Tolal Pasd 463 35

File Number

Chargee Chant File Number M218407 Refff 7864425420
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This is Exhibit "G” referred to in the Affidavit of Sieg Flatt
swornh November 19, 2019.

aEvae

Commissioner for Taking Affiavits {or as may be)

ERIC J. ROCKEFELLER
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MINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSONAL PROPERTY SECURITY REGISTRATION SYSTEMW
ENQUIRY RESPONSE

THIS IS TO CERTIFY THAT A SEARCH HAS BEEM MADE IN THE RECORDS OF THE
CENTRAL OFFICE OF THE PERSONAL PROPERTY SECURITY SYSTEM IN RESPECT
OF THE FOLLOWING:

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Nauss Plumbing & Heating Inc,

FILE CURRENCY: November 3, 2019

RESPONSE CONTAINS: APPROXIMATELY 7 FAMILIES and 9 PAGES.

THE SEARCH RESULTS MAY INDICATE THAT THERE ARE SOME REGISTRATIONS
WHICH SET OUT A BUSINESS DEBTOR NAME WHICH IS SIMILAR TO THE NAME
IN WBICH YOUR ENQUIRY WAS MADE, IF YOU DETERMINE THAT THERE ARE
OTHER SIMILAR BUSINESS DEBTOR NAMES, YOU HMAY REQUEST THAT
ADDITIONAL ENQUIRIES BE MADE AGAINST THOSE NAMES,

THE ABOVE REPORT HAS BEEN CREATED BASED ON THE DATA PROVIDED BY
THE PERSONAL PROPERTY REGISTRATION BRANCH, MINISTRY OF CONSUMER
AND BUSINESS SERVICES, GOVERNMENT OF ONTARIO. NO LIABILITY IS
ONDERTAKEN REGARDING ITS CORRECTNESS, COMPLETENESS, OR THE
INTERPRETATION AND USE THAT ARE MADE OF IT,
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MINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM
ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR
CONDUCTED ON: Nauss Plumbing & Heating Inc,

FILE CURRENCY: MNovember 3, 2019

1C FINANCING STATEMENT / CLAIM FOR LIEN
FAMILY 1 oF 1 ENQUIRY PAGE ! 1 oF 9
SEARCH : BD : NAUSS PLUMBING & HEATING INC.

00 FILE NUMBER : 760302528 EXPIRY DATE : CGI1QCT 2019 STATUS i D DISCHARGED
01 CAUTTON FILING ; PAGE : 01 OF 001 MYV SCHEDULE ATTACHED
REG NUM : 20141001 1041 1529 3980 REG TYP: P PPSA REG PERIOD: 5

02 IND DOB IND NAME:

03 BUS NAMB: NAUSS PLUMBING & HEATING IYNC

OCN ;

04 ADDRESS : 2590 LASALLE BLVD

CITY 1 SUDBURY PROV: ON POSTAL CODE: P3A 4R7

05 IND DOB : IND NAME:

06 BUS NAME:

OCN ¢

0’7 ADDRESS

CITY : PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT ;

FORD CREDIT CANADA LIMITED

0% ADDRESS : PO BOX 2400

CITY + EDMONTON PROV: AB FOSTAL CODE: T5J 5C7

CONS ., M- DATE QF OR NO FIXED
GCODS INVTRY, EQUIP ACCTS OTHER 1INCL AMOUNT MATURITY MAT DATE
10 X X X X
YEAR MAKE MODEL V,I.N,

11 2013 FORD E250 1FTHE2EWSDDAZ 9065

1z

GENERAL COLLATERAL DESCRIPTION

16 AGENT: CaNADIAN SECURITIES REGISTRATION SYSTEMS
17 ADDRESS : 4126 NORLAND AVENUE
CITY ! BURNABY PROV: BC POSTAL CODE: V3G 358

CONTINUED

**% FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY, ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM
ENQUIRY RESPONSE
TYPE OF SEARCH: BUSINESS DEBTOR
CONDUCTED ON: Nauss Plumbing & Heating Inc.

FILE CURRENCY: November 3, 2019

2C FINANCING CHANGE STATEMENT / CHANGE STATEMENT
FAMILY 1o0orF 7 ENQUIRY PAGE 2 OF 9

SEARCH : BD : NAUSS PLUMBING & HEATING TNC,
FILE NUMBER 700302528

PAGE  TOT REGISTRATION NUM REG TYPE

01 CAUTION 001 oF 1 MV SCRED: 20191001 1248 1532 4795

21 REFERENCE FILE NUMBER : 700302528

22 AMEND PAGE: NO PAGE: CHANGE: C DISCHRG REN YEARS: CORR PER:
23 REFERENCE DERTOR/ IND NAME:

24 TRANSFEROR: BUS NAME: MNAUSS PLUMBING & HEATING INC

25 OTHER CHANGE:

26 REASON:

27 /DESCR:

28 :

02/05 IND/TRANSFEREE:

03/06 BUS MNAME/TRFEE!

OCN;

04707 ADDRESS!

CITY: PROV: POSTAL CODE:

29 ASSIGNOR:

08 SECURED PARTY/LIEN CLATMANT/ASSIGNEE ;

09 ADBDRESS :

CITY H PROV POSTAL COBE

CONS., MV DATE OF NG FPIXED
GOODS INVTRY EQUIP ACCTS OTHER  INCL AMOUNT MATURITY OR  MAT DATE

15

16 RAME ¢ D + H LIMITED PARTNERSHIP

17 ADDRESS : 2 ROBERT SPECK PARKWAY, 15TH FLOOR

CITY i MISSISSAUGA PROV : ON POSTAL CODE : 142 1HS

END OF FAMILY

**% FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY, #*#%%

61
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MINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM
ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR
CONDUCTED ON: Nauss Plumbing & Heating Inc,

FILE CURRENCY: November 3, 2019

1C FINANCING STATEMENT / CLATM FOR LIEN
FAMILY 2 OF ? ENQUIRY PAGE : 3 oF 9
SEARCH 1 BP : NAUSS PLUMBING & HEATING INC.

00 FILE NUMBER : 7003025649 EXPIRY DATE : Q10CT 2019 STATUS : D DISCHARGED
01 CAUTION FILING : PAGE : 01 OF 001 MV SCHEDULE ATTACHED
REG NUM : 20141001 1041 1529 3984 REG TYP; P PPSA REG PERIOD: 5

02 IND DOB IND NAME:

03 BUS NAME: NAUSS PLUMBING & BEATING INC

ocnN

04 ADDRESS : 2590 LASALLE BLVD

CITY ! SUDBURY PROV: ON POSTAL CODE: P3A 4R7

05 IND DOB : IND NAME:

06 BUS NAME:

QCN

07 ADDRESS :

CITY H PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

FORD CREDIT CANADA LIMITED

09 ADDRESS : PO BOX 2400

CITY : EDMONTON PROV: AB POSTAL CODE: THJ 5C7

CONS. My DATE OF OR NO FIXED
GOCBS INVTRY, EQUIP ACCTS OTHER INCL ANOUNT MATURITY MAT DATE
10 X X X b4
YEAR MAKE MODEL V,I.N.

11 2013 FORD E250 IFTNEZEWSDDAS3245

i2

GENERAT: COLLATERAL DESCRIPTION

16 AGENT: CANADIAN SECURITIES REGISTRATION SYSTEMS
17 ADDRESS : 4126 NORLAND AVENUE
CITY 1 BURNABY PROV: BC POSTAL CODE: V3G 358

CONTINUED

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY, #%%

)
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MINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM
ENQUIRY RESPONSE
TYPE QF SEARCH: BUSTINESS DEBTOR
CONDUCTED ON: Nauss Plumbing & Heating Inc,

FILE CURRENCY: N¥ovember 3, 2019

2C FINANCING CHANGE STATEMENT / CHANGE STATEMENT
FAMILY 2 0OF 7 ENQUIRY PAGE 1 4 OF 9

SEARCH ¢ BD : NAUSS PLUMBING & HEATING INC.
FILE NUMBER 700302564

PAGE  TOT REGISTRATION NUM REG TYPE

01 CauTION 001 oF 1 MV SCHED: 20191001 1244 1532 4757

2} REFERENCE FILE NUMBER : 700302564

22 AMEND PAGE: NO PAGE: CHANGE: C DISCHRG REN YEARS: CORR PER:
23 REFERENCE DEBTOR/ IND NAME:

24 TRANSFEROR! BUS NAME: NAUSS PLUMBING & HEATING INC

25 OTHER CHANGE:

26 REASON:

27 /DESCR:

28 :

02/05 IND/TRANSFEREE:

03/06 BUS NAME/TRFEE:

QCN:

04/07 ADDRESS:

CITY: PROV: POSTAL CODE:

29 ASSIGNOR:
08 SECURED PARTY/LIEN CLATIMANT/ASSIGNEE ;

09 ADDRESS ;

CITY H PROV POSTAL CODE :

CONS. MV DATE OF NO FIXED
GOODS INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE
10

11

16 NAME ¢ D + H LIMYITED PARTNERSHIP

17 ADDRESS : 2 ROBERT SPECK PARKWAY, 15TH. FLOOR

CITY i MISSISSAUGA PROV @ ON POSTAL CODE : L4Z 1HS
END OF FAMILY

*** FOR FURTHER INFORMATYON, CONTACT THE SECURED PARTY. *¥%*

6

J




MINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSONAL PRCOPERTY SECURITY REGISTRATION SYSTEM
ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR
CONDUCTED ON: Nauss Plumbing & Heating Inc,

FILE CURRENCY: November 3, 2019

IC FINANCING STATEMENT / CLAIM FOR LIEN
FAMILY : 3of 7 ENQUIRY PAGE : 5 0OF 9
SEARCH : BP ; WNAUSS PLUMBING & HEATING INC.

00 FILE NUMBER : 722963619 EXPIRY DATE ; 30NOV 2022 STATUS :

01 CAUTION FILING : PAGE : 01 OF 001 Y SCHEDULE ATTACHED
REG NUM : 20161130 1440 1530 4725 REG TYP: P PPSA REG PERIOD: 6
02 IND DOB IND NAME;

03 BUS NAME: NAUSS PLUMBING & HEATING INC.

OCN :

04 ADDRESS : 2590 LASALLE BLVD

CITY i1 SUDBURY PROV: ON POSTAL CODE: P3A 4R7
05 IND BOB IND NAME:

06 BUS NAME:

OCN :

(7 ADDRESS :

CIiTY H PROV; POSTAL CODE;

08 SECURED PARTY/LIEN CLAIMANT :

FQRD CREDIT CANADR LIMITED

09 ADDRESS ! PO BOX 2400

CITY : EDMONTON PROV: AB POSTAL CODE; T5J 5C7

CONS . v DATE OF OR NO FIXED
GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE
10 X b b8 X
YEAR MAKE MODEL V.IN.

11 2016 FORD FOCUS 1FADP3KE2GL327084

12

GENERAL COLLATERAL DESCRIPTION

13

14

15

16 AGENT: CANADIAN SECURITIES REGISTRATICN SYSTEMS

17 ADDRESS : 4126 NORLAND AVENUE

CITY ¢ BURNABY PROV: BC POSTAL CODE: ¥5G 338

END OF FAMILY

**% FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY, *#*




HINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSCNAL PROPERTY SECURITY REGISTRATION SYSTEM
ENQUTRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR
CONDUCTED ON: Nawss Plumbing & Heating Inc.

FILE CURRENCY: November 3, 2019

1¢ FINANCING STATEMENT / CLAIM FOR LIEN
FAMILY 4 OF 7 ENQUIRY PAGE : 6 OF 9
SBARCH : BD : NAUSS PLUMBING & HEATING INC.

00 FILE NUMBER : 726591474 EXPIRY DATE : 13APR 2023 STATUS :

01 CAUTION FILING : PAGE : 01 OF 001 MV SCHEDULE ATTACHED :
REG NUM : 20170413 1035 1529 5324 REG TYP: P PPSA REG PERIOBR: 6
{42 IND DOB IND NAME:

03 BUS NAME: NAUSS PLUMBING & HEATING INC.

OCN

04 ADDRESS : 2590 LASALLE BLVD

CITY t SUDBURY PROV: ON POSTAL CODE: P3A 4R7?
05 IND DOB : IND NAME:

06 BUS NAME:

OCHN

07 ADDRESS

CITY : PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

FORD CREDIT CANADA COMPANY

09 ADDRESS : PO BOX 2400

CITY + EDMONTON PROV: AB POSTAL CODE: W5J 5C7

CONS. b DATE OF OR NO FIXED
GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE
10 X X X X
YEAR MAKE MODEL V.I.N.

11 2017 FORD F150 1FTFW1EGIHFB58344

12

GENERAL COLLATERAL DESCRIPTION

13

14

15

16 AGENT: CANADIAN SECURITIES REGISTRATION SYSTEMS

17 ADDRESS : 4126 NORLAND AVENUE

CiTy i BURNABY PROV: BC POSTAL CODE: V5G 358

END OF FAMILY

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. *%%
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MINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM
ENQUIRY RESPONSE

TYPE OF SEARCH!: BUSTHESS DEBTOR
CONDUCTED ON: Nauss Plumbing & Heating Inc.

FILE CURRENCY: November 3, 2019

1C FINANCING STATEMENT / CLAIM FOR LIEN
FAMILY 3 5 OF 1 ENQUIRY PAGE : 7 OF g
SEARCE : BD : NAUSS PLUMBING & HEATING INC,

00 FILE NUMBER : 726625107 EXPIRY DATE : 13APR 2022 STATUS :

01 CAUTION FILING PAGE : 01 OF 901 MV SCHEDULE ATTACHED
REG NUM : 20170413 1933 1531 1751 REG TYP: P PPSA REG PERIQD: 5
02 IND DOB : IND NAME:

03 BUS NAME: NAUSS PLUMBING & HEATING INC.

QCN

04 ADDRESS ; 2590 LASALLE BLVD

CITY 1 SUDBURY PROV: ON POSTAL CODE: P3A 4R7
05 IND DOB IND NAME:

06 BUS NAHME;

OCN

(7 ADDRESS :

CITY : PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

FORD CREDIT CANADA COMPANY

09 ADDRESS : PO BOX 240G

CITY : EDMONTON PROV: AB POSTAL CODE: T5J 5C7

CONS, MV DATE OF OR NO FIXED
GOODS INVTRY. EQUIP ACCTS OTHER TINCL AMOUNT MATURITY MAT DATE
10 b X X X
YEAR MAKE MODEL v, I.N,

11 2015 FORD F150 1FTRHIRGSFFBGAT09

12

GENBRAL COLLATERAL DESCRIPTION

16 AGENT: CANADIAN SECURITIES REGISTRATION SYSTEMS
17 ADDRESS : 4126 NORLAND AVENUE
eI1TY ¢ BURNABY PROV: BC POSTAL CODE: V5G 358

END OF FAMILY

*#* FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY, #%%
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MINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM
ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS PEBTOR
CONDUCTED ON: MNauss Plumbing & Heating Inc.

FILE CURRENCY: November 3, 2019

1C FINANCING STATEMENT / CLAIM FOR LIEN
FAMILY : 6 OF 1 ENQUIRY PAGE : 8 OF 9
SEARCH : BD : NAUSS PLUMBING & HEATING INC.

00 FILE NUMBER : 730719891  EXPIRY DATE : 09AUG 2022 STATUS ;
01 CAUTION FILING PAGE : 001 OF 1 MY SCHEDULE ATTACHED :
REG NUM ; 20170809 1528 1219 1693 REG TYP: P PPSA  REG PERIOD: 05
02 IND DOB : IND NAME:

03 BUS NAME: NAUSS PLUMBING & HEATING INC.

OCN

04 ADDRESS : 2590 LASALLE BLVD

cIvy : SUDBURY PROV: ON  POSTAL CODE: P3A 4R7
05 IND DOB : IND NAME:

06 BUS NAME:

ocN

07 ADDRESS

CITY : PROV! POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :
CANADIAN IMPERIAL BANK OF COMMERCE

09 ADDRESS : 305 MILNER 6TH FLOOR

CITY ! SCARBOROQUGH PROV: ON POSTAL CODE: M1B 3v4

CONS, MV DATE OF OR NO FIXED
GOODS INVTRY, EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE
10 b4 % % X

YEAR MAKE HOPEL V.I.N.

11

12

GENERAL COLLATERAL DESCRIPTION

13 ALL OF THE DEBTOR'S PRESENT AND AFTER-ACQUIRED PERSONAL PROPERTY

14

15

16 AGENT: D+H LIMITED PARTNERSHIP

17 ADDRESS : 2 ROBERT SPKECK PARKWAY, 15TH FhL

CITY 1 MISSISSAUGA PROV: ON POSTAL CODE: L4% 1HB

END OF FAMILY

#*4 FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***

[N




MINISTRY OF CONSUMER AND BUSINESS SERVICES
PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM
ENQUIRY RESPONSE

TYPE QF SEARCH: BUSINESS DEBTOR
CONDUCTED ON: Nauss Plumbing & Heating Inc.

FILE CURRENCY: November 3, 2019

1C FINANCING STATEMENT / CLAIM FOR LIEN
FAMILY 7 OF ? ENQUIRY PAGE : 9 orF 9
SEARCH 1 BD ; NAUSS PLUMBING & HEATING INC.

00 FILE NUMBER : 734939532 EXPIRY DATE : 14DEC 2022 STATUS

01 CAUTION FILING : PAGE : 01 OF 001 4V SCHEDULE ATTACHED
REG NUM : 20171214 1037 1529 6612 REG TYP: P PPSA REG PERIOD: &
02 IND DOB IND NAME:

03 BUS NAME: NAUSS PLUMBING & HEATING ING,

OCH

04 ADDRESS : 2590 LASALLE BLVD

CITy 3 SUDBURY PROV: ON POSTAL CODE: P3A 4R7
05 IND DOB : INE NAME; .

06 BUS NAME:

OCN

07 ADDRESS :

cIty H PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

FORD CREDIT CANADA COMPANY

0% ADDRESS : PO BOX 2400

crry i EDMONTON PROV: AB POSTAL CODE: T5J 5C7

CONS, v DATE OF OR NO FIXED
GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT PATE
10 X X X X
YFEAR MAKE {4ODEL V.I.N.

11 2017 FORD EDGE ZFHMPKAKBORBC56857

12

GENERAL, COLLATERAL DESCRIPTION

13

14

15

16 AGENT: CANADIAN SECURITIES REGISTRATION SYSTEMS

17 ADDRESS ! 412§ NORLAND AVENUE

CITY ! BURNABY PROV: BC POSTAL CODE: V5SG 358

LAST SCREEN

*#% FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. *%%




This is Exhibit "H" referred to in the Affidavit of Sieg Flatt
sworn November 19, 2019.

vy

Commissioner for Tak:nf,m" f.'d vits for as may be)

ERIC J. ROCKE ELLER
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This is Exhibit “I" referred to in the Affidavit of Sieg Flatt sworn

November 19, 2019.

Comm:ssroner for Takmg Affrda its (or aévrfay he)

ERIC J. ROCKE LLER
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This is Exhibit “J” referred to in the Affidavit of Sieg Flatt sworn
November 19, 2019.

UL

Commissioner for Taking A ldanS {or as may be)

ERIC J. ROCKEFELLER
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This is Exhibit "K” referred to in the Affidavit of Sieg Flatt sworn
November 19, 2018.

AL,

Commissloner for Taking;c?ffida‘ﬁ!s (or as may be)

ERIC J. ROCKEFELLER

~d

(.




/9

99

"ALGEA0Rd SIHL ¥O4 (HINISTHEEY NOILJIIHISEC

Tdn TV WIRL J3¥D14 dAVH NOA LYHL GNY S3OWd 30 ¥IAWAN TYIOL HHI SELYLS IOOLININd ¥NOA IYKL Td4NSNF ILoN

HIIm

TANY 31 ‘SIIDNILSISNOONI ZFAILIITYOSHA NIVINIDNSY Ol QIIVOILSIANI 3€ QTNOHS SHIZWEIONd ONINIOPY 3L0N

‘ONI ONILVIH ¥ OWIGWATd SSNYN

HYEISTON JNYT

“ONI ONISSIJIN LS3EM/LSYA AYNAQNS-SUIENI¥vd DINONODI

FALTHIT A¥AEANS 30 BNNY *ALS ZEIWI0404 ASSIVD

“ALT SONIYES YOINNED

“dIT SONI™dS WOINNIC

LTy

QELETIC ATILITEHOD wwx

*JLT SONIuUdS WOINNIC

FELIWIT ANE0EANS 34 INNY 218 FEIVINd0d ISSIVD
wx+ TQILITIG ATILITEWCD ~xa

‘NId FHI RO¥E TFONYHISIO NIFIE SVYH OF SALYIIY LI &

MYEISIOET ONWT

=+x QILETHC ATELIIIWOD ~sa

axa

AELITAT ATHLITIHOD wxa

QELITAC ATEIITIHCD rma

QELITET ATALITIHOD aas

QELITE0 ATILATIHCD wmn

ALITIT ATILITIWOD =xn

=+« LE/TT/E008 NS §

8EESTTS

YHI FOUVHD ZHI FONI|

INIFWOYLENT AL T3T

ONY SHJAL JNITWRI00

ADAVHD | 6175076102 |  CO52L145
SINFHALVES LIV ONINNVIZ SHYVHEY
HEASNYNL | 6T/50/0102 tL6PZLTI05
*98rEreIT oMYAy
TNWHD IC HOSIO | 61/60/0T0Z| vebzLIAS
§ £9EZTSET EDIION ONIISTHG @ SNyviEy
¥3THC §,¥T| 1Z/10/800Z | v29€Ctas
A04VHD | £2/11/0002| 1625061T
SDUVHO | 80/50/L66T| 9828K8LT
INFSNOD LIV SNENNVIA ¢ SHYHEY
H
uadsnedL | 80/50/66T | cazamELT
INGSNOD IO¥ SNTNNVIS *S¥uviay
WHESNWML | 80/50/.L661] r82SyeLT
HONTYZITI V14 | BO/PO/LEGT|  rS6STNES
CEEIOLIT SRR
HO WY IW4SY 324N £9£2T8LT

22/60/5661 ]

]
1TV SSUNTONI LAOLNIYE +x

i

MMNU 0L SEITEYd HOdZ S3TIvd LNOCWY FALL INTACILSNI jchazal "HON Co5F3
piicied
RMOY CONI ONIIWEH 7 ONISWNTd SSNVN
FEYES  TITovIY0 S N
aLn1osay
¥Z/IT/E002 AC0E KON NOISYEANCD LS¥Id ITdHIS F2d
RichA 38 TXTINGSTE TYITATINNO7 3L
TELLIIO0 ‘ISOAMEA RE GTIRT IV 6T/60/ET0Z 8O 0T00-88rEL Ol QECAY T6Z506LT INAWADOU NOILDTEWOD “$8IZGHAIT ONY r8ZSYSIT NI LNESNOD H A19
NDIIYM~IYLEXEYW {pG65THES € 2 T Id NMI¥HONOT T NOD £1 11 Id {SES DJHS pZkI6 T0d TROTLATATE Ty ATHEd0Hd

= LNVHD NMOYD NI SNOILWAYESIN OL IDENE0S - LY STTLIL UNYT IHI HIIM HONYQEOIOV RI QEIJIINYD

QEYESST LY 50/L0/6108 NO

TRYDTIOUD ¥Od TIdvezydd
Z 40 T Iovd
Reysrery 'Peoy YLON 0ESL Nid

(IT) OTO0-8BPEL

264 A2I34a0
REIEIOTY

YIIJIINEAI AJYEA0Ed ¥0d (QAIYIATYESEY) HEISIORY "IEdN¥vd

aNeT

‘ouruQRdInIRS EuE ey
_ ~J

¢




ey

100

*di TTY WIHL J3¥3Id4 ZAWH NOA LWHL QNY £39¥d J0 dIEHON TYIOL ZHL $3LVIS LOOLNINE ¥A0A IVHL JuNSNI ZIoN
TALYEONd SIHL ¥04 JEINISTAGEY NOILJINIS3T HIIM “ANY JI ‘SEIONILSISNOINI HFATZSINOSEO NIYIYIDSY OL UAIYOILSEZANI 39 OTNOHS STTI¥Ed0Ed ONINIOPdY - HLON

3] TOLT INTWIOWYNVR YHOM TONT ONILWEH ¥ ONISWOTE SSOWN | 000°ves IOUVHD | S0/60/L107 L1SZyEds
2 Q3TLTAIT CINYLING ZL46EL "ONI ONILYHH % DONIGWATI SSOYR | 00070L8 IYUYHD | S0/60/L107 LOSEYEOS
‘UEGREEAS FEMYYHEY
QELIWIT OI¥VING 2LS6EL
rre QALATEQ ATELATINCD sas JOUVHD J0 HOSIC| ¥Z/80/L102 LLLTPEAS
TOOGELTAS SNYYATY
“ALT SORIYAS WOTNNAL
+xr QALITIC ATILITAROD #a=n TOAYHD 40 HOSIQ| 62/60/5702 Z5Ly62as
QILIWIT OIEYINO ZLGEEL “ONI ONISWEH ¥ ONIGWATd SSOWN
e JEITTIA RATITITAROD suw INIVED | 6Z/50/510E 0E9¥62as
TTSEEOELT F SNYYHIY
TONI ONISSIZIN ISEM/LSYE AMASUNS-SYSNINVYE DIWONGDT
s QEIITIT ATITITTINGD sx= JOUYHD J0 HISIG| 61/60/£102 PoERGZAS
‘ORI IEEAS TSNYYHEY
HONYNIZ 30 YIISININ FHI
A9 QEINISHIM $Y QIUVLINC J0 LADIY NI NE3N0 THI KISELYW ¥EH
sas QALITAG ATHLITAHOD wax ISTLAINT AYHISIA | BZ/80/E16C £18¢52as
12V XVI HITYEH NAROTIWH | SHuvHIY
FONYRIJ 40 HELSININ THI
A CHINFSTMAMY SY OIVVINO JO IHOIY NI NIAND THI XISACYA WiH
axe QEIITIC ATILEIIHOD ~as NEIT | st/Lo/2r0E 2r11£24ds
“QlT SONTNAS ¥OINNIC “ONI ONIIVEH T SNIGWOTY $SNYN
QD QL SITLEY WOEE SHIIdvd IROGHY TIRL INTHONLSNT HINa THON oMY
/IEID

9EFEIGT 1¥ S0/LO0/ETOZ NO
TAYSTISUD H0d QIYVdTdd
¢ 30 2 E9vd

+ LNVED NMOMD NI SNOIIWAMESTY O I2EP40S - IOV SITLIL ANYT HHI BLIM FONVAHCDOY NI QIIIIluEd »

(L1 0ioo-g8res

YATIIIRITT AIYEA0Ed ¥04 (QAIWIATYOUY) YIAISIOFRY TIDEVE

ESH ID13A0
AdLS IO

ANy

| OLIRIUODIIAIDS OLIEIO_]

=



This is Exhibit “L” referred to in the Affidavit of Sieg Flatt sworn
November 19, 2019.
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Commissioner for Taking(iﬁdahité {or as may he)

ERIC J. ROCKEFELLER
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' E*‘E‘ Canada Rovenue Agence du revenu
) Agency - du'Capada’

Requirement to Pay
Demande formelle de palement
Important - Ses Raverse / Important - volr ay verso

Canadian Imperial Bank of Commerce (RTP)}
€O  CCW . B2 Securities Level

199 Bay Btreest

Toronto

ON HSL 152 nuz ] MBO _ (‘.OMHERCE QQURT GPS

" TORONTO, ON, ML 1A2

JAN 25 209

EXTERNAL MALL

You are hereby required lo pay o ihe Recelver Genaral on
. account of the above-named lax deblor's liability under one or
more of the following Adts (see reverse):

{1} forthwith, the moneys otherwise,and immediately payable
lo the tax debtor which you are required to pay;

{2) ali other moneys otherwise payable to the 1ax debtor which
you wiit be, within one year, liable lo-pay, a8 and when the
moneys become payable;

{3} where the moneys relerred to In (1) and {2) Include
interast, rent, remuneralion, a dividend, an annulty or other
periodic payment,-all such paymenis to be made by you to
the tax deblor at anr time during or after the one year
partlod untll the liability Is salistied;

but do not pay hereunder more than $20,978.41 (the
maximum payable),

Piease make cheques or money orders'payable 1o the
Recelver Qensral and remit them with ona ‘of the enclosed
Remittance Vouchers or with Iha tax deblor's naime, address,
account and relerance number as well as tha remilter's name
in the enclosed addressed envelopas,

Fallure to pay the Receiver General the amounts required

above renders you personally liable to pay those amounis 16
Her Majesty.

1 (];; : 53;?

Dat ] T80

[P JAN 2 1 J019 BSF
niario Reglonal - .
8ollectlon Compllance Cantre - 9892
Contact - Parsonna-rassource Tel, - T8 Ext. - Poste

Ms., A, Saba (1218) -7 1{619) 973-5216

Referanta numbar - Numé.ro da rélérence Toll Fres - Sans {rals
1 866-822-9896.

NAUSS PLUMAING & HEATING INC., (sometime
carrying on busindss ag GARNET'S PLUMBING
AND HEATING)

2890 LASALLE BLVE

BUDBURY

ON P3A 4R7

Account nurbar )
Numéro de comple 103839?65H00001

La présantes axige que vous verslez au raceveur géndral au titre de
I'ob[l%;atlon du débileur figeal mentionna ci-dessus, en verlu d'une ou
de plusleurs des lols énoncéas au verso: :

{1) immédiatement, las sommaes autrement el alors payablas au
déhlteur fiscal que vous devez payer;

{2} louies lgs autres sommes aulremenl payables au débileur liscal
que vous devrez paysr dans4m délai d'un an, au fur &1 & mesure
que cessommes deviendront payables;

{3} lorsque les sammes dont i est question aux paints (1) e {2)
comprannent des intéréis, un lover, une rémunération, un
dividende, une rente cu un autre palement pérlodique, lous ces
palements que vous devaz talre au débiteur fiscal a toute
gchdance pendant-ou aprés le délai d'un an jusqu'a ce que
l'obligation solt respaciés;

mals vous n'avez pés A verser plus que 29,978.41% (le
maximum payable),

-~
]

Veulitez ilbeller las chbques ou mandals a 'ordre du regeveur
général et les faire parvenlr dans les enveloppes-réponses cl-jointes
avec une des places de versemeni fournies, ou avec les nom, .
adresse el numéro de comple ef da référance du déblteur liscal y
compris e nom du payeur. ‘

Adélaut do verser au recevaur ?énérai les sommaes exigées

¢l-dessus, vous seraz personnallement redavable du palement de
cas sommes A Sa Majostd.

OF 7,@7*
Doua gtb,cw]q

Director, Tax Services Office

Directeur, Buraau des services flscaux

(THIRD PARTY/ TIERS)




This is Exhibit “M” referred to in the Affidavit of Sieg Flatt
sworn November 19, 2019.

1AL PLL

Cornmissioner for Taking ’Ifdavits (or as may be)

ERIC J. ROCKEFELLER
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( J) GOWLING WLG

June 14, 2019 Emma Dalzlel
T 905-640-2477

By Registered and Ordi i F 905-523-2941
y g dlnary Mail ~ emma.dalziei@gowlingwlg.com
Nauss Plumbing & Heating Inc. Assistant; Cherto Mitchol
2590 Lasalle Blvd Fits No. H218127

Sudbury, ON P3A 4R7

Re: Canadian Imperial Bank of Commerce (the “Bank”) and Nauss Plumbing & Heating Inc.
(the “Borrower")

We are the lawyers for the Bank in connection with certaln credit facilities established by the Bank in favour
of the Borrower (the "Credit Facilities”) pursuant to a credit agreement dated August 9, 2017 (as
amended, restated, renewed, replaced, extended, supplemented or otherwise modified from time to time,
the “Credit Agreement”). The Credit Facllities are either repayable on demand or an event of default has
occurred in respect of the Credit Facliities which entitles the Bank to demand repayment of the Credit
Facilities.

On behalf of our client, we hereby demand payment in full of the Borrower's indebtedness to the Bank (the
‘Indebtedness”) owing under the Credit Facilities, particulars of which are as follows:

Line of Credit (#03892/24-53711)
Principal outstanding $51,646.21
Accrued interest $92.74
Interest accrues at the Bank's prime rate of interest
plus 1.000% per year

Service Charges $78.560
Business Term Loan (#3892/2548054)

Principal outstanding $833,111.13
Accrued interest $16,039.50

interest accrues at the Bank's prime rate of Interest
plus 1,000% per year

Total Indebtedness as at June 13, 2019 $900,968.08

Interest on the Indebtedness has accrued and wili continue to accrue to the date of payment at the relevant
rates set out above. The exact amount of the Indebtedness and interest which will have accrued to any
proposed date of payment may be obtalned by contacting the undersigned. You will also be required to pay
the Bank's legal and other expenses in connection with the Indebtedness.

Unless arrangements for payment of the Indebtedness, together with accrued interest and costs, are
received by our office on behalf of the Bank by the close of business on June 29, 2019, we have
instructions to commence litigation and take such other steps as are necessary to recover payment in full,
The Bank reserves its rights to close all bank accounts and credit cards that you have with the Bank at the
close of business on June 29, 2019, Please note If you have Creditor Insurance on the above-mentioned
account, it will be terminated in accordance with the terms of your Certificate of insurance.

gow&“? ngG ((i:fnada) LLP Gowling WLG {Canada) LLP Is 8 momber of Gowling WLG, an International fow firm
ne . aln tree‘t st which consisls of Independant and autonomous enlilles providing servieas around the
Hamilton, Ontario L8P 4Z5 Canada gowlingwlg.com wotld, Our struttura Is explainad In more datail at gewlingw!n.comflanal
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We enclose a Notice of Intention to Enforce Security in accordance with the provisions of the Bankruptey
and Insolvency Act (Canada),

Please direct any communications with respect to this matter to the undersigned,
Yours truly,
Gowling WLG (Canada) LLP

Z/ c«/(’bw

Emma Dalziel
EDZ: CM
Enct.
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BANKRUPTCY AND INSOLVENCY ACT

FORM 86
Notice of Intention to Enforce Security
{Rule 124)

Nauss Plumbing & Heating Inc,, an insolvent person

Take notice that;

1.

Canadian Imperial Bank of Commerce, a secured creditor, intends to enforce its security
on the property of the Insolvent person described below:

All property of the insolvent person charged by the security described below.

The security that is to be enforced is in the form of:

]

Mortgage in the principal amount of $206,000.00 in favour of Canadian Imperial
Bank of Commerce and registered on August 22, 2017 as registration no.
SD341681 and General Assignment of Rents In favour of Canadian Imperial Bank
of Commerce and registered on August 22, 2017 as registration no. SD341684
against certain real property municipally known as 551 Centre Street, Espanoia,
ON.

Mortgage in the principal amount of $583,000.00 in favour of Canadian Imperial
Bank of Commerce registered on August 21, 2017 as registration no. SD341549,
and General Assignment of Rents in favour of Canadian Imperial Bank of
Commerce and registered on August 21, 2017 as registration no. SD3415653
against certain real property municipally known as 7 Millichamp Street, Markstay,
ON.

Mortgage in the principal amount of $210,000.00 in favour of Canadian Imperial
Bank of Commerce and registered on August 21, 2017 as registration no.
SD341554 and General Assignment of Rents in favour of Canadian Imperial Bank
of Commerce and registered on August 21, 2017 as regisiration no, SD341555
against certain real property municipally known as 2590 Lasalle Boulevard,
Sudbury, ON.

General Security Agreement dated August 18, 2017 In favour of Canadian Imperial
Bank of Commerce registered under the Personal Property Security Act (Ontario)
on August 9, 2017 as reference file no. 730719891 (original registration no.
20170809 1528 1219 1693).

The total amount of indebtedness secured by the security as at June 13, 2019 is
$900,968.08.

The secured creditor will not have the right to enforce the security until after the expiry of
the 10-day period following the sending of this notice, unless the insolvent person
consents to an earlier enforcement.

co




5. The indebtedness as at any proposed date of payment will also include any fees,
commissions, costs, expenses, currency fiuctuations and other amounts that have been
incurred by Canadian Imperial Bank of Commerce for the account of Nauss Plumbing &
Heating Inc. and accrued and unpaid interest from now to the date of payment at the rates
set out in the credit agreement dated as of August 8, 2017 between Canadlan Imperial
Bank of Commerce, as lender, and Nauss Plumbing & Heating Inc., as borrower, as
amended, restated, renewed, replaced, extended, supplemented or otherwise modified

from time to time.
Dated June 14, 2019
Canadian Imperial Bank of Commerce, secured creditor

by its lawyers
Gowling WLG (Canada) LLP

" et

Emma Daiziel




POST OFFICE REGISTRATION RECEIPT
Mailed by Cherie Mitchell of
Gowling WLG {Canada) LLP

@ RN 290 48013 ca  Nauss Plumbing & Heating Inc.

~m————— 5500 Lasalle Blvd
Sudbury, ON P3A 4R7

File Number: H218127-Nauss Plumbing
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June 14, 2019
By Registered and Ordinary Maii
Denis Groves

2818 Greenvaliey Dr,
Sudbury, ON P3E 5B9
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L ) GOWLING WLG

Emma balziel

T905-540-2477

F 905-523-2841
emma.dalzisi@gowlingwlig.com

Assistant; Cherie Mitchelf
T 905 540-7113

File No, H218127

Re: Canadian Imperial Bank of Commerce (the “Bank”) and Nauss Plumbing & Heating Inc.

(the “Borrower”)

We represent the Bank with respect to the following indebtedness of the Borrower:

Line of Credit (#03892/24-53711) {the “LOC")

Principal outstanding $51,646.21
Accrued interest $92.74
Interest accrues at the Bank's prime rate of interest
plus 1.000% per year.
Service Charges $78.50
Business Term L.oan (#3892/2548054) (the “Term Loan”)
Principal outstanding $833,111.13
Accrued interest $16,039.50
Interest accrues at the Bank’s prime rate of interest
plus 1.000% per year.
Total indebtedness as at June 13, 2019 $900,968.08

Pursuant to a guarantee dated August 18, 2017 {the "Guarantee") you agreed to guarantee the
indebtedness under the LOC and the Term Loan, plus accrued interest and expenses set out therein.

We therefore demand payment of the indebtedness of $900,968.08, plus accruing interest and afl fees
and expenses incurred by the Bank, in connection with the enforcement of the Guarantee and expenses
thereon in accordance with the terms of the Guarantee.

We have instructions to commence litigation against you if you do not make satisfactory arrangements
with our office immedilately to have the indebtedness paid, plus accrued interest and costs. if we do not
hear from you by close of business on June 29, 2019, we wili proceed as instructed. Please note, if you
have Creditor Insurance on the above-mentioned account, it will be terminated in accordance with the
terms of your Certificate of Insurance.

Please direct any communications with respect to this matter to the undersigned.

Yours truly,

Gowling ’KLG (Canada) LLP

Emma Dalzlel
EDZ: CM

Gowling WLG (Canada) LL.P
One Main Strest West.
Hainilton, Ontario L8P 425 Canada

Gowsling WLG (Canada) LLP is a member of Gowling WLG, aninternaticnal law firm
which consists of Independent and awtenomous entilies providing services around the
! 3

gowlingwig.com world, Qur struchura is expla'nad in mere dela’ at gowt
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POST OFFICE REGISTRATION RECEIPT
Mailed by Cherie Mitchell of
Gowling WLG {Canada) LLP

RN 260 408 027 cA  Denis Groves
~—————— 2816 Greenvalley Dr.
Sudbury, ON P3E 5B9

File Number: H218127-Nauss Plumbing




This is Exhibit “N” referred to in the Affidavit of Sieg Flatt
sworn November 19, 2019.

LY

Commissiotier for Tang Affidavits {or as may be)
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Ceanada Revenue  Agence du revenu
*E Agency dl? Canada Page 1 of 2

Notice details

awas o D "‘}. Date Issued
Canadian ImpariﬁiGB}'anﬁ' of cloﬁurce -RTP GCT B 9 zmg
CCO CCW B2 Becurities Lavel
199 Bay Street Contactname  Mellgsa Prestyko (1218)
Toronto O 5L 1A2
N 5L 1A Telephone {519) 728-3966  Ext
numhber

3342 CCBO - COMMERCE COURT OP3
TORONTO, ON, 1454 1A2

0CT 17 201
EXTERNAL MAIL
Requirement to pay

Account number  103832965RP0001

The following taxpayer(s) owe{s) $439,700.06 for the account 103839965RP0001.

NAUSS PLUMBING & HEATING INC. (somelime
carrying on business as GARNET'S PLUMBING
AND HEATING; NAUSS PLUMBING & HEATING)
2590 LASALLE BLVD

RA 1

SUDBURY ON P3A 4R7

This requirement to pay from the Minister of Natlonal Revenue requires you to send us any money you
would otherwlse pay to the 1axpayer; but do not send more than $439,700.086, at the rate of 100% of
all payments, For requirements to pay, money Includes amounts from any assets of the taxpayer that
can be convetted into cash, : .

You are required 1o pay under subsections 224(1), {1.1}, ant/or (3) of the Income Tax Acl of under these
sama'subsections and one or more of the provisions In the Other provisions section of this document.

Money you owe or are paying to the taxpayer

You may owe money to the taxpayer now or you may have to pay the taxpayer later, Either way, you must
send this monsy instead of paying the taxpayer.

1.1 you owe money to the taxpayer now, you must send us this amount right away.

2. i you owe money to the taxpayer within the next year, you must send this amount to us as soon as this
monsy becomes due,

3. il you owe money to the texpayer within or alter ono year, such as inlerest, rent, salary or wages,
dividends, annultles, or any other periodic payments, you mus! send this money to us as sooh as it
becomes due,

Please make your payment payable to the Receiver General.

Your legal obligation

You are required to send this money to us even If you were planning to or have been directed to send money
that would otherwise be payable to the taxpayer, o a creditor of the taxpayer, the taxpayer's representative,
or to any other person. :

Your Habllity

If you do not pay the money that is required according to the lerms of this requirement, you witt bacome
liable for the payment of this money.

. |3
RC281 £ (19)X (THIRD PARTY) Canada.
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Page 2 of 2

Notice details

Canadian Imparial Bank 9§‘_Commarce ~RTP Date Issued OCT 09 20’9

cco oW Byatuxi €lesi Livel
199 Bay Street
Toronto ON MS5L 1A2

Keep records

Keep a copy of this requirement to pay for at least ons year. Also keep a detalied record of all payments you
send us for at Ipast six years from the date you recelve this requirement.

Other provisions
One or more ot these provisions may apply to this requirement to pay.

- Subsectlon 23(2) Canada Penslon Plan

- Seactlon 99 Employment nsurance Act

- Section 67 Income Tax Act, 2000 - Newloundland and Labrador
- Section 61 Income Tax Act - Prince Edward Istand

- Section 79 Income Tax Act - Nova Scotla

- Saclion 33 Income Tax Acl - New Brunswick

- Seclion 27 Income Tax Act - Ontarlo

- Subsection 36(1) Incomae Tax Act - Manitoba

Seaction 108 Income Tax Act, 2000 - Saskatchewan
Section 69 Alberta Personal Incoma Tax Act

Secltion 47 Income Tax Act - British Columbia

Sectlon 32 Income Tax Act - Northwes! Territories
Seclion 32 Income Tax Act - Nunavut

Section 40 Income Tax Act « Yukon

Section 33 of the Pelroleum and Gas Revenus Tax Act

For more Information regarding requirements to pay, go o canada.ca/cra-requirement-to-pay.

. 'w /éieimm; -

5

L2 T R S TR B

Director, Tax Sérv!ces Qffice

(THIRD PARTY)
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This is Exhibit “O” referred to in the Affidavit of Sieg Flatt
sworn November 19, 2019.
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i*! Canada Revenue  Agence du revenu
Agency du Canada

11595

Protected B when compleled

Response - reqjuirement to pay

{f no money I8 due or payable to the taxpayer

Please provids us with the details by retuming this form lo the address shown below or by calling the conlact on the requirement to pay,

Canadian Imperial Bank of Commerce -ATP

Account number Roturn address
103839965RP0O001 Windsor Tax Services
Third panty 101-441 University Ave. W.

Windsor ON N9A 658
ATTN: Melissa Prestyko (1218)

Reason no mensy is dua or payabla:

NO PAYMENT ENCLOSED BECAUSE THERE ARE NO FUNDS TO REMIT AT THIS TIME.

Name (print) Telephone number
. -866-951-
SYED FAROOQ SHAHZAD _1-666-951:3299 —
October 18, 2019 OFFICER

Note

Retuming this form does not relleve you of your obligation to comply with the requirement to pay,

{Ca tarmulaire est disponible en frangals.)

RC2500E X

Canadi




This Is Exhibit “P” referred to in the Affidavit of Sieg Flatt sworn
November 19, 2019.

CIRAAL

Commissioner for Ta ing Affidavits {or as may be)

ERIC J. ROCKEFELLER
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0CT. 25. 2019 2:09PM REY, COLLECTIONS NO. 3470 P 1

E.&E Canada Revenue  Agenoe du revenu
Agenty du Ganada

i

Tax Cantre
Windeor ON N9A 588

October 25, 2019

CANADTIAN IMPERIAL BANK OF COMMERCE -RTPD Account Number
c/0 QCO CCW B2 SECURITIES LEVEL 10383 9965 RFPOOOL
199 BAY STREET

TORONTO ON M5L 1a2

Dear Sir or Madam:

Rae: Requ:l.z:ement to Pay

Tt T DEater OotbherTg, 2019 .

. Name: NAUSSH PLUMBING & HRATING INC. (sﬂmatlme aarrying on
business as GARNET'Z PLUMBING AND HEATING; NAUSS

b s by mmetdaid d At w12 % 4y mppp— germr

Lffeative October 25, 2019, we have cancelled the "Raquirement to
Pay" dated QOcteober 9, 2019, which wa sent to you under the "Incoma
Tax Act, "

Tf funds were available as of the date of the receipt of the
ahove-raferenced "Requiremant to Pay,” up to and inciuding
Octobex 25, 2019, the date of the ¢ancellatilon, but you have not
yaet gant . them to the Canada Reventue Agency, pleage send them to ua

immediately,

The cancellation of the above-referenced "Requirement to Pay" does
not in any way affect the rights of the Canada Revenue Agency
under pubgections 227 (4) and (4.1} "Income Tax Act" for amounts
daducted at gourga, Thank vou very much for vour co-operation,

Yours truly,

[ Y TPPUppOY SR £ e ow A e oums s . P L L I TR g

Melipsa Prestyko (1218)
& Collactions Officer

I i L e T VPN | R YR PP S VSra Y

Canad¥ TNRGmor- gt S




This is Exhibit “Q" referred to in the Affidavit of Sieg Flatt
sworn November 19, 2019.
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Commissioner for Takmg ffidavits {or as may be}

ERIC J. ROCKEFELLER




CERTIFICATE, OF TREASURER
TOWN OF ESPANOLA

Bipanol

Lawyer: QOWLING LAFLEUR HENDERSON LLP
ONE MAIN STREET WEST
HAMILTON ON L8P 425

Location: 651 HIGHWAY 8/ CEN ST
Ownar: NAUSS PLUMBING & HEATING

STATEMENT OF ARREARS OF TAXES (MUNICIPAL ACT S.0, 2001, ¢.25 8.352)

119 99

Certiflcato No.: 140182
Date : August 07, 2019
Flie Reference No ! H218127

Roll: 226 000 00916100.0000
Property: MERRITT CON & PTLOT 8 PCL 10208

NO AREA CHARGES AND OTHER ADJUSTMENT CHARGES
~ NO LOCAL IMPROVEMENTS

YEAR TAXES LEVIED TAXES QUTSTANDING INTEREST OUTSTANDING TOTAL
2016 & Prion: 0.00 0.00 0.00
2017: (638,35 0.00 0.00 0.00
2018 §519.02 6519.02 1267.89 7776.91

Total 6519.02 1267008 7778.91

CURRENT TAX GERTIFICATE (MUNIGIPAL AGT 8.0. 2004, ¢.26 8.362)

INSTALLMENT EFFEGTIVE TAXES LEVIED TAXES QUTSTANDING TAXES PAST DUE

Fob 20,2019 | 2019 1630.61 1630.81 1630.51

Apr30,2019 | 2019 1620.00 1629.00 1820.00

Jul 31, 2019 F 2010 1799.94 1790.94 17090,84
Sep 30,2018 F 2018 4798.00 1798.00

Panalty 226,22 226,22

Cradit 0.00

Misc. Charges 0,00 0.0

Taotal 6868.45 7084.67 £52806.67

' TOTAL PAST DUE| 13082.58 |

I hereby certify that the ahove statements respectively show all arrears of

taxes returned to this office and diie and owing egalnst the abovo lands.

e

Treasurer

Cyn{hfa Townsenti
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P R LT LRSS PRSI SR B o P S S g 1 S bt ]

() R I AT Y ':‘f.' u' _t!' {3 "
Greater [Graid T QF QREATER BUDBURY

- tax ceificate

; e R
. i } fannun EL.v,n_fﬁf’_}s..ﬂ.l?ii*(:._“w.w__u_ Fea: 108.00
o e v B
Roll Number; 530?.020,015,05700,000}0 R et e psees
Bate: Jul, 16, 2019 Appllcant: Assessad Ownar(s) Malling Address:
GOWLING WLG NALISS PLUMBING AND HEAT 2590 LASALLE BLVD
Cerlificate #: 117565 ﬁ/l‘fﬁﬁd_;’-\(l)%%&WEST gg}\) Eg?y ON
Reforonce; H2181427 L8P 426
Assessmont: 280,000 Property Description: Properly Address:
MEELON CON 6 LOT 9 PCL 18¢ 2590 LASALLE BLVD
T Levl IRREG
axes Levied 12041.968F 101.75FR D
Previcus Yoar: 10,114.34
Year Type Quistanding Bllled
20190 Total 4,082.70 9.957.70
Penally 0.00
2018 Arroars 0,00
Interest 0.00
2017 Arraars 0.00
fnterest 0.00
2016+ And prior arrears 0,00

And prior inlerast 0.00

Total Owing: - 408270*(}-5@_!”’3 ACCOUNT

Local mprovements
Bylaw Yoar Bylaw Id Anmount

Note: Above Local improvemaents, if ahy, are includad In Final billed amounts

Cily Treasurer par. u]/u Voo 205 %

Note: Errors and omissions axceptad, Above does nol nacessarlly Include wtllity biEIs.LSec!ion 33 or 34 supplementary tax
billings, Administration Fees charged in accordance wilh, or adjustiments made under the Municipal Act. The Informallon on
this certificate Is based on cheques tendered belng honourad by the bank upon which they are drawn, Any cred!l balance is
not verifed, No adjustment should be made unless credit balance Is known and acknowledged as an overpayment,

Panally Charges:
Lale payments are subject lo a penally charge of 1.26% the day after due date and the first day of each month uniil pald,

This Centificate may be subject to further adjustments of taxes on assessment in the commerclal, industriel, multi-residential,
and relaled optional classes as a result of revislons that may be required lo phase-in adjusiment caloulations pursuant to the
Fairness for Properly Taxpayers Act 1998 and the Continuad Protection for Properly Taxpayers Act, 2000

PO Box 6565 STN A 200 Brady Strest Sudbury ON PJ3A 452
CP 6665 S8UCC A 200 rus Brady Sudbury ON P3A 452
Phone: (706) 671-2489 Fax: (70b) 671-9327




Gonling WLG * py 2/2

Auvg, 9. ‘1 {61 | “
conbint D6l 2 suflunieinality of Markstay-Yarron Certitluate No.aab® 0511 . 2
THE MUNIGIPALITY OF MARKSTAY-WARRERN ﬂ . Date ; fAumlst 08, 2019
21 MAIN STREET SOUTH PO BOX 70 Fila Reference No : H248127
MARKSTAY, ON PO 260 L
Lawyor; GOWLING WLG {CANADAY LLP Roll: 6208 000 00422600.0000
Property: HAGAR GONALOT 12 POL
ONE MAIN 5TW pearty; g"%"fg;ﬁ”ﬁaﬂP
5IR1B ART 1 PLAN
HAMILTON OM
LopAZ6 ‘ M1034 LOT 22

Logetlon: 7 MILICHAMP ST .
Ownar; NAUSS PLUMBING & HEATING ING

Requastad hyiCherie Mitchell

STATEMENT OF ARREARS OF TAXES (MUNICIFAL ACT 8.0, 2004, 026 5.362)

YEAR TAXES LEVIED | TAXES DUTSTANDING! INTEREST OUTSTANDING TOTAL '
2016 & Prion: 1 1456042 ' 1468,04 18006.46
AT 14724.28 . . 19002.01 R 1600.24 20002.26
2018 14412 45 - ,' 18832.40 ’ J8B3.28 20746.77
Tatal - L E2an4.97 ) 5238.68 B7623.48 |

CURRENT TAX CERTIFICATE (MUNIGIPAL ACT 5.0, 2001, 0,28 5.362)

WSTALLMENT EFFECTIVE TAXES LEVIED TAXES OUTSTANRING| TAXES PAST DUE

Fob 28,2010 | 3603.28 3603.23 4603,23

Mar 28, 2010 | 3603.00 36803,00 603,00

Jul3n, 2619 F . 340206 . 3402.08 3402.98
Auy 80, 2018 £ 3401.00 23404.00

Panally 125,82 1125.82

Cradit 0,00

Mise., Ghargew 4827.80 4827.80

Total 14010.19 10983.81 1666281

TOTAL PABT DUE [ 7A1118.29 |

! herahy certify that the above statomonts respentively si. . '?\"7: R
taxtes ralumed {0 this office and due and owing afainat* 7"

Goline Andaraon }

Notes : No Munelpal Dialn




This is Exhibit “R” referred to in the Affidavit of Sieg Flatt
sworn November 19, 2019,

0/

Conwnissioner for Takmg idavits (or as may be}

ERIC J. ROCKEFELLER
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ONTARIO
SUPERIOR COURT OF JUSTICE

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, ¢. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE ACT,R.S.0,
1990, ¢, C-43, AS AMENDED

BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE
Applicant

-and -

NAUSS PLUMBING & HEATING INC.

Respondent

CONSENT TO ACT

MNP Ltd. hereby consents to act as receiver and manager over all of the assets, undertakings and
properties of every nature and kind whatsoever and wherever situate, including al! proceeds thereof, of Nauss
Plumbing & Heating Inc,, in accordance with an order substantially in form of the receivership order sought and
included in the App]ication Record of Canadian Imperial Bank of Commerce.

DATED the ; f’ day of November, 2019

MNP Lid,

/N mef Qj" f. /I/ /f{/(/(’l‘//{d)(i’)/c e
%Ee ég,;m e /’3@,/.,%
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Court File No. CV-©
ONTARIO

SUPERIOR COURT OF JUSTICE

THE HONOURABLE ) FRIDAY, THE 29"

JUSTICE ) DAY OF NOVEMBER, 2019

CANADIAN IMPERIAL BANK OF COMMERCE
Applicant
- and -
NAUSS PLUMBING & HEATING INC.

Respondent

ORDER
(appointing Receiver)
THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of
the Bankruptey and Insolvency Act, R.S.C. 1985, ¢. B-3, as amended (the "BIA") and section 101
of the Courts of Justice Act, R.S.0. 1990, ¢. C.43, as amended (the "CJA") appointing MNP Ltd.
(“MNP”) as receiver and manager (in such capacities, the "Receiver") without security, of all of
the assets, undertakings and properties of Nauss Plombing & Heating Inc. (the "Debtor")
acquired for, or used in relation to a business carried on by the Debtor, was heard this day at 155

Elm Street, Sudbury, Ontario.

ON READING the affidavit of Sieg Flatt sworn November 19, 2019, and the Exhibits
thereto and on hearing the submissions of counsel for the Applicant, counsel for the Debtor,

those other parties listed on the counsel slip, no one else appearing for any other party although

104
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-0

duly served as appears from the affidavit of service of ® sworn November 19, 2019 and on

reading the consent of MNP to act as the Receiver,
SERVICE

i, THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this application is properly

returnable today and hereby dispenses with further service thereof.
APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of
the CJA, MNP is hereby appointed Receiver, without security, of all of the assets, undertakings
and properties of the Debtor acquired for, or used in relation to a business carried on by the
Debtor and all proceeds thereof (collectively, the "Property"), including but not limited to the
lands and premises listed in Schedule “B™ hereto (the “Real Property™).

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

(a)  to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the

Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent
security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be necessary or desirable;




(©

(d)

(©)

®

(g)

(h)

(i)

127

-3

to manage, operate, and catry on the business of the Debtor, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or

cease to perform any contracts of the Debtor;

to engage consulfants, appraisers, agents, real estate brokers, experts,
auditors, accountants, managers, counsel and such other persons from time
to time and on whatever basis, including on a temporary basis, to assist
with the exercise of the Receiver's powers and duties, including without

limitation those conferred by this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Debtor or any part

or parts thereof,

to receive and collect all monies and accounts now owed or hereafter
owing to the Debtor and to exercise all remedies of the Debtor in
collecting such monies, including, without limitation, to enforce any

security held by the Debtor;
to settle, extend or compromise any indebtedness owing to the Debtor;

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtor, for any purpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtor, the Property or the Recei?er, and to
setfle or compromise any such proceedings. The authority hereby
conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;

10t

s

0




)

(k)

M

(m)

()

(0)
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-4-

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its

discretion may deem appropriate;,

to sell, convey, transfer, lease or assign the Property or any part or parts

thereof out of the ordinary coutse of business,

(i)  without the approval of this Court in respect of any transaction not
exceeding $50,000, provided that the aggregate consideration for

all such transactions does not exceed $50,000; and

(i)  with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, or section 31 of the Ontario Morigages

Act, as the case may be, shall not be required.

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the
Property against title to any of the Property including as against the Real

Property;

to apply for any permits, licences, approvals or permissions as may be

required by any governmental authority and any renewals thereof for and

10

5
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-5-

on behalf of and, if thought desirable by the Receiver, in the name of the
Debtor;

(p)  to enter into agreements with any trustee in bankruptcy appointed in
respect of the Debtor, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtor;

(@)  to exercise any shareholder, partnership, joint venture or other rights

which the Debtor may have; and

() to take any steps reasonably incidental to the exercise of these powers or

the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person,

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4, THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors,
officers, employees, agents, accountants, legal counsel and shareholders, and all other persons
acting on its instructions or behalf, and (iii} all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver's request,

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any .other papers, records and information of any kind related to the business or
affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data

storage media containing any such information (the foregoing, collectively, the "Records") in

106
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-6 -

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the Receiver due
to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords
with notice of the Receiver’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
fo have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Receiver, or by further Order of this Court
upon application by the Receiver on at least two (2) days notice to such landlord and any such

secured creditors,

10

9
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NO PROCEEDINGS AGAINST THE RECEIVER

8. THIS COURT ORDERS that no proceeding or enforcement process in any coutt or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court,

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the
Property shall be commenced or continued except with the wriiten consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

10.  THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or
affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any "eligible financial contract" as defined in the BIA, and further provided that
nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business
which the Debtor is not lawfully entitled to carty on, (ii} exempt the Receiver or the Debtor from
compliance with statutory or regulatory provisions relating to health, safety or the environment,
(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent

the registration of a claim for lien,

NO INTERFERENCE WITH THE RECEIVER

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtor, without written consent of the Receiver or

leave of this Cout.

CONTINUATION OF SERVICES

12, THIS COURT ORDERS that all Persons having oral or written agreements with the

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including
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without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtor or
such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Count,

RECEIVER TO HOLD FUNDS

13, THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the
credit of such Post Receivership Accounts from time to time, net of any disbursements provided
for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or

any further Order of this Court.

EMPLOYEES

14, THIS COURT ORDERS that all employees of the Debtor shall remain the employees of
the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the
employment of such employees. The Receiver shall not be liable for any employee-related
Habilities, including any successor employer liabilities as provided for in section 14.06(1.2) of
the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in
respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner

Protection Program Act.




PIPEDA

15, THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a manner which is in all
material respects identical to the prior use of such information by the Debtor, and shall return ail
other personal information to the Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

16.  THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance conirary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmmental Protection Act, the Onfario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothing herein shail
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.
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LIMITATION ON THE RECEIVER’S LIABILITY

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation.

RECEIVER'S ACCOUNTS

18, THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their
reasonable fees and disbursements, in each case at their standard rates and charges uniess
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on
the Property, as security for such fees and disbursements, both before and after the making of
this Order in respect of these proceedings, and that the Receiver's Charge shall form a first
charge on the Property in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7),

81.4(4), and 81.6(2) of the BIA.

19.  THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from tinme to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby refeired to a judge of the Commercial List of the Ontario Superior Court of Justice.

20.  THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates
and charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP

21.  THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to

borrow by way of a revolving credit or otherwise, such monies from time to time as it may

(N

J
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consider necessary or desirable, provided that the outstanding principal amount does not exceed
$70,000 (or such greater amount as this Court may by further Order authorize) at any time, at
such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures, The whole of the Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge")
as security for the payment of the monies borrowed, together with interest and charges thereon,
in priority to all security interests, frusts, liens, charges and encumbrances, statutory or
otherwise, in favour of any Person, butf subordinate in priority to the Receiver’s Charge and the

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

22, THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

23, THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any

amount borrowed by it pursuant to this Order,

24, THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

25, THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

websitle at hitp://www ontariocourts.ca/sci/practice/practice-directions/toronto/e-service~

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of

documents in accordance with the Protocol will be effective on transmission. This Court further
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orders that a Case Website shall be established in accordance with the Protocol with the
following URL: www.MNPdebt.ca/Nauss,

26,  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, coutier, personal delivery or facsimile
transmission to the Debtor's creditors or other interested parties at their respective addresses as
last shown on the records of the Debtor and that any such service or distribution by courier,
personal delivery or facsimile transmission shall be deemed to be received on the next business
day following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.

GENERAL

27.  THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.

28.  THIS COURT ORDERS that the Receiver is hereby authorized and empowered, but not
obligated, to cause the Debtor to make an assignment in bankruptcy and nothing in this Order

shall prevent the Receiver from acting as trustee in the Debtor’s bankruptcy.

29.  THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

30.  THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and

that the Receiver is authorized and empowered to act as a representative in respect of the within

BN
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proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

31,  THIS COURT ORDERS that the Applicant shall have its costs of this motion, up to and
including entry and service of this Order, provided for by the terms of the Applicant’s security
or, if not so provided by the Applicant’s security, then on a substantial indemnity basis to be paid
by the Receiver from the Debtor's estate with such priority and at such time as this Court may

determine,

32, THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.
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SCHEDULE "A"
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT §

L. THIS IS TO CERTIFY that MNP Ltd., the receiver (the "Receiver") of the assets,
undertakings and properties Nauss Plumbing & Heating Inc. acquired for, or used in relation to a
business carried on by the Debtor, including all proceeds thereof (collectively, the “Property”)
appointed by Order of the Ontario Superior Court of Justice (the "Court") dated the __ day of

, 2019 (the "Order") made in an action having Court file number

, has received as such Receiver from the holder of this certificate (the

"Lender") the principal sum of $ , being part of the total principal sum of
$ which the Receiver is authorized to borrow under and pursuant to the Order,

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the day
of each month] after the date hereof at a notional rate per annum equal to the rate of per
cent above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankrupicy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

4, All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of the

Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order,

DATED the day of ,20
MNP Ltd., solely in its capacity
as Receiver of the Property, and not in its

personal capacity

Per;

Name:
Title:




SCHEDULE "B"

DESCRIPTION OF REAL PROPERTY

. The lands and premises municipally known as 551 Centre Street, Espanola, Ontario and
legally described as:

¢ PIN 73407-0024 (LT): PCL 10208 SEC SWS; PT LT 8 CON 5 MERRITT AS IN
LT64894 EXCEPT PT 1 53R13128 & PT 153R17437;, S/T PT 2 & 3 53R13128 AS IN
LT696426; ESPANOLA

. The lands and premises municipally known as 2590 Lasalle Blvd., Sudbury, Ontario and
legally described as:

e PIN 73564-0117 (L.T): PCL 18965 SEC SES; PT LT 9 CON 6 NEELON AS IN LT
109921 EXCEPT LT 1 PL M861; S/T L'T80621; GREATER SUDBURY

. The lands and premises municipally known as 7 Millichamp Street, Markstay, Ontario, and
legally described as:

¢ PIN 73484-0035 (LT): PCL 53626 SEC SES; FIRSTLY: LT 22 PL M1034 HAGAR;
SECONDLY; PT LT 12 CON 3 HAGAR PT I, 53R16102; MARKSTAY-WARREN

. The lands and premises municipally known as 1330 North Road, Markstay, Ontario, and
legally described as;

e PIN 73488-0010 (I.T): PCL 51424 SEC SES; PTLT 12 CON | LOUGHRIN PT 1 & 2
53R15954; MARKSTAY-WARREN
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Court File No. Cv-®
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE ) WEEKBAYFRIDAY, THE #29%
)

JUSTICE ) DAY OF MONTHNOVEMBER, 200¢R2019

PLAINTIER!
Plaintff

CANADIAN IMPERIAL BANK OF COMMERCE
Applicant
-and -

DEFENDANMT

Defendant

NAUSS PLUMBING & HEATING INC.
Respondent
ORDER

(appointing Receiver)

*_The Medel-Order—Subcommitiee—notes—that—areceivership—proceeding—may—be-commenced by action-or—by
WMH@M@WM&Wh%&%&%ﬁW&WM%%

DBOCSTOR:HHI42D




2.

THIS MOTIONAPPLICATION made by the Plaintff Applicant for an Order pursuant to
section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3, as amended (the "BIA")
and section 101 of the Courts of Justice Act, R.S.0. 1990, ¢. C.43, as amended (the "CJA")
appointing REGCEIVER'S NAMEIMNP Ltd. (“MNP”) as receiver {-and manager} (in such

capacities, the "Receiver") without sccurity, of all of the assets, undertakings and properties of
HEBTORS NAMEINauss Plumbing & Heating Inc. (the "Debtor™) acquired for, or used in
relation to a business carried on by the Debtor, was heard this day at 330-University Avenue;
Terente 155 Elm Street, Sudbury, Ontario.

ON READING the affidavit of [INAME]Sicg Flatt sworn {-DA—’PE—}November 19,2019, and
the Exhibits thereto and on hearing the submissions of counsel for INAMES]—neo—onethe
Applicant, counsel for the Debtor, those other parties listed on the counsel slip, no one clse
appearing for INAME]any other party although duly served as appears from the affidavit of
service of NAME]}® sworn [PATEINovember 19, 2019 and on reading the consent of

RECEIVER'S- NAME]MNP to act as the Receiver,

SERVICE

I, THIS COURT ORDERS that the time for service of the Notice of MetierApplication and
the MetienApplication Record is hereby abridged and validated® so that this metienapplication is

properly returnable today and hereby dispenses with further service thereof.
APPOINTMENT

2, THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of the
CJA, RECEIVER'S- NAMEIMNP is hereby appointed Receiver, without security, of all of the
assets, undertakings and properties of the Debtor acquired for, or used in relation to a business

carried on by the Debtoryneluding and all proceeds thereof (collectively, the "Property”),

E—Seetieﬁ%@}eﬂh@%&gmﬁéeHhaHhe—GeuanajLappein&a{eeeiver—ﬂen—appﬁeaﬁen—by—a—sesuredsreéiterl.

3

POCSTORHIHZ42\0




Property™).

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

(a)

(b)

(c)

(d)

(©

to take possession of and exercise control over the Property and any and all

proceeds, receipts and disbursements arising out of or from the Property;

to receive, preserve, and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent security
personnel, the taking of physical inventorics and the placement of such

insurance coverage as may be necessary or desirable;

to manage, operate, and carry on the business of the Debtor, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or cease

to perform any contracts of the Debtor;

to engage consultants, appraisers, agents, real estate brokers, experts,
auditors, accountants, managers, counsel and such other persons from time
to time and on whatever basis, including on a temporary basis, to assist with
the exercise of the Receiver's powers and duties, including without

limitation those conferred by this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Debtor or any part or

parts thereof}




®
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(h)

(i)

)

(k)
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to receive and collect all monies and accounts now owed or hereafter owing
to the Debtor and to exercise all remedies of the Debtor in collecting such
monies, including, without limitation, to enforce any security held by the

Debtor;
to settle, extend or compromise any indebtedness owing to the Debtor;

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtor, for any purpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtor, the Property or the Receiver, and to
settle or compromise any such proccedings.* The authority hereby
conveyed shall extend to such appeals or applications for judicial review in

respect of any order or judgment pronounced in any such proceeding;

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and negotiating
such terms and conditions of sale as the Receiver in its discretion may deem

appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts

thereof out of the ordinary course of business,

(i)  without the approval of this Court in respect of any transaction not

exceeding $———50,000, provided that the aggregate

consideration for all such transactions does not exceed
$——50,000; and
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(ii)  with the approval of this Court in respect of any transaction in which
the purchase price or the aggregate purchase price exceeds the

applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario Personal
Property Security Act, for section 31 of the Ontario Mortgages Act, as the
case may be,J* shall not be required;and-in-each-case-the Ontario-Bulle-Sales

Aectshallnotapply.

(D to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

(m) to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;

(n)  to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property including as against the Real
Property;

{0) to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and on
behalf of and, if thought desirable by the Receiver, in the name of the

Debtos;

bankrupteymay-have-the-effestofaltoringthe priorities-amonpereditorsand-therefore-the-specificenthority of the
Courtshould be-songht-if-the-Receiver-wishos-to-take-one-of thesesteps:

DOCSTORAHHES
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(p)  toenter into agreements with any trustee in bankruptey appointed in respect
of the Debtor, including, without limiting the generality of the foregoing,
the ability to enter into occupation agreements for any property owned or

leased by the Debtor;

G)) to exercise any sharcholder, partnership, joint venture or other rights which

the Debtor may have; and

® to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i} the Debtor, (ii) all of its current and former directors,
officers, employees, agents, accountants, legal counse! and sharcholders, and all other persons
acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the foregoing,
collectively, being "Persons" and cach being a "Person”) shall forthwith advise the Receiver of
the existence of any Property in such Person's possession or control, shall grant immediate and
continued access to the Property to the Receiver, and shall deliver all such Property to the Receiver

upon the Receiver's request.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting records,
and any other papers, records and information of any kind related to the business or affairs of the
Debtor, and any computer programs, computer tapes, computer disks, or other data storage media
containing any such information (the foregoing, collectively, the "Records") in that Person's
possession or control, and shall provide to the Receiver or permit the Receiver to make, retain and
take away copics thereof and grant to the Receiver unfettered access to and use of accounting,

computer, software and physical facilities relating thereto, provided however that nothing in this
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paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, or the granting of
access to Records, which may not be disclosed or provided to the Receiver due to the privilege
attaching to solicitor-client communication or due to statutory provisions prohibiting such

disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access fo the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and providing
the Receiver with any and all access codes, account names and account numbers that may be

required to gain access to the information.

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords
with notice of the Receiver’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled to
have a representative present in the leased premises fo observe such removal and, if the landlord
disputes the Receiver’s entitlement to remove any such fixture under the provisions of the lease,
such fixture shall remain on the premises and shall be dealt with as agreed between any applicable
secured creditors, such landlord and the Receiver, or by further Order of this Court upon
application by the Receiver on at least two (2) days notice to such landlord and any such secured

creditors,

NO PROCEEDINGS AGAINST THE RECEIVER

POGSTOR: 17429

127
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8. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the
Property shall be commenced or continued except with the written consent of the Receiver or with
leave of this Court and any and all Proceedings currently under way against or in respect of the

Debtor or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

10.  THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or
affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any "eligible financial contract” as defined in the BIA, and further provided that nothing
in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business which the
Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from compliance
with statutory or regulatory provisions relating to health, safety or the environment, (iii) prevent
the filing of any registration to preserve or perfect a security interest, or (iv) prevent the

registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence
or permit in favour of or held by the Debtor, without written consent of the Receiver or leave of

this Court,

CONTINUATION OF SERVICES

12, THIS COURT ORDERS that all Persons having oral or written agreements with the
Debtor or statutory or regulatory mandates for the supply of goods and/or services, including
without fimitation, all computer software, communication and other data services, centralized

banking services, payroll services, insurance, transportation services, utility or other services to

BOGSTORATHI4NG

e

0
0
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the Debtor are hercby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtor or such
other practices as may be agreed upon by the supplier or service provider and the Receiver, or as

may be ordered by this Court.

RECEIVER TO HOLD FUNDS

13, THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited info one or more new accounts fo be
opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit
of such Post Receivership Accounts from time to time, net.of any disbursements provided for
herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any

further Order of this Court.

EMPLOYEES

14, THIS COURT ORDERS that all employces of the Debtor shall remain the employees of
the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the employment
of such employees. The Receiver shall not be liable for any employee-related liabilities, including
any successor employer liabilities as provided for in section 14.06(1.2) of the BIA, other than such
amounts as the Receiver may specifically agree in writing to pay, or in respect of its obligations

under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Profection Program Act.

PIPEDA

IS, THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Profection and FElectronic Documents Act, the Receiver shall disclose personal

information of identifiable individuals to prospective purchasers. or bidders for the Property and to

BOCSTOR-HH408
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their advisors, but only to the extent desirable or required to negotiate and attempt to complete one
or more sales of the Property {(each, a "Sale"). Each prospective purchaser or bidder to whom such
personal information is disclosed shall maintain and protect the privacy of such information and
timit the use of such information to its evaluation of the Sale, and if it does not complete a Sale,
shall return all such information to the Receiver, or in the alternative destroy all such information.
The purchaser of any Property shall be entitled to continue to use the personal information
provided to it, and related to the Property purchased, in a manner which is in all material respects
identical to the prior use of such information by the Debtor, and shall return all other personal

information to the Receiver, or ensure that all other personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

16, THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or to take controi, care, charge, possession or management (separately and/or collectively,
"Possession”) of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of a
substance contrary to any federal, provincial or other law respecting the protection, conservation,
cnhancement, remediation or rehabilitation of the environment or relating to the disposal of waste
or other contamination including, without limitation, the Canadian Environmental Profection Act,
the Ontario Environmental Protection Act, the Ontarvio Water Resources Act, or the Ontario
Occupational Health and Safety Act and regulations thereunder (the "Environmental
Legislation"), provided however that nothing herein shall exempt the Receiver from any duty to
report or make disclosure imposed by applicable Environmental Legislation. The Receiver shall
not, as a result of this Order or anything done in pursuance of the Receiver's duties and powers
under this Order, be deemed to be in Possession of any of the Property within the meaning of any

Environmental Legislation, unless it is actually in possession.

LIMITATION ON THE RECEIVER’S LIABILITY

[7.  THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
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shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation.

RECEIVER'S ACCOUNTS

18.  THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their
reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to the
Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the
Property, as security for such fees and disbursements, both before and after the making of this
Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on
the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory
or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the
BIA.®

19.  THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice,

20.  THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates and
charges of the Receiver or its counsel, and such amounts shall constifute advances against its

remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP

21, THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered {o
borrow by way of a revolving credit or otherwise, such monies from time to time as it may

consider necessary or desirable, provided that the outstanding principal amount does not exceed

BOCSTOR-FH42G
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$§————70.,000 (or such greater amount as this Court may by further Order authorize) at any

time, at such rate or rates of interest as it deems advisable for such period or periods of time as it
may arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and is
hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in
favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as set

out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

22.  THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

23, THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates™) for any

amount borrowed by it pursuant to this Order.

24, THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed to

by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

25.  THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (ﬁhich can be found on the Commercial List
website at

http://www.ontariocourts.ca/sci/practice/practice-directions/toronto/e-service-protocol/) shall be

valid and effective service. Subject to Rule 17.05 this Order shall constitute an order for
substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d)
of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of documents in

accordance with the Protocol will be effective on transmission. This Court further orders that a
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Case Website shall be established in accordance with the Protocol with the following URL;

‘f@="www MNPdebt.ca/Nauss.

26,  THIS COURT ORDERS that if the service or distribution of documents in accordance with
the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any other
materials and orders in these proceedings, any notices or other correspondence, by forwarding true
copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile transmission to the
Debtor's creditors or other interested parties at their respective addresses as last shown on the
records of the Debtor and that any such service or distribution by courier, personal delivery or
facsimile transmission shall be deemed to be received on the next business day following the date

of forwarding thereof, or if sent by ordinary mail, on the third business day after mailing,

GENERAL

27.  THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.

28. THIS COURT ORDERS that the Receiver is hereby authorized and empowered, but not

obligated, to cause the Debtor to make an assignment in bankruptcy and nothing in this Order shall
prevent the Receiver from acting as a-trustee in bankruptey-ef-the Debtor’s bankruptey,

29,  THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this Court, as may
be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in

carrying out the terms of this Order.

30.  THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and that

the Receiver is authorized and empowered to act as a representative in respect of the within
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proceedings for the purpose of having these proceedings recognized in a jurisdiction outside
Canada.

31, THIS COURT ORDERS that the PlaintiffApplicant shall have its costs of this motion, up
to and including entry and service of this Order, provided for by the terms of the
PlaintiffApplicant’s security or, if not so provided by the PlaintiffApplicant's security, then on a
substantial indemnity basis to be paid by the Receiver from the Debtor's estate with such priority

and at such time as this Court may determine,

32.  THIS COURT ORDERS that any interested party may apply to this Court to vary or amend
this Order on not less than seven (7) days' notice to the Receiver and to any other party likely to be

affected by the order sought or upon such other notice, if any, as this Court may order.
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DOCSTOR-1I74742:8
SCHEDULE "A"
RECEIVER CERTIFICATE
CERTIFICATE NO.
AMOUNT $

1. THIS IS TO CERTIFY that fRECENVERS-MNAMEJMNP Ltd., the receiver (the
"Receiver") of the assets, undertakings and propertics [PEBTOR'S-NAME]Nauss Plumbing &
Heating Inc. acquired for, or used in relation to a business carried on by the Debtor, including all
proceeds thereof (collectively, the “Property”) appointed by Order of the Ontario Superior Court
of Justice{Cemmeretal-List) (the "Court") dated the  day of 20, 2019 (the

"Order") made in an action having Court file number -G , has received as

such Receiver from the holder of this certificate (the "Lender") the principal sum of
$ , being part of the total principal sum of $ which the Receiver is

authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the day of
each month] after the date hereof at a notional rate per annum equal to the rate of per cent

above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses,

4, All sums payable in respect of principal and interest under this certificate are payable at the

main office of the Lender at Toronto, Ontario,

5. Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver

3
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o

to any person other than the holder of this certificate without the prior written consent of the holder

of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of the

Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum

in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 20

RECENER'SNAMEIMNP Ltd,, solely in its
capacity

as Receiver of the Property, and not in its
personal capacity

Per:

Name:
Title;
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SCHEDULE "B"
DESCRIPTION OF REAL PROPERTY

1. The lands and premises municipally known as 551 Centre Street, Espanola, Ontario and legally

described as:

e PIN 73407-6024 (1.1): PCI 10208 SEC SWS; PT LT 8 CON 5 MERRITT AS IN
LT64894 EXCEPT PT | 53R13128 & PT 153R17437; S/T PT 2 & 3 53R13128 AS IN
LT696426; ESPANOLA

2. The lands and premises municipally known as 2590 Lasalle Blvd., Sudbury, Ontario and

legally described as:

o PIN 73564-0117 (LT): PCL 18965 SEC SES; PT LT 9 CON 6 NEELON AS IN LT
109921 EXCEPT LY { PE M861; S/T 1L180621; GREATER SUDBURY

3. The lands and premises municipally known as 7 Millichamp Street, Markstay, Ontario, and
legally described as:

e PIN 73484-0035 (1.T): PCL 53626 SEC SES; FIRSTLY: LT 22 PI, M1034 HAGAR,;

SECONDLY: PT LT 12 CON 3 HAGAR PT 1, 53R16102; MARKSTAY-WARREN

4. The lands and premises municipally known as 1330 North Road, Markstay, Ontario, and
legally described as:

o PIN 73488-0010 (I.T): PCL 51424 SEC SES; PTLT 12 CON 1 LOUGHRIN PT | & 2

S3R15954, MARKSTAY-WARREN
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This is Exhibit B referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

WY/

(

A Commissioner for Taking Affidavits (or as may be)
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Court File No. CV-19-8866-0000

ONTARIO

SUPERIOR COURT OF JUSTICE

CANADIAN IMPERIAL BANK OF COMMERCE

Applicant

- and -

NAUSS PLUMBING & HEATING INC.,

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C, 1985,
c. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0. 1990, ¢. ¢-43, as amended

SUPPLEMENTAL APPLICATION RECORD

November 25, 2019

TO:

THE SERVICE LIST

GOWLING WLG (CANADA) LLP
Barrister and Solicitors

Suite 1600, First Canadian Place

100 King Street West, Toronto, ON M5X 1G5

Haddon Murray (LSO# 61640P)

Tel:  (416) 862-3604

Fax: (416) 862-7661

Email: haddon.murray(@gowlingwlg.com

Lawyers for the Applicant
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SERVICE LIST

TO:

AND TO:

AND TO:

AND TO:

NAUSS PLUMBING & HEATING INC,
2590 Lasalle Blvd.
Sudbury, ON, P3A 4R7

Denis Groves

Tel:  (705) 566-2359

Fax: (705) 566-9570

Email: manager(@naussplumbing.ca

MNP LTD.

111 Richmond Street West
Suite 300

Toronto, ON M5H 2G4

Jerry Henechowicz

Tel: (416)515-3924

Fax: (416)323-5240

Email: jerry.henechowicz@munp.ca

Proposed Receiver

CANADA REVENUE AGENCY C/O DEPARTMENT OF JUSTICE
Ontario Regional Office

The Exchange Tower, Box 36

130 King Street West, Suite 3400

Toronto, ON MSX 1K6

Diane Winters

Tel:  (416)973-3172

Fax: (416)973-0810

E-Mail: diane.winters@justice.gc.ca

Counsel to the Minister of National Revenue

MINISTRY OF FINANCE
Office of Legal Services

33 King Street West, 6th Floor
Oshawa, ON L.1H 8H5

Kevin J, O’Hara

Tel:  (905) 433-6934

Fax: (905)436-4510

Email: kevin.ohara@fin.gov.on.ca




AND TO:

AND TO:

AND TO:

AND TO:

FORD CREDIT CANADA LIMITED
P.O. Box 2400

Edmonton, AB T5J-5C7

Tel:  780-443-5363

Fax: 866-341-0119

FORD CREDIT CANADA COMPANY
P.O. Box 2400

Edmonton, AB T5J-5C7

Tel:  780-443-5363

Fax; 866-341-0119

739572 ONTARIO LIMITED
Att: Angelo & Mary Capozzi
17 King’s Inn Trail

Thornhiil, ON L3T 1T6

Tel:  (905) 881-1431
Fax: (905) 882-4738

KORA MANAGEMENT LTD,
1374 Arlington Boulevard
Sudbury, ON P3E 6HS8

Tel:  (705) 675-2251
Fax: (705) 675-6302
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Court File No, CV- CV-19-8866-0000
ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

CANADIAN IMPERIAL BANK OF COMMERCE
Applicant

- and -

NAUSS PLUMBING & HEATING INC.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985,
¢. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0. 1990, ¢, ¢-43, as amended

INDEX
Tab Document
1. Affidavit of Sieg Flatt sworn November 25, 2019
A. Exhibit "A" - Standard Charge Terms No. 201203
B. Exhibit "B" - Marstay Millichamp acknowledgement
C. Exhibit "C" - Espanola acknowledgement
D. Exhibit "D" - Sudbury acknowledgement
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Court File No. CV-19-00008866-0000
ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE

Applicant
- and -

NAUSS PLUMBING & HEATING INC.
Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985,
¢. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0, 1990, ¢, C-43, as amended

SUPPLEMENTAL AFFIDAVIT OF SIEG FLATT
(Sworn November 25, 2019)

1, Sieg Flatt, of the City of Burlington, in the Province of Ontario, MAKE OATH AND SAY AS

FOLLOWS:

1 I am a senior manager in the special loans department of the Applicant, Canadian Imperial Bank of
Commerce (the “Bank”), and as such, | have personal knowledge of the matters to which 1 hereinafter
depose save and except where I refer to matters based on information and belief, in which case 1 verily

believe that information to be true.

2. This affidavit is supplementary to my affidavit dated November 19, 2019 in support of an
application by the Bank for an order appointing MNP Ltd. (“MINP”) as receiver and manager (“Receiver”)
over the assets, undertakings and properties (collectively, the “Property”) of Nauss Plumbing & Heating

Ine, (“Nauss”).

TOR_LAWA 1013006111
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3, As described in my affidavit dated November 19, 2019, Nauss is the registered owner of the

following properties in northern Ontario (listed below by their respective municipal addresses):
(a) 25690 Lasalle Boulevard, Sudbury, Ontario (the “Sudbury Property”);
(b 551 Centre Street, Espanola, Ontario (the “Espanola Property”);
(c) 7 Millichamp Street, Markstay, Ontario (the “Markstay Millichamp Property”); and

(d) 1330 North Road, Markstay, Ontario (the “Markstay North Road Property” together
with the Sudbury Property, the Espanola Property and the Markstay Millichamp Property,
the “Real Property”).

4, On August 9, 2017, the Bank, as lender, and Nauss, as borrower, entered into a credit agreement
(the “Credit Agreement”). Attached to my affidavit dated November 19, 2019 as Exhibit B is a true copy
of the Credit Agreement and the Small Business Credit Terms & Conditions. As security for the

indebtedness, among other things Nauss delivered to the Bank:
(a) a charge / mortgage in the principal amount of $583,000.00 against the Markstay
Millichamp Property (the “Markstay Millichamp Charge”);
(b) a charge / moﬂgage.in the principal amount of $206,000.00 against the Espanola Property

(the “Espanola Charge”); and

() a charge / mortgage in the principal amount of $210,000.00 against the Sudbury Property
(the “Sudbury Charge”, together with the Markstay Millichamp Charge and the Espanola

Charge, the “Mortgages™) .

Attached to my affidavit dated November 19, 2019 as Exhibits “D”, “E” and “F” are true copies of the

Mortgages.

5. Each of the Mortgages indicate the Standard Charge Terms No, 201203 apply (the “Standard

Charge Terms”). Attached hereto as Exhibit “A” is a true copy of the Standard Charge Terms.

TOR_LAWA 101300611t
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6. Nauss executed an acknowledgment for each of the Mortgages dated August 21, 2017, stating:

The undersigned, being the mortgagor in the above transaction, hereby acknowledges
receiving a copy of Standard Charge Terms No. 201203 before signing the above charge
or mortgage, and the undersigned understands that the said Standard Charge Terms are
incorporated by reference into such charge or mortgage.

Attached hereto as Exhibits “B”, “C” and “D” are true copies of the Markstay Millichamp

acknowledgment, the Espanola acknowledgement and the Sudbury acknowledgement, respectively.

7. This Affidavit is sworn in support of the Bank’s application for the relief set out in paragraph 2

above and for no other or improper purpose,

SWORN before me at the City of Hamilton,
in the Province of Ontario this 25™ day
of Novembaey, 2019

5 :

Sl el
EMMA DALZIEL (LSO #70263E) SIEG FLATT
Commissioner for taking affidavits, etc.
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This is Exhibit "A” referred to in the Supplemental Affidavit of
Sieg Flatt sworn November 25, 2019.

Commissioner for Taking Affidavifs (or as may be)

Emma Dalziel
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Ontario
Page tof 13
Commergial Collateral Mortgage
Standard Charge Terms
Land Registration Reform Act
Filed By: Canadian Imperial Bank of Cornmerce
Filing Number: 201203
Filing Drate: January 30, 2012

The following set of standard charge lerms shall be deemed to be included In every charge in which the set Is referred to by its
filing number, as provided in section 9 of the Act.

1. DEFINITIONS

In this
(@
()

(c}
@

(e}

®

(g}

(h}

set of standard charge terms:
“Act” means the Land Regisiralion Reform Act, {Onlaria), as amended or reptaced from time to time;

“Amount Secured’ means the aggregate of (i} the Principal Amount, {ii} all Intarest and compound Interest at the
Interest Rate, {iii) Costs, and (iv} Interest at the Interest Rate on any Interest or Costs not patd when due,

“Bank® means Canadian Imperial Bank of Commercs, ils successors and assigns,

“Charge” means the Charge/Morigage of Land, any Schedules atlached thereto and this set of Standard Charge
Terms, as any of the foregoing may be amended or replaced from time to time, and the expressions “hereof’,
*herein”, *herelo”, "hereunder” and similar expressions refer to the Charge and not to any particular paragsaph or
other portion thereof,

“Charger” means each party who signs the Cherge as chargor, and the Chargors heirs, executors,
administrators, successors and assigns;

"Cosls” means ali feas, costs, charges and expenses which, pursuant to the provisions of this set of Standard
Charge Terms {other than paragraph 4), the Chargor is required to pay to the Bank and which, without limiting
the generality of the foregeing Include all of the Bank's fees, cosis, charges and expenses, including legal fees
on a full indemnity basis, that will reimburse the Bank for amounts incurred to:

a) approve, prepare, execute and register the Charge;
b) advance and secuse the Indebladness;

¢} investigate fitle to the Propery;

d) collect the indebtedness;

e) enforce the terms of the Charge or the obligations and liabllilles of tha Chargor hersunder or exercise any of
the Bank's rights or remedies hareunder;

0 pay atitle insurance premium or any mortgage insurance premium,
g) take and keep possession of the Property;
h) inspect, appraise, insure, secure, prolect, repair or improve the Praperty;

iy compensate for any amount the Bank is entitied fo charge to the Chargor or pay on behalf of the Chargor
hereunder,

It inspect the Property and obtain, including without fimitation, any environmental testing, audits, inspections,
site assessments, investigations or studies;

k) renew and cure any defaults under any leasehold inferest,
1)  appoint a recsiver, a manager, a receiver and manager, administrator or other person with similar powers;

m) remove any Lien or construction lien from tille to the Property, obtain a discharge of a consteuction fien or
defend a construction lien action relating to the Properly;

ny protect the Bank's interests under the Charge in any way;
©) provide any services of an administrative or clerical nature requested by the Chargor;

p} comply with any notices, orders, Judgments, directives, permits, licenses, authorizations or approvals with
respect to the Property; and

g} all legal fees and disbursements In connection with the Indebtedness.

“Gosts® includs interest at the Interest Rate on all such fees, costs, charges and expenses from the date incurred
until paid to the Bank.

"Fixtures” means ( all fitures and growing things in, on, under of in retation fo the Property and (i} all real or
personal properiy whatsoaver (whether affixed, mobile or slationary) which Is now or later altached to or placed,
instatled or erected in, on or under the Property, including without fimitation: all struciures, additions,
improvements, fences, plant, machinery, motors, furnaces, bollers, pressure vessels, oif and gas burners,
stokers, blowers, water heaters, tanks, eleckic light fixturss, sprinklers, gas pipes, wiring, radiators, shuiters,
awnings, fixed mirrors, window blinds, wall-to-wall ficor coverings, screen and storm doors and windows, aerials,
television antennae, satellite dishes, refrigerators, stoves, air condifioning, ventilating, plumbing, electrical,
lighting, cooling, healing, cooking and refrigeration equipment, computers, telecommunications systems, security
systems, elevators, cenlral vacuum syslems, wasie disposal, fire and thefl protection equipment and all
apparalus and equipment appurtenant {o the Property;

“Hazardous Substances” means any substance, mixture of substances of materials that are prohibited,
controlled or regutated by any law, regulation or by-law enacted by any legislative, governmental or regulatory
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body that has jurisdiction over the Property including, without limitation, any contaminants, pollutants, emissions,
asbestos, lead, polychlorinated by-phenyl or hydcocarbor products, any materials containing same or derivatives
thereof, underground storage lanks, dangerous or foxic substances or materials, conlrolied products and
hazardous wastes;

(0] “Indebtedness® has the meaning specified in the Schedule under the heading “Indebledness’;
(i) “Inferest Rate” means the intarest rate specified in the Schedule under the heading “Interest Rate”,

(K} ‘Lease” means, in respect of any part of the Property in which the Chargor has a leasehold interest, the lease
under which such leasehald interest Is created and any lease with respect to all or any part of the Property which
may be entered into In replacement or renewal of such [eass, as any of the foregoing may be amended from fime
o tims;

] “Lien" means any mortgags, charge, pledge, assignment, fien, lease, sublease, easement, preference, priority,
trust or elher security interest or encumbrance of any kind or nature whatscever with respect to any property or
asset, including any title reservations, limitations, provisos or conditions;

(m) “Prime Rate™ means the variable reference interest rate per year declared by the Bank from time to time to be its
prime rate for Canadian dollar loans made by the Bank in Canada;

{n)  *Principal Amount” means the Principal Amount specified In the Charge, which shall be in fawful money of
Canada unless otherwise specified in the Charge;,

{0} “Property” means alt right, title, estate and Interest in and to the tands and premises desciibed in the Charge
together with, all buildings and structures now or laler placed, installed or erected on any such fand and ali
Fixtures;

{p)  "Schedule’ means, coliectively, all the schedules altached to the Charge; and

(@) “Taexes' means, in respect of the Property, all taxes, duties, rates, imposts, levies, assessments and other similar
charges, whether general or special, ordinary or extraordirary, or foreseen or unforeseen, including municipal
taxes, school taxes and local Improvement charges, and all refated interest, penalties and fines vihich at any time
may be levied, Imposed or be a Lien on the Property or any part thereof.

2. EXCLUSION OF STATUTORY COVENANTS
The covenants deemed to be included in a charge by Section 7(1) of the Act are exciuded from the Chasge.

3. BANK SECURITY
The Chargor:

{8) if the Chargor has a freehold intefest in the Property, morlgages, charges, assigns and grants a security interest
in the Proparty to the Bank, and the Chargor's present and future interest in the Property {o the Bank; or

() i the Chargor has a leasehold interest in the Property, mortgages, charges, assigns and sub-teases a security
interest in tha Property o the Bank and the Charger's present and future Interest in the Property to the Bank for
and during the unexpired residue of the term of each Lease, excepl the last day thereof, and all other eslals,
term, right of renewal and other interest of the Chargor In each Lease;

as collateral security for the payment and perdermance to the Bank of the Indebtedness in an amount not exceeding the
Amount Secured and for the observance and performance of the Charger of all other covenanis and obligations under
the Charga.

4. CONTINUING SECURITY

The Charge shall, whether or not it secures a current or running or revolving account, be a general and continuing
collaterat security to the Bank for payment and performance to the Bank of the Indebtedness in an amount not
exceeding the Amount Secured ang for the cbservance and performance of the Chargor's other obligations under the
Charge notwithstanding any fluctuation or change in the amount, nature or form of the Indebtedness or in the accounts
selating thereto or in the bills of exchange, promissory notes andfor olher obligations now or faler held by the Bank
representing all or any part of the Indebledness or in the names of the parties 1o such bills, promissory notes and/for
other cbligations or that thera Is no Indebledness outstanding at any particutar time; and the Charge will not be deemed
to have heen redeemed or becoms vold as a result of any such event or circumstance.

5. PAYMENT
(@)  The Chargor shall pay the Indebtedness to the Bank on demand.

(o)  Excopt as otherwise agreed in wriling, payments of other moneys received by the Bank may be appfied by it on
any part of the Indebiedness and in any order as determined by it from time to time, notwithstanding any contrary
slipufation by the Chargor. The Bank may from time to tima revoke or alter any such application and reapply the
amount in question on any other part of the Indebtedness determined by it. i the Bank Is notified, or in its sole
discretion believes, that the Chargor has disposed of, encumbered or othenwise created a Lien or other interest
on of in all or any part of the Property or any Lease, the Bank may close any of the Ghargor's accounts at the
amoun then owing to the Bank and open a new account or accounts for Indebledness thereafter arfsing and for
payments thereafter recsived by the Bank. No amount paid int or ¢redited to any new account shali be applied to
or have the effect of reducing or repaying any parl of the Indebtedness owing al the time the Bank was s0
notified or opaned any such hew account.

{©)  The provisicns of the Charge In no way prejudice of otherwise affect any right the Bank may have independently
of the Charge {whether pursuant 1o any agreement, promissory note, other instrument, any rute of faw, stalfule, or
otherwise whatsoever) to recover all or any part of the Indebtedness from the Chargor and, if the Indebledness
exceeds the Amount Secured, the Bank may conclusively determine what par of the Indebtednass {not
exceeding the Amount Secured) shall be secured by the Charge and whai panl shall not be so secured.
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(d) The records maintained by the Bank as to the date and amount of any Indebtedness advanced to or otherwise
incurred by the Chargor from tme to me (including any inferest accrued thereon), and as 1o the amouat of any
payment thereof, shall constitute prima facle evidence of such dates and amounts.

(e}  Any demand for payment made by the Bank pursuant {o the Charge may be delivered personally to the Chargor
or any employee or officer thereof or may be mailed, postage prepaid, to the address of the Property or {o lhe
Chargor's most recen! address appearing in the Bank's records refaling to the Charge. ANY SUCH DEMAND
SHALL BE CONCLUSIVELY DEEMED TO HAVE BEEN GIVEN AND RECENVED ON THE DATE OF SUCH
DELIVERY OR THE FIFTH DAY AFTER SUCH MAILING.

U] The Chargor shall not, without the Bank's express written consent, be entitled to pay all or any part of the
Indebtedness prior to the date the same is payable pursuant to the provision of the Charge.

ADVANCES BY THE BANK

If the Bank decides, for any reason, not to advance any moneys or other accornmodation, it shall net be required te do
g0 whether or not the Charge has been signad and registered and whather or not any moneys or other accommodation
have been previously advanced. Whether or not any advances are made, the Chargor shall immediately pay the Bank's
costs, including, without limitation, lawyers’ fees {on a full indemnity basis), and expenses for investigating titie fo the
Property and for preparing, signing and registering the Charge and any other related instruments or documentation.

ADDITIONAL SECURITY; JUDGMENTS

(a)  The Charge is in addition to and not in substitution for any other security now or later held by the Bank for all or
any part of the Indebtednass. The Chargor agrees that the Charge ghall not create any merger or discharge of
any part of the Indebtedness or any other debt owing to the Bank or of any Lien, bond, promissory note, bilk of
exchange or other security now or fater held by the Bank {whether from the Chargor or any other person). The
Chargor further agrees that the Gharge shall not in any way affect any other security now or later held by the
Bank for all or any par of the indebtedness or the llability of any sndorser or any other person, of any of the
Bank’s remedias, in respect of any such Lien, bond, bill of exchange, promissery note of othar security, oF any
renewal thereof, held by the Bank for or on account of all o any pari of the Indebtedness.

{6}  The taking of a judgment or judgments against the Chargor in respect of any of the agreements or obligations
contained In the Chargs, or in respect of alt or any part of the Indebtedness, or otherwise, shall not operate as a
merger of such agreemants or obligations or all or any part of the indebtedness, or operale as a merger of or in
any other way affect the security created by the Charge or any other sacurity or Lien or the Bank's right to pursue
the Bank's other remedies of to enforce the Chargor's other obligations (whether hereunder or otherwisg) or the
Bank's right to interest on the Indebledness at the Interest Rate. Any such judgment may provide that interest
thereon shall be computed at the Interest Rate uatil such judgment is fully paid and satisfied.

(¢}  The obligations of the Chargor undar the Charge shall In no way be affecled by the bankruptoy, inscivency,
incapaciation, dissolution, continuance, merger or amatgamation or change of name of the Chargor.

8. DELAY, RELEASES, PARTIAL DISCHARGES, WAIVERS AND AMENDMENTS

9.

The Bank may increase, reduce, discontinue or olherwise vary the Chargor's credit arrangements, grant extensions of
fime or other indulgences, fake and give up securities, abstaln from taking, perfecting or registering securities, accept
compositions and proposals, grant releases and discharges and otherwise deal with the Chargor and other persons
{including without limitation any person to whom all or any part of the Property is transferred) and with any securities as
the Bank may see fit without affecting any of the Bank's rights or remedies (hereunder of otherwise), the Chargor's
liabllity under the Charge or the Chargor's liability 1o pay the Indebledness. The Bank may delay enforcing any of its
rights under the Charge or any other document relating (o the Indebtedness without fosing of impairing those rights and
may waive any breach of the Chargor's obligations under ihe Charge or any such document without affecting the
Bank's rights It respect of any other existing breach or any subsequent breach of the same or a different nature. No
such waiver shall be effeciive unless made In writing and signed by an officer of the Bank. The Bank may release
others from any llabifity o pay all or any part of the Indebledness without releasing the Chargor. The Bank may release
its interest under the Charge in all or any part of the Property or any Lease (or any other collaterai} whether or not the
Bank receives any valus and shall be accountable to the Chargor only for moneys which the Bank actually receives. If
the Bank releases its interest in part of the Property, the remainder of the Property shall continue fo secure the
Indebledness in an amount not exceeding the Amount Secured and the Chargor's obligations under the Charge wilt
conlinue unchanged. No sale or other dealing with all or any part of the Property or any Lease, and no amendment of
the Charge or any other security, agreement or instrument, and no amendment relating fo the Indebtedness, will in any
way affect tha obligation of the Chargor or any ofher person to pay the Indebtedness.

REPRESENTATIONS, WARRANTIES AND AGREEMENTS RESPECTING THE PROPERTY
(@)  The Chargor represents and warrants with the Bank that:

0] unless the Chargor is the lawful tenant or lessee of the Property, the Chargor is the lawful owner and scle
registered owner of the Property and has a good and marketable tile to the Property, free and clear of any
Liens of claims except any the Chargor has reported to the Bank in writing;

@)  each Chargor: (a) which is a corperation is a duly organized and validly existing corporation under the
jaws of its governing juisdiction; {b} which is a partnership is a valid and subsisting general or limited
partnership, as the case may be, under the laws of lts govarning jurisdiction; {¢} which ewns an Interest in
the Property has fult power, authority and legal right fo own the Property and o carry on its business
thereon in compliance with all applicable taws and is duly licensed, registered or qualified in &ll
jurisdictions where the characler of its undertaking, property and assets of the nature of its activities
makes such licensing, registration or quatification necessary or desirable; (d) has full power, authority and
tegal right 1o enter inlo this Charge and any other security or loan documents to which it is a party and to
do all acls and execute and deliver all other documenis as are required to be done, observed or
parformed by it in accordance with thelr respective terms; {¢) has taken all necessary action and
proceedings to authorize the execution, delivery and perormance of this Charge and any other security or
loan documents to which it is a parly and to observe and perform the provisions of each in accordance
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with its terms; and (f) shall maintsin in good standing ils existence, capacity, power and authority as a
corporation o parinership, as the case may be, and shall not liquidate, dissolve, wind-up, terminate,
merge, amalgamate, consolidate, recrganize or restructure or enter inio any transaction or {ake any steps
in connection therewith;

the Chargor has the right to execule and detiver the Charge and charge the Proparty and the Chargor's
interest in it to the Bank in accordance with the terms hereof. Furthermore, this Charge and any other
securily or loan documents constitute valid and legally binding obligations of the Chargor enforceable
against the Chargor in accordance with their terms and are not subject to any right of resclssion, and at
the date of entering into this Charge and any other sacusity or loan documents, the Chargor has no right of
set-off, counterclaim or defence in respect of the Bank, the Indebledness, this Charge, or any other
security or loan documents. Neither execution and delivery of the this Charge and any other security or
ioan documents, nor compliance with the terms and conditions of any of them (&) has resulled or will
result in a violation of the constating documentis governing the Chargor, including any unanimous
shareholders’ agreement, or any resolution passed by the board of directors, shareholders or partners, as
the case may be, of any Chargor, (b) has resulted or will result in a breach of or constitute a default under
applicable laws or any agreement or insfrument to which any Chargor is & party or by which it or the
Property or any part thereof is bound, or (c) requires any approval of consent of any persen excepl such
as has already been obtained,

the Chargor has not done, omitted nor permitted anything whereby the Property or any Lease o the
Chargor's Interest in it or any part of it is or may be subject to any Lien or claim except any the Chargor
has reporied to the Bank in writing;

there are no limitations affecting title to the Chargor's interest in the Property, except any the Chargor has
raported 1o the Bank in writing and except for building and zoning by-faws which have been and will
continue o be complied with or with respect to which the Property is a legal non-conforming use;

the Chargor shall, from time to time, both before and afier this Charge has become enforceable, sign any
document and take any fusther action at the Chargor's expense as the Bank may think necessary in order
to casry out the intention of the Charge;

no part of the Propery Is, has ever been or will ia the {uture be insulated with urea formaldehyde feam
Insutation;

upon the Chargor being in default of its obligations under this Charge, the Bank shall have quiet
possession of the Property free from all Llens and claims, except any referred to in paragraphs 2(a)(i),
9(a)(iv) and 8(b)(Iy

no conveyance, assignment, transfer, sale or other disposition of the Charge or any interest in the
Property or any parl thereof shall be made or permilied 1o be made by the Chargor without the prior
wrilten consent of the Bank. The Bank shall have the right to convey, assign, iransfer, sell, or otherwise
dispose of the Charge or any part thereof to a third party without the prior written consent of or nolice 1o
the Chargor, -

the Property is in good condition and repair, complies with alf applicable faws, permits, licenses and
approva's and the present location, occupancy, operation and use of the buildings, structures and cthar
improvements on the Property sither comply with all applicable laws or to the extent of any non-
compliance, such non-complianca is legally peritted under the applicable laws;

the Bank, its servicer and thelr respective agents and employees shall have the right to enier and inspect
the Property at all reasonable times upon reasonable notice (which notice shafl not ba required to be in
writing) to the Chargor. The Bank shall not be considered to have taken possession of the Property or o
otherwise become a morigagee or chargee in possession of the Property by reason of its exercise of any
such right;

the Chargor shall defend fitte 1o the Property for the benefit of the Bank from and against any actions,
proceedings and claims;

no Liens shall ba created, issued, incurred of permilted to exist on any part of the Property or any interest
therain {except In favour of the security of the [ndebtedness}, without the prior written consent of the Bank
in its sote discretion;

the Chargor will not ehange the use or operation of ar abanden the Property, commit or permit any waste
of the Property or remove o7 permit the removal of any buikding, structure or other improvement from the

Property;

the manager of the Property and each management agreement shall each be subject to the approval of
the Bank in its sole discreion from time %o time. The manager shall not be removed of replaced and the
rmanagement agreement shalf not be terminated or amended withoul the prior consent of the Bank In its
sole discretion. Upen the Charge becoming enforceable, the Bank may terminate or require the Chargor
1o terminate such managernent agreement and may retain, or require the Chargor to retain, a new
manager approved by the Bank (in each case al the Chargor's sole expense). Each management
agreement shall contain termiration provisiens consistent with this paragraph,

the Chargor (i) has obfained all permits, agreements, fights, licences, authorizations, approvals,
iranchises, trademarks, trade names and similar property and rights (sollectively “Permits"} necessary to
permit the lawful construclion, occupancy, cperation and use of the Property; (il} is not In default under
such Permils and shall maintain all such Permits in good standing and in full force and effect; {i} shall not
terminate, amend or waive any of its rights and privileges undes any Permils without the Bank's priof
written consent in its sole discretion; and (i} is not aware of any proposed changes or any notices or
proceedings relating to any Permits (including pending cancellation, termination or expiry thereofj, The
Chargor shall promptly nolify and deliver to the Bank particulars of any such changes, notices of
proceedings that may arise from time 1o time;

the Charger is not now a non-resident of Canada within the meaning of the Income Tax Act (Canada). The
Chargor also covenants that i wilk not be any time prior to the discharge of this Charge, a non-resident of
Canada within the meaning of the Income Tax Act (Canada);

alk services and ulifities {ncluding storm and sanilary sewers, water, hydro, telephone and gas services)
necessary for the use and operation of the Property are located in the public highway(s) abulting the
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Property {or within easements disclosed to and approved by the Bank in writing prior 1o the date of this
Charge) and are connected and available to the Property. The Propedy has unrestricted and
unconditional rights of public access to and from public highways {completed, dedicated and fully
accepled for public use by il applicable governmental authorities) abutting the Property at ali existing
access points. The Chargor is not aware of any proposed changes affecting such access or public
highways. The Chargor is not aware of any existing or threatened expropriaion or other similar
proceeding In respect of the Property or any part thereof; and

{xvi}  there are no existing or threatened actions, proceedings or claims against or relating to the Property or the
Chargor except as disclosed 1o and accepted by the Bank in wriling prier to the date of registration of tha
Charge. Upon becoming aware of any threatened or actual action, proceeding or cfaim against or relating
to the Property or the Chargor, the Chargor shall promplly nolify the Bank of same and shall provide the
Bank with reasonable information concerning such action, proceeding or efaim as the Bank may require
from time fo time.

If the Chargor is a tenant or lessee of the Praperty, the Charger also represents, warrants and agrees with the
Bank that:

0] the Chargor is the Jawful tenant or lessee of the Proparly and has a good and marketable leasehold title to
. tte Property, free of any Liens or claims, except any the Chargor has reporied fo the Bank in writing;

i} the Property is leased lo the Chargor under a good, valid and subsisting lease which is In full force and
effect on the date of this Charge (a complete copy of which the Chargor has given to the Bank);

(i} alt rents and other meneys payable under each Lease have been paid and the Chargor has not defaulted
in respect of any of the Chargor's other obligations sef out in such Lease, in bath cases up to the dale the
Chargor signed the Charge,

(v} the Chargor has obtained the consent of the Chargor's landlord or lessor, or the Chargor has the right
without such consent, 1o charge and sublet the Chargor's leasehold interest in the Property to the Bank in
the manner provided in the Charge;

(v}  the Chargor shall pay rent and afl other amounts, and perform and observe all other obligations of the
lessee of tenant, all as required by each Lease, in default of which the Bank may (but shail net be
obligated 10} meke any such payments or perform or observe any such cbligalions, and the Charger shali
immediately pay the Bank the amount of any payments made or costs and expenses incurred by the Bank
in s0 doing,

{vi) the Chargor shali not surrender the Lease or cause or allow it to be terminated or forfeited;

{vil} the Chargor shall not agree to any amendment of any Leasa without first obtaining the Bank's written
consent;

(ill} the Chargor shall promptly give the Bank & copy of any notice, demand or request which the Chargor may
receive relating to any Lease or the Property;

{ix} the Chargor shall stand possessed of the Property for {he last day of the term or of any renswal term
granted by each Lease in trust for the Bank, and will assign and sell it as the Bank may direct, but subject
to the Chargor's rights herein;

(3} there are no limitations on the Chargor's interest In the Lease except as set outin the Lease;

(xiy  if the Property is located in a nationai or provincial park, the Lease conlains all terms necessary in order
for the appropriate governmental authority to consent, if necessary to this Charge;

(i) the Chargor shall not permit any rights of renewal or options to tapse and wiil exercise ali such righls of
renawal of options so that the Lease confinues as long as the Charge is cutstanding;

{xili) if the Chargor subsequently buys the Property from the owner, the Charge will automalically become a
Charge on the entire interest in the Property, as if the Chargor had owned the Property when the Charge
was originally granted. If requested, the Chargor shalk re-morigage and charge its interest in the Property
to the Bank and execute and authorize a registered ChargeMorigage of Land and any clher
documentation requested by the Bank;

{xiv) the Chargor irrevocably appoints the Bank as its atlorney so that it can, on behalf of the Chargor, enforce
iis rights and remedies under the l.ease and exerclse any oplions or renewal rights, options o purchase
or assign the Lease on the fast day of the term and transfer the Chargor's interest in the Property; and

{xv) the Chargor authorizes the Bank to obtain and request information directly from the landiord under the
Lease.

10. ENVIRONMENTAL
The Chargor represents and warrants with the Chargee that:

(8)

The Property and all activities conducted thereon comply with all applicable federal, provincial, state and
municipal laws, statutes, regulations, rules, by-laws, orders, permits, licences, authorizations, approvals,
certificates, standards and requiremenis relating to environmental or occupational health and safefy matlers,
inciuding the presence, release, reporfing, investigation, disposal, remediation and clean-up of Hazardous
Substances (collectively, “Environmental Laws™}. The Property is not and wili not be used at any time for the
principal purpose of manufacturing, sforing or using Hazardous Substances. The Property contains no
Hazardous Substances {except those used incidentally in the ordinaty course of business of the Charger and in
compliance with all Envirenmental Laws), has not been previously, and Is not currently, subject fo any
remediation or clean-up of Hazardous Substances and there has not been and is no pricr, existing or threatened
investigation, action, proceeding, notice, arder, conviction, fine, judgment, claim, directive or Lien of any nature
or kind agalnst or affecting the Property or tha Chargor arising under or relating to Environmental Laws (each, an
Environmental Procoeding?). All existing environmental assessments, audits, tasts and reporis relating to the
Property have been delivered fo the Bank. To the best of the Chargor's knowledge and bellef, there are no
pending or proposed changes o Environmentat Laws or any Environmental Proceedings which would render
illegat or affect the present use and cperation of the Property. Neither the Chargor nor any other Person has
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used or permitted the use of the Properly fo generats, manufacture, refine, teeat, transport, store, handle,
disposs, transfer, produce or process Hazardous Substancas or as a waste disposal site.

The Chargor shall: (i} ensure that the Property and the Chargor comply with ali Environmenlal Laws at all times;
{ii} not permit any Hazardous Substance to be located, manufaclured, stored, spilled, discharged or disposed of
at, on or under the Praperty (except those used incidentatly in the ordinary course of busiaess of the Chargor
and in compliance with all Environmental Laws); (lli) ensure that any Hazardous Substance brought onto the
Property or used by any person on he Property shall be fransported, used and stored only in accordance with
Environmental Laws; (iv) nofify the Bank promptly of any actual, threatened or polential escape, seepage,
leakage, spillage, release or discharge of any Hazardous Substance on, from, of under the Property; (v} nolify
the Bank promptly of any threatened or actual Environmental Proceedings that may arise from time to time and
provide particulars thereof; (vi} remediate and cure in a timely manner any non-compliance by the Property or the
Chargor with Environmental Laws, including removal of any Hazardous Substances; and {vii} provide the Bank
promplly upon request with such information and documents and take such other steps (alt at the Chargor's
oxpense) as may be required by the Bank to confirm and/or ensure compliance by the Property and the Chargor
with Environmentat Laws.

The Chargor shall indemnify and pay, protecl, defend and save the Bank and its directors, officers, employees
and agents harmless from and against all actions, suits, fines, sanctions, proceedings, losses, damages,
liahiliies, claims, demands, judgments, costs and expenses (including legal fees and disbursements on a full
indemnity or equivalent basis) {collectively “Environmentat Claims®) occusing, imposed on, mada against or
incurred by the Bank arising from or relating to, directly or indirecily, whether or not disclosed by any
environmental assessment oblained by the Bank prior to the inilial advance and whether cr not caused by the
Chargor or withln its control: (i) any actual or alleged breach of Environmental Laws refating to or affecting the
Property, (1) the aclual or alleged presence, releass, discharge or disposition or any Hazardous Substanca in,
on, over, under, from or affecting all or part of the Property or surrounding lands, Including any personal injury or
property damage arising therefrom, (il any aclual or threatened Environmental Proceeding affecting the
Propery including any setlement thereof, or {iv} any assessment, investigation, containment, monitoring,
remediation andlor removal of all Hazardous Substances fram ali or pard of the Property or surrounding areas or
otherwise complying with Environmental Laws.

The Bank or agent of the Bank may, at any time, before and after the Charge becomes enforceabla and for any
purpose deamed necessary by the Bank, enter upon the Properly to inspect the Proparty. Withowl limiting the
genaratity of the foregoing, the Bank or agent of the Bank may enter upon the Property to conduct any
environmental testing, audits, inspections, sile assessments, investigations of studies deemed necessary by the
Bank. The exercise of any powers enumerated in this paragraph shall not deem the Bank or agent of the Bank
to be in possession, management or control of the Property.

1. INSURANCE

(a}

b}

(©}

(d)

(e}

(@)

The Chargor will, at its sole expense, in accordance wilh tha provisions of this paragraph 11, insure and keep
insured for their fult insurable value all buildings and Fixtures now or later forming part of the Property, and all
present and fulure crops and other produce of the fand forming part of the Property for the benefif of the Bank
until the Indebtedness has bean paid in full and the Charge has been discharged. The risks s0 insured against
shall Inciude loss or damage by of from fire {with extended perils coverage), explosion, tempest, lightning and
other perils usually covered in firs insurance policies and such additional risks as the Bank may from time to lime
require, including without limitation, loss of rental and other income and public liability insurance, in each case in
amounis salisfactory to the Bank.

If a steam boiler, pressurs vessel, ofl or gas burner, coal blower, stoker or alr condilioning or sprinkler system is
at any time operated on the Proparty, the Chargor will also insure and keep insured against loss or damage by
explosion of or othenwise caused by any such apparatus or systent,

Each insurance policy will be carried with a company of companles, and contain a mortgage clause and a foss
payes clause in favour of the Bank as ils interest may appear, approved by the Bank The Chargor shall
immediately give the Bank a cerified copy of each insurance policy and, not less ihan ten days pefore any policy
expires or |s terminated, evidence of its renewal or raplacement. The Bank may require cancellation of any
insurance requiced by the Charge and new insurance effected by an insurer to be approved by the Bank.

The Bank has the rdght, bul shall not be obligaled, to obtaln and maintain any insurance if the Chargor fails 1o do
so or falls to comply with any of the cbligations set forth in paragraph 11{c}. The Chargor shall immediately pay
the Bank all premiums paid and ali costs and expenses incurred by the Bank 1o effect such insurance.

If any loss or damage occurs to any part of the Property, the Chargor shall immediately notify the Bank and, at
the Chargor's expense, do everything necessary to enable the Bank to obtain the insurance proceeds. The Bank
may require that all or any parl of such proceeds, or the precseds of any other insurance required hereby or
otherwise effected with respect to all or any part of the Property, be applied towards &l or any part of the
indebtedness, whether or not due, or be used to repair such loss of damage.

As additional security for payment of the Indebledness and performance of the Chargor's other obligations under
the Chargs, the Charger assigns o the Bank all of the Ghargor's interest in or under {i} any policy of insurance
effected with respect to all or any part of the Property, whether or not effecled in accordance with the provisions
of this paragraph 11 and (ii) any insurance trust agreement referred to in paragraph 15{f). The Chargor hereby
ircevocably appolnts each officer of the Bank (with pewer of substitution) as attorngy of the Chargor o endorse
on behalf of the Chargor any cheques issued by any insurer with respect to any policy of insurance effected
pursuant to this paragraph 11 or otherwise with respsct {o alt or any pardt of 1he Property.

The Bank may also require that other risks be covered by insurance, depending on the nalure or focalion of the
Property.

12, TAXES AND UTILITY CHARGES

The Chargor shalt pay or cause 1o be paid, when dus, all Taxes and utility charges relating 1o all or any part of the
Property. Upon request, the Chargor shall give the Bank receipted inveices or other evidence of payment including
coples of all ulility bills, tax bills, nafices of assessment and other notices relating o property taxes and ulility charges. if
the Chargor fails to make any such payment, or to pay any related penaities, fines or interest, the Bank may, but shall
not be obligated to, do so and the Chargor shall immediately pay the amount of such payment 1o the Bank.
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13. REPAIRS, MAINTENANCE AND INSPECTION

(@

b}

©

(@

(e}

()

The Chargor shall maintain, use, manage, cperate and repair the Property in good condition and in a safe,
insurable and stats of good repalr and shall nat do, fail fo do or permit anything to be done which, in the opinion
of the Bank, will lower its value. The Chargor shall not commit or permit any act of waste on the Property nor
allow any part of the Property to become or remain vacant without the Bank's written consent.

The Charger shall perform and observe the requirements of every present and future statute, law, by-law,
ordinance, regulation and order affecting the operafion, condition, maintenance, repair, construction, wse or
occupation and environmental pretection or regulation of all or any part of the Property.

If any part of the Properly Is farmland, the Chargor shalt in each year either put into crop or summer fallow in a
proper manner every part thereof which has been or may in the future be brought under cultivation. The Charger
shall also keep such Property clean and free from all noxious wesds and generally see thal it does not
depreciate in any way as farmland.

The Chargor authorizes the Bank to enter on and inspect the Property at all reasonable times whenever the
Bank deems it necessary or advisable fo do so. The Bank shall not be considered to have taken possession of
the Property or to otherwise become a morigagee in possession of the Property by reason of ils exercise of any
such right.

It, in the sole apinion of the Bank, the Chargor does not ohserve or perfarmt any of the foregoing provisions of
this paragraph 13, the Bank may from time to time (but shall not be obligated 10} enter on and inspect the
Property at any time and make such repairs and do such other acls or things it belisves are necassary fo protect
or preserve the Property and to carry out the Chargor's obligations under this paragraph 13 including, without
limitation, i the Property Is farmiand, the farming, improvement and general management thereof, The Chargor
shall immediately pay the Bank all amounts, costs and expenses paid o Incurred by it in connection with any of
the foregoing.

if the Chargor fails at any time for a period of ten consecutive days to diligentiy carry on any Improvement (as
defined in paragraph 143 1o of on any part of the Property or without the written consent of the Bank departs from
tha plans and specifications approved by the Bank with respect thereto or from the generally accepted standards
of canstruction in the Tocality of the Property, or if the Chargor Is in default of its ohligations under this Charge,
the Bank from time 1o time may enter an the Properly and have exclusive possession of ail materials, plant and
equipment therecn, fres of interference from or by the Chargor, and complete the improvement either according
to such plans and specifications or according to such other plans, speclfications or design as the Bank in its
absolute discretion shall determine, The Chargor shall immediately pay the Bank all costs and expenses incurred
by it in connection with any of the foregaing. In exercising any of the foregoing rights, the Bank shall be deemed
not to be a mortgagee or chargee in possession.

Any entry which may be mada by the Bank pursuant to any provision of the Charge may be made by any agenls,
representatives, employees andior contractors thereof,

14, IMPROVEMENTS; DEMOLITION

{a)

(b}

©

In this paragraph 14, the term “Improvement” has the meaning given fo it in the Construction Lien Act {Ontario},
as amended or replaced from time to time, and includes any alteration, addilion or repalr to, and any
construction, erection, remodelling, rebuilding or installation on or of, any part of the Property and the demolition
or removal of any building or part of any building on the Property.

The Charger agrees that no Improvement to or on the Property will be made or commenced {by the Chargor or
any other person) unless the Chargor first provides a copy of all proposed plans, bluegrints and specifications to
the Bank and oblains the Bank's prior written consent thereto. The Improvement shalf form part of the Property
but, neverthelass, it is expressly agreed that the Charge is not and shall not be a building morgage under
section 21 of the Morigages Act (Ontario), as amended or reptaced from time fo time. Subject to paragraph 6, the
Bank may, subject to its salisfaction as to compliance with any applicable buitder's lien or anatogous legislation,
make advances to the Chargor under the Charge based on progress in completing the improvement or upon ils
comgtstion or, in the case of a building, its cccupation or sale or otherwise. The Chargor shall construct and
complate the Improvement in accordance with the plans and specifications approved by the Bank and all
applicable governmental building standards, codes and reguiremsnis as quickly as possible and make all
payments for the improvement that it is required fo make, and shall provide the Bank with proof of such
payments on fequest.

The Bank may retain funds from any advance or advances under the Charge until the Bank is comgletely
satisfied that all statutory holdback provisions have been fully complied with, and may give information in
accordance with the Bank's statutory obligations as merigagee.

15, CONDOMINIUM PROVISIONS

{a}

)

©

(0}

This paragraph 15 shall apply, in addition to the other provisions of the Charge, if all or any part of the Property is
a condominium unit. The Chargor agrees that the common elements pertaining to the Property and any other
interest that the Chargor may have in the assets of the Condominium Corporatien form part of the Property and
are subject to the Charge.

The Charge is made pursuant to the Condominium Aet The Chargor shall comply with the Condominium Act
(Ontaric), the Dectaration and the by-faws, rles and regulations of the Condominium Corporation as they exist
from time to time.

Tha Chargor shall pay, when due, alt amounts (including without limitation Commen Expenses) which, by the
terms of the Condominium Act, the Declaration or the by-laws of the Condominium Corporation, are payable by
the Chargor or with respect to the Property and provide the Bank on request with proof of such payment. If the
Chargor does not make any such payment, the Bank may {but shall not be obiigated 1o} do so, and the Chargor
shall immediately pay the Bank any amount so paid.

The Chargor shall mail to the Bank, by prepald registered mail, or deliver 1o the Bank, copies of every notice,
assessment, claim or demand for payment, rufe, regulation, request or demand of the Bank to consent to any
malter, and every other communication relating to alt or any part of the Property or the common efements of the
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Condominium Corporation so that the Baok receives them at feast five days before any such claim or demand is
payable or, in tha case of olhier communications, within five days after receipt by tha Chargor.

The Charger irrevocably appoints, authorizes and empowers the Bank to vole, consent or not consent respecting
all matters relating to the affairs of the Condominium Corporation provided that:

(0] the Chargor shall be enlitled to exercise such right to vote or consent or not consent unless the Bank
gives notice of its intention to exercise such right, which notice may be for an indelerminate period of time,
a limited period of time or a specific meeting or matter;

(i}  the Bank's right to vote, consent or not consent does not impose any obligation on the Bank to do so or fo
protect the Chargor's Interests; and

(i} the Bank's exercise of ils right to vole, consent ar not consent shali not constitute the Bank a morigagee
or charges in possession and shall not give rige ta any liability on the part of the Bank.

The Chaegor shall insure all improvements which at any ime the Chargor or any previous owner makes or made
to the Property and the Chargor's common or other interest in buildings which are part of the condominium
property of common elements pertaining o the Property, against such risks as the Bank may require. if the
Condominlum Corporation fails 1o obtain or maintain he insurance it is required to by the Condominium Act, the
Declaration, the by-laws or rules of the Condomintum Corporation or otherwise to obtain and maintain with
respect 1o all or any part of the Property, the condominium property or common elements pertaining to the
Property, or the assets of the Condominium Corporation, the Chargor shall do so. I the Chargor fails to so
insure, the Bank may (but shalf not be obligated to} do so and the Chargor shall immediately pay the Bank ali
premiums pald by it. All policies of insurance required 1o be effected pursuant fo this paragraph 15(f) upon or in
respect of the buildings on the Property shall provide for any loss to be payable to the Bank and a trustes
approved by the Bank pursuant to an insurance krust agresment approved by the Bank, the terms of which shalt
not be allered without the Bank's prior written consent, Without limiting the generality of paragraph 15(a), it is
expressly agreed that the provisions of this paragraph 15(f) are in addgition to the Chargor's cbfigations and the
Bank's rights set cut in paragraph 11.

The Chargor will observe alt provisions of, and perform alt obligations Imposed ugen the Chargor by, the
Condominium Agt, the Deciaration, the by-laws of the Condominiura Corporation and any rule made pursuant 1o
the Condominium Act. Tie Bank may (but shall not be obligated 1o} observe and perform such provisions or
obligations if the Chargor fails to do so and the Chargor shatl immediately pay the Bank all costs and expenses
incurred by the Bank in $o doing.

The Bank shall have the right, but not the obligation, at its option to collect the Chargor's contribution to the
Common Expenses or any special assessment and the Chargor shall make such payment to the Bank upon
request. The Bank shall then forward such payments on to the Condominium Corporation as required.

The Charger shall not self, transfer, convey or otherwise dispose of any parking or storage unit that forms part of
the Property while still retaining ownership of the unit.

The Chargor shall, and does hereby, direct and authorize the Condomiaium'Corporaﬁon to permit the Bank o
inspect the Cendominium Corporation’s records at any reagonable time.

16. EFFECT OF SUBDIVISION

if the Property is subdivided, each part of the Property shall continue to secure payment of the total amount of the
Indebledniess in an amount not exceeding the Amount Secured and no person shall have any right to require the
Indebiedness to be appartioned upon or in respect of any part of the Property.

17. LEASES AND RENTS

{a)

o)

()

The Chargor assigns 1o the Bank, as additional security for payment of the Indehtedness () al leases heretofore
or hereafter granted by the Chargor (or any predecessor int title) of all or any part of the Property and (i} any
rents payable from time to time under such leases and the benefit of the terms and conditions contained therein
and of the reversion thersunder. The Chargor shall, on request from time to fime, execute a formal assignment of
any of the foregoing In a form acceptable to the Bank and, if requested by the Bank, suitable for registration. The
Chaigor agrees fo give the Bank execuled coples of all such leases pramptly after their execution and to perform
all of the Chargor's obtigations thereunder. No such assignment or any act of the Bank pursuant thereto shall
operate o delay, hinder or prejudice any of the Bank's rights or remedies under the Charge. The Chargor shall
also, from time to time, execute and deliver to the Bank such netices to lessens or olhers and such other
documents as the Bank may request for the purpose of protecting or enforcing its rights in respect of such
assignments.

The Bank shall not be responsible for the collection of any rents assigned to it or the performance of the terms
and conditions of any lease referred o in this paragraph 17. The Bank shall be responsible to account onty for
rents actually received, less reasonabla coflection charges, and may apply such rents {o the repayment of the
Indebtedness, whother or not due. The Bank shall nol by reason of any such coliection or any assignment
referred to in this paragraph 17 be deemed a morigagee or chargee in possession.

Netwithstanding this paragraph 17, no lease of all or any part of the Praperty shall be made by the Chargor
without the prior written consent of the Bank. Notwithstanding any such consent, ne such lease shall have prionty
over this Charge unless the Bank expressly agrees fo such priority In writing. For the purposes of the Charge,
svery aclion or omission by the lessee under any lease of all or any part of the Property shall be conclusively
deemed to be the action or omission of the Chargor.

18. OTHER LIENS; RENEWAL OF LEASES

(a}

Unless the Bank otherwise consents, the Chargor will not create or permit to exist any Lien on or against all o
any part of the Property, any Leass or any leases or rents referred to in paragraph 17, other than Liens (i} for
taxes which are not due of {ii) incidentat to construction, repairs or current operations which have not been
registered against the Property, which relate to obligations which are not due and written notice of which has not
been given to tha Bank. The Chargor shall pay, when due, all amounts payabie under, in respect of or secured
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by any Lien or other claim on, against or relating to alt or any part of the Property or any Lease of any lease of
rents referred to in paragraph 17 and shall comply with all obligations contained in the document or statute under
which any such Lien or other claim arose. The Bank may, but shall not be obligated to, pay any such amount
and/or cure any default under any such document of stalule and ths Chargor wilt immediafely pay the Bank all
amounts, costs and expenses paid or incurred in 0 doing. To the extent the Bank pays any such amount, it shait
be enlitled to all equities and securities of the person or persons so pald and it may retain any discharge or
cessalion of charge unregistered until paid. The Chargor shall immediately nofify the Bank in writing of the
creation or coming into existence of any Lien on or agalinst alt or any part of ihe Property or any Lease or any
jaase of rents referred to in paragraph 17 and of the terms and conditions thereof.

The Bank may from time 1o lime obtain a court order vacaling any constauction lien registered against all or any
part of the Property and, if the Bank considers it necessary, provids financial guarantees of other security to
facilitate the obtaining of any such order. The Chargor shall immediatety pay the Bank all cosls and expenses
paid or incurred by the Bank to obtain such order or to provide such guarantess of security.

If the Chargor has a leasehold Interest in the Property and the Chargor refusos or neglects to renew any Lease,
the Bank may (but shall not be obligated o) from time to time sffect any such renewal in its own name or
otherwise. The Chargor shall immediately pay the Bank ali costs and expenses Incurred by the Bank in
connection with any such renewal. In so doing, the Bank shall not be considered a morigagee or chargee in
possession.

19, POSSESSION

Untit the Charge becomes enforceable, the Chargor shall be eniitled to possassion of the Property, subject fo the terms
of the Charge.

20. DEFAULY

Where the Indebtedness of tha Chargor 1o the Bank is: {a} of a demand nature, then the Charger shall be in defaull
under this Charge if it fals to pay on demand by the Bank all or any part of the Indebtedness; (b} not of a demand
nature, then the Chargor shall be in defaull under this Charge if any of the following evenis of circumsilances
{coliectively, “Events of Defauit”) shalt occur and be continuing:

(&)

(b}

©

(d)

(e}

0

(g

{h}

@i}

@
K

o
{m)

n

the Chargor fails to pay when due all or any part of the Indebledness or any amount payable pursuant {o any
loan agreement, bill of exchange, promissory note, guarantee of other instrument, agreement or document
{negotiable or otherwise) now or later entered Into, wilh or in favour of or held by the Bank in respect of or
representing all or any part of the Indebtedness;

the Chargor falls to ebserve or perform any provisions s obligations hereunder or under any loan agreement, bill
of exchangs, promissory note, guarantee or other instrument, agreement of document {negotiable or otherwise)
now or later antered into with or in favour of or held by the Bank except as contempiated in paragraph 20(a);

the Chargor fails to pay when due any indebtedness for barrowed monay except as contemplated In paragraphs
20{a) and (b},

any staternent, representation or warranty the Chargor has given or made or hereafler gives or makes to the
Bank (whether in the Charge or otherwise} in respect of the Property, the Charge, any Lease, the Indebledness
or the affalrs of the Chargor including any financial stalement or other document al any time delivered by or on
behalf of the Chargor to the Bank in connection with the Indebiedness that is untrue, incorrect or misteading in
any material way on the dale made or giver;

any Lien is crealed or otherwise exists In respect of the Property or any Lien or notice of a Lien is registered
against the Property without the Bank's pricr written consent;

the Property is abandoned or any act of waste is committed as fo alt or any part of the Property; or any building
or other structure now or later being erected on the Properly remains unfinished and without any work being
done on it for a period of ten consecutive days;

the Chargor sells, transfers, leases or ctherwise disposes of or conveys all or any part of the Property of any
Lease or any interest in any of the foregoing, or agress to do so, without the Bank's prior weitten consent;

the Chargor changes the use of the Property or ceases 1o carry on the pusiness ordinarily carried on from the
Property without the Bank's prior written consent;

any order is made or resolution passed for the winding-up, liquidation or other dissclution of the Chargor (if the
Chargor is a corporation), or there is a change in the membership or a dissolution of the Chargor (if the Chargor
is a parinership);

in the opinion of the Bank, there is a change In effective conteol of the Chargor (if the Chargor is a corporation};

the Chargor makes an assignment for the benefit of craditors, or any procesdings shall be instituted by or against
the Chargor seeking to adjudicate it a bankrupt or insolvent or seeking fiquidation, winding-up, dissolution,
reorganization, arrangement, adjustment, proteciion, rellef or composition of it or its debls under any law refating
to bankruplcy, insolvency of reorganization or relief of debtars or other similer law or seeking the appointment of
a recelver, receiver and manager, trustee, custodian or other similar official for It or for any of iis property
{excluding proceedings which are baing contested by the Chargor in good faith, which have been cutstanding for
fewer than 30 days and in respect of which any enforcement proceedings are stayed), or the Chargor is declared
bankrupt, of a receiver, receiver and manager, trustes, custodian or cther similar official is appeinted of it or in
respect of all or any part of the Property, or power of sale o foreclosure proceedings are commenced against all
or any part of the Property;

alj or any part of the Property is expropriated,
in the opinion of the Bank, an adverse change shall ocour in the financial condition of the Chargor or in respect of
the Property,

the Chargor or its representative or any other person or municipality or other governmental authority should
attempt to rezone the Properly or otherwise attempt or cause to ba made any changes to the Official Pfan or
other secondary plans or site plan or development agreements relating to the Property withiout the Bank's prior
written consent;
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{0} the Properly is subject to a restraint order under the Conlrolled Drugs and Substances Act or a simifar order
under any faw or the Chargor or any olher persen uses or has used the Property for any purpose in viotation of
the Controlfed Drugs and Substances Act or any similar faw,

{p}  the Chargor falls to pay utility charges and Taxes when due;
{q)  the Chargor fails to comply with its obligations under paragraph t1 with respect to insurance;

(3] tha Chargor increases the principal amount owing under any prior morigage or re-borrows any amount repaid
under a prior morigage without the prior written consent of the Bank;

(s} any default by the Chargor uader any morlgage, charge, hypathec, security Interest or other financial
encumbrance of all or any pari of the Praperty ranking in priority, to or subsequent to the Charge which Is not
cured within any cure periods applicable thereto;

{t any attornment of rents or withdrawat of consent to collect rents, power of sale or other sale by creditor, judicial
sale, foreclosure, taking payment, taking possession or other enforcement or realization (whather or not
permitted hereunder) proceedings are commenced against or in respect of the Chargor, the Property or any part
thereof under or in respect of such mortgage, charge, hypothes, security interest of other financial encumbrance
or any holder thereof takes possession or contro! of any part of the Property; and

{1} any writ of execution, distress, attachment or other similar process is issued or levied against the Chargor or alf
or any part of its assels, or any Judgement of order is made against the Chargor by a coutt of competent
jurisdiction and such writ, distress, attachment process, judgement or order relates to or otherwise includes the
Property or any part thereof,

provided that where loan documentation provides for one or more events of default that are inconsistent or conflict with
the terms of one or more Events of Defauit, then the Events of Default in this Charge shali prevall, unless the loan
documentation explicitly states that such foan documentation prevails over this Charge in the event of inconsistency. H
the lean documentation states that it prevails over this Charge in the event of inconsistency, it shall only prevail fo the
extent specifically stated in such loan documentation. Notwithstanding the foregoing, if the loan documentation
contains events of defauit that are in addition to any Events of Default set forth in this Charge, the existence of such
additional events of default shali not in itself constitute a coaflict or incansistency.

21. REMEDIES ON DEFAULT

(a)  Ifthe Chargor is in default of its obfigations under this Charge, the Bank may (but shalj not be obligated ta), from
time to time and in any order, separately or in combination, and after giving the minirmum notice, If any, required
by applicable law and obtaining court approval where necessary, enforce any one or more of the following

remadias:

0] sue the Chargor for all or any part of the Indebtedness;

{in distrain for arrears of all or any part of the Indebtedness;

{iii} lake judicial proceedings to foreclose the Chargor's andfor any other person's interest in all or
any part of the Propesty or any Lease, to take possession of it andfor to sell, lease or otherwise
deal with it;

{iv} enter on and take possession of all or any part of the Preperty;

{v) sell andior lease all or any part of the Property or sell the unexpired term of any Lease;

{vi} assign any Lease and seli the last day of the term granted by the Lease andfor remove the

Chargor or any other persons from being a trustee of the Jast day of the term of any Lease and
appoint a new trustes or frustees in its place;

{vii} appeint in writing a receiver {which term as used herein includes a receiver and manager) of all
or any part of the Property and the rents and other income thereof and from time to time remove
any receiver and appoint another in its place;

{viii} exercize In respect of lhe insurance peficies, insurance frust agreements, leases, ren{s and
bensfils assigned pursuant to paragraphs 11{f} and 17(a} the remedies exercisable by the Bank
in respect of alt or any part of the Property; and

{9 exercise any other rights or remedies which the Bank may have, whether pursuant to the
Charge, at law, In equity, by contract or otherwise.

(5 Nothing contained herein and nothing done by the Bank or any receiver, other than taking possession of the
Property in fact, shali render the Bank or such receiver a mortgages or chargee In possession.

{¢)  The Chargor hereby waives the right to claim any exemplion with respect to the Bank's right of disiress and
agrees that the Bank shall not ba limited as to the amount for which it may distrain.

{d}  Any sale contemplated or permitted hereln may be for cash or for credit, or parily for cash and partly for credi, by
tender, private gale or public auction, as a whole or in separate parcels, with or without a reserve bid, with or
without advertisement and at any time or imes and on such terms as the Bank thinks reasonable. The Bank will
be accountable for sale proceeds or rent only whan received in cash. The Bank may use the services of any real
estate agent in connection with any sale or lease {inciuding any agent affiliated with the Bank). The Bank may
apply the net proceeds of any lease or sale to any part of the Indebtednass determined by the Bank and the
Chargor will pay the Bank any part of the Indebtedness remaining unpaid.

()  The Bank may cancel or amend any contract of sale or lease and sell or lease again, or adjourn any such sale
from time to time, all as the Bank thinks reascnable, without being responsible for any resulting foss.

{H Any purchaser or lessee from the Bank or a receiver pursuant hereto shall not be required to see {o the validity,
legality, regularity or propriety of such sale or feass, or that the default has happened on account of which the
sale or lease is being made. The Chargor agrees that each such purchaser and lessee will receive good title to
or a valid leass of thal part of the Property sofd or leased, and that the Chargor will not make any claims
concerning the validity, legality, regularity or propriety of the sale or laase against the purchaser or lessee or their
successors in title. The Chargor's cnly claim respecting such validity, legality, regutarity or propriety will be made
against the Bank and wilt be in damages onfy.
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(@) The Bank may lease or sell without entesring info actual possession of the Froperty and, while In possession,
shail only be accountable for moneys actuaily received by it

(h  Without fimiting the generality of paragraph 21(a), sales may be made from time to time of parts of the Property
to safisfy any part of the Indebtedness, leaving the balance thereof secured under tha Charge on the remainder
of the Property.

U] i the Chargor has a [easehold interest In the Property, the Chargor Irrevocably appoints each officer of the Bank
{wilh power of substitution) to be the Chargor's attorney during the continuance of the Charge so as to permit the
Bank to execute any document or do any act or thing which the Bank is permitted or the Chargor Is required to
execute or do pursuant to the provisions hereof.

0] If the Chargor has a leasehold interest in the Property, the Chargor shall {i) at the requsst of the Bank and at the
cost and expense of the Chargor, sell and assign to the Bank or any person appointed by the Bank, the fast day
of the term of the Lease or any renewal term, and (i} in the event of any sale by the Bank as contemplated
herein, hold such last day in trust for the purchaser, and the purchasers heirs, executors, administrators,
succassors and assigns,

(k}  Neither the Chargor nor any person claiming an interest in the Property through the Chargor shall interfere in any
way with the Bank's possession of the Property obtalned pursuant io the provisions hereof nor with the
possession of anyone to whom all or any part of the Property is sold or leased by the Bank or any receiver
appointed pursuant to the provisions hereof.

()] In appointing a recsiver pursuant io the provisions hereof, the Bank shall be deemed to be acling as the
Chargor's agent and attorney so that the receiver shall, with respect lo responstbility for the receiver's acts or
omissions, be considered the Chargor's agent. The Bank may from time to time fix the remuneration of the
recalver and direct its payment out of the income of the Property, but in ne event shall the Bank Incur any liability
for such remuneration. The receiver shali, in the Bank's discretion, be vested with and may enforce all or any of
the Bank's rights and discrelions under tine Charge with the same effect as if exercised by the Bank {including
without limitation the rights and discretions set out in paragraph 8) and such other rights as the Bank may confer
in writing. The receiver shall have the power ta borrow on the security of the Property in priority to the Charge or
otherwise, to collect rent and other income of the Property and to carry 6n OF coneur in carrying on any business
carriad on by the Chargor on the Propery. From the rent and other Income collected, and from the proceeds of
all other realization hereunder, the receiver shall, in such order as the Bank sees fit. pay ail the rents, taxes,
rates, insurance premiums and other outgoings affecting the Property and any other amount the Bank is
permitted to pay hereunder; pay the receiver's own remuneration and the cost of repairs; pay all amounts
required to keep in good standing any Liens ranking in priority to the Charge; and pay the Bank alf or any part of
the indebtedness.

22, EXPENSES

The Chargor shall immediately pay to the Bank all amounts the Bank is permitted to pay under the Charge and alt costs
and expanses of o relating to inspecting, protecting, repalring, completing, Insuring, taking and keeping possession of
and managing all or any part of the Property, preparing it for sale or lease, selling or leasing i, renewing any leasehold
interest, collecting any part of the Indebtedness, the exercise of any of the rights of a receiver appointed pursuant 1o the
provisions hereof, such receiver's fees and expenses, agents' costs and expenses, lagal fees and expenses on a full
indemnity basis, and any other costs and expenses of exercising or protecting the Bank's rights {hereunder or
aotherwise) or all er any part of the Property. The Chargor shall pay the Bank on demand interest at the Interest Rate on
such amounts, costs and expensss (and on alt other Costs) from the date they are paid by the Bank unlil they are
repaid by the Chargor, which Interest shall be calcutated as provided in the schedule.

23. RENEWING OR AMENDING CHARGE

The Charge {or any agreement referred to in this paragraph 23) may from ime to time be renewed or amended by one
or mose written agreements with the Chargor, or with any successor or successors in lite to the Chargor, with or withcut
any increase or decrease in the Interest Rate or exteasion of time for payment. Whether or not there are any other
instruments registered on Hitle to the Property after the Charge at the time any such wrilten agreement is entered Into, it
will not be necessary for the Bank fo segister the written agreement on fitle fo the Property in order to relain priority for
the Charge, as renawed or amended, over any other instrument registered after the Charge. The Chargor
acknowladges that the provisions of this paragraph 23 shall not confer any right of renewal upon the Chargor.

24. DISCHARGE

The Charge shall oniy terminate upon payment in full of the Indebtedness and complete performance of the Charger's
other obligations hereunder, provided that such termination shail be effective only if the Bank shall have recsived a
written notice from the Chargor requesting a discharge or assignrent hereof and if no further fndebiedness becomes
outstanding prior to the delivery of such discharge or assignment. Upon termination of the Charge, the Chargor may
request in writing that the Bank provide the Chargor with a discharge of the Charge or an assignment of the Charge to a
third party and the Bank shall sign such document and send it to the Chargor within @ reascnable time. The Chargor
shall pay immediately the Bank's usual administration fee for preparing, reviewing, signing and/or detivering any such
discharge or assigament and the Bank's legal and other expenses, whether such documentation is prepared by the
Chargor's lawyer or by the Bank's lawyer. it Is the Chargor's responsibility to register the discharge or assignment on
title and 1o pay the reglstration fee.

25. SUCCESSORS AND ASSIGNS; JOINT AND SEVERAL LIABILITY

{8)  The Charge is binding on and enures o the benefit of the Chargor and the Bank and their respective heirs,
executors, administrators, legal representatives, successors and assigns, and any person(s} to whom the
Chargor's interest In all or any part of the Property, or the Banl(s interest in the Charge, may be transferred.

@)  # more than one person signs the Charge as chargor, such persons are jointly and severally liable to ohserve
and perform ali of the Chargor's obligations hereln.
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INTERPRETATION AND HEADINGS

Paragraph headings do not form a part hereof but are used enly for ease of reference. Any reference herein fo the
singular or the neuter shall also mean the plurat or the masculine or the feminine where the context or the parties to the
Charge so require. if any provision hereof is illegal or uneafoiceable it shall be considered separate and severable from
the remaining provisions hereof which shall remair in force and be binding as though such first mentioned provisfon
was not included.

SET-OFF

All paymenis made by the Charger to the Bank under the Charge will be made In respect of the Indebtedness without
any legal or equitable set-off or counterclaim and without any deduction or withholdings of any kind.

STATUTES AND REGULATIONS

Any reference to a statute herein is a reference fo both the statute and any regulations made under the statute. Any
refarence o a statule also includes any amendments 1o or re-enactments of the statute or regulations. If a specific
seclion, subsection, parageaph or clause of a statute or regulation is referred to, that reference includes the
corresponding provislon in any amended or re-enacted statule or regulation.

GONSENTS AND DISCLOSURE

The Chargor hereby consents fo the Bank transferring, selling, assigning or syndication of the Indebledness, the
Charge and all of its rights under the Charge. If the Bank does so, it may disclose information about the Chargor, the
Charge and the Indebtedness 1o anyone to whom the Bank teansfers, sells, assigns or syndicates or proposes to
transfer, sell, assign or syndicate its rights. The Bank may also disclose information about the Chargor, the Charge and
the Indebtedness to an insurer or other third party from whom the Bartk may oblain benefits to protect its security. The
Chargor hareby consents to insurers and other third parties that provide benefits or services fo the Bank for the Charge
obtaining information about the Chargor from credit bureaus and other tenders 1o evaluate the Charger and the Charge.

SECURITY INTEREST IN PERSONAL PROPERTY

The Chargor covenants and agrees to execute and deliver to the Bank, on demand, a security interest in al} chattels,
furnishings, equipment, appliances and all other personal properly owned now or in the future by the Chargor and
situals in or about the Properdy. The form and content of such security interest shall be acceplable to the Bank. The
Chargor agrees fo pay all legal and other expenses incurred by the Bank in connection with the preparation and
registration of the security interest and any renewals thereof forthwith upon demand and such fees and expenses,
together with interest thereon at the Interest Rate, shall be added to the Indebtedness and secured by this Charge.

FARM DEBT MEDIATION ACT
{a}  The Chargor represents and warrants thal except as previously disclosed to the Bank it is not a "farmer® as
defined in the Farm Debi Mediation Act, S.C. 1997, ¢.21, as amended andfor restated from time to time.
{6} in the event that the Chargor is not a “farmer” as defined by the said act, the Chargor covenants that it wilt
promptly notify the Bank in writing if the Chargor becomes a "farmer* as defined by the said act.
ONTARIO NEW HOME WARRANTIES PLAN ACT

i the Ontario New Home Warranties Plan Acl, R.8.0. 1980, c. 0.31, applies to the Properly, the Chargor covenants
and agrees to meet all of its requirements under said act. The Chargor also covenants and agrees fo immediataly
reimburse the Bank for any costs that the Bank incurs in meeting the Charger’s obligations or enforcing the Chargor's
rights on the Chargor's behalf under said act, if the Bank chooses to do so.

FAMILY LAW

The Chargor represents and wasrants that all information given to the Bank in connection with this Charge concerning
marital and spousal status was, when given and when then Charge was delivered to the Bank, completely truthful and
accurate. I any change in such status occurs, the Chargor covenants to inform the Bank immediately in writing.

COLLECTION, USE AND DISCLOSURE QF PERSONAL INFORMATION

The Chargor acknowledges and agrees that during the course of the relationship between the Chargor and the Bank,
the Bank may collect financial and retated information about the Chargor andfor its employees, officers, and directors (if
applicable) (the *Personal Information”}. Personal Information includes the following;

+ Information about this Charge, the Amount Secured, and any related doguments;
+ information about the Chargor's transactions using the Bank’s products and services;

« information to identify the Chargor andfor its employses, officers or directors (if applicable) or to qualify the
Chargor for products and services; and
» information required by the Bank for regulatory purposes.

Tho Bank may collect Personal Infarmation from a number of different sources, including the Chargor's application for
this Charge and for the Indebtedness, references provided by the Chargor, credit reporting agencies, other financial
institutions, service providers, the Bank's intemal records, and from individuals authorized to act on the Chargoers
behalf.

The Bank may use the Persona! Information to open, process, service, maintain and collect upon this Charge and any
related agreements, The Bank will use and disclose the Personal Information according to the Bank's privacy policles,
as such palicies may be amended, replaced or supplemented from time to time.
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The Chargor acknowledges and agrees that the Bank may enter into the Charge and any related agreements on behalf
of another entity, as an agent or nominge, and also that the Bank may assign this Charge and any related agreements
to another entity. In these cases, the entity Is known as the "beneficial owner’. The Bank may disclose the Personal
information to the beneficial owner, its agents, and any person ot entity to which the beneficial owner assigns this
Charge or any related agreements, The Bank may also disclose the Personal Information to any service provider.
Service providers are any person or entity that:
« s involved In the senvicing, maintenance, collection or operation of this Charge or any of the related
agresmeants; or
+ provides services or benefits {o the Chargor under this Charge or any of the related agreements, including
loyalty programs.

35. CONSOLIRATION

The Chargor acknowledges and agrees that the Bank has a right of consolidation that applies to the Charge and fo any
other morigages andfor charges given by the Chargor to the Bank. As a result of such right of consolidation, if the
Chargor has morigaged other property lo the Bank and the Chargor Is In default of its obligations uader this Charge, the
Chargor shall not have the right to pay off the Charge or any morigage or charge of other propesty unless the Chargor
pays to the Bank the Ameunt Secured.
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This is Exhibit “B” referred to in the Supplemental Affidavit of
Sieg Flatt sworn November 25, 2019,

P @JO@&

Commissioner for Taking Affidavits {or as may be)

Emma Dalziel
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ACKNOWLEDGMENT

TO: Canadian Imperial Bank of Commerce

RE: Nauss Plumbing & Heating Inc. first morigage to Canadian Imperial Bank of
Commerce
7 Millichamp Street, Markstay (The Corporation of the Municipality of Markstay-
Warren)

' Loan Number: 7854425428

The undersigned, being the mortgagor in the above transaction, hereby acknowledges receiving a
copy of Standard Charge Terms No, 201203 before signing the above charge or mortgage, and the
undersigned understands that the said Standard Charge Terms are incorporated by reference into
such charge or mortgage.

DATED at Greater Sudbury, thisa\ day of August, 2017,

NAUSS PLUMBING & HEATING INC,

Per: @g\ /‘”/_m\

Name: Denis Grpves
Title: President | /
I have authority do'bind the Corporation
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ACKNOWLEDGEMENT AND DIRECTION

TO: Amanda Betloni
RE: Nauss Plumblng & Healing tnc. morigane to Canadian imperial Bank of Commerce {File No. 218408)

This will confirm that:
e | have raviewed the infermation set out betow, and that this information is accurale;

® You are authorized and directed to register slectronically on my behalf the documant(s} described in this
Acknowladgement and Direction as well as any other dacument(s) required o complete the fransaction
described above,

® You are aulhorized and directad to enter into an escrow closing arrangement substantially in the form aftached
hereto as Schedule "A" and | acknowledge that | shall be bound by the terms of that Agreement;

° The effect of the elactronic documents described in this Acknowledgement and Direction has been fuily
explained to me and ] understand that | am party {o and bound by the terms and provisions of these electronle
document(s) to the same extent g3 if | had signed these documents; and

© | am in fact the pary named in the slectronic documents described in this Acknowledgement and Direction and
| have not misrepresented my dentily 1o you.

ESCRIPTION OF C GE/IMORTGAGE (for the Chargor}:

| Property 1
PIN 73484-0035 LT Estate/Qualifier Feo Simple

Deseription Being Part 1, On Plan 53R-16102, Firstly: Lot 22, Plan M-1034, Secondly Pari Lot 12, Concession 3, The
Corporation of the Municipality of Markstay-Warren

Address 7 Miltichamp Street
Markstay, Ontario PCM 2G0

1 chargor i
Name NAUSS PLUMBING & HEATING INC.

|, Denls Groves (President), have authority to bind the corporation,
This document Is ot authorized under Power of Aitorney by thls parly,

| Chargee ' Capacify Share 1
Name CANADIAN IMPERIAL BANK OF COMMERCE

[ Provisions J
Principal $583,000.00 Currency CON

Caleulation period

Batance [ue Dale

Interest Rate Prime Rate plus 5%

Paymenis $0.00

Interest Adjustment Datg
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ACKNOWLEDGEMENT AND DIRECTION

Paymen! Date
First Paymant Dafe
Sfandard Charge Termms 201203
Insurance Amount Full insurable vatue
Guaranior
Dated at Greater Sudbury , this ‘:-7\ ‘ day of August ' 2017 .
Witness:
Nauss Plumbing & Heating Ine.
/ ; /
L 'f /// N Pen
"o e Name: Denfs Glove
— T
Titie: Presidant

Prapared using The Conveyanierty Bo Process Soltware
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LRO# 53 GCharge/Mortgage In praparation on 2047 08 18 at 14:20
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Properties

PIN 73484 - 0035 LT Inlerest/Estate  Fee Simple

Dascription  PGL 53626 SEC SES; FIRSTLY: LT 22 PL M1034 HAGAR: SECONDLY: PT LT 12 CON
3 HAGAR PT 1, 53R16102; MARKSTAY-WARREN

Address 7 MILLICHAMP STREET
MARKSTAY

Chargor(s)

The chargor{s) hereby chargaes the and to the chargea(s). The chargor(s) acknowledges the recalpt of the charge and the slandard

charge terms, if any.

Name NAUSS PLUMBING & HEATING INC.
Acling as a company

Address for Service 2500 Lasalle Boulevard, Sugbury, Ontarlo, P3A 4R7
1, Denis Groves (President), have the authority to bind the corporatlon.

This document is not authorized undar Power of Atlorney by this parly.

'Ehargeers) Capacity Share

Name CANADIAN IMPERIAL BANK OF COMMERCE
Acling as a company

Address for Service New Sudbury Cenlee, 1340 Lasalle Boulevard, Sudbury, Ontado, P3A 1Z2

Statements

Schedule; See Schedules

Provisions

Principel $ 683,000,600 Currency  CBN
Calculation Period

Balance Due Dale

Interest Rate Prime Rala plus 5%
Payments

Inferest Adjustmant Date

Paymeni Date

First Payment Date

Last Payment Dale

Stfandard Charge Terms 201203

Insurance Amount Fult insurable value

Guarantor

I?i!e Number

Chargee Clienl File Number: M218408: Ref# 7854425426

25
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Schedule 1 (APFI)

All words that are defined in the get of standard charge terms referred 1o in the attached Charge/Mortgage of
Land shall have the same meaning when used in this Schedule.

Indebtadness

1.

For the purposes of the Charge, the term “Indabtedness™ means the aggregate of all present and future
Indebladness and liabifities of tha Chargor to the Banl (direct or indirect, absolute or contingent, malured of
not, wheresosver and howsoaver incurred, whether incurred as principat or surety, whether incurred alons
or with another or others, and whether arising from dealings betweon the Bank and the Chargor or from
other dealings or proceedings by which the Bank may become 2 creditor of the Chargor} Including without
limitation tha outstanging balance of the Principal Amount advanced to the Chargor from time to time,
inferest thereon at the Intersst Rate and ali other pressnt and future indeblednass and liabililies of the
Chargor to the Bank payable under or by virtue of the Chacge.

Interest Rate

The Interest Rate is a variable rate per year equal to the Prime Rate plus 5 % par year,
caleulated and compounded monthly, with intarest on overdue interest at the same rate. The Interest Rate
will change automatically, without notice, whanever tha Prime Rate changes.

Desplte the Interest Rale noted above, the Interest Rate payable by the Chargor on any part of the
Indeblednass will be the interast rate specified In tho relevant instrumant, agresment, or other decument
between the Chargor and the Bank that retates {o that part of the Indebledness. Interest will be calculated as
set put in the relevant instrument, agreement or document, or if nol sel out, will be calculated and
compounded moathly, with interest on overdus intarest at the same rate. If no Interest rate is apecified In the
ralavant Instrument, agreement or document, you will pay interest on such part of the Indebledness af the
Interest Rats.

Inferest is payable on the Indebtedness untif it has been pald, both before and after default, demand,
maturity and judgment.

Notwithstanding sny provision of the Charge or any cther loan documents 1o the contrary, In no evant will
the aggregate ‘interest” {as defined in Section 347 of the Criminal Code {Canada)} payable on the
Indebtedness excead the effeclive annual rate of interest on the Principal Amount lawfully permitted under
that Section and, If any payment, collection or demand pursuant to the Indebtedness in raspect of “intarest’
{as dafined In that Section) is determined to bs contrary to the provisions of that Section, such payment,
collection or demand will be desmad to have been made by mutuat misteke of the Chargor and Bank and
the amount of such payment of collection shall either be appiled to the Prncipal Amount (whether or not dus
and payabls), and not to the payment of interest (as defined in Sectlon 347 of the sald Criminal Code), of be
refunded to the Chargor at the option of the Bank. For purposes of sach loan document, the effective anausl
rate of interest will be datermined In accordance with generally accepted aciuasial prectices aad principles
over the term of the Indebtedness on the basis of annual compounding of the lawfully permitled rate of
interest. In the event of dispute, a certificate of a Fellow of the Canadian Institute of Actuaries appointed by
the Bank will be conclusiva for the purposes of such determination.

191




This is Exhibit “C” referred to in the Supplemental Affidavit of
Sieg Flatt sworn November 25, 2019.

5@4’@&

Commissioner for Taking Affidavils (or as may be)

Emma Dalziel
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ACKNOWLEDGMENT
TO: Canadian Imperial Bank of Commerce
RE: Nauss Plumbing & Heating Inec. first mortgage to Canadian Imperial Bank of

Commerce
551 Centre Street, Espanola
Loan Number; 7854425428

The undersigned, being the mortgagor in the above transaction, hereby acknowledges receiving a
copy of Standard Charge Terms No. 201203 before signing the above charge or morigage, and
the undersigned understands that the said Stendard Charge Terms are incorporated by reference
into such charge or mortgage.

DATED at Greater Sudbury, this 21st day of August, 2017,

NAUSS PLUMBING & HEATING INC.

-

\\

Per: LAY \

Name: Denis )joves >

Tiile: Presiflent
1 have auth rij/ Y to bind the Corporation
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ACKNOWLEDGEMENT AND DIRECTION

TO: Amanda Berion]

RE: Nauss Plumbing & Heating Inc. purchase from Taricani Limited (File No, 218352)
and Nauss Plumbing & Heating Inc. mortgage lo Canadian Imperial Bank of Commerce (Ref. No. 7854425428)

Thls will confirm that:
@ 1 have reviewed the Information set out below, and that this information Is accurate;

® You are authorized and directed to reglster elscironically on my bahalf the document(s) described in this
Acknowlgdgemenl and Direction as well as any other documenti(s) required to eomplets the transaction
described above;

® You are authorized and directed {6 anter into an escrow closing arrangement substantially in the form atlached
herato as Schedula “A" and | acknowledge that | shall bs bound by the terms of that Agreement;

L The effact of the electronic documents describad in this Acknowledgement and Dirsction has been fully
exp'ained fo me and  understand that | am party to and bound by the terms and provisions of these electronic
document(s) to the same extent as if | had signed these documents; and

® 1 am in fact the party named in the elecironio docurents des¢ribed in this Acknowledgemenl and Direction and
| have not misrepresented my Identity 1o you.

ESCRIP OF CH QRYGAGE {for the Chargor):
| Property |
PIN 73407-0024 LT Estate/Qualifier Fee Simple
Description ,F;art Lot 8, Conesslon & as in LT64804, Except Part 1, Plan 63R13128 & Part 1, Pfan 53R17437, Township of
ot
Addrass 551 Cenire Strest

Espanola, Ontarlo PSE 149

| crargor J
Name NAUSS PLUMBING & HEATING INC.

), Danis Groves (President), have authority to bind the corporalion.
This document Is not authorized under Power of Alforney by thls party.

| chargee Capacity Share |
Name CANADIAN IMPERIAL BANK OF COMMERCE

| Provisions 1
Principal $206,000.00 Cumency CON

Calculation periagd

Balance Due Dale

Interest Rate Prime Rate plus 5%

Paymenls $0.00

2/
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ACKNOWLEDGEMENT AND DIRECTION

Interast Adjustrment Dale

Paymenl Date

First Payment Dafe

Standard Charge Tenns 201203

Insurance Amount Fullinsurable value
Guarantor

Dated at Grealer Sudbury , this 1

day of August ) 2017

Witness:

Nauss Plumbing & Heating Inc,

Pear: N /x

—F

Name: Dénis Grove
Tille: President

Prepared wiing Tha Conveyancer by Do Process Software
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Propertlas

PIN 73407 - 0024 LT Inferest/Estate  Fee Simple
Description  PCL 10208 SEC SWS; PT LT 8 CON 5 MERRITT AS IN LT64884 EXCEPT PT 1
63R13128 & PT 1 63R17437; /T PT 2 & 3 63R1312B AS IN L.T696426; ESPANCLA

Address 651 CENTRE STREET
ESPANOLA

Chargor(s)

The chargoi(s) hereby chargss the fand fo the chargee(s). The chargos(s) acknowledges the recelpt of the charge and the standard
charge terms, if any.

Name NAUSS PLUMBING & HEATING INC,
Acllng as a company

Address for Service 2690 Lasalle Boulevard, Sudbury, Ontario, P3A 4RT
I, Denis Groves (President), have the authorily to bind the corporation.

This document is not authorized under Power of Attorney by this parly.

Chargee(s) Capacity Share

Name CANADIAN IMPERIAL BANK OF COMMERCE
Acting as a company

Address for Service New Sudbury Cenire, 1349 Lasalle Boulevard, Sudbury, Ontarlo, P3A 122

Statoments

Schedule: See Schedules

Provisions

Principal $ 206,000.00 Currency  CON
Calculation Periad

Balance Due Date

interost Rate Prime Rate plus 5%
Payments

Interest Adjustment Date

Payment Dale

First Payment Dale

Lasf Payment Dafe

Standard Charge Terms 201203

Insurance Amount Full insurable value

Guarantor

| Fite Number

Chargor Client File Number ! 218352

Chargee Client File Number 7854426428
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Schedule 1 {APFI)

All words that are defined in tha set of standard charge terms reforred to In the attached Charge/Mortgage of
Land shall have the same meaning when ussd In this Schedule.

Indebtedness

1. For the purposes of the Charge, the term "Indebledness’ means the aggregate of all present and future
indebtedness and lisbilities of the Chargor to the Bank (glrect or indirect, absolule or contingent, matered or
not, wherescevar and howsoever Incumed, whelher incurzed as principal or surely, whether incurred alene
or with another or others, and whether arising from dealings between the Bank and the Chargor or from
other dealings or proceadings by which the Bank may bsecome a creditor of the Chargor) Including wilhout
limitation the outstanding balance of the Principal Amount advanced 1o the Chargor from time to time,
interest thareon at the Interest Rate and all other present and fulure indebtedness and llabllittes of the
Chargor to the Bank paysble under or by virtue of tha Chargs.

interest Rate

1. The Interest Rate is a vasiable rate per year equalto the Prime Rate pius 5 % per year,
calculated and compounded monthly, with Interest on overdue Interest af the same rate. The Interest Rate
wiil change automatically, without notice, whenever the Prime Rate chanpes,

Despile the Intersst Rate noled above, the Interest Rate payable by the Chargor on any part of the
Indebtedness will be the Interest rate specified in the relevant instrument, agreement, or other document
betwaan the Chargor and the Bank that relates fo that part of the Indebtedness. Interest will ba calculated as
set oul in the relevant instnrment, agreement or document, or ¥ not set out, will be calculsted and
compoundad monthly, with Interest on averdue Intarest al the sama rate. If no Interest rate Is specified In the
relevant instrument, agreement or document, you will pay interest on such par of the Indebledness at the
Interest Rate.

interest is payabla on the Indebtedness unfil it has been pald, both before and after default, demand,
maturity and judgment.

2. Notwithstanding any provision of the Charge or any other lean documants to the contrary, in no avent will
the aggregate “Interest’ {as defined in Sectlon 347 of the Criminal Code {Canada)} payable on the
Indebtadness excead the effective annual rate of interest on the Principat Amount lawfully permitied under
that Section and, If any payment, collection or demand pursuant to the Indebtednaess In respect of *interest’
(s defined in that Seclion) Is determined to be contrary to tho provisions of that Sectlon, such payment,
collaction or damand will be deemed to have been made by mutual mistake of the Chargor and Bank and
the amount of such payment er collection shall elther be applied to the Principal Amount (whether or not due
and payable), and not to the payment of interest (as defined In Section 347 of tha said Criminal Gode), or be
rafunded to the Chargor at the option of the Bank. For purposes of each loan decumen, the effective annual
rate of intereat will be determined In accordance with generally accepted actuarial practices and principles
over the lerm of the Indebledness on the basls of annual compounding of the tavdully permited rate of
Interest. In the event of dispute, a centificate of a Fellow of the Canadian Institute of Acluaries appeinted by
the Bank wil be conclusive for the purposes of such determination.




This is Exhibit “D” referred to in the Supplemental Affidavit of
Sieg Flatt sworn November 25, 2019.

Erlial

Commissioner for Taking Affidavits {or as may be)

Emma Dalziel
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ACKNOWLEDGMENT
TO: Canadian Imperial Bank of Commerce
RE: Nauss Plumbing & Heatirtg Inc. first morigage to Canadian Imperial Bank of

Commerce
2590 Lasalle Boulevard, Sudbury
Loan Number; 7854425428

The undersigned, being the mortgagor in the above transaction, hereby acknowiedges receiving a
copy of Standard Charge Terms No. 201203 before signing the above charge or mortgage, and the
undersigned understands that the said Standard Charge Terms are incorporated by reference into
such charge or mortgage.

DATED at Greater Sudbury, this a ] day of August, 2017,

NAUSS PLUMBING & HEATING INC,

Per:
Name: Denis Groves

Title: President

T have authorlty/to bind the Corporation
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ACKNOWLEDGEMENT AND DIRECTION .

Amanda Berfonl
Nauss Plumblng & Heating Inc. morlgage to Canadian Imperial Bank of Commerce (Flls No, 218407)

This will confirm that:

L]

| have reviewad the Information st out balow, and that this information Is accurate;

You are authorized and diracted to register aleclronically on my behalf the documant(s) described in this
Qcknotv;needgament and Diraction as well as any other document(s) required to complete the iransaclion
escribed above;

You are authorized and directed 1o snter Into an escrow closing arrangement substantially In the form atlached
hereto as Schedule A" and | acknowledge that | shall be bound by the terms of that Agreementl;

The effect of the elsctronic documents descrbed in this Acknowledgement and Direclion vas bean fully
explained to ma and | understand that } am pary to and bound by the terms and provislons of these alacironis
document{s} to the same extent a3 If | had signed these documents; and

} am in fact the parly named in the electronle documents described in this Acknowledgement and Direction and
| have not misrepresented my Identity to you.

DESCRIPTION OF CHARGEMORTGAGE (for the Chargor):

| Property ;

PN

735640117 LT Estate/Qualifier Fee Simple

Description Part Lot @, Concession 6 as in LT108921, Except Lt 1, on Plan M881, City of Greater Sudbury
Addrass 2690 Lasalte Boulevard

Sudbury, Ontarle P3A 282

| Charger i

Name

NAUSS PLUMBING & HEATING INC.

1, Denls Groves {Presldent), have authority to bind the corporatlon.
This document is not authorized under Power of Attomey by this pary.

| ehargee Capacity Share |

Name

CANADIAN IMPERIAL BANK OF COMMERCE

§ Provisions |

Frincipal $210,000.00 Cumoncy CON
Celowlation perfod

Balsnce Due Dale

Interest Rale Prime Rate plus 5%

Paymenls $0.00

Interast Adjustment Dale




ACKNOWLEDGEMENT AND DIRECTION

FPayment Dale
First Payment Date
Standard Charge Terms 201203
insurance Amount Full insurable value
Guaranlor
Dated at Greater Sudbury , this 9 ‘ day of Aupgust s 2017
Witness:
} Nauss Plumbing & Heating Inc.
—— ) \_\_.__ Per: g e \H’
Name: Denls G ove\§
Title: Presldanty |

Praparzd using The Conveyancesby Do Piootss Sofvare
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LRO # 53 Charge/Mortgage In preparation on 2017 08 i8 at 1316

This document has nof been submitied and may be Incomplete. ) yyyy mm dd Page 1 of
Properties

PIN. . 73564 - 0117 LT Inferest/Cstate  Fee Simple

Description  PCL 18665 SEC SES; PT LT 9 CON 6 NEELON AS IN 17108927 EXCEPTLT 1 PL
M8G1; S/T LT80821; GREATER SUDBURY

Addross 2690 LASALLE BLVD
SUDBURY

Chargor(s)

The chargor(s) hereby charges the land to the chargee(s). The cﬁargor(s) acknowledges the receipt of the charge and the standard

charge terms, if any.

Name NAUSS PLUMBING & HEATING INC.
Acling as a company

Address for Service 2580 Lasalle Boutevard, Sudbuory, Ontarlo, P3A 2B2
|, Danis Groves (President), have the authorily to bind the corperation.

This document Is not authorized under Power of Attornsy by this parly.

Chargee(s) Capacity Share

Name CANADIAN IMPERIAL BANK OF COMMERCE
Acling as a company

Addross for Service New Sudbury Cenire, 1349 Lasalle Boulevard, Sudbury, Ontario, P3A 122

Statements

Schedule: See Schedules

Provisions -

Principal 5 210,000.00 Currency  CON
Caleulation Period

Balance Due Dale

Interest Rale Prime Rate plus 5%
Fayments

Intarast Adjusiment Date

Payment Dale

First Paymen! Dala

Last Payment Dale

Standard Charge Terms 201203

instiranca Amount Fuli Insurable value

Guaranfor

File Number

Chargea Cilant File Number : M218407; Rofi# 7654425428

5

P




11425 Schedule-201205
Crlao

Schadule 1 {APFI)

Al words that are defined In ihe set of standard charga lerms refemed to In the attachad Charge/Mortaage of
Land shall have the same meaning when used in this Schadule.

Indebtedness

1. For the purposes of the Charge, the term “Indebtedness” means the aggregate of all present and fulure
Indebtedness and llabilities of the Chargor to the Bank {direct or Indirect, absolute or contingent, matured or
not, wherescever snd howsoever incurred, whether Incusred as princlpal of surety, whether incureed alone
or wilh another or others, and whether arising from dealings betwzen the Bank and the Chargor or from
other dealings or proceedings by which the Bank may becoms a craditor of the Chargor) Including without
limitation the outstanding batanca of the Principal Amount advanced to the Chargor from tima to time,
inferest thareon at the Interest Rate and &l other present and futuse Indebledness and liabilites of the
Chargor to the Bank payabla under or by virtue of the Charge.

Interest Rate

1. The Interest Rate s 2 varible rate per year aqual fo the Prima Rate plus 5 % per year,
calculated and compounded monthly, with Interest on overdue Interast at the same rate. The Inlerest Rate
will ehange automatically, without noice, whenaever the Prime Rate changes.

Dosplie the Interest Rate noted above, the Interest Rate payable by the Charger on any part of the
Indebtedness will be the interast rate specified in the refevant Instrumant, agreement, or other document
between the Chargor and the Bank that relates to that part of the Indabtedness, Intarest will be calculated as
sot out in the relavant instrument, agreement or document, of If not set oul, will be calculated and
compounded monthly, with Interest on overdua Interest at the sama rate. If no interest rate is specifiad in the
relevant instrument, agresment or document, you wili pay Interest on such part of tha Indebtedness &t the
Interest Rate.

Interest Is payable on fhe Indebtedness unlil it has been pald, both before and afier default, demand,
maturity and judgment.

2. Notwithstanding any provisicn of the Charge or any other loan documents to the contrary, in no event wilt
the aggregate “interest’ (as defined In Section 347 of the Criminal Code (Canada)) paysble on the
Indablednoss excesd the effective annual rate of interest on the Principal Amount lewfully pesmitted under
that Section and, {f any payment, collection or demend pursuant to the Indebtedness in respect of ‘interest’
(as defined in thal Section) is dstermined to be contrary to the provisions of that Section, such paymant,
collsction or demand will ba deamed to have been made by mutual mistaie of the Chargor and Bank and
the amount of such payment or collaction shall sither be agplied to the Principal Amount (whether or not dus
and payabts), and not to tha payment of interest {as defined in Seclion 347 of the sald Crimina! Code), or be
refunded to the Chargor at the option of the Bank. For purposes of each loan document, the effective annual
rate of Interest will be determined In accordance with generally accepted actuarial practices and principles
over te ferm of the Indebtedness on the basis of annual compounding of the lawfully permitted rate of
interast. In the avent of dispute, a cortificate of a Fellow of the Canadlan institute of Actuaries appolinted by
{he Bank will be conclusive for the purpeses of such determination.
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This is Exhibit C referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

N’

|
A Commissioner for Taking Affidavits (or as may be)
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Court File No. CV-19-8866-0000
ONTARIO
SUPERIOR COURT OF JUSTICE

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0.
1990, c. C-43, AS AMENDED

BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE
Applicant
- and -
NAUSS PLUMBING & HEATING INC.
Respondent

Factum of the Applicant
(Returnable November 29, 2019)

GOWLING WLG (CANADA) LLP
Barristers & Solicitors

1 First Canadian Place

100 King Street West, Suite 1600
Toronto, ON M5X 1G5

Haddon Murray LSUCH# 61640P
Tel: (416) 862-3509
Fax: +1 416 862-7661

Lawyers for the Applicants

TO: THE SERVICE LIST
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Court File No. CV-19-8866-0000
ONTARIO
SUPERIOR COURT OF JUSTICE

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O.

1990, c. C-43, AS AMENDED

CANADIAN IMPERIAL BANK OF COMMERCE

Applicant
- and -

NAUSS PLUMBING & HEATING INC.
Respondent

Factum of the Applicant
(Returnable November 29, 2019)

INTRODUCTION

1.

a)
3.

This factum is filed in support of the Canadian Imperial Bank of Commerce’s (“CIBC”)
application for an order (a) appointing MNP Ltd. (“MINP”) as receiver and manager over the
assets, undertakings and property of the respondent, Nauss Plumbing & Heating Inc. (“Nauss™)
on substantially the terms and conditions contained in the draft order attached at tab 3 to the

Applicant’s Application Record (the “Receivership Order™).

All capitalized terms that are not defined herein are to be given the meaning ascribed to them in

the Affidavit of Sieg Flatt sworn November 19, 2019 (the “Flatt Affidavit”).

BACKGROUND & FACTS

Appointment of MNP as Receiver

Nauss is a privately owned company incorporated under the laws of Ontario operating primarily
as a contractor, specializing in plumbing, heating and electrical services as well as pool

maintenance in Sudbury and the surrounding areas.
Affidavit of Sieg Flatt sworn November 19, 2019 at para 5 [Flatt Affidavit].

CIBC has commenced these proceedings as a result of Nauss’s insolvency and its inability to repay

amounts owing to CIBC under a Credit Agreement dated August 9, 2017 (the “Credit
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Agreement”). Nauss is indebted to CIBC in the amount of $929,019.31 plus any applicable

interest, fees or expenses accrued (the “Indebtedness™).

Flatt Affidavit at paras 3, 12.

Nauss’s obligations to CIBC under the Credit Agreement are secured by:

(a)

(®)

(c)

(d)

a general security agreement in respect of all of the present and after-acquired personal

property of Nauss the terms of which are incorporated within the Credit Agreement (the

GEGSAS’);

a charge / mortgage in the principal amount of $583,000.00 against the Markstay

Millichamp Property (the “Markstay Millichamp Charge”);

a charge / mortgage in the principal amount of $206,000.00 against the Espanola Property

(the “Espanola Charge”); and

a charge / mortgage in the principal amount of $210,000.00 against the Sudbury Property
(the “Sudbury Charge”, together with the Markstay Millichamp Charge and the Espanola

Charge, the “Mortgages”).

Flatt Affidavit at para 13, Exhibit B: Credit Agreement and Small Business Credit Terms and Conditions;
Exhibit “D”: Charge/mortgage against the Millichamp Property; Exhibit “E”: Charge/mortgage against the
Espanola Property; and Exhibit “F”: Charge/mortgage against the Sudbury Property.

Pursuant to the Credit Agreement, Nauss must pay the outstanding amount owing under the Credit

Agreement upon demand. Pursuant to the GSA and Mortgages, upon the occurrence of a default,

CIBC is entitled to exercise certain enforcement remedies including, among others, appointing a

receiver.

Flatt Affidavit at para 11, Exhibit B: Credit Agreement and Small Business Credit Terms and Conditions, Part
1, s. 6 and Part V, s. 9(b); Exhibit “D”: Charge/mortgage against the Millichamp Property; Exhibit “E™:
Charge/mortgage against the Espanola Property; and Exhibit “F”: Charge/mortgage against the Sudbury
Property.

On June 14, 2019, CIBC demanded repayment of the Credit Agreement and delivered a notice of

intention to enforce pursuant to section 244 of the Bankruptcy and Insolvency Act, R.S.C. 1985,
c. B-3 (“BIA™).

Flatt Affidavit at para 22, Exhibit “M”: Demand Letter and Notice of Intention to Enforce Security.
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8. Nauss is insolvent and has not repaid the amounts owing under the Credit Agreement.
Flatt Affidavit at para 33.

9. MNP consents to its appointment as Receiver.

Flatt Affidavit at para 36, Exhibit “R™: Consent of MNP to act as Receiver.

LAW AND ARGUMENT

10. The sole issue on this application is: Should this Court appoint MNP as receiver of the property

of Nauss?

Court should appoint MNP as receiver

11. CIBC submits that this Court should appoint MNP as receiver because: (a) the technical
requirements under the BIA for the appointment of MNP as receiver are met and (b) in the

circumstances of this case, the appointment of MNP as receiver is just and convenient.
(a) The technical requirements for the appointment of MNP as receiver are met

12, CIBC brings this application pursuant to section 243(1) of the BIA, and 101 of the CJA. Section
243 of the BIA grants the Court the jurisdiction and authority, on application by a secured creditor,
to appoint a receiver of the property of an insolvent person if it is “just or convenient to do so0”.

The section reads as follows:

243(1) Subject to subsection (1.1), on application by a secured creditor, a court
may appoint a receiver to do any or all of the following if it considers it to be
just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or bankrupt that was
acquired for or used in relation to a business carried on by the insolvent
person or bankrupt;

(b) exercise any control that the court considers advisable over that
property and over the insolvent person’s or bankrupt’s business; and

(c) take any other action that the court considers advisable.

(1.1) In the case of an insolvent person in respect of whose property a notice
is to be sent under subsection 244(1), the court may not appoint a receiver
under subsection (1) before the expiry of 10 days after the day on which the
secured creditors sends the notice unless




13.

14.

15.

16.

17.

18.
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(a) the insolvent person consents to an earlier enforcement under section
244(2); or

(b) the court considers it appropriate to appoint a receiver before then.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 [“BIA”], ss.243(1),(1.1).

CIBC is a secured creditor of Nauss and is thus entitled to bring an application under section 243
of the BIA.

Flatt Affidavit, Exhibit “B”: Credit Agreement and Small Business Credit Terms and Conditions, Part V.

Nauss defaulted under the Credit Agreement. In accordance with the GSA, the occurrence of an

default under the Credit Agreement grants CIBC the right to seek the appointment of a receiver.
Flatt Affidavit, Exhibit “B”: Credit Agreement and Small Business Credit Terms and Conditions, Part V, s.
9(b).

As required by subsection 243(1.1) of the BIA, a 244 Notice was sent to Nauss on June 14, 2019.
Accordingly, pursuant to s. 243(1.1) the court may appoint MNP as receiver at this time.

Flatt Affidavit paras 40-43; BIA ss. 243(1.1).

In accordance with subsection 243(4) of the BIA, MNP is qualified to act as Receiver of Nauss.

BIA s. 243(4).
(b) Appointing MNP as receiver is just and convenient

Section 101 of the Court of Justice Act (the “CJA”) permits the appointment of a receiver where
it is “just or convenient”. Likewise, subsection 243(1) of the BIA provides that on application by

a secured creditor, a court may appoint a receiver where it is “just or convenient”.
Court of Justice Act, R.S.0. 1990, c. C-43 [CJA] s. 101; BIA s. 243(1).

In determining whether it is “just or convenient” to appoint a receiver under either the BIA section
101 of the Ontario Courts of Justice Act, this Court applies the decision of Justice Blair in Bank
of Nova Scotia v. Freure Village on Clair Creek (“Freure Village®). In Freure Village, Blair J.
set out that, in deciding whether the appointment of a receiver was just or convenient, the court
“must have regard to all of the circumstances but in particular the nature of the property and the
rights and interests of all parties in relation thereto,” which includes the rights of the secured

creditor under its security.




19.

20.

21.
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Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274 (Ont. S.C.J.) [“Freure
Village”], para 10.

Where the enumerated rights of the secured creditor under the loan agreement include the right to

seek the appointment of a receiver, the burden on the applicant seeking the relief is relaxed. As

stated by Justice Morawetz (as he then was) in Elleway Acquisitions Ltd. v. Cruise Professionals
Ltd. (“Elleway™),

...while the appointment of a receiver is generally regarded as an extraordinary
equitable remedy, courts do not regard the nature of the remedy as
extraordinary or equitable where the relevant security document permits the
appointment of a receiver. This is because the applicant is merely seeking to
enforce a term of an agreement that was assented to by both parties.

Elleway Acquisitions Ltd. v. Cruise Professionals Ltd. 2013 ONSC 6866, para. 27.

Where a creditor is entitled under its agreement with the debtor to seek the appointment of a

receiver, a court will consider in its discretion whether, on an examination of the surrounding

circumstances, it is in the interests of all concerned to have the receiver appointed by the court.

Freure Village, para 12.

In the case at bar, the following facts support CIBC’s submission that the appointment of MNP as

Receiver over Nauss is just and convenient:

(a)

(b)

(c)

(d)

()

®

Nauss has defaulted under the Credit Agreement for the failure to pay monetary amounts
when they became due. As a result of this default CIBC has a contractual right to appoint
areceiver under the GSA and Mortgages;

Nauss is insolvent;

Nauss has failed to find alternative sources of financing to remedy the default under the

Credit Agreement;
the director of Nauss has consented to the relief sought in this application;

a court-appointed receiver is necessary to enable the Proposed Receiver to administer the
estate more effectively and is required to take control of Nauss, and ensure an effective

and transparent sale of the Nauss assets for the benefit of all of Nauss’s stakeholders;

irreparable harm might be caused if no receivership order is made as Nauss will run out

of liquidity thereby reducing value for stakeholders; and
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(9) if necessary, CIBC is prepared to advance funds to the Receiver (if appointed) for

purposes of funding the receivership.
Flatt Affidavit, paras 26, 41, 48, 50, 53, and 55

22. In these circumstances, a Receiver will facilitate the realization on Nauss’s assets in a fair and
reasonable manner that balances the interests of all of Nauss’s stakeholders in a transparent and
court-supervised process.

IV. RELIEF REQUESTED

23. For the foregoing reasons, CIBC respectfully requests an Order substantially in the form of the
draft Receivership Order attached as Tab 3 to the Application Record.

ALL OF WHICH IS RESPECTFULLY SUBMITTED at the City of Toronto, Province of Ontario, this
25th day of November, 2019.

GOWLING WLG (CANADA) LLP

Per: ﬂ (/\//

C.MHaddon Murray ﬁ
Counsel for the Applic
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SCHEDULE “A”
LIST OF AUTHORITIES
TAB CONTENTS
1. Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274 (Ont. S.C.J.).
2. Elleway Acquisitions Ltd. v. Cruise Professionals Ltd., 2013 ONSC 6866.
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SCHEDULE “B”
RELEVANT STATUTES
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, ss. 243(1),(1.1),(4), 244(1)(2)

Court may appoint receiver

243(1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a receiver
to do any or all of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other
property of an insolvent person or bankrupt that was acquired for or used in relation to a
business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the
insolvent person’s or bankrupt’s business; and

(c) take any other action that the court considers advisable.

(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent under
subsection 244(1), the court may not appoint a receiver under subsection (1) before the expiry of 10
days after the day on which the secured creditors sends the notice unless

(a) the insolvent person consents to an earlier enforcement under section 244(2); or

(b) the court considers it appropriate to appoint a receiver before then.

Advance notice
244 (1) A secured creditor who intends to enforce a security on all or substantially all of

(a) the inventory,
(b) the accounts receivable, or
(c) the other property

of an insolvent person that was acquired for, or is used in relation to, a business carried on by the insolvent
person shall send to that insolvent person, in the prescribed form and manner, a notice of that intention.

Period of notice

(2) Where a notice is required to be sent under subsection (1), the secured creditor shall not enforce the security
in respect of which the notice is required until the expiry of ten days after sending that notice, unless the
insolvent person consents to an earlier enforcement of the security.

Court of Justice Act, R.S.0. 1990, c. C-43,5.101

Injunctions and receivers

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be granted or a
receiver or receiver and manager may be appointed by an interlocutory order, where it appears to a judge of the
court to be just or convenient to do so. R.S.0. 1990, c. C.43, s. 101 (1); 1994, c. 12, 5. 40; 1996, c. 25, 5. 9 (17).

Terms
(2) An order under subsection (1) may include such terms as are considered just. R.S.0. 1990, c. C.43, s. 101
2).
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Barristers & Solicitors
1 First Canadian Place
100 King Street West, Suite 1600
Toronto, ON M5X 1G5

Haddon Murray (#61640P)
Tel:  416-862-3604
Fax: 416-862-7661
haddon.murray(@gowlingwlg.com

Lawyers for the Applicant, Canadian Imperial
Bank of Commerce


mailto:haddon.murray%40gowlingwlg.com

216

This is Exhibit D referred to in the
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A Commissioner for Taking Affidavits (or as may be)
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Court File No. CV-19-8866-0000
ONTARIO
SUPERIOR COURT OF JUSTICE
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1990, c. C-43, AS AMENDED
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Court File No. CV-19-8866-0000
ONTARIO
SUPERIOR COURT OF JUSTICE

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, c¢. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE ACT,R.S.0.
1990, c. C-43, AS AMENDED

BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE
Applicant
- and -
NAUSS PLUMBING & HEATING INC.
Respondent
INDEX
TAB | CONTENTS
1. Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274 (Ont. S.C.J.).

2. Elleway Acquisitions Ltd. v. Cruise Professionals Lid., 2013 ONSC 6866.
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TAB 1




Ontario Supreme Court

Bank of Nova Scotia v. Freure Village of Clair Creek
Date: 1996-05-31

Bank of Nova Scotia
and

Freure Village on Clair Creek et al

Ontario Court of Justice (General Division — Commercial List) Blair J.

Judgment — May 31, 1996.

John J. Chapman and John R. Varley, for Bank of Nova Scotia.

J. Gregory Murdoch, for Freure Group (all defendants).

John Lancaster, for Boehmers, a Division of St. Lawrence Cement.
Robb English, for Toronto-Dominion Bank.

William T. Houston, for Canada Trust.

May 31, 1996. Endorsement.

[1] BLAIR J.: — There are two companion motions here, namely:

220

(i) the within motion by the Bank for summary judgment on the covenants on mortgages

granted by “Freure Management” and “Freure Village” to the Bank, which mortgages have

been guaranteed by Freure Investments; and

(ii) the motion for appointment by the Court of a receiver-manager over five different

properties which are the subject matter of the mortgages (four of which properties are

apartment/townhouse complexes totalling 286 units and one of which is an as yet

undeveloped property).
This endorsement pertains to both motions.

The Motion for Summary Judgment

[2] Three of the mortgages have matured and have not been repaid. The fourth has not yet

matured but, along with the first three, is in default as a result of the failure to pay tax arrears.

o

1996 Canl il 8288 {
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The total tax arrears outstanding are in excess of $850,000. The Bank is owed in excess of
$13,200,000. There is no question that the mortgages are in default. Nor is it contested that
the monies are presently due and owing. The Defendants argue, however, that the Bank had
agreed to forebear or to stand-still for six months to a year in May, 1995 and therefore submit

the monies were not due and owing at the time demand was made and proceedings
commenced.

[3] There is simply no merit to this defence on the evidence and there is no issue with respect
to it which survives the “good hard look at the evidence” which the authorities require the
Court to take and which requires a trial for its disposition: see Rule 20.01 and Rule 20.04,
Pizza Pizza Ltd v. Gillespie (1990), 75 O.R. (2d) 225 (Gen. Div.); Irving Ungerman Ltd. v.
Galanis (1993) 4 O.R. (3d) 545 (C.A.).

[4] On his cross-examination, Mr. Freure admitted:

(i) that he knew the Bank had not entered into any agreement whereby it had waived its rights
under its security or to enforce its security; and

(ii) that he realized the Bank was entitled to make demand, that the individual debtors in the
Freure Group owed the money, that

they did not have the money to pay and the $13,200,000 indebtedness was “due and owing”
(see cross-examination questions 46-54, 88-96, 233-243).

[5] As to the guarantees of Freure Investments, an argument was put forward that the Bank
changed its position with regard to the accumulation of tax arrears without notice to the
guarantor, and accordingly that a triable issues exists in that regard.

[6] No such triable issue exists. The guarantee provisions of the mortgage itself permit the
Bank to negotiate changes in the security with the principal debtor. Moreover, the principal of
the principal debtor and the principal of the guarantor — Mr. Freure — are the same. Finally,
the evidence which is relied upon for the change in the Bank’s position — an internal Bank
memo from the local branch to the credit committee of the Bank in Toronto — is not proof of
any such agreement with the debtor or change; it is merely a recitation of various position

proposals and a recommendation to the credit committee, which was not followed.

1596 Canlil 8258 (OGN 8C)
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[7] Accordingly, summary judgment is granted as sought in accordance with the draft
judgment filed today and on which | have placed my fiat. The cost portion of the judgment will
bear interest at the Courts of Justice Act rate.

Receiver/Manager

[8] The more difficult issue for determination is whether or not the Court should appoint a
receiver/manager.

[9] It is conceded, in effect, that if the loans are in default and not saved from immediate
payment by the alleged forbearance agreement — which they are, and are not, respectively —
the Bank is entitled to move under its security and appoint a receiver-manager privately.
Indeed this is the route which the Defendants — supported by the subsequent creditor on one
of the properties (Boehmers, on the Glencairn property) — urge must be taken. The other
major creditors, TD Bank and Canada Trust, who are owed approximately $20,000,000
between them, take no position on the motion.

[10] The Court has the power to appoint a receiver or receiver and manager where it is “just
or convenient’ to do so: the Courts of Justice Act, R.S.0. 1990, c. 43, s. 101. In deciding
whether or not to do so, it must have regard to all of the circumstances but in particular the
nature of the property and the rights and interests of all parties in relation thereto. The fact
that the moving party has a right under its security to appoint a receiver is an important factor
to be considered but so, in such circumstances, is the question of whether or not an
appointment by the Court is necessary to enable the receiver-manager to carry out its work
and duties more efficiently; see generally Third Generation Realty Ltd. v. Twigg (1991) 6
C.P.C. (3d) 366 (Ont. Gen. Div.) at pages 372-374; Confederation Trust Co. v. Dentbram
Developments Ltd. (1992), 9 C.P.C. (3d) 399 (Ont. Gen. Div.); Royal Trust Corp. of Canada v.
D.Q. Plaza Holdings Ltd. (1984), 54 C.B.R. (N.S.) 18 (Sask. Q.B.) at page 21. It is not
essential that the moving party, a secured creditor, establish that it will suffer irreparable harm
if a receiver-manager is not appointed: Swiss Bank Corp. (Canada) v. Odyssey Industries Inc.
(1995), 30 C.B.R. (3d) 49 (Ont. Gen. Div. [Commercial List]).

[11] The Defendants and the opposing creditor argue that the Bank can perfectly effectively
exercise its private remedies and that the Court should not intervene by giving the
extraordinary remedy of appointing a receiver when it has not yet done so and there is no

1896 Canlll 8258
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evidence its interest will not be well protected if it did. They also argue that a Court appointed

receiver will be more costly than a privately appointed one, eroding their interests in the
property.

[12] While | accept the general notion that the appointment of a receiver is an extraordinary
remedy, it seems to me that where the security instrument permits the appointment of a
private receiver — and even contemplates, as this one does, the secured creditor seeking a
court appointed receiver — and where the circumstances of default justify the appointment of a
private receiver, the “extraordinary” nature of the remedy sought is less essential to the
inquiry. Rather, the “just or convenient” question becomes one of the Court determining, in
the exercise of its discretion, whether it is more in the interests of all concerned to have the
receiver appointed by the Court or not. This, of course, involves an examination of all the
circumstances which | have outlined earlier in this endorsement, including the potential costs,
the relationship between the debtor and the creditors, the likelihood of maximizing the return
on and preserving the subject property and the best way of facilitating the work and duties of
the receiver-manager.

[13] Here | am satisfied on balance it is just and convenient for the order sought to be made.
The Defendants have been attempting to refinance the properties for 11/2 years without
success, although a letter from Mutual Trust dated yesterday suggests (again) the possibility
of a refinancing in the near future. The Bank and the debtors are deadlocked and | infer from
the history and evidence that the Bank’s attempts to enforce its security privately will only lead
to more litigation. Indeed, the debtor's solicitors themselves refer to the prospect of “costly,
protracted and unproductive” litigation in a letter dated March 21st of this year, should the
Bank seek to pursue its remedies. More significantly, the parties cannot agree on the proper
approach to be taken to marketing the properties which everyone agrees must be sold.
Should it be on a unit by unit conversion condominium basis (as the debtor proposes) or on
an en bloc basis as the Bank would prefer? A Court appointed receiver with a mandate to
develop a marketing plan can resolve that impasse, subject to the Court’s approval, whereas
a privately appointed receiver in all likelihood could not, at least without further litigious
skirmishing. In the end, | am satisfied the interests of the debtors themselves, along with
those of the creditors (and the tenants, who will be caught in the middle) and the orderly

disposition of the property are all better served by the appointment of the receiver-manager
as requested.

P

i
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[14] | am prepared, in the circumstances, however, to render the debtors one last chance to
rescue the situation, if they can bring the potential Mutual Trust refinancing to fruition. |
postpone the effectiveness of the order appointing Doane Raymond as receiver-manager for
a period of three weeks from this date. If a refinancing arrangement which is satisfactory to
the Bank and which is firm and concrete can be arranged by that time, | may be spoken to at
a 9:30 appointment on Monday, June 24, 1996 with regard to a further postponement. The
order will relate back to today’s date, if taken out.

[15] Should the Bank be advised to appoint Doane Raymond as a private receiver/manager
under its mortgages in the interim, it may do so.

[16] Counsel may attend at an earlier 9:30 appointment if necessary to speak to the form of
the order.

Motions granted.

1596 Canbil 8258 {ON SC)
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CITATION: Eleway Acquisitions Limited v. The Cruise Professionals Limited, 2013 ONSC
6866

COURT FILE NO.: CV-13-10320-00CL

DATE: 20131127

SUPERIOR COURT OF JUSTICE - ONTARIO
(COMMERCIAL LIST)

APPLICATION UNDER SECTION 243 OF THE BANKRUPTCY AND INSOLVENCY
ACT,R.S.C. 1985, ¢.B-3, AS AMENDED

RE: ELLEWAY ACQUISITIONS LIMITED, Applicant

AND:
THE CRUISE PROFESSIONALS LIMITED, 4358376 CANADA INC.
(OPERATING AS ITRAVEL2000.COM) AND 7500106 CANADA INC.,
Respondents

BEFORE: MORAWETZ J.

COUNSEL: Jay Swartz and Natalie Renner, for the Applicant
John N. Birch, for the Respondents
David Bish and Lee Cassey, for Grant Thornton, Proposed Receiver

HEARD &
ENDORSED:NOVEMBER 4, 2013

REASONS: NOVEMBER 27,2013

ENDORSEMENT

[1] At the conclusion of argument, the requested relief was granted with reasons to follow.
These are the reasons.

[21 Elleway Acquisitions Limited (“Elleway” or the “Applicant”) seeks an order (the
“Receivership Order”) appointing Grant Thornton Limited (“GTL”) as receiver (the ‘Receiver”),

ONSC 6866 (CanLil}
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without security, of all of the property, assets and undertaking of each of 4358376 Canada Inc.,
(operating as itravel2000.com (“iravel’)), 7500106 Canada Inc., (“Travelcash”), and The Cruise
Professionals (“Cruise”) and together with itravel and Travelcash, “iravel Canada™), pursuant to
section 243 of the Bankruptcy and Insolvency Act (Canada) (the “BIA”) and section 101 of the
Courts of Justice Act (Ontario) (the “CJA”).

31 The application was not opposed.

[4]  The itravel Group (as defined below) is indebted to Elleway in the aggregate principal
amount of £17,171,690 pursuant to a secured credit facility that was purchased by Elleway and a
working capital facility that was established by Elleway. The indebtedness is guaranteed by each
of itravel, Cruise and Travelcash, among others. The itravel Group is in default of the credit
facility and the working capital facility, and Elleway has demanded repayment of the amounts
owing thereunder. Elleway has also served each of itravel, Cruise and Travelcash with a notice
of intention to enforce its security under section 244(1) of the BIA. Each of itravel, Cruise and
Travelcash has acknowledged its iability to pay the indebtedness and consented to early
enforcement pursuant to section 244(2) of the BIA.

[51 Counsel to the Applicant submits that the itravel Group is insolvent and suffering from a
liquidity crisis that is jeopardizing the itravel Group’s continued operations. Counsel to the
Applicant submits that the appointment of a receiver is necessary to protect itravel Canada’s
business and the iterests of itravel Canada’s employees, customers and suppliers.

[6] Counsel further submits that itravel Canada’s core business is the sale of travel services,
including vacation, flight, hotel, car rentals, and insurance packages offered by third parties, to
its customers. itravel Canada’s business is largely seasonal and the majority of its revenues are
generated in the months of October to March. itravel Canada would have to borrow
approximately £3.1 million to fund its operations during this period and it is highly unlkely that
another lender would be prepared to advance any finds to itravel Canada at this time given its
fimancial circumstances.

[7] Further, counsel contends that the Canadian travel agent business is an intensely
competitive industry with a high profile among consumers, making it very easy for consumers to
comparison shop to determine which travel agent can provide services at the lowest possible
cost. Given its visibility in the consumer market and the travel industry, counsel submits that it
is imperative that itravel Canada maintain existing goodwill and the confidence of its customers.
If itravel Canada’s business is to survive, potential customers must be assured that the business
will continue uninterrupted and their advance payments for vacations will be protected
notwithstanding itravel Canada’s financial circumstances.

[8] Therefore, counsel submits that, if a receiver is not appointed at this critical juncture,
there is a substantial risk that itravel Canada will not be able to book trips and cruises during its
most profitable period. This will result in a disruption to or, even worse, a complete cessation of
itravel Canada’s business. Employees will resign, consumer confidence will be lost and existing
goodwill will be irreparably harmed.

2013 ONSC 8888 (Canlih
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[91 It is contemplated that if GTL is appointed as the Receiver, GTL intends to seek the
Court’s approval of the sale of substantially all of itravel Canada’s assets to certain affiliates of
Elleway, who will operate the business of itravel Canada as a going concern following the
consummation of the purchase transactions. Counsel submits that, it is in the best interests of all
stakeholders that the Receivership Order be made because it will facilitate a going concern sale

of itravel Canada’s business, preserving consumer confidence, existing goodwill and the jobs of
over 250 employees.

[10] Eleway is a corporation incorporated under the laws of the British Virgin Islands.
Elleway is an indirect wholly owned subsidiary of The Aldenham Grange Trust, a discretionary
trust governed under Jersey law.

[11] iravel, Cruise and Travelcash are indirect wholly owned subsidiaries of Travelzest plc
(“Travelzest”), a publicly traded United Kingdom (“UK”) company that operates a group of
companies that includes itravel Canada (the “itravel Group”). The itravel Group’s UK
operations were closed in March 2013. Since the cessation of the itravel Group’s UK operations,
all of the itravel Group’s remaining operations are based in Canada. itravel Canada currently
employs approximately 255 employees. itravel Canada’s employees are not represented by a
union and it does not sponsor a pension plan for any of its employees.

[12] The itravel Group’s primary credit facilities (the “Credit Facilities”) were extended by
Barclays Bank PLC (“Barclays”) pursuant to a credit agreement (the “Credit Agreement”) and
corresponding fee letter (the ‘Fee Letter” and together with the Credit Agreement, the “Credit
Facility Documents”) under which Travelzest is the borrower.

[13] Pursuant to a series of guarantees and security documents (the “Security Documents™),
each of Travelzest, Travelzest Canco, Travelzest Holdings, Itravel, Cruise and Travelcash
guaranteed the obligations under the Credit Facilty Documents and granted a security interest
over all of its property to secure such obligations (the “Credit Facility Security”). Travelzest
Canco and Travelzest Holdings are direct wholly owned UK subsidiaries of Travelzest. In
addition, itravel and Cruise granted a confrmation of security interest in certain intellectual
property (the “IP Security Confirmation and together with the Credit Facility Security, the
“Security™).

[14] The Security Documents provide the following remedies, among others, to the secured
party, upon the occurrence of an event of default under the Credit Facility Documents: (a) the
appointment by instrument in writing of a receiver; and (b) the mstitution of proceedings in any
court of competent jurisdiction for the appoimntment of a receiver. The Security Documents do
not require Barclays to look to the property of Travelzest before enforcing its security against the
property of itravel Canada upon the occurrence of an event of default.

[15] Commencing on or about April 2012, the itravel Group began to default on its obligations
under the Credit Agreement.

[16] Pursuant to a series of letter agreements, Barclays agreed to, among other things, defer
the applicable payment mstalments due under the Credit Agreement umtil July 12, 2013 (the

2013 ONS
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“‘Repayment Date™). Travelzest failed to pay any amounts to Barclays on the Repayment Date.
Travelzest’s failure to comply with financial covenants and its default on scheduled payments
under the Repayment Plans constitute events of default under the Credit Facility Documents.

[17] Since 2010, Itravel Canada has attempted to refinance its debt through various methods,
including the implementation of a global restructuring plan and the search for a potential
purchaser through formal and informal sales processes. Two formal sales processes yielded
some interest from prospective purchasers. Ultimately, however, neither sales process generated
aviable offer for Itravel Canada's assets or the shares of Travelzest.

[18] Counsel submits that GTL has been working to familiarize itself with the business
operations of Itravel Canada since August 2013 and that GTL is prepared to act as the Receiver
of all of the property, assets and undertaking of itravel Canada.

[19] Counsel further submits that, if appointed as the Receiver, GTL intends to bring a motion
(the “Sales Approval Motion™) seeking Court approval of certain purchase transactions wherein
Elleway, through certain of its affiliates, 8635919 Canada Inc. (the “itravel Purchaser”), 8635854
Canada Inc. (the “Cruise Purchaser”) and 1775305 Alberta Ltd. (the ‘“Travelcash Purchaser” and
together with the itravel Purchaser and the Cruise Purchaser, the ‘“Purchasers”), will acquire
substantially all of the assets of itravel Canada (the “Purchase Transactions™).

[20] If the Purchase Transactions are approved, Elleway has agreed to find the ongoing
operations of itravel Canada during the receivership. It is the intention of the parties that the

Purchase Transactions will close shortly after approval by the Court and it is not expected that
the Receiver will require significant finding,

[21] The purchase price for the Purchase Transactions will be comprised of cash, assumed
liabilities and a cancellation of a portion of the Indebtedness. Elleway will supply the cash
portion of the purchase price under each Purchase Transaction, which will be sufficient to pay
any prior ranking secured claim or priority claim that is not being assumed.

[22] The Purchasers intend to offer substantially all of the employees of itravel and Cruise the
opportunity to continue their employment with the Purchasers.

[23] This motion raises the issue as to whether the Court should make an order pursuant to
section 243 of the BIA and section 101 of the CJA appomting GTL as the Receiver.

1. The Court Should Make the Receivership Order
a. The Test for Appointing a Receiver under the BIA and the CJA

[24] Section 243(1) of the BIA authorizes a court to appoint a receiver where such
appomtment is “just or convenient”.

[25] Similarly, section 101(1) of the CJA provides for the appointment of a receiver by
interlocutory order where the appointment is “just or convenient”.

2013 ONSC 6866 (CanLil)
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[26] In determining whether it is just and convenient to appoint a receiver under both statutes,
a court must have regard to all of the circumstances of the case, particularly the nature of the
property and the rights and interests of all parties in relation to the property. See Bank of Nova
Scotia v. Freure Village on Clair Creek, [1996] O.J. 5088 at para. 10 (Gen. Div.)

[27] Counsel to the Applicant submits that where the security instrument governing the
relationship between the debtor and the secured creditor provides for a right to appoint a receiver
upon default, this has the effect of relaxing the burden on the applicant seeking to have the
receiver appointed.  Further, while the appointment of a receiver is generally regarded as an
extraordinary equitable remedy, courts do not regard the nature of the remedy as extraordinary or
equitable where the relevant security document permits the appointment of a receiver. This is
because the applicant is merely secking to enforce a term of an agreement that was assented to
by both parties. See Textron Financial Canada Ltd. v. Chetwynd Motels Ltd., 2010 BCSC 477,
[2010] B.C.J. No. 635 at paras. 50 and 75 (B.C. S.C. [In Chambers]); Freure Village, supra, at
para. 12; Canadian Tire Corp. v. Healy, 2011 ONSC 4616, [2011] O.J. No. 3498 at para. 18
(S.C.J. [Commercial List]); Bank of Montreal v. Carnival National Leasing Limited and
Carnival Automobiles Limited, 2011 ONSC 1007, [2011] O.J. No. 671 at para. 27 (S.C.J.
[Commercial List]. Iaccept this submission.

[28] Counsel further submits that in such circumstances, the ‘ust or convenient” inquiry
requires the court to determine whether it is in the interests of all concerned to have the receiver

appointed by the court. The court should consider the following factors, among others, in
making such a determination:

(@) the potential costs of the receiver;
(@) the relationship between the debtor and the creditors;

(b)  the likelhood of preserving and maximizing the return on the subject property;
and

© the best way of facilitating the work and duties of the receiver.

See Freure Village, supra, at paras. 10-12; Canada Tire, supra, at para. 18; Carnival
National Leasing, supra, at paras 26-29; Anderson v. Hunking, 2010 ONSC 4008, [2010]
0.J. No. 3042 at para. 15 (S.C.J.).

[29] Counsel to the Applicant submits that it is just and convenient to appoint GTL as the
Receiver in the circumstances of this case. As described above, the itravel Group has defaulted
on its obligations under the Credit Agreement and the Fee Letter. Such defaults are continuing
and have not been remedied as of the date of this Application. This has given rise to Elleway’s
rights under the Security Documents to appoint a receiver by instrument in writing and to
institute court proceedings for the appomtment of a receiver.

[30] It is submitted that it is just and convenient, or in the interests of all concerned, for the
Court to appoint GTL as the Receiver for five main reasons:

Canlil)
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Motion can be heard at the court house, 155 EIm Street, Sudbury, Ontario, P3C 1T9.
PROPOSED METHOD OF HEARING: The Motion is to be heard:

[] in writing under subrule 37.12.1(1);

[] in writing as an opposed motion under subrule 37.12.1(4);

[X] orally.
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THE MOTION IS FOR:

(@)

(b)

()

(d)

An Order pursuant to a settlement agreement and consent dated
November 28, 2019, appointing MNP Ltd. (“MNP”) as receiver and
manager (“Receiver”) over the assets, undertakings and properties

(“Property”) of the Respondent, Nauss Plumbing & Heating Inc.;

In the alternative, that the application to appoint the Receiver be heard on

its merits together with this motion;

The costs of this Motion on a substantial indemnity basis; and,

Such further and other Relief as to this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE:

(e)

(f)

(¢);

The notice of application was filed on November 19, 2019;

The hearing for the application was scheduled for November 29, 2019;

On November 28, 2019, the parties entered into a settlement agreement

(the “Settlement Agreement”) whereby:

0] the Applicant consented to the adjournment of the hearing until

January 10, 2020; and

(i) the Respondent consented to the appointment of MNP as Receiver
at the hearing rescheduled on January 10, 2020 unless it fully
repaid its indebtedness to the Applicant or provided a commitment

letter to for financing of the indebtedness by the same date.
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(h)  On January 9, 2020, counsel for the Respondent consented to the form
and content of a draft order appointing MNP as Receiver over the Property

in accordance with the terms of the Settlement Agreement;

0] By January 10, 2020, the Respondent did not provide the Applicant with
full repayment of the indebtedness to the Applicant or a commitment letter
for financing of the indebtedness as per the terms of the Settlement

Agreement;

() At 9:27 a.m. on January 10, 2020, the Respondent advised counsel to the
Applicant he would seek further adjournment of the matter,

notwithstanding the consent;

(k) At the hearing on January 10, 2020, Justice Cornell ordered that the
application was adjourned sine die to permit a motion to be brought to

enforce the alleged Settlement Agreement; and

()] The Applicants seek to enforce of the Settlement Agreement for the
appointment of the Receiver on consent. In the alternative, the Applicants
seek the return of the Application, and rely on the grounds set out in the
Notice of Application found at tab 1 to the Application Record of the

Applicant dated November 19, 2019.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

Motion:

(m)  The Affidavit of Heather Fisher, to be sworn;



(n)

(0)

(9))
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The Affidavit of Sieg Flatt sworn November 19, 2019, found a tab 2 of the

Application Record of the Applicant dated November 19, 2019;

The Supplemental Affidavit of Sieg Flatt sworn November 25, 2019, found

at tab 1 to the Supplemental Application Record of the Applicant dated

November 25, 2019; and

Such further and other evidence as the lawyers may advise and this

Honourable Court may permit.

January 20, 2020

TO:

THE SERVICE LIST

GOWLING WLG (CANADA) LLP
Barristers & Solicitors

1 First Canadian Place

100 King Street West, Suite 1600
Toronto ON M5X 1G5

Haddon Murray (LSO# 61640P)
Tel: (416) 862-3604
Fax:  (416) 862-7661
Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant
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BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE
Applicant
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NAUSS PLUMBING & HEATING INC.
Respondent
APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985,

c. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0. 1990, c. c-43, as
amended

AFFIDAVIT OF HEATHER FISHER
(Sworn January 29, 2020)

I, Heather Fisher, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. | am an Associate at Gowling WLG (Canada) LLP, counsel for the Applicant,
Canadian Imperial Bank of Commerce (“CIBC”). As such, | have personal knowledge of
the matters contained in this Affidavit. Where | do not have personal knowledge, | have

stated the source of my information and believe the information to be true.

2. On November 19, 2019, CIBC commenced an application to appoint MNP

Ltd. (“MNP”) as receiver and manager (“Receiver”) over the assets, undertakings and
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properties (collectively, the “Property”) of Nauss Plumbing & Heating Inc. (the
“Receivership Application”). A copy of the notice of application dated November 19,

2019 is attached as Exhibit “A”.

3. The Receivership Application was scheduled to be heard on November 29,

2019.

4. On November 28, 2019, counsel for the parties negotiated a settlement
regarding the Receivership Application. The terms of the settlement were memorialized
in an email dated November 28, 2019 (9:53AM) from Haddon Murray, counsel for the
Applicant, to Robert LeBlanc, counsel for the Respondent (the “Settlement
Agreement”). Counsel for the Respondent confirmed the terms of the Settlement
Agreement the same day at 10:17AM. A copy of the email correspondence containing

the Settlement Agreement is attached as Exhibit “B”.
5. The terms of the Settlement Agreement included:

(@) the Applicant consented to the adjournment of the hearing until

January 10, 2020; and

(b)  the Respondent consented to the appointment of MNP as Receiver
at the Receivership Application hearing rescheduled for January 10, 2020
unless the Respondent fully repaid its indebtedness to the Applicant or
provided a commitment letter to refinance the indebtedness prior to January

10, 2020. Any commitment letter was required to: (i) be legally binding, (ii)
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have no conditions precedent, and (iii) be from a lender that is acceptable

to the Applicant at its sole discretion.

6. Pursuant to the terms of the Settlement Agreement, the parties agreed to
adjourn the Receivership Application, then scheduled to be heard on November 29,
2019, on consent. Counsel for the Respondent was to adjourn the matter to January 10,

2020.

7. On January 6, 2020, | called the court to confirm the Receivership
Application was scheduled to be heard January 10, 2020 and discovered counsel for the
Respondent had not properly adjourned the matter. However, all counsel agreed that it
was the parties’ intention to proceed with the consent Receivership Application on
January 10, 2020 and that | would attend on January 10, 2020 to walk up the consent

order.

8. On January 6, 2020, Mr. Murray emailed Mr. Leblanc, copying me, to
provide him with draft correspondence that was to be sent to the Sudbury court staff
confirming the parties’ intention to proceed with the consent order on January 10, 2020.
Counsel for the Respondent confirmed the contents of the email were accurate. A copy
of the email correspondence and attachments sent to the court are attached as Exhibit

“C".

9. On January 9, 2020, counsel for the Respondent consented to the form and
content of a draft order appointing MNP as Receiver over the Property in accordance

with the terms of the Settlement Agreement. A copy of the draft order and the January
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9, 2020 email correspondence consenting to the draft order are attached as Exhibits

“D” and “E”, respectively.

10. OnJanuary 10, 2020 at 9:27AM, Collette Lauzon, legal assistant to counsel
for the Respondent, sent an email on behalf of counsel for the Respondent to Mr. Murray
and copying me. The email advised counsel for the Applicant that, notwithstanding that
the Respondent had previously consented to the Receivership Application, counsel for
the Respondent had received instructions to ask for a further adjournment of the matter
to try to finalize the sale of a subset of the Respondent’s properties. The email attached
a series of email correspondence and documents related to the Respondent’s attempts
to sell the subset of properties. The January 10, 2020 (9:27AM) email and attachment
(collectively, the “January 10 Email”) are attached as Exhibit “F”. The January 10 Email

has been redacted as a result of an inadvertent waiver of privilege.

11. At no time did the Respondent provide the Applicant with full repayment of
the indebtedness or a commitment letter to refinance the indebtedness that satisfied the
terms of the Settlement Agreement — nor has any payment of the indebtedness or

refinancing occurred since the January 10 hearing date.

12. | attended at the Sudbury Superior Court on January 10, 2020 to speak to
the Receivership Application. Counsel for the Respondent also attended and sought an
adjournment of the matter on the basis that the Respondent required an adjournment to
put recent developments before the court. The Applicant’s position was that the parties
had a binding settlement agreement. Justice Cornell adjourned the Receivership

Application sine die to permit the Applicant to bring a motion to enforce the alleged
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Settlement Agreement. A copy of the endorsement of Justice Cornell dated January 10,

2020 is attached as Exhibit “G”.

SWORN BEFORE ME at the City of )
Toronto, in the Province of Ontario on
January 29, 2020. )
M. Mo )
Commissionier for Taking Affidavits HEQBHER FISHER

(or as may be)

Maha Mansoor, a Commissioner, efe.,
Province of Ontario, while a Student-at-Lawe,
Bxpires May 18, 2021,




This is Exhibit “A” referred to in the Affidavit of Heather Fisher
sworn January 29, 2020.

Commissioner for Taking Affidatits (or as may be)

MAHA MANSOOR

Maha Mansoor, a Commissloner, ete,

Province of Ontario, while a Student-at-Law,
Expires May 18, 2021,
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APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-
3, as amended and section 101 of the Courts of Justice Act, R.S.O. 1990, c. ¢c-43, as amended

NOTICE OF APPLICATION

TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
Applicant. The claim made by the Applicant is set out on the following pages.

THIS APPLICATION will come on for a hearing on November 29, 2019 at 9:30 a.m.,
or as soon thereafter as the application can be heard, at the Courthouse located at 155 Elm Street,
Sudbury, Ontario.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in
the application or to be served with any documents in the application, you or an Ontario lawyer acting for
you must forthwith prepare a notice of appearance in Form 38C prescribed by the Rules of Civil
Procedure, serve it on the Applicant’s lawyer or, where the Applicant does not have a lawyer, serve it on
the Applicant, and file it, with proof of service, in this court office, and you or your lawyer must appear at
the hearing.
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IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON
THE APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the Applicant’s lawyer or, where the Applicant does not have a lawyer, serve it
on the Applicant, and file it, with proof of service, in the court office where the application is to be heard
as soon as possible, but not later than 2:00 p.m. on the day before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.
/' é/ ‘/L
Date: November 48, 2019

-

Issued by // (en V/() M&(%a/v"

Local Registrar

Address of Court Office:
330 University Avenue
Toronto, Ontario, Canada

TO: THE SERVICE LIST
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(b)
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THE APPLICANT, MAKES APPLICATION FOR, inter alia:

An Order substantially in the form of Order attached at Tab 3 of the Application
Record appointing MNP Ltd. as the receiver and manager (the “Receiver”), without
security, of the assets, undertakings and property (collectively, the “Property”) of
Nauss Plumbing & Heating Inc. (“Nauss™) pursuant to Section 243 of the Bankruptcy
and Insolvency Act, RSC 1986, ¢ B-3, as amended (the “BIA™) and Section 101 of the

Courts of Justice Act, RSO 1990, c C43, as amended (the "CJA"); and

Such further and other relief as may be just and equitable.

2. THE GROUNDS FOR THE APPLICATION ARE:

(a)

(b)

Nauss holds title to the following properties in northern Ontario (listed below by their

respective municipal addresses):
(1) 25690 Lasalle Boulevard, Sudbury, Ontario (the “Sudbury Property”);
(ii) 551 Centre Street in Espanola, Ontario (the “Espanola Property™);

(i) 7 Millichamp Street, in Markstay, Ontario (the “Markstay Millichamp

Property”); and

(iv) 1330 North Road, in Markstay Ontario (the “Markstay North Road Property”
together with the Sudbury Property, the Espanola Property and the Markstay

Millichamp Property, the “Real Property”);

All of the Real Property is used by Nauss in carrying out its business operations;
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Nauss’ employees non-unionized and it has no pension plans or other employee benefit

plan;

On August 9, 2017, Canadian Imperial Bank of Commerce (the “Bank”), as lender, and
Nauss, as borrower, entered into a credit agreement (the “Credit Agreement”),
pursuant to which the Bank extended to Nauss: (ii) a line of credit in the principal
amount of $50,000 (the “LOC Facility”); and (ii) a term loan in the principal amount
of $920,000,000 (the “SBL Facility” together with the LOC Facility, the “Credit
Facilities”). Pursuant to the terms and conditions of the Credit Agreement, the Credit

Facilities are repayable on demand;

As of November 17, 2019 Nauss is indebted to the Bank in the approximate amount of
$929,019.31 plus accruing interest and all other charges and expenses of enforcement

(the “Indebtedness™);

As security for the Indebtedness, Nauss provided the Bank with:

(1) A general security agreement in respect of all of the personal property of Nauss

the terms of which are incorporated within the Credit Agreement (the “GSA™);

(i) A charge/mortgage in the principal amount of $583,000.00 against the Markstay

Millichamp Property (the “Markstay Millichamp Charge”);

(i) A charge/mortgage in the principal amount of $206,000.00 against the Espanola

Property (the “Espanola Charge™); and
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(iv) A charge/mortgage in the principal amount of $210,000.00 against the Sudbury
Property (the “Sudbury Charge”, together with the Markstay Millichamp

Charge and the Espanola Charge, the “Mortgages”);

Under the terms and conditions of the GSA and each of the Mortgages, Nauss agreed

that the Bank would have the right to seek the appointment of a Receiver upon the

occurrence of a default thereunder;

Nauss is in default of both the GSA and each of the Mortgages and owes CRA

approximately $350,000 in respect of unremitted source deductions;

On June 14, the Bank is delivered to Nauss a demand letter, demanding payment of the
Indebtedness in full, and notice of intention to enforce its security pursuant to section

244 of the BIA. The applicable statutory notice period has expired and Nauss has not

paid the Indebtedness;

Nauss is insolvent and facing a cash flow crises, with no readily identifiable source of

financing to manage its prospects going forward,;

It is just and convenient, at this time, for the Court to appoint a receiver and manager
over the Property. The immediate appointment of a receiver and manager will provide
necessary stability, transparency and oversight in the wind-down of Nauss’ operations,

and allow for an orderly sale of the Property that will benefit all of Nauss’ stakeholders;

MNP is a licensed trustee in bankruptcy, and has consented to act as Receiver should

the Court appoint it;
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(m)  Those other grounds set out in the Affidavit of Sieg Flatt, to be sworn (the “Flatt

Affidavit”);

(n)  The provisions of the BIA, including Section 243;

(a) Section 101 of the CJA;

() Rules 1.04, 3.02, 16.08, and 38 of the Rules of Civil Procedure, R.R.O. 1990, c. C.43;

and

(c) Such further and other grounds as counsel may advise and this Honourable Court

permit.

3. THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
Application:

(a) The Flatt Affidavit to be sworn, and the exhibits thereto; and

(b) Such further material as counsel may advise and this Honourable Court may permit.

/97

Date: November}Sf 2019 GOWLING WLG (CANADA) LLP
Barrister and Solicitors
Suite 1600, First Canadian Place
100 King Street West, Toronto, ON M5X 1G5

Haddon Murray (LSO# 61640P)
Tel: (416) 862-3604
Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant
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SERVICE LIST

TO:

AND TO:

AND TO:

NAUSS PLUMBING & HEATING INC.
2590 Lasalle Blvd.
Sudbury, ON, P3A 4R7

Dennis Groves
Tel:  (705) 566-2359
Email: meltnorth@bellnet.ca

MNP LTD.

111 Richmond Street West
Suite 300

Toronto, ON M5H 2G4

Jerry Henechowicz

Tel:  (416) 515-3924

Fax: (416) 323-5240

Email: jerry.henechowicz@mnp.ca

Proposed Receiver

CANADA REVENUE AGENCY C/O DEPARTMENT OF JUSTICE

Ontario Regional Office

The Exchange Tower, Box 36
130 King Street West, Suite 3400
Toronto, ON M5X 1K6

Diane Winters

Tel: (416)973-3172

Fax: (416) 973-0810

E-Malil: diane.winters@)justice.gc.ca

Counsel to the Minister of National Revenue

MINISTRY OF FINANCE
Office of Legal Services

33 King Street West, 6th Floor
Oshawa, ON L1H 8H5

Kevin J. O’Hara

Tel:  (905) 433-6934

Fax: (905) 436-4510

Email: kevin.ohara@fin.gov.on.ca



AND TO:

AND TO:

AND TO:

AND TO:

FORD CREDIT CANADA LIMITED
P.O. Box 2400
Edmonton, AB T5J-5C7

FORD CREDIT CANADA COMPANY
P.O. Box 2400
Edmonton, AB T5J-5C7

739572 ONTARIO LIMITED
17 King’s Inn Trail
Thornhill, ON L3T 1T6

KORA MANAGEMENT LTD.
1374 Arlington Boulevard
Sudbury, ON P3E 6H8
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This is Exhibit “B” referred to in the Affidavit of Heather Fisher
sworn January 29, 2020.

M\ o)

7 COW;vission[ér for Taking Zﬁdavits (or as may be)
MAHA MANSOOR
Maha Mansoor, a Commissloner, ete,,

Province of Ontario, while a Student-at.
Expires May 18, 2021, e
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From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: November 28, 2019 11:25 AM

To: Murray, Haddon

Subject: RE: CIBC v. Nauss - Call today

This message originated from outside of Gowling WLG. | Ce message provient de I’extérieur de Gowling WLG.
The confirmation now served says Jan 10,2020

J. Robert LeBlanc

Desmarais, Keenan LLP
phone (705) 675-7521 x251
direct line (705)669-4763
fax (705)675-7390

email: leblanc@dklawyers.ca

15 MacKenzie Street
Sudbury, ON P3C4Y

CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its
intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us
immediately by reply e-mail.

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: Thursday, November 28, 2019 10:22 AM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Subject: RE: CIBC v. Nauss - Call today

To confirm, is the adjournment to January 10, 2020 (which | note is a typo in my email below, where | wrote 2019) — or
will further steps have to be taken to bring the application on for that date?

Haddon Murray
Associate

T +1 416 862 3604
haddon.murray@gowlingwlg.com

o GOWLING WLG

From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: November-28-19 10:17 AM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Subject: RE: CIBC v. Nauss - Call today

This message originated from outside of Gowling WLG. | Ce message provient de I’extérieur de Gowling WLG.
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Haddon---Agreed—I just spoke with the Court office. They have removed it from the list. | will shortly send you and file
this am a confirmation notice adjourning the matter on consent. If there are any questions please advise. Thank you

J. Robert LeBlanc

Desmarais, Keenan LLP
phone (705) 675-7521 x251
direct line (705)669-4763
fax (705)675-7390

email: leblanc@dklawyers.ca

15 MacKenzie Street
Sudbury, ON P3C4Y

CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its
intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us
immediately by reply e-mail.

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>

Sent: Thursday, November 28, 2019 9:53 AM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Cc: Fisher, Heather <Heather.Fisher@gowlingwlg.com>; Rockefeller, Eric <Eric.Rockefeller@gowlingwlg.com>
Subject: RE: CIBC v. Nauss - Call today

Bob, I've spoken to my client.

CIBC will consent to the adjournment of the application until January 10, 2019 on the basis that your client consents to
the appointment of the receiver unless prior to January 10, 2019 it has:
1) Fully paid its indebtedness to CIBC; or
2) Provided CIBC with a commitment letter for financing within a time period that is acceptable to CIBC at its sole
discretion;
a. thatis legally binding;
b. has no conditions precedent; and
c. isfrom alender that is acceptable to CIBC at its sole discretion.

Please reply confirming that:
1) you have received instructions from your client, who agrees to the terms set out above; and
2) you will attend at the Sudbury court tomorrow and inform the court that the matter is adjourned on consent on
terms agreed upon by the parties in an exchange of emails between counsel on November 28, 2019.

Regards,

Haddon Murray

Haddon Murray
Associate

T +1 416 862 3604
haddon.murray@gowlingwlg.com

_—
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From: ). Robert Leblanc <leblanc@dkLawyers.ca>

Sent: November-28-19 9:40 AM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Subject: RE: CIBC v. Nauss - Call today

This message originated from outside of Gowling WLG. | Ce message provient de I’extérieur de Gowling WLG.

My client has agreed to the proposed resolution.
Do you have instructions ?
Thank you

J. Robert LeBlanc

Desmarais, Keenan LLP
phone (705) 675-7521 x251
direct line (705)669-4763
fax (705)675-7390

email: leblanc@dklawyers.ca

15 MacKenzie Street
Sudbury, ON P3C4Y

CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its
intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us
immediately by reply e-mail.

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: Wednesday, November 27, 2019 2:36 PM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Subject: RE: CIBC v. Nauss - Call today

Callisat 3

Dial in: 866-201-0079
Passcode: 2942184

Haddon Murray
Associate

T +1 416 862 3604
haddon.murray@gowlingwlg.com

_—

From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: November-27-19 2:24 PM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Subject: RE: CIBC v. Nauss - Call today
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This message originated from outside of Gowling WLG. | Ce message provient de I’extérieur de Gowling WLG.

We are getting power surges.
You email as to time has disappeared—please resend

J. Robert LeBlanc

Desmarais, Keenan LLP
phone (705) 675-7521 x251
direct line (705)669-4763
fax (705)675-7390

email: leblanc@dklawyers.ca

15 MacKenzie Street
Sudbury, ON P3C4Y

CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its
intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us
immediately by reply e-mail.

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: Wednesday, November 27, 2019 1:28 PM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Subject: RE: CIBC v. Nauss - Call today

Is your client available for a call?

Haddon Murray
Associate

T +1 416 862 3604
haddon.murray@gowlingwlg.com

_—

From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: November-27-19 12:48 PM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Subject: RE: CIBC v. Nauss - Call today

This message originated from outside of Gowling WLG. | Ce message provient de I’extérieur de Gowling WLG.
Is this call to be on a w/out prejudice basis.

J. Robert LeBlanc

Desmarais, Keenan LLP
phone (705) 675-7521 x251
direct line (705)669-4763
fax (705)675-7390

email: leblanc@dklawyers.ca

15 MacKenzie Street
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Sudbury, ON P3C4Y

CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and
intended solely for its designated recipient(s). Any dissemination, distribution or copying of this e-mail, other than by its

intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and notify us
immediately by reply e-mail.

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>

Sent: Wednesday, November 27,2019 11:39 AM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Cc: Jerry Henechowicz <Jerry.Henechowicz@mnp.ca>; Flatt, Sieg <Sieg.Flatt@CIBC.ca>; Rockefeller, Eric
<Eric.Rockefeller@gowlingwlg.com>; Fisher, Heather <Heather.Fisher@gowlingwlg.com>

Subject: CIBC v. Nauss - Call today

Robert, I've spoken with my client and MNP — we are hoping we can have a call today with everyone on the phone to
see if we can come to an agreement about this matter.

Can you please speak with your client and find out what his availability is? As I’'m sure you appreciate, its important we
address this as soon as possible.

Regards,

Haddon

Haddon Murray
Associate

T +1 416 862 3604
haddon.murray@gowlingwlg.com

_—

Gowling WLG (Canada) LLP

Suite 1600, 1 First Canadian Place
100 King Street West

Toronto ON M5X 1G5

Canada

gowlingwlg.com

Gowling WLG | 1,400+ legal professionals | 18 offices worldwide

The information in this email is intended only for the named recipient and may be privileged or confidential. If you are
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration.
Gowling WLG shall not be liable for the message if altered, changed or falsified.

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and
autonomous entities providing services around the world. Our structure is explained in more detail at
http://www.gowlingwlg.com/legal.
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References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their
affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto,
Hamilton, Waterloo Region, Calgary and Vancouver.
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From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: January 6, 2020 5:09 PM

To: Murray, Haddon; Fisher, Heather

Cc: Channing, Sherry

Subject: RE: CIBC v Nauss - follow-up re: Confirmation of Application for Jan 6, 2020

This message originated from outside of Gowling WLG. | Ce message provient de I’extérieur de Gowling WLG.

Yes all this is accurate. Anything else ?

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>

Sent: January 6, 2020 4:58 PM

To: Fisher, Heather <Heather.Fisher@gowlingwlg.com>; J. Robert Leblanc <leblanc@dkLawyers.ca>
Cc: Channing, Sherry <Sherry.Channing@gowlingwlg.com>

Subject: RE: CIBC v Nauss - follow-up re: Confirmation of Application for Jan 6, 2020

Robert,

| understand you have spoken to Heather about this today. | have also had a call with the court who informed me that,
because nobody attended the November hearing date, the court office won’t let us schedule the application to be
brought back on the 10™ at this point — however, the court clerk said it may be possible to walk up with the motion.
With that in mind, | have asked that she set aside the materials for the sitting judge and said we would provide her with
a note explaining what happened and asking that they permit us to proceed with the application. The note | intend to
add is set out below. Please confirm that you have reviewed the note and are ok with its content as soon as possible.

| have attached relevant correspondence for your convenience.

Regards,

This correspondence relates to CV-19-00008866-0000, which was originally scheduled to be heard in the
Sudbury Superior Court of Justice on November 29, 2019. We are counsel to the applicant in this matter in
respect of an application to appoint a Receiver over the respondent’s property.

| have spoken to the respondent’s counsel Mr. Robert LeBlanc (cc’d), who has reviewed this email and confirms
that the contents are accurate.

On November 28, 2019, counsel for the respondent and the applicant agreed the application would be
adjourned to January 10, 2020, at which point the Receiver would be appointed on consent. The adjournment
was to be addressed by the respondent’s counsel, who is located in Sudbury.

In accordance with the parties’ agreement, counsel for the respondent filed the Confirmation of Application
indicating that the matter was to be adjourned on consent to January 10, 2020 (attached). Counsel for the
respondent also informed the applicant’s counsel on November 28, 2019, that he had spoken to the Court office
who had removed the matter from the list for November 29, 2019. Counsel for the debtor did not believe it was
necessary to attend as it was for a consent adjournment and did not attend on November 29, 2019.
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It appears that there was some miscommunication and the matter was not removed from the list, but
proceeded on November 29, 2019. No counsel attended in person and consequently the matter was struck. We
received the court’s endorsement to this affect on January 6, 2020.

The parties intend to appear before the Court on Friday, January 10, 2020 (as originally contemplated) to walk
this matter up so that it can be heard. As noted above, the appointment of the Receiver is on consent and we
do not anticipate this matter will take more than 5 minutes of the courts time.

We appreciate the Court’s patience as we try to remedy this error.

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com

_—

From: Fisher, Heather <Heather.Fisher@gowlingwlg.com>

Sent: January 6, 2020 2:29 PM

To: leblanc@dkLawyers.ca

Cc: Murray, Haddon <Haddon.Murray@gowlingwlg.com>; Channing, Sherry <Sherry.Channing@gowlingwlg.com>
Subject: CIBC v Nauss - follow-up re: Confirmation of Application for Jan 6, 2020

Afternoon Robert,

As a follow-up to our call, this email is to provide you with my contact information. After you have had a chance to
reach out to your client and speak to the Sudbury court, | look forward to receiving an update on how we are best to
proceed on Friday.

| also did some quick digging through my email and the last word we had from you about the Confirmation of
Application was on November 28, where you advised us that “I will shortly send you and file this am a confirmation
notice adjourning the matter on consent.” Can you confirm whether your office filed the Confirmation of Application on
November 28, 20197

Thanks,
Heather Fisher
Associate

T +1 416 369 7202
heather.fisher@gowlingwlg.com

_—

Gowling WLG (Canada) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
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Toronto ON M5X 1G5
Canada

gowlingwlg.com

Gowling WLG | 1,400+ legal professionals | 18 offices worldwide

The information in this email is intended only for the named recipient and may be privileged or confidential. If you are
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration.
Gowling WLG shall not be liable for the message if altered, changed or falsified.

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and
autonomous entities providing services around the world. Our structure is explained in more detail at
http://www.gowlingwlg.com/legal.

References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their
affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto,
Hamilton, Waterloo Region, Calgary and Vancouver.
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LAWYERS | AVOCATS

J. Robert LeBlanc

Direct Line: 705-675-7521 ext. 251
Direct Fax: 705-675-7390

Email: leblanc@dldawyers.ca
Assistant: Colette Lauzon
Direct Line; 705-675-7521 ext. 224
Direct Fax: 705-675-7390

Email: lauzon@dklawyers.ca

‘November 28", 2019

GOWLING WLG (CANADA) LLP
Barristers & Solicitors

Suite 1600, First Canadian Place
100 King Street West

Toronto, Ontario

M3X 1G5

Attention: Haddon Murray
Dear Sir;

Re: Canadian Imperial Bank of Commerce vs. Nauss Plumbing & Heating Tnc., ‘
Our file #100,235 !

Rules.

JRL.:cl
Enclosures

15 Mackenzie Street, Sudbary, ON P3C 4Y1
Telephone: 705-675-7521  Fax: 705-675-7390  Toll Free: 1-800-290-5465
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Coutt file no. CV-19-00008866-0000

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
CANADIAN TMPERIAL BANK OF COMMERCE
Applicant
and

NAUSS PLUMBING & HEATING INC.

Respondent
APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C,

1985, c. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0. 1990, c. ¢~
43, as amended

CONFIRMATION OF APPLICATION

[, J. ROBERT LEBLANC, lawyer for the Respondent, Nauss Plumbing & Heating Inc.
confirm that the Application to be heard on Friday, November 29", 2019 at 9:30 a.m. will
proceed on the following basis:

X]  for an adjournment on consent to Friday, January 10", 2020 to be spoken to.
] y p

[] for a contested adjournment to (date) , for the following reason: (specify who is
requesting the adjournment and why, and who is opposing and wh).Q

[X] foraconsent order
[1] for hearing of all the issues

[ for hearing of the following issues only (specify)
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Counsel will refer the presiding judge to the following materials: (please be specific)
- Application Record

[ estimate that the time required for the motion will be: 20 minutes.

November 28", 2019 DESMARAIS, KEENAN LLP
Barristers & Solicitors
15 Mackenzie Street
Sudbury, Ontario o
P3C 4Y1 o

Fax: (705
leblanc@adklawvers.ca

Solicitor for the Respondent

TO:

GOWLING WLG (CANADA) LLP
Barristers & Solicitors

Suite 1600, First Canadian Place

100 King Street West

Toronto, Ontario

MS5X 1G5

Haddon Murray (LSUC#61640P)
Tel: (416) 862-3604

Fax: (416) 862-7661
Haddon murravgowlinewle.com

Lawyers for the Applicant
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CANADIAN IMPERIAL BANK OF COMMERCE and NAUSS PLUMBING & HEATING INC.
Applicant Respondent
~APPLICATION UNDER section 243(1) of the Rankrupicy
and Insolvency Act, R.S.C. 1985, c. B-3, as amended and section 101 of Court file #CV-19-00008866-0000
the Courts of Justice Act, R.5.0. 1990, c. c-43, as amended
Ontario
SUPERIOR COURT OF JUSTICE

Proceeding commenced at Sudbury

CONFIRMATION OF
APPLICATION

Nama, address and felephone number of hew soficitar
Desmarais, Keenan LLP
Barrister & Solicitor
15 Mackenzie Street
Sudbury ON P3C 4Y1

J. ROBERT LEBLANC (LSUC#14854R)
(705) 675-7521
Fax: (705) 675-7390

leblanciddklamweers.ca

Lawyer for the Respondent




CUULL I'IIT INU. W Y " LZ700ovuu-vuuvy

CANADIAN IMPERIAL BANK OF COMMERCE -and - NAUSS PLUMBING & HEATINGZIZI&.

Applicant Respondent
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| | SUPERIOR COURT OF JUSTICE
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GOWLING WLG (CANADA) LLP
Barristers & Solicitors

1 First Canadian Place

100 King Street West, Suite 1600
Toronto ON M5X 1G5

Tel: 416-862-7525

Fax: 416-862-7661
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EILED/DEPOSEE
20 HOV. 2015

Haddon Murray (LSO# 61640P)
Tel: 416-862-3604

haddon. murray@gowlingwlg.com

SUPERIOR COURT OF JUSTICE
SUPERIEURE D

COUR

Lawyers for the Applicant, Canadian Imperial Bank of
Commerce
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This is Exhibit “D” referred to in the Affidavit of Heather Fisher
sworn January 29, 2020.

ComrigsioneFfor Taking Afﬁd7(/its (or as may be)’

MAHA MANSOOR

Maha Mansoor, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law.
Expires May 18, 2021,
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Court File No. CV-19-8866-0000
ONTARIO

SUPERIOR COURT OF JUSTICE

THE HONOURABLE ) FRIDAY, THE 10"
)
JUSTICE ) DAY OF JANUARY, 2020

CANADIAN IMPERIAL BANK OF COMMERCE
Applicant
-and -
NAUSS PLUMBING & HEATING INC.

Respondent

ORDER
(appointing Receiver)

THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of
the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA™) and section 101
of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended (the "CJA") appointing MNP Ltd.
(“MNP”) as receiver and manager (in such capacities, the "Receiver") without security, of all of
the assets, undertakings and properties of Nauss Plumbing & Heating Inc. (the "Debtor™)
acquired for, or used in relation to a business carried on by the Debtor, was heard this day at 155
Elm Street, Sudbury, Ontario.

ON READING the affidavit of Sieg Flatt sworn November 19, 2019, and the Exhibits
thereto, and on reading the supplemental affidavit of Sieg Flatt sworn November 25, 2019, and
the Exhibits thereto, and on hearing the submissions of counsel for the Applicant and those other
parties listed on the counsel slip, and on being advised that the Debtor and 739572 Ontario

Limited (“739”) do not oppose the within Order, no one else appearing for any other party
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although duly served as appears from the affidavits of service of Cherie Mitchell sworn
November 19, 2019 and November 25, 2019 and on reading the consent of MNP to act as the

Receiver,
SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this application is properly

returnable today and hereby dispenses with further service thereof.
APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of
the CJA, MNP is hereby appointed Receiver, without security, of all of the assets, undertakings
and properties of the Debtor acquired for, or used in relation to a business carried on by the
Debtor and all proceeds thereof (collectively, the "Property"), including but not limited to the
lands and premises listed in Schedule “B” hereto (the “Schedule “B” Real Property”) and the
lands and premises listed in Schedule “C” hereto (the “Schedule “C” Real Property”).

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the
following where the Receiver considers it necessary or desirable:

@ to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the

Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent
security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be necessary or desirable;
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to cease to carry on all or any part of the business, or cease to perform any

contracts of the Debtor;

to engage consultants, appraisers, agents, real estate brokers, experts,
auditors, accountants, managers, counsel and such other persons from time
to time and on whatever basis, including on a temporary basis, to assist
with the exercise of the Receiver's powers and duties, including without

limitation those conferred by this Order;

to receive and collect all monies and accounts now owed or hereafter
owing to the Debtor and to exercise all remedies of the Debtor in
collecting such monies, including, without limitation, to enforce any

security held by the Debtor;
to settle, extend or compromise any indebtedness owing to the Debtor;

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtor, for any purpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtor, the Property or the Receiver, and to
settle or compromise any such proceedings. The authority hereby
conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its

discretion may deem appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts

thereof out of the ordinary course of business,
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()  without the approval of this Court in respect of any transaction not
exceeding $50,000, provided that the aggregate consideration for

all such transactions does not exceed $50,000; and

(i) with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, or section 31 of the Ontario Mortgages

Act, as the case may be, shall not be required.

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,
free and clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such
terms as to confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the
Property against title to any of the Property including as against the Real

Property;

to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behalf of and, if thought desirable by the Receiver, in the name of the
Debtor;

to enter into agreements with any trustee in bankruptcy appointed in
respect of the Debtor, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtor;
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(p) to exercise any shareholder, partnership, joint venture or other rights

which the Debtor may have; and

(a) to take any steps reasonably incidental to the exercise of these powers or
the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors,
officers, employees, agents, accountants, legal counsel and shareholders, and all other persons
acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being "Persons™ and each being a "Person™) shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver's request.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the ""Records") in
that Person's possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the Receiver due
to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.
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6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords
with notice of the Receiver’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Receiver, or by further Order of this Court
upon application by the Receiver on at least two (2) days notice to such landlord and any such

secured creditors.
NO PROCEEDINGS AGAINST THE RECEIVER

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

9. THIS COURT ORDERS that, except as otherwise permitted by paragraph 10 of this

Order, no Proceeding against or in respect of the Debtor or the Property shall be commenced or
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continued except with the written consent of the Receiver or with leave of this Court and any and
all Proceedings currently under way against or in respect of the Debtor or the Property are hereby

stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

10. THIS COURT ORDERS that, except as otherwise provided in this paragraph 10, all
rights and remedies against the Debtor, the Receiver, or affecting the Property, are hereby stayed
and suspended except with the written consent of the Receiver or leave of this Court, provided
however that this stay and suspension does not apply in respect of any “eligible financial
contract” as defined in the BIA, and further provided that nothing in this paragraph shall (i)
empower the Receiver or the Debtor to carry on any business which the Debtor is not lawfully
entitled to carry on, (ii) exempt the Receiver or the Debtor from compliance with statutory or
regulatory provisions relating to health, safety or the environment, (iii) prevent the filing of any
registration to preserve or perfect a security interest, or (iv) prevent the registration of a claim for
lien. Notwithstanding anything otherwise contained in this paragraph 10, in relation to its
Charge/Mortgage registered in favour of 739, as Instrument No. SD342507, on September 5,
2017 (the “739 Charge”), 739 shall be at liberty to (i) issue a notice of intention to enforce
security pursuant to section 244 of the BIA, (ii) issue a notice of sale under mortgage in respect
to the Schedule “C” Property, and (iii) to list the Schedule “C” Real Property for sale under
power of sale, upon giving the Receiver 30 days prior written notice if 739 is not satisfied with

the Receiver’s marketing and sale efforts in relation to thereto.

NO INTERFERENCE WITH THE RECEIVER

11.  THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtor, without written consent of the Receiver or

leave of this Court.

CONTINUATION OF SERVICES

12. THIS COURT ORDERS that all Persons having oral or written agreements with the
Debtor or statutory or regulatory mandates for the supply of goods and/or services, including

without limitation, all computer software, communication and other data services, centralized
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banking services, payroll services, insurance, transportation services, utility or other services to
the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtor or
such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

13.  THIS COURT ORDERS that, except as otherwise provided for in this paragraph 13, all
funds, monies, cheques, instruments, and other forms of payments received or collected by the
Receiver from and after the making of this Order from any source whatsoever, including without
limitation the sale of all or any of the Property and the collection of any accounts receivable in
whole or in part, whether in existence on the date of this Order or hereafter coming into
existence, shall be deposited into one or more new accounts to be opened by the Receiver (the
"Post Receivership Accounts™) and the monies standing to the credit of such Post Receivership
Accounts from time to time, net of any disbursements provided for herein, shall be held by the
Receiver to be paid in accordance with the terms of this Order or any further Order of this Court.
Any rents, funds, monies or other forms of payments received or collected by the Receiver from
and after the making of this Order in relation to the Schedule “C” Real Property, shall be
deposited into an account to be opened by the Receiver (the "Schedule “C” Real Property
Account”) and the monies standing to the credit of the Schedule “C” Real Property Account
shall be paid by the Receiver to 739 and shall be applied by 739 on account of the indebtedness
owing under the 739 Charge.

EMPLOYEES

14.  THIS COURT ORDERS that all employees of the Debtor shall remain the employees of
the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the

employment of such employees. The Receiver shall not be liable for any employee-related
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liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of
the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in
respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner
Protection Program Act.

PIPEDA

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a manner which is in all
material respects identical to the prior use of such information by the Debtor, and shall return all
other personal information to the Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession™) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations

thereunder (the "Environmental Legislation™), provided however that nothing herein shall
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exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

LIMITATION ON THE RECEIVER’S LIABILITY

17.  THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation.

RECEIVER'S ACCOUNTS

18.  THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their
reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge™) on
the Property, as security for such fees and disbursements, both before and after the making of
this Order in respect of these proceedings, and that, save except with respect to the Schedule “C”
Real Property and the proceeds thereof, the Receiver's Charge shall form a first charge on the
Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory or
otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the
BIA. With respect to the Schedule “C” Real Property and the proceeds thereof, the Receiver’s
Charge shall form a second charge on the Schedule “C” Real Property, in priority to all security
interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person,
but otherwise subject to the 739 Charge and sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

19.  THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Ontario Superior Court of Justice.
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20.  THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates
and charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP

21.  THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$70,000 (or such greater amount as this Court may by further Order authorize) at any time, at
such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge")
as security for the payment of the monies borrowed, together with interest and charges thereon,
in priority to all security interests, trusts, liens, charges and encumbrances, statutory or
otherwise, in favour of any Person, but subordinate in priority to the 739 Charge over the
Schedule “C” Real Property, the Receiver’s Charge and the charges as set out in sections

14.06(7), 81.4(4), and 81.6(2) of the BIA.

22.  THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

23.  THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule "A™ hereto (the "Receiver’s Certificates™) for any

amount borrowed by it pursuant to this Order.

24.  THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
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evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the
following URL:|www.MNPdebt.ca/Nauss

26.  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile
transmission to the Debtor's creditors or other interested parties at their respective addresses as
last shown on the records of the Debtor and that any such service or distribution by courier,
personal delivery or facsimile transmission shall be deemed to be received on the next business
day following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.

GENERAL

27.  THIS COURT ORDERS that the Receiver may from time to time apply to this Court for
advice and directions in the discharge of its powers and duties hereunder.

28.  THIS COURT ORDERS that the Receiver is hereby authorized and empowered, but not
obligated, to cause the Debtor to make an assignment in bankruptcy and nothing in this Order

shall prevent the Receiver from acting as trustee in the Debtor’s bankruptcy.


http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/
http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/
http://www.mnpdebt.ca/Nauss
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29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

30.  THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

31. THIS COURT ORDERS that the Applicant shall have its costs of this motion, up to and
including entry and service of this Order, provided for by the terms of the Applicant’s security
or, if not so provided by the Applicant's security, then on a substantial indemnity basis to be paid
by the Receiver from the Debtor's estate with such priority and at such time as this Court may

determine.

32.  THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.
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SCHEDULE "A"
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT $

1. THIS IS TO CERTIFY that MNP Ltd., the receiver (the "Receiver™) of the assets,
undertakings and properties Nauss Plumbing & Heating Inc. acquired for, or used in relation to a
business carried on by the Debtor, including all proceeds thereof (collectively, the “Property”)
appointed by Order of the Ontario Superior Court of Justice (the "Court™) dated the __ day of

, 2019 (the "Order") made in an action having Court file number

, has received as such Receiver from the holder of this certificate (the

"Lender") the principal sum of $ , being part of the total principal sum of
$ which the Receiver is authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the day
of each month] after the date hereof at a notional rate per annum equal to the rate of per
cent above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at
the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of the

Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 20

MNP Ltd., solely in its capacity
as Receiver of the Property, and not in its
personal capacity

Per:

Name:
Title:
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SCHEDULE "B"

DESCRIPTION OF SCHEDULE “B” REAL PROPERTY

. The lands and premises municipally known as 551 Centre Street, Espanola, Ontario and
legally described as:

e PIN 73407-0024 (LT): PCL 10208 SEC SWS; PT LT 8 CON 5 MERRITT AS IN
LT64894 EXCEPT PT 1 53R13128 & PT 153R17437; S/IT PT 2 & 3 53R13128 AS IN
LT696426; ESPANOLA

. The lands and premises municipally known as 2590 Lasalle Blvd., Sudbury, Ontario and
legally described as:

e PIN 73564-0117 (LT): PCL 18965 SEC SES; PT LT 9 CON 6 NEELON AS IN LT
109921 EXCEPT LT 1 PL M861; S/T LT80621, GREATER SUDBURY

. The lands and premises municipally known as 7 Millichamp Street, Markstay, Ontario, and
legally described as:

e PIN 73484-0035 (LT): PCL 53626 SEC SES; FIRSTLY: LT 22 PL M1034 HAGAR,;
SECONDLY: PT LT 12 CON 3 HAGAR PT 1, 53R16102; MARKSTAY-WARREN
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SCHEDULE "C"
DESCRIPTION OF SCHEDULE “C” REAL PROPERTY

The lands and premises municipally known as 1330 North Road, Markstay, Ontario, and legally
described as PIN 73488-0010 (LT): PCL 51424 SEC SES; PT LT 12 CON 1 LOUGHRIN PT 1
& 2 53R15954; MARKSTAY-WARREN
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Court File No. CV-8866-0000
CANADIAN IMPERIAL BANK OF COMMERCE -and - NAUSS PLUMBING & HEATING INC.

Applicant Respondent
APPLICATION UNDER section 243(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended and section 101 of
the Courts of Justice Act, R.S.O. 1990, c. c-43, as amended

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT SUDBURY

RECEIVERSHIP ORDER

GOWLING WLG (CANADA) LLP
Barristers & Solicitors

1 First Canadian Place

100 King Street West, Suite 1600
Toronto ON M5X 1G5

Haddon Murray (#61640P)

Tel: 416-862-3604

Fax: 416-862-7661
haddon.murray@gowlingwlg.com

Solicitors for the Applicant

TOR_LAW\ 10109814\



This is Exhibit “E” referred to in the Affidavit of Heather Fisher
sworn January 29, 2020.
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Conimissfoner fok Taking Afﬁd)évits (or as may be)

MAHA MANSOOR

Maha Mansoor, a Commissioner, etc,,
Province of Ontario, while a Student-at-Law,
Expires May 18, 2021.
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From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: January 9, 2020 12:23 PM

To: Fisher, Heather

Subject: RE: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required)

This message originated from outside of Gowling WLG. | Ce message provient de I’extérieur de Gowling WLG.

Agreed.
Thanks

From: Fisher, Heather <Heather.Fisher@gowlingwlg.com>

Sent: January 9, 2020 12:19 PM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Subject: RE: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required)

You can reply to this email indicating you consent to the form and content of the order. | will take a copy of this email to
the court tomorrow.

Heather Fisher
Associate

T +1 416 369 7202
heather.fisher@gowlingwlg.com

_—

From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: January-09-20 12:11 PM

To: Fisher, Heather <Heather.Fisher@gowlingwlg.com>

Subject: RE: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required)

This message originated from outside of Gowling WLG. | Ce message provient de I’extérieur de Gowling WLG.

Please prepare and send whet you wish me to sign.

From: Fisher, Heather <Heather.Fisher@gowlingwlg.com>

Sent: January 9, 2020 10:44 AM

To: DPreger@dickinson-wright.com; J. Robert Leblanc <leblanc@dkLawyers.ca>

Cc: Murray, Haddon <Haddon.Murray@gowlingwlg.com>

Subject: RE: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required)

*Please provide consent via email.

Heather Fisher
Associate

T +1 416 369 7202
heather.fisher@gowlingwlg.com
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_—

From: Fisher, Heather

Sent: January-09-20 10:38 AM

To: 'DPreger@dickinson-wright.com' <DPreger@dickinson-wright.com>; 'J. Robert Leblanc' <leblanc@dkLawyers.ca>
Cc: Murray, Haddon <Haddon.Murray@gowlingwlg.com>

Subject: CIBC v Nauss Plumbing and Heating - draft Receivership Order (response required)

Good morning gentlemen,

Attached is the revised draft order for the Nauss matter, which reflects all parties requested changes and indicates this
receivership is on the consent of the Debtor and 739572.

Please review and provide your consent via as to the form and content of the order.

Thanks,

Heather Fisher
Associate

T +1 416 369 7202
heather.fisher@gowlingwlg.com

_—

Gowling WLG (Canada) LLP

Suite 1600, 1 First Canadian Place
100 King Street West

Toronto ON M5X 1G5

Canada

gowlingwlg.com

Gowling WLG | 1,400+ legal professionals | 18 offices worldwide

The information in this email is intended only for the named recipient and may be privileged or confidential. If you are
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration.
Gowling WLG shall not be liable for the message if altered, changed or falsified.

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and
autonomous entities providing services around the world. Our structure is explained in more detail at
http://www.gowlingwlg.com/legal.

References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their
affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto,
Hamilton, Waterloo Region, Calgary and Vancouver.
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From: Colette Lauzon <lauzon@dkLawyers.ca>
Sent: January 10, 2020 9:27 AM

To: Murray, Haddon

Cc: Fisher, Heather

Subject: Re: Nauss Plumbing

Attachments: 202001100916.pdf

This message originated from outside of Gowling WLG. | Ce message provient de I’extérieur de Gowling WLG.

Please find enclosed documentation received late yesterday.

Notwithstanding the consent, I am instructed to attend an ask for a further adjournment to try to finalize these
sales.

I have copied Ms. Fisher and will attend Court early to discuss with her.

Sorry for the short notice.

Yours truly,

J.ROBERT LEBLANC

Colette Laugon

Legal Assistant to J. Robert Leblanc
Desmarais, Keenan LLP

15 MacKenzie Street

Sudbury, Ontario P3E 4Y1

(705) 675-7521

Fax: (705) 675-7390



J. Robert Leblanc
m

From: Denis Groves <manager@naussplumbing.ca>
Sent: January 9, 2020 10:28 AM

To: J. Robert Leblanc

Subject: FW: Letter of Intent (with a signature)
Attachments: letterof intent.pdf

Good morning Rebert,

Please find attached a letter of intent from the purchaser for the Jennica Springs portion of my business including the
building on 1330 North Rd Markstay for $ 425,000,00

I atso spoke with Mitch Spiege! this morning and he will have a letter of commitment for a combined mortgage on the
2590 Lasalie Sudbury building and the 7 Millichamp building in Markstay for a total of $ 400,000.00

Fam stitl working on the Espanota building

0 you think this will be enough to hold them at bay until | can get the Espanola building sold?

Plzase let me know

Thank You

Dernis

From: Elena Zolotko [mailto:ezolotko123@gmail.com]
Sent: January 9, 2020 6:19 AM ‘

To: Denis Groves <manager@naussplumbing.ca>
Subject: Letter of Intent (with a signature)

Hi Denis,

I'm also sending you a scanned Letter of Intent with my signature if needed.

Best Regards,

Elesta Zolotko, Ph. D,

Founder & CEOQ

EZ Intermedia Inc.
Cross-Cultural Marketing & PR
¢zintermedia.ca
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intermedia

EZ InterMedia Inc.

ezintermedia.ca
ezecodesign.com

ipaclabs.com
2312-16 Harrison Garden Bivd. issue Date: January 8, 2020
Toronta, ON, M2N 7.6
Canada HST # 62689 7662

Tel: 416-688-0278
Email: ezolotko@rogars.com

- LETTER OF INTENT

TO: Whom it May Concern
RE: Purchase Jennica Springs (property and business)

This is to inform you that we have concluded to purchase Jennica Springs Water source
(property and a building/water filling plant) located at: 1330 North Rd. Pc151 424 SEC SES; Pt
Lot 12, Conl, Loughrin, Parts 1&2 of plan 53R1 15954; Markstay Warren,

And a business associated with water bottling

For the sum of $425,000.00

We intend to finalize the purchase by the end of Jarary 2020. By this time we will have all the
necessary paperwork ready. The documents will be completed and signed by the relevant parties

After that, we shall agree on a date when we will officially start operations of the business.

Sincerely,

Elena Zolotko %
CEO
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J. Relsert Leblanc

m

From: Denis Groves <manager@naussplumbing.ca>
Sent: January 9, 2020 2:37 PM

To: J. Robert Leblanc

Subject: RE: Letter of Intent (with a signature)

Hi Boh,

One of my employees who wanted to buy the Jennica water company says he can get me an offer this afternoon for
5300k
Witl that help?

From: J. Robert Leblanc [mailto:leblanc@dkLawyers.ca]
Sent: January 8, 2020 12:57 PM ‘

To: Denis Groves <manager@naussplumbing.ca>
Subject: RE: Letter of Intent (with a signature)

From: Denis Groves <manager@naussplumbing.ca>

Sent: January 9, 2020 10:28 AM

To: J. Robert Leblanc <|eblanc@dkLawyers.ca> :
Subject: FW: Letter of Intent (with a signature)

Good morning Robert,

Please find attached a letter of intent from the purchaser for the Jennica Springs portion of my business including the
huilding on 1330 North Rd Markstay for $ 425,000.00

| also spoke with Mitch Spiegel this morming and he will have a letter of commitment for a combined maortgage on the
2590 Lasalte Sudbury building and the 7 Millichamp building in Markstay for a total of $ 400,000.00

| am still working on the Espanola building

Do you think this will be enough to hold them at bay until | can get the Espanola building sold?

Flease let me know

Thank You

Denis

From: Elena Zolotko [mailto:ezolotko123@gmail.com]
Sent: January 9, 2020 6:19 AM

To: Denis Groves <manager@naussplumbing.ca>
Subject: Letter of Intent (with a signature)

Hi Denis,

I'm also sending you a scanned Letter of Intent with my signature if needed.

Best Regards,

Elena Zolothko, Ph.D.
Founder & CEQ



3089 Bathurst 8., Sulte 312
MD. Toronto, Ontarfo M6A 244

. FINANCIAL Tol: 416-782-5777
< CORPORATION Fax: 416-782-1048

Lic. # 10714

January 9, 2020

Mr. Denis Anthony Groves
2816 Greenvalley Drive
Sudbury, ON P3E 5G3

Attention: Mitch Speigel

RE: BLANKET FIRST MORTGAGE FINANCING
7 MILLICHAMP STREET, MARKSTAY, ONTARIO POM 2G0 AND
2590 LASALLE BOULEVARD, SUDBURY, ONTARIO P3A 4R7

We are pleased to offer you the following commitment for your consideration:

VYALUED AT: $300,000.00 -7 Millichamp
$400,000.00 — 2590 Lasalle

LOAN AMOUNT: $400,000.00

INTEREST RATE: 9% (compounded monthly)
TERM: 1 year |
PAYMENT: $3,000.00 Interest only monthly
CLOSING DATE: = ASAP

CONDITIONS: a) Open anytime for repayment with 3 months penalty.
b) Non-transferable.
c) Borrawer to provide 12 post dated cheques to the lender(s).
d) $250,00 NSF or late payment fee.
e) Title insurance required,
f)  Payment must be received in lender’s office before 1:00pm
g) Borrower acknowledges that this mortgage financing is from a

Private Lender.

h) Lender has the right to assign this commitment to a third party of
their choice without the consent of the borrower.

i) Borrower to provide photo LD,

k)] Lender has the right to split this commitment into 2 separate
mortgages

BORROWER: Nauss Plumbing & Heating Inc.
GUARANTOR: Denis Anthony Groves

FEES: Inspection Fee: $  1,000.00 MD Financial Corporation
Lender Fee: $  3,000.00
Brokerage Fee: $  4,000.00 MD Financial Corporation
Brokerage Fee: $  4,000.00 The Mortgage Group

Legal Fee: $  2,500.00 estimate + HST & disbursements

v TOTAL: $ 19,500.00

MORTGAGES BOUGHT, SOLD AND ARRANGED 1




MD

3089 Bathurst 8., Suite 312
Toronto, Onfario M6A 224

FINANCIAL Tel: 416-782-5777
CORPCORATION Fox: 416-782-1048
lic. # 10714

SECURITY: Major Security for this loan includes:

a) Registered Blanket First mortgage for $400,000.00 over subject
properties, Realty taxes to be paid in full.

b) Satisfactory insurance coverage as verified by lender’s
independent insurance advisor and naming lender as loss payee.
) Personal guarantees of Denis Anthony Groves and all

shareholders of the borrower for the full amount of the loan on a
joint and several basis.

d) Assignment of ali rents (If applicable).

e) Chattel charge over both properties with PPSA

LEGAL FEE: A standby fee of $2,500.00 is payable to Lioyd Rubinoff in Trust and
must be accompanied with the signed acceptance of this commitment. In
the event the applicant is unable to or unwilling to fulfill the conditions
within this letter this fee will be forfeited and deemed to pay for work
done on behalf of the lender, (Certified funds only)

INSPECTION FEE:  An inspection fee of $1,000.00 payable to MD Financial Corporation
will be deducted on closing.

CONDITIONS PRECEDENT

TO FUNDING: Prior to the advance, the lender shall be satisfied that each of the
following conditions have been met by the borrower.

a) All security is in place to the satisfaction of the lender and its
solicitor.

b) Evidence of satisfactory title and zoning has been provided,

c) Subject to satisfactory appraisal of subject properties showing a
minimum value of $300,000.00 for 7 Millichamp and
$400,000.00 for 2590 Lasalle addressed to the lender. (at
borrowers’ experise)

d) Subject to satisfactory inspection of the subject property by the
lender or his agent.

e) This Commitment shall be null and void after Jamary 16, 2020
if not accepted by then.

b9 Subject to satisfactory Phase | environmental report on both
properties,

OTHER

CONDITIONS: Borrower agrees to:

a) Provide such other information and documentation as reasonable
requested by the lender

b) All legal fees incurred by the lender to be paid by the borrower
as stated in this commitment,

c) Pay to the lender his fee of $8,000.00 and to the brokers their fee
of $9,000.00 should the borrower fail to close through no fault of
the lender, as a pre-estimated of their liquidated damages.

MORTGAGES BOUGHT, SOLD AND ARRANGED 3
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iic. #1074

Yours very truly,
MD FINANCIAL

3089 Bathurst 8t., Suite 312
Toranto, Onfario MéA 2A4
Tel: 416-782-5777

Fon: 416-782-1048

......................................................................................................................

I the undersigned, hereby accept the terms and conditions as set out above.

Dated at

ACCEPTANCE OF BORROWER

this day of

2020,

BORROWER -

NAUSS PLUMBING & HEATING INC.

GUARANTOR —

DENIS ANTHONY GROVES

MORTGAGES BOUGHT, SOLD AND ARRANGED




Printed on Jan-08-2020 02:15:31 PM EST
Page 1 of 2

AMORTIZATION SUMMARY Transacion No

MDFC-3689-1

Prepared For: Nauss Plumbing & Heating Inc.

MORTGAGE INFORMATION

Mortgage Amount: $ 400,000.00 Closing Date:

Interest Rate; 9.000% Interest Adjustment Date:
Amortization: 0 Years {0 Months First Payment Date:

Term: 12 Months Maturity Date:

Disclosure Rate: 13.8758% Interest Adjustrent Amount:  $ 0.00
Payment Frequency: Monthly Interest Only: Yes
Compounded: Moenthiy

MORTGAGE SUMMARY

Monthly Payment: $ 3,000.00

Total Payments: $ 36,000.00
Totat Interest; $ 36,000.00
Total Principal: $ 0.00

Balance Remaining at Maturity: $ 400,000.00

Prepared by : Agent

Larry Gwynne - M08006342
MD Financial Corporation CIMBC

312 - 3089 Bathurst Street
Toronto, Ontario

MEA 244
. 10714
)( Tel (416) 782-5777
' Fax: (416) 782-1048
E.+0Q.E.

E-mail ; Isgwynne44@gmail.com




Printed on Jan-09-2020 02:15:31 PM EST

Page 2 of 2
AMORTIZATION SCHEDULE
Payment Date Interest Principal Balance

$ 3.000,00 $000 $ 400.000.00
_$3200000 $0.00 $ 400.000.00
$.3.00000 $0.00 $ 400.000.00

_$ 300000 $0.00 0.000.0
_$ 3.000.00 $ 0,00 $.400.000.00
$ 3.000.00 5000 $ 400.000.00
$ 3.000.00 $ 0.00 $ 400.000.00
_.$ 3.000.00 $0.00 $ 400,000 00
$ 3.000.00 ~$0.00 $ 400.000.00
5 3.000.00 $0.00 3 400.000.00
$3.00000 $0.00 $ 400,000.00
$ 3.000.00 $0.00 $ 400.000.00]
At End of Term: $ 36,000.00 $0.00 $ 400,000.00




304

J. Robert Leblanc

L AR S TR
From: Denis Groves <manager@naussplumbing.ca>

Sent: January 9, 2020 10:01 PM

To: J. Robert Leblanc

Subject: Nauss

Good evening Robert

I appreciate that you will try to get us an extension tomorrow and | just wanted to point out a few facts that may help
that argument.

The purchasers that want to buy the Jennica Springs business and property have been in negotiations with me for over
a year and are committed to completing the sale. We would have had a formal agreement if not for the fact that they
are Russian and one of the two partners was back in Russia for Christmas which is different to our calendar. This partner
will be back next week and they are prepared to move forward immediately upon her return,

Is there something else we can supply to prove this.

Because of the unforeseen delay in getting the formal offer due to them being out of country we have decided to put a
mortgage on the building in Espanola. Once | was informed the fetter of intent was not satisfactory | immediately Spoke
with Mitch Speigel and he is confident that we can get a mortgage on the Espanola Building possibly tomorrow (
Friday)but more likely a couple more days . That will give us enough funds to satisfy the bank. If they were in agreement
We would still proceed in selling the buildings.

It seems ludicrous that for a matter of a few days they would push this into receivership. | appreciate that they did give
us an extension but | did not foresee the problems with people not being available during the Christmas season.

On another note | understand that you said the court would have little sympathy or even care about how this came
about of missing these mortgage payments. As you know This came about due to an employee error. As the owner |
should have been aware of this error by my employee.. but } wasn’t until | received the foreclosure notice. Things
would have been different if the bank had taken the effort to inquire as to what was wrong. My previous long time
employee would have caught this error if she had not contracted cancer . She has recently succumbed to that disease.
The impact on my family is very significant for the matter of a few days extension,

{My three chitdren all work in the business.} The value of the buildings, businesses and assets greatly exceed what is
owed to CIBC but the harm caused by the actions of receivership will cause irreparable damage to what is remaining
after CIBC has secured their debt Once creditors are aware this action has been taken, continuing in business will be
much more difficult.

[ have never reneged cn a debt in my life and | take full responsibility for the debt to CIBC.

This is a hell of a penalty for an error by a former employee.

1 am counting on you to do everything in your power to have them grant us this short extension.

{am confident [ will have the offers/ mortgage secured by wednesday.

Please do what you can for me

Thank you

Denis

Sent from my iPhone
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Court File No. CV-19-00008866-0000

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

CANADIAN IMPERIAL BANK OF COMMERCE
Applicant

- and -

NAUSS PLUMBING & HEATING INC.

Respondent

FACTUM OF APPLICANT
MOTION TO ENFORCE SETTLEMENT

PART | - OVERVIEW

1. This factum is written in support of a motion brought by the Canadian Imperial
Bank of Commerce (the “Bank”) to enforce a Settlement Agreement dated November
28, 2019 consenting to the appointment of MNP Ltd. (“MNP”) as receiver and manager
(“Receiver”) over the assets, undertakings and properties (“Property”) of the

Respondent.

2. The terms of the Settlement Agreement were simple and unambiguous. The

Bank agreed to the adjourn this application (the “Application”) from its initial hearing
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date of November 29, 2019 to January 10, 2020 in exchange for the Respondent,
Nauss Plumbing & Heating Inc.’s (“Nauss”), consent to the appointment of the
Receiver. If the Respondent, was able to fully repay its indebtedness to the Bank, or
provide suitable evidence of refinancing, prior to January 10, 2020, the Receiver would

not be appointed.

3. On January 10, 2020, despite failing to repay its indebtedness or provide any
evidence of a refinancing that would be sufficient to repay its indebtedness, the
Respondent surprised the Bank by sending emailing at 9:27 a.m. in the morning to
indicate that it intended to seek an adjournment of the Application, in violation of the

Settlement Agreement.

4. At the hearing, Justice Cornell ordered that the Application be adjourned so that

the Bank could bring the within motion to enforce the Settlement Agreement.

5. The Bank seeks an order enforcing the Settlement Agreement and appointing the
Receiver. Should this Court decline to enforce the Settlement Agreement, the Bank
requests that the Receivership Application be heard on its merits. The Bank relies on its
Application Record dated November 19, 2019, and the Supplemental Application
Record and factum dated November 25, 2019, each filed with the Court, with respect to

the merits of the appointment of the Receiver.
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PART Il - FACTS

The Bank and Nauss Entered into a Credit Agreement

6. On August 9, 2017, the Bank, as lender, entered into a credit agreement (the
“Credit Agreement”) with Nauss, as borrower.! Pursuant to the Credit Agreement, the
Bank extended Nauss: (i) a line of credit in the principal amount of $50,000 (the “LOC
Facility”); and (ii) a term loan in the principal amount of $920,000.00 (the “SBL Facility”

together with the LOC Facility, the “Credit Facilities”).?

7. At the time the Credit Agreement was entered into, the following security
documents, among other things, were delivered by Nauss to the Bank as security for

the Indebtedness: 3

(@) a general security agreement in respect of all of the present and after-
acquired personal property of Nauss the terms of which are

incorporated within the Credit Agreement;

(b) a charge / mortgage in the principal amount of $583,000.00 against the
Markstay Millichamp Property located at 7 Millichamp Street, Markstay,

Ontario (the “Markstay Millichamp Property”);

(© a charge / mortgage in the principal amount of $206,000.00 against the
Espanola Property located at 551 Centre Street, Espanola, Ontario

(the “Espanola Property”); and

1 Affidavit of Sieg Flatt sworn November 19, 2019 at para 11 (Application Record, Tab 2) [Flatt Affidavit].
2 Flatt Affidavit at para 11.
3 Flatt Affidavit at paras 7 and 13.
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(d) acharge / mortgage in the principal amount of $210,000.00 against the
Sudbury Property located at 1330 North Road, Markstay, Ontario (the

“Sudbury Property”) .
Nauss Faced Financial Difficulties beginning in early 2019

8. In early 2019, Nauss began to experience significant financial difficulties. On or
around January 21, 2019, the Bank received a requirement to pay from the Canada
Revenue Agency (the “CRA”), indicating that Nauss had to pay for past due corporate
taxes in the amount of $29,978.41.# Starting in February of 2019, Nauss ceased making

scheduled monthly payments to the Bank, as required under the Credit Agreement.®

9. In October of 2019, the CRA advised the Bank through a requirement to pay
notice that Nauss owed the CRA a total of $439,700.06 in respect of unremitted source

deductions dating as far back as 2017.5

10. The Bank also became aware that Nauss had outstanding municipal property
taxes in the aggregate amount of $91,331.57 on the Sudbury Property, Espandola

Property, and Markstay Millichamp Property.’

11. Nauss' total indebtedness to the Bank as at November 17, 2019 was
$929,019.31.8 This debt continues to accrue as a result of interest and enforcement

costs.

4 Flatt Affidavit at para 19.
5 Flatt Affidavit at para 20.
6 Flatt Affidavit at para 25.
7 Flatt Affidavit at para 26.
8 Flatt Affidavit at para 12.
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The Bank Commences its Application to Appoint MNP as Receiver

12.  On June 14, 2019, the Bank formally delivered a demand letter demanding the
repayment of all amounts owing by Nauss to the Bank (the “June 14 Demand Letter”)
and a notice of intention to enforce security pursuant to section 244 of the Bankruptcy

and Insolvency Act (the “244 Notice”).®

13.  After providing Nauss with a significant period of time to enter into a sale
transaction, or refinance its debt to the Bank, on November 19, 2019, the Bank
commenced an application to appoint MNP as Receiver over the Property (the
“Receivership Application”). The Receivership Application was scheduled to be heard

on November 29, 2019.1°
The Parties Reach a Settlement Agreement

14.  On November 28, 2019, counsel for the parties negotiated a settlement regarding
the Receivership Application. The terms of the settlement were memorialized in an
email dated November 28, 2019 (9:53 a.m.) from Haddon Murray, counsel for the Bank,
to Robert LeBlanc, counsel for Nauss.!! Mr. LeBlanc confirmed the terms of the

Settlement Agreement the same day at 10:17 a.m.*?

15. The terms of the Settlement Agreement were:

9 Bankruptcy and Insolvency Act, RSC 1985, c. B-3, s 244 [BIA].

10 Affidavit of Heather Fisher sworn January 29, 2020 (Applicant's Motion Record, Tab 2) [Fisher
Affidavit] at para 2.

11 Fisher Affidavit at para 4.

12 Fisher Affidavit, Exhibit B (Tab B).
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(@) the Bank consented to the adjournment of the hearing until January 10,

2020; and

(b) Nauss consented to the appointment of MNP as Receiver at the
Receivership Application hearing rescheduled for January 10, 2020
unless Nauss fully repaid its indebtedness to the Bank or provided a
commitment letter to refinance the indebtedness prior to January 10,
2020. Any commitment letter was required to: (i) be legally binding, (ii)
have no conditions precedent, and (iii) be from a lender that is

acceptable.t?

16.  Pursuant to the terms of the Settlement Agreement, the parties agreed to adjourn

the Receivership Application on consent until January 10, 2020.%

17. On January 9, 2020, counsel for Nauss consented to the form and content of a
draft order appointing MNP as Receiver over the Property in accordance with the terms

of the Settlement Agreement for the hearing to be heard on January 10, 2020.%°

18. It is undisputed that Nauss did not provide the Bank with full repayment of the
indebtedness or a commitment letter to refinance the indebtedness that satisfied the

terms of the Settlement Agreement by January 10, 2020.16

13 Fisher Affidavit at para 5.
14 Fisher Affidavit at para 6.
15 Fisher Affidavit at para 9.
16 Fisher Affidavit at para 11.
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19. At 9:27 a.m. on January 10, 2020, Nauss advised counsel to the Bank that he
would seek a further adjournment of the matter, notwithstanding the previous consent

consent:1’

Notwithstanding the consent, | am instructed to attend an (sic) ask for a
further adjournment to try to finalize these sales.

20. The email attached correspondence setting out two prospective

transactions:

(@) A sale of the North Markstay Property and the business carried on
there (the “Prospective Sale”). The letter describing the Prospective
Sale does create a binding contract. There is no indication of any

deposit paid or any consideration given by either party; and

(b) A refinancing of the loan for the Markstay Millichamp Property and the
Sudbury Property for a maximum of $400,000.00 from MD Financial
Corporation. The offer is for a Blanket First mortgage over the

properties (the “Prospective Refinancing”).

21. There is no evidence that either of the Prospective Sale or Prospective
Refinancing took place. As of the date of this factum, no payment whatsoever has been
made by Nauss to the Bank since before February 2019. Furthermore, even if both
transactions were successful, the aggregate value would not have been sufficient to pay

off the Bank’s indebtedness.

17 Fisher Affidavit at para 10.
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22. At the hearing on January 10, 2020, counsel for Nauss stated that an
adjournment was required to allow it to put evidence before the court of further
developments in the matter. Justice Cornell adjourned the Receivership Application sine
die to permit the Applicant to bring the within motion to enforce the alleged Settlement

Agreement.'®

23. The Respondent has not filed any further evidence in this matter. As of January
12, 2020, the total indebtedness had increased to approximately $1,016,319.42, plus all

interest/bank charges and additional legal and professional fees, costs and taxes.
PART Il - STATEMENT OF ISSUES
24.  This motion raises the following issues:

(@) Did the parties enter into an enforceable settlement on November 28,

20197

(b) If yes, should the court grant judgment accordingly?

PART IV - LAW

25. Pursuant to Rule 49.09 of the Rules of Civil Procedure, where a party to an
accepted offer to settle fails to comply with the terms of the offer, the other party may
make a motion to a judge for judgment in the terms of the accepted offer, and the judge

may grant judgment accordingly.®

26. Rule 49.09 requires a two-step analysis:

18 Fisher Affidavit at para 12.
19 Rules of Civil Procedure, R.R.O. 1990, Reg 194, r. 49.09 [Rules].
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@) First, determine whether a settlement agreement was reached.

(b)  Second, if a settlement agreement exists, consider whether the

agreement should be enforced.?°
The Parties reached a Settlement Agreement

27. The Court of Appeal has affirmed that a settlement agreement is a contract,
subject to the general law of contract; “for a contract to exist, the court must find that the
parties to the agreement (a) had a mutual intention to create a legally binding
relationship, and (b) reached agreement on all of the essential terms of the

settlement.”?1

28. Where, as here, “the agreement is in writing, it is to be measured by an objective

reading of the language chosen by the parties to reflect their agreement.”??

29.  An objective reading of the Settlement Agreement demonstrates consensus and
the parties’ intention to create a final binding contract. The Settlement Agreement was
offered by the Bank on November 28, 2019 at 9:53 a.m.?® The language of the terms of

the Settlement Agreement were clear, unambiguous, and unequivocal.

30. Nauss's acceptance of the Bank’s November 28, 2019 offer created a binding
settlement agreement between the parties. Upon receiving the settlement offer and a

request to confirm the terms of the Settlement Agreement with the client, counsel for

20 Capital Gains Income Streams Corp. v. Merrill Lynch Canada Inc. [2007] OJ No 3618 at paras 9 and 10
(Div Ct).

21 Qlivieri v. Sherman, 2007 ONCA 491 at paras 41, 44.

22 |ewicki Estate v. Nytschyk Estate, 2016 ONSC 7459 at paras 16, 18.

23 Fisher Affidavit at para 4 (Exhibit B).
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Nauss replied with “Agreed”.?* The parties had a mutual intention to create a legally
binding contract and an agreement was reached on all essential terms of the

settlement.

31. Nauss confirmed its intention to be bound by the Settlement Agreement on
multiple occasions. First, by providing additional consent to the draft Receivership
Order, which identified the order was being sought on consent.?® And second, in
counsel for Nauss’ January 10, 2020 email at 9:27 a.m. indicating that,

“In]otwithstanding the consent”, counsel would be attending to seek an adjournment.”?¢
The Court Should Enforce the Settlement Agreement

32. In determining whether to enforce a settlement pursuant to Rule 49.09, all of the
relevant factors disclosed by the evidence must be taken into account.?” While a court
has discretion under Rule 49.09 to refuse to enforce a settlement, “the discretion to
refuse to enforce a settlement should be exercised rarely.”?® Relevant factors raised in

the evidence in this case include:

(@) the evidence of the parties intentions to be bound by the Settlement

Agreement;

(b)  the reasonableness of the Settlement Agreement;

24 Fisher Affidavit at para 4 (Exhibit B).

25 Fisher Affidavit at para 9.

26 Fisher Affidavit at para 10.

27 Milios v. Zagas, 38 O.R. (3d) 218 at para 29 (CA).

28 Catanzaro v. Kellogg's Canada Inc., 2015 ONCA 779 at para 9.
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(c) the prejudice to the party who seeks to uphold the Settlement

Agreement, if the settlement is not enforced;

(d)  the prejudice to the party who seeks to set aside the settlement if the
judgment is granted in relation to the prejudice to the party who seeks

to uphold the settlement if the settlement is not enforced; and
(e) the effect on third parties if the settlement is not enforced.

33. As discussed above, there is clear evidence that the parties intended to be
bound by the Settlement Agreement. At all times between the Settlement Agreement on
November 28, 2019 and the hearing date scheduled on January 10, 2020, counsel for
Nauss understood that the Bank was seeking the appointment of MNP as Receiver as
per the terms of the Settlement Agreement. During this time, Nauss repeatedly

confirmed its intention to be bound by the Settlement Agreement.?®

34. The Settlement Agreement was reasonable. The Bank has worked with Nauss
since June 2019 to address the indebtedness, despite being entitled to enforce its
security at that time. The Bank provided Nauss an additional six weeks to refinance

after the bank had brought its application to appoint a receiver.

35. The Bank will be prejudiced if the Settlement Agreement is not enforced as the
value of the Bank’s collateral may be further eroded. Nauss has demonstrated that it is
unable to repay all obligations owing to the Bank. Additionally, given the significant

accumulation of tax debt that has occurred, Nauss has also demonstrated that it is

29 Fisher Affidavit at para 9-10.
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unable to preserve and maintain the value of its assets. By refusing to appoint MNP as
Receiver, the value of the Bank’s collateral will continue to be eroded and the Bank will

suffer severe prejudice as a result.

36. Conversely, Nauss will not suffer prejudice from the appointment of MNP as
Receiver of the Property. As part of the Credit Agreement, Nauss willingly agreed to the
appointment of a receiver should it default on the terms of the Credit Agreement.
Moreover, Nauss also willingly consented to the appointment of a receiver should it fail
to refinance under the Settlement Agreement. Nauss cannot now argue that the Bank’s
enforcement of this contractual right constitutes prejudice; this is precisely the outcome

Nauss agreed to.

37. Nauss has been aware of its indebtedness since at least June 2019 and has
been unable to obtain alternative financing. On the contrary, Nauss may benefit from
the appointment of a Receiver. Nauss has demonstrated it is unable to meets its tax
obligations and its obligations under the Credit Agreement. A Receiver can assist Nauss
in meeting its statutory obligations and addressing potentially significant director and

officer liability.

38. It is therefore respectfully submitted that the terms of the Settlement Agreement

be enforced by this honourable Court.

PART V - ORDER REQUESTED

39. The Bank therefore respectfully requests:
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an Order appointing MNP as Receiver over the Property of Nauss on
substantially the same terms set out in the draft form of order attached

at Exhibit D to the Fisher Affidavit;

in the alternative, that the application to appoint the Receiver be heard

on its merits together with this motion; and

such further and other relief as counsel may request and this Court

may permit.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 11th day of February, 2010.
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SCHEDULE “A”
LIST OF AUTHORITIES
1. Capital Gains Income Streams Corp. v. Merrill Lynch Canada Inc. [2007] OJ No
3618 (Div Ct)
2. Catanzaro v. Kellogg's Canada Inc., 2015 ONCA 779
3. Lewicki Estate v. Nytschyk Estate, 2016 ONSC 7459
4. Milios v. Zagas, 38 O.R. (3d) 218 at para 29 (CA)

5. Olivieri v. Sherman 2007 CarswellOnt 4207 (CA)
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SCHEDULE “B”

TEXT OF STATUTES, REGULATIONS & BY - LAWSBankruptcy and Insolvency
Act, R.S.C. 1985, c. B-3,s 244

Advance notice

244 (1) A secured creditor who intends to enforce a security on all or
substantially all of

o (a) the inventory,
o (b) the accounts receivable, or
o (c) the other property

of an insolvent person that was acquired for, or is used in relation to, a business
carried on by the insolvent person shall send to that insolvent person, in the
prescribed form and manner, a notice of that intention.

Period of notice

(2) Where a notice is required to be sent under subsection (1), the secured
creditor shall not enforce the security in respect of which the notice is required
until the expiry of ten days after sending that notice, unless the insolvent person
consents to an earlier enforcement of the security.

No advance consent

(2.1) For the purposes of subsection (2), consent to earlier enforcement of a
security may not be obtained by a secured creditor prior to the sending of the
notice referred to in subsection (1).

Exception
(3) This section does not apply, or ceases to apply, in respect of a secured
creditor

o (a) whose right to realize or otherwise deal with his security is
protected by subsection 69.1(5) or (6); or

o (b) in respect of whom a stay under sections 69 to 69.2 has been lifted
pursuant to section 69.4.

Idem
(4) This section does not apply where there is a receiver in respect of the
insolvent person.1992, c. 27, s. 89, 1994, c. 26, s. 9(E)

Courts of Justice Act, R.S.0. 1990, c. C.43,s 131
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Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r. 49.09

FAILURE TO COMPLY WITH ACCEPTED OFFER

49.09 Where a party to an accepted offer to settle fails to comply with the terms of
the offer, the other party may,

(a) make a motion to a judge for judgment in the terms of the accepted offer, and
the judge may grant judgment accordingly; or

(b) continue the proceeding as if there had been no accepted offer to settle.
R.R.0O. 1990, Reg. 194, r. 49.09.
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2007 CarswellOnt 6003
Ontario Superior Court of Justice (Divisional Court)

Capital Gains Income Streams Corp. v. Merrill Lynch Canada Inc.
2007 CarswellOnt 6003, [2007] O.J. No. 3618, 160 A.C.W.S. (3d) 586, 230 O.A.C. 5, 87 O.R. (3d) 464

CAPITAL GAINS INCOME STREAMS CORPORATION and INCOME STREAMS III
CORPORATION (Plaintiffs) and MERRILL LYNCH CANADA INC. (Defendant)

Carnwath J.

Heard: September 14, 2007
Judgment: September 25, 2007
Docket: DC330/07

Counsel: R.G. Slaght, Q.C., Paola Calce for Plaintiffs
James G.D. Douglas, Angela Vivolo for Defendant
Carnwath J.:

1 The parties negotiated to try and settle litigation between them. Following negotiations, the Moving Parties ("plaintiffs")
moved before Cumming J., pursuant to rule 49.09, for an order that a settlement had been reached.

2 Rule 49:09 provides:
49.09 Where a party to an accepted offer to settle fails to comply with the terms of the offer, the other party may,

(a) make a motion to a judge for judgment in the terms of the accepted offer, and the judge may grant judgment
accordingly; or

(b) continue the proceeding as if there had been no accepted offer to settle.
3 Cumming J. dismissed the motion, finding he could not say one way or another if a settlement had been reached.
4  The Moving Parties appealed to the Court of Appeal, both sides submitting Cumming J.'s order was final.

5  The majority in the Court of Appeal, Doherty and Juriansz JJ.A., found Cumming J.'s order to be interlocutory. Therefore,
the Court of Appeal had no jurisdiction to hear the matter. The majority found the existence of a settlement remained an open
question in the litigation, subject to any motion brought in the Divisional Court to seek leave to appeal Cumming J.'s decision.

6  The Moving Parties now seek leave to appeal Cumming J.'s decision. The motion is denied.

7 Pursuant to r. 62.02(4)(a), the Moving Parties submit there are conflicting decisions on the application of rule 49.09.
With respect, I disagree.

8 The submissions fail to recognize the two-step analysis required when construing rule 49.09 and its application in the
reported cases.

9  The first step is to consider whether an agreement to settle was reached. In doing so, the proper approach is to treat the
motion like a rule 20 motion for summary judgment. If there are material issues of fact or genuine issues of credibility in dispute
regarding whether (i) the parties intended to create a legally-binding relation or (ii) there was an agreement on all essential
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terms, a court must refuse to grant judgment. (Bayerische Landesbank Girozentrale v. R.S.W.H. Vegetable Farmers Inc. (2001),
53 O.R. (3d) 374 (Ont. S.C.J.))

10 The second step, once an agreement has been found to exist, is to consider whether, on all the evidence, the agreement
should be enforced. In this second step, a rule 20 approach is not applied, but rather a broader approach, taking into account
evidence not relevant to a rule 20 inquiry.

11 Thus, Osborne J.A. is reported in 1998:

In determining whether to enforce a settlement under rule 49.09 all of the relevant factors disclosed by the evidence must

be taken into account. When that is done, an appellate court will not generally interfere with the motions judge's decision

to grant, or not grant, judgment in accordance with an accepted offer. ...
[Emphasis added]
(Milios v. Zagas (1998), 38 O.R. (3d) 218 (Ont. C.A.))

12 The Moving Parties cite several cases as authority for the proposition that a rule 20 approach does not apply to the first step
analysis of rule 49.09. None of the cases cited are authority for this submission. Each of the cases cited recognize the broader
approach to the evidence required in the second step, nothing more. Already noted is Milios v. Zagas, above.

13 The cases cited by the Moving Parties include: Brzozowski v. O'Leary, 2004 CarswellOnt 3178 (Ont. S.C.J.); Homewood
v. Ahmed (2003), 42 C.P.C. (5th) 291 (Ont. S.C.J.); Weinberg v. Datacom Marketing Inc., 2006 CarswellOnt 377 (Ont. S.C.J.
[Commercial List]); Legault v. Johnston, [2004] O.J. No. 107 (Ont. S.C.l.); Vanderkop v. Manufacturers Life Insurance Co.
(2005), 78 O.R. (3d) 276 (Ont. S.C.1.); Royal Bank v. Central Canadian Industrial Inc., 2003 CarswellOnt 5214 (Ont. C.A.);
and Chan v. Lam, [2002] O.J. No. 1096 (Ont. C.A.); leave to appeal dismissed, [2002] S.C.C.A. No. 245 (S.C.C)).

14 In Brzozowski v. O'Leary, above, Misener J. cites Milios v. Zagas, above:

43. As for the case law bearing on the manner in which the judge should exercise his discretion, it is sufficient for me to
cite Milios v. Zagas [1998] O.J. No. 812 (Ont. C.A.) and Fox Estate v.Stelmaszyk, [2003] O.J. No. 2619 (Ont. C.A.).

44. Those judgments emphasize the judicial obligation to consider all of the circumstances of the case at hand, and to then
decide whether it is fair to enforce the settlement. Although I risk unduly limiting my discretion by saying so, I think the
right approach is to consider that a settlement effected pursuant to Rule 49 ought to be enforced, and so judgment ought
to be granted, unless the offeror satisfies the judge that, in all the circumstances, enforcement would create a real risk of a
clear injustice. It seems to me that the approach is required because it is good public policy to encourage settlement, and
it would be quite inconsistent with that policy to decline enforcement unless a good reason for doing so is shown.

15  Atpara. 45, in Homewood v. Ahmed, above, Belleghem J. cited Milios v. Zagas, above:

This is not a summary motion for judgment. However, in these circumstances I see no reason why the plaintiff should not
be required to 'put his best foot forward'. The consequences of failure to do so are the same. Assuming, therefore, that he
has done so, there is simply no 'triable issue', at least vis-a-vis the defendants.

It is clear to me that Belleghem J. applied a rule 20 approach to the first step analysis.
16  In Weinberg v. Datacom Marketing Inc., above, Lederman J. is reported at para. 12:

In determining whether to enforce a settlement under Rule 49.09, all of the relevant factors disclosed by the evidence must
be taken into account.

17  In Legault v. Johnston, above, the only issue was a consideration of the second step, that is, the exercise of the discretion
vis-a-vis enforcement.
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18  In Vanderkop v. Manufacturers Life Insurance Co., above, Sproat J. accurately described the two step process in paras.
[16] and [17]:

[16] My observation, which Mr. Petker agreed with, was that signed Minutes of Settlement were not within Rule 49 as there
had been no exchange of a written offer and acceptance and, as such, this was really a motion for judgment. Mr. Petker
agreed with this approach and agreed I should decide the case, on the current materials, as if it was a motion for judgment.

[17] The Rule 49 discretion as to whether to grant judgment remains relevant, however, as the cases indicate it is comparable
to the pre-Rule 49 discretion applicable to motions for judgment based upon Minutes of Settlement.

19 In Royal Bank v. Central Canadian Industrial Inc., above, the majority was dealing only with the second step analysis
and cited Milios v. Zagas, above:

14. Under rule 49.09, the court has a discretion to grant judgment in the terms of the accepted offer or direct that the
proceedings continue as if there had been no accepted offer to settle: see Milios v. Zagas (1998), 38 O.R. (3d) 218 (Ont.
C.A.). The appellant did not request the motions judge to direct that the proceedings continue. However, the rule does
not seem to require that a party request the court to send the matter to trial. It was an alternative that was open and not
considered by the motions judge. It should also be noted that the appellant was self-represented.

15. There are troubling aspects to the evidence in this case and, in the words of this court in Fox Estate v. Stelmaszyk
(2003), 173 O.A.C. 378 (Ont. C.A.), it does not satisfy our sense of justice to enforce the settlement in those circumstances.
We conclude that we should exercise the discretion under rule 49.09 and direct that the proceeding continue as if there
had been no accepted offer to settle.

20  In Chan v. Lam, above, a rule 49.09 motion, the appellant submitted that if rule 20 were applied, there would have been
a genuine issue for trial. Weiler J.A. found that had it been a rule 20 motion, the motions judge would have been entitled to
grant summary judgment. I conclude her finding confirms the application of rule 20 considerations to the first step analysis
of rule 49.09.

21  For the foregoing reasons, I find no conflicting decisions.

22 Pursuant to r. 62.02(4)(b), the Moving Parties submit there is good reason to doubt the correctness of Cumming J.'s
decision. I am invited to take into account the reasons of Laskin J.A. which found Cumming J.'s decision "unreasonable". On
any analysis of stare decisis, | am not bound by this conclusion.

23 Inpara. [23], Doherty J.A., writing for the majority, is reported:

[23] I think the motion judge dismissed the motion for judgment in the terms of the settlement agreement because he was
unable to determine whether there was in fact a settlement agreement. As he could not conclude there was 'an accepted offer
to settle', he had no authority to make an order under either rule 49.09(a) or 49.09(b) and should have simply dismissed
the motion. In essence, and despite the reference at one point in his reasons to the language of rule 49.09(b), I think that
is what the motion judge did.

Further, at para. [32]:

[32] ...The question of whether or not there was a settlement agreement remains a live issue in this proceeding. That,
of course, does not foreclose the appellants from pursuing their appellate remedies in the Divisional Court should they
choose to do so.

24 I conclude I am not bound by these pronouncements, particularly where they are found in a decision which concludes
the Court of Appeal has no jurisdiction to hear the matter.
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25  Itake the view that if leave were granted, a panel of the Divisional Court would be free to find a settlement was reached
or that a settlement was not reached. In either case, that would be a final order on the question of the existence of a settlement.
It would also be open to the panel to conclude, as did Cumming J., that it was unable to find whether there was a settlement
agreement. I base these conclusions on the sentence found in para. [32]: "[T]hat, of course, does not foreclose the appellants
from pursuing their appellate remedies in the Divisional Court should they choose to do so." The direction that a settlement
agreement remains a live issue is subject to a decision of the Divisional Court panel to the contrary, were leave to be granted.

26  Therefore, with respect, it is not necessary to consider the findings of the majority as they might bear on the correctness
of Cumming J.'s decision, even though those findings were necessary to support the conclusion that the Court of Appeal had
no jurisdiction.

27  Shortly put, Cumming J. applied a rule 20 test to the evidence before him and concluded he could not say there was a
settlement, nor could he say there was not. An experienced judge considered the evidence, heard the submissions of counsel
and was unable to resolve the matter, one way or another. He was entitled to come to such a decision. I find no reason to doubt
its correctness. The question of whether a settlement agreement was reached remains a live issue in the proceeding.

28  The motion for leave to appeal is dismissed.

29  If the parties cannot agree on costs, they may within fifteen days make brief written submissions limited to three pages.
Motion dismissed.
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2015 ONCA 779
Ontario Court of Appeal

Catanzaro v. Kellogg's Canada Inc.
2015 CarswellOnt 17316, 2015 ONCA 779, 260 A.C.W.S. (3d) 480

Claudia Catanzaro, Nick Catanzaro and Alessia Catanzaro as
represented by her Litigation Guardian, Claudia Catanzaro, Plaintiffs
(Appellants) and Kellogg's Canada Inc., Defendant (Respondent)

E.A. Cronk J.A., Gloria Epstein J.A., Grant Huscroft J.A.

Heard: November 12, 2015
Judgment: November 16, 2015
Docket: CA C59545

Proceedings: affirming Catanzaro v. Kellogg's Canada Inc. (2014), 2014 CarswellOnt 14062, 2014 ONSC 5691, Fragomeni J.
(Ont. S.C.J.); additional reasons to Catanzaro v. Kellogg's Canada Inc. (2014), 2014 CarswellOnt 13691, 2014 ONSC 5691,
Fragomeni J. (Ont. S.C.J.)

Counsel: Mark Wiffen, for Appellants
Michael White, for Respondent

E.A. Cronk J.A., Gloria Epstein J.A., Grant Huscroft J.A.:

1 Claudia Catanzaro and Nick Catanzaro appeal from the order of the motion judge enforcing a settlement of their claims
in this action.

2 By statement of claim issued April 28, 2008, the Catanzaros and their daughter, Alessia Catanzaro, through her litigation
guardian, Claudia Catanzaro, sued the respondent, Kellogg's Canada Inc. for damages suffered after a mouldy piece of chicken
was allegedly found in a box of cereal the Catanzaros had purchased.

3 On September 29, 2011, Mr. White, counsel for Kellogg's, served an offer to settle on the plaintiffs' counsel, Ms. Hamilton.
In the offer, Kellogg's agreed to consent to an order dismissing the action without costs. On September 30, 2011, Ms. Hamilton
informed Mr. White that her clients had accepted the offer. On November 24, 2011, Ms. Hamilton provided Mr. White with
draft motion materials to have the court approve the infant settlement relating to Alessia Catanzaro and dismiss the action. On
January 9, 2012, Ms. Hamilton's office notified the court that the matter had been settled.

4 On November 8, 2012, new counsel for the plaintiffs notified Mr. White that his clients were resiling from the settlement
agreement and intended to proceed with the action.

5 Kellogg's moved to enforce the settlement pursuant to rule 49.09 of the Rules of Civil Procedure, to approve the settlement
as against the infant plaintiff, Alessia Catanzaro, and to dismiss the action.

6  The Catanzaros resisted the motion on the basis that the infant settlement was not in the best interests of their daughter
and that the court should exercise its discretion to refuse to enforce the settlement on the basis it would be unjust to do so given
Ms. Catanzaro had accepted the offer on behalf of the plaintiffs in haste and at a time when she was depressed.

7  The motion judge ordered the settlement be enforced as it affected the Catanzaros. She found that Ms. Hamilton had the
authority to settle the case, that the Catanzaros had agreed to settle on the terms set out in the offer and that the Catanzaros had
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not met their onus of establishing that the settlement (as it related to them) ought to be set aside. The motion judge dismissed
the motion in relation to the infant on the basis that it was not supported by the material required under rule 7.08(4).

8 On appeal, the Catanzaros, relying on this court's decision in Milios v. Zagas (1998), 38 O.R. (3d) 218 (Ont. C.A.),
submit that the motion judge erred by failing to consider the circumstances surrounding the acceptance of the settlement —
circumstances they say support their position that the settlement should be set aside.

9  We do not agree. The policy of the courts is to promote settlement. The discretion to refuse to enforce a settlement should
be exercised rarely. In our view the evidence before the motion judge did not support refusing to enforce the settlement.

10 The factors in the Milios case this court relied upon in allowing the plaintiffs to resile from their settlement agreement —
mistake, significant compromise and prompt notification of the mistake — are not present in this case. While the various factors
identified in Milios were relevant to the motion judge's analysis, the critical factors the Catanzaros relied on to support their
argument that the settlement should not be enforced were that Ms. Catanzaro accepted the offer in haste and was under stress at
the time. These factors were considered and expressly rejected by the motion judge: the evidence simply did not support either
assertion. We see no error in this finding.

11 In our view, the record supports the motion judge's conclusion that, on the basis of the evidence the Catanzaros adduced,
they were unable to satisfy their onus of demonstrating that the circumstances surrounding their acceptance of the offer to settle
were such that they should be allowed to resile from their settlement agreement.

12 The exercise of the motion judge's discretion to enforce the settlement is entitled to deference. There is no reason to
interfere.

13 The appeal is dismissed. The respondent is entitled to costs in the agreed-upon amount of $2,500, including disbursements
and applicable taxes.
Appeal dismissed.
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2016 ONSC 7459
Ontario Superior Court of Justice

Lewicki Estate v. Nytschyk Estate
2016 CarswellOnt 18786, 2016 ONSC 7459, 274 A.C.W.S. (3d) 446, 27 E.T.R. (4th) 301

IN THE MATTER OF THE ESTATE OF JOSEPH PETER NYTSCHYK, deceased

BLAKE LOUIS PRINCE, in his capacity as Estate Trustee for the Estate of CHERIE
LEWICKI (Applicant) and ESTATE OF JOSEPH PETER NYTSCHYK, Deceased, JOHN
NYTSCHYK, MICHAEL NYTSCHYK, and ROSEMARY NYTSCHYK (Respondent)

Robert B. Reid J.

Heard: November 24, 2016
Judgment: November 29, 2016
Docket: 15-51282

Counsel: R.D. Elliott, for Applicant
R.A. Fisher, for Respondents
Robert B. Reid J.:

1 The applicant and the personal respondents have competing claims to an asset of the estate of Joseph Peter Nytschyk,
the net value of which is about $400,000.

2 The applicant is the son and sole beneficiary of Cherie Lewicki. The respondents are the siblings and heirs at law of
Joseph Nytschyk.

3 The applicant bases his entitlement on a purported settlement of a claim made by Cherie Lewicki against the estate of
Joseph Nytschyk, which he asks the court to enforce. The respondents deny that a settlement was made.

Background:
4 The background facts are not contentious.

5 Cherie Lewicki and Joseph Nytschyk lived together in a common-law relationship for about 15 years. During most of
that time, they lived in the premises at 16 Campview Road, Stoney Creek, Ontario. Title to that property was held in the name
of Joseph Nytschyk.

6  Joseph Nytschyk died intestate on November 14, 2013.
7  Cherie Lewicki continued to live in the Campview Road home until her death on October 14, 2015.

8  An agreement was reached between Cherie Lewicki and the estate of Joseph Nytschyk in July, 2014, pursuant to which
she renounced any claim to be appointed estate trustee without a will. Michael Nytschyk and John Nytschyk were to take on
that role. The proposed trustees undertook not to distribute the estate assets without court order or consent, including that of
Cherie Lewicki. They undertook to pay Cherie Lewicki $30,000 as an interim payment to be applied to any "final settlement",
presumably related to any claim she might have against estate assets.
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9  OnJanuary 16, 2015, Cherie Lewicki began an application for dependent's relief under the Succession Law Reform Act L
As part of the relief claimed in that application, she sought a declaration that the Campview premises was held in trust for her
based on a resulting or constructive trust. The estate of Joseph Nytschyk defended the claim. When the application was begun,
the $30,000 interim payment had not been made.

10 Upon payment of all taxes owing to the Canada Revenue Agency, the respondent estate tendered to the applicant a cheque
for $30,000 in April, 2016. That cheque has not been cashed.

11  The Campview premises has been sold and the net proceeds, in the approximate amount of $400,000, are being held in
trust pending the outcome of this litigation.

The issue for this motion:
12 Through legal counsel, settlement discussions took place between Cherie Lewicki and the estate of Joseph Nytschyk.

13 Several versions of draft minutes of settlement were exchanged. None were signed by the parties. Following the death
of Cherie Lewicki, no steps were taken as to the completion of minutes of settlement.

14 The sole question for this motion is whether a binding settlement was made between Cherie Lewicki and the estate of
Joseph Nytschyk, despite the lack of signed minutes of settlement.

Legal framework:

15  The parties agree about the applicable requirements for determining whether a settlement was reached. They also agree
that the court has discretion to refrain from granting an order enforcing a settlement.

16  The Ontario Court of Appeal confirmed in Olivieri v. Sherman 2 that a settlement agreement is a contract, and that for
a contract to exist, the court must find that the parties to the agreement (a) had a mutual intention to create a legally binding

relationship, and (b) reached agreement on all of the essential terms of the settlement. 3

17  There is no requirement to consider the parties' state of mind to determine whether an agreement existed. 4

18  The fact that a settlement may be subject to the execution of a mutually agreeable written document does not make it less

of a binding contract. The manner in which the settlement is to be formalized is not critical if the essential terms are clear. >

19 As to the process for considering whether a settlement was reached, it is reasonable to treat the matter as equivalent to a
Rule 20 summary judgment motion. 6 The requirement is that each party would put its best foot forward. Following the recent

decision of the Supreme Court of Canada in Hryniak v. Mauldin 7 , the court could be expected to use its expanded powers for
considering the matter. As such, where matters of fact or credibility might previously have prevented the court from concluding
that a binding settlement was made, a more robust inquiry may now be made.

20  Asamatter of public policy, settlement of litigation is to be encouraged and therefore settlement agreements are normally
to be enforced where a contract is found to exist.

21 The court has discretion not to enforce an otherwise binding settlement. This discretion could be invoked, for example,
when the circumstances that existed at the time the settlement was made have changed such that the anticipated end to litigation

would not occur. 8

Facts surrounding the settlement discussions:

22 Since no minutes of settlement were signed, the parties rely on correspondence between counsel.
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23 By letter from the respondents' counsel dated June 5, 2015, the respondents proposed a settlement (by way of counter-
offer) as to three matters: (a) "My clients will, upon the approval of Canada Revenue Agency, transfer title to the Campview
property to your client"; (b) Cherie Lewicki was to retrieve her personal items from the cottage and the corporate office of
Joseph Nytschyk; and (c) no cash was to be paid by the estate. By way of response to the previous offer by Ms. Lewicki, counsel
for the estate, did not see the counter-offer as "retrenchment" since, as she said, "the Estate continues to offer Campview to
[Cherie Lewicki]".

24 Counsel for Ms. Lewicki responded by letter dated June 15, 2015. advising that she accepted the terms of the offer in
principle. Counsel sought confirmation that taxes owing to C.R.A. would be paid from the proceeds of sale of the cottage or
other estate assets. Counsel also responded that Ms. Lewicki's acceptance of the offer was on the understanding that she would
continue to receive health insurance coverage from the company benefit plan for two years following Mr. Nytschyk's death.
There was no issue about the personal effects.

25  The following day, on June 16, 2015, counsel for the estate of Mr. Nytschyk advised in writing that she understood the
insurance coverage would continue but would confirm that fact. There was a mention of the date by which personal effects would
be picked up from the company office by Ms. Lewicki. Counsel also confirmed that taxes owing to the C.R.A. would be paid
from the proceeds of sale of the cottage or other sources such that the estate would not be looking to the Campview property to
satisfy those obligations. Counsel concluded by anticipating receipt of draft minutes of settlement from Ms. Lewicki's counsel.

26 On June 23, 2015, the insurance coverage issue was confirmed by counsel.

27 Since no draft minutes were received from Ms. Lewicki, counsel for the estate prepared an initial draft forwarded on
July 22, 2015. When no response was received, counsel also sent a letter dated July 31, 2015, and an email dated August 13,
2015, to counsel for Ms. Lewicki, threatening to bring a motion to enforce the settlement. Dates for the motion were discussed.
Further drafts of minutes of settlement were subsequently exchanged.

28 Each party found areas of disagreement with the other in their respective draft minutes of settlement. For example,
the respondents' July 22, 2015, draft provided that the transfer to Ms. Lewicki would be subject to prior receipt by the estate
trustees of a clearance certificate from the C.R.A. The response by Ms. Lewicki's counsel provided that all transfer costs for
the Campview property would be borne by the estate. It also contained an acknowledgment that the property was subject to a
constructive trust in favour of Ms. Lewicki, that the transfer was for natural love and affection and that if land transfer tax was
deemed owing, it would be based on a value of $300,000. A later draft from the estate included an agreement to pay for the
transfer fees, but no agreement as to the constructive trust or value for land transfer tax purposes.

29  While the draft minutes were being exchanged, neither party suggested that there was not a deal.

30  All communication as to settlement documents stopped once it became known to the estate that Cherie Lewicki had died.
A letter from the estate counsel to Michael Nytschyk dated October 19, 2015, indicated that discussions with Ms. Lewicki's
representative were "at an end".

31 By letter dated October 23, 2015, counsel for the estate took the position that there had never been an agreed resolution,
and that the revised terms from counsel for Ms. Lewicki contained in the draft minutes constituted a counter-offer.

Analysis:

32 The applicant submits that exchanges of correspondence on June 5, 15, 16 and 23 constituted evidence of a binding
agreement where all essential terms were agreed.

33 The respondents submit that subsequent exchanges of minutes of settlement, and disagreement as to their terms, indicate
that no agreement was reached and that each of the further exchanges constituted a counter-ofter.
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34 Iam satisfied that the essential terms of the settlement were in fact established by the estate and accepted by Ms. Lewicki
in June, 2015. Thereafter, each counsel attempted to add terms providing protection for their respective clients in the execution
of the agreement. I do not consider those additional terms to be essential. In my view, either party could have insisted on
completion of the deal as originally contemplated.

35 Correspondence from counsel for the estate to which I referred makes it clear that there was, in counsel's opinion, a
binding agreement after June 23 as demonstrated by her plan to bring a motion for enforcement.

36 Itis clear what happened: the estate was prepared to resolve the litigation on the basis that Ms. Lewicki would release all
claims in exchange for transfer to her of the Campview premises. Based on the fact that she was 52 years of age at the date of
Joseph Nytschyk's death, she had a potentially large claim for dependent's relief and possibly a constructive trust claim against
the premises. As a result of her death, the claim may well have been drastically reduced. It was no longer a good deal, and the
respondents preferred not to proceed with the settlement that they had been insisting was enforceable until a month or two before.

37 I find that the additional proposals made by both sides in the respective draft minutes were not essential terms of the
agreement, and that, in fact, a binding contract had been established based on the June correspondence to which I have referred.

38 The final question is whether I should exercise my discretion not to enforce the agreement because of the changed
circumstances. Clearly Ms. Lewicki no longer needs the financial benefit to be derived from the value of the Campview property,
and the addition of the funds to her estate is a windfall to her heir, Mr. Prince. Whether a constructive trust could be established
if the litigation proceeds is a matter for another court to determine. From another perspective, should the Nytschyk estate and
the three heirs-at-law receive a gratuitous benefit from the death of Ms. Lewicki?

39  Ihave already identified the policy pursuant to which courts support settlements. It discourages litigation, reduces costs
and adds certainty to relationships.

40  This is a case where, as I have found it, the parties made a binding deal. Both of them tried to add terms to improve the
deal from their respective positions. However, those efforts do not diminish the fact that the essential terms of the deal were
clear. It is true that Ms. Lewicki's death meant that she would not live to enjoy the benefits of the settlement. However, the
deal is not costing the estate any more than was originally anticipated. I am unconvinced that I should exercise my discretion
against enforcing the settlement in the particular circumstances of this case in order to provide an unexpected benefit to the
Nytschyk heirs. Although it might be said that Mr. Prince is receiving an inheritance that may be larger and is certainly coming
to him sooner than he might have otherwise anticipated, it is not unfair that he receive whatever inheritance is available in
accordance with Ms. Lewicki's will.

Conclusion:

41  For the foregoing reasons, the applicant's motion is granted to the effect that the net proceeds of the sale of the property at
16 Campview Road, Stoney Creek, Ontario be transferred to the applicant. I find that implied in the settlement was a conclusion
to the application, and therefore as claimed in the motion, the applicant is to abandon any other claims against the respondents.

Costs:

42 T have encouraged the parties to resolve the issue of costs consensually. In the event that they are not able to do so, I am
prepared to receive written submissions according to the following timetable:

a) The applicant is to serve the respondents with written costs submissions and a bill of costs on or before December 12,
2016.

b) The respondents are to serve the applicant with written costs submissions and a bill of costs on or before December
30, 2017.
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¢) The applicant is to serve the respondents with any responding submissions on or before January 9, 2017.

d) All submissions are to be filed with the court by no later than January 13 2017. If submissions are not received by that
date or any agreed extension, the matter of costs will be deemed settled.

Motion granted.

Footnotes

1 RSO 1990, ¢ S.26

2 2007 ONCA 491 (Ont. C.A.)

3 1bid. at para. 41

4 1bid. at para. 44

5 Orchestral Corp. v. IVP Technology Corp., [2005] O.J. No. 581, 137 A.C.W.S. (3d) 276 (Ont. S.C.J.) at para. 24
6 Dick v. Marek (2009), 72 C.P.C. (6th) 374 (Ont. S.C.J.)

7 2014 SCC 7 (S.C.C.)

8 M. (S.E.)v. M. (D.L.), [1997] O.J. No. 1989, 28 R.F.L. (4th) 352 (Ont. Gen. Div.)
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1998 CarswellOnt 810
Ontario Court of Appeal

Milios v. Zagas

1998 CarswellOnt 810, [1998] O.J. No. 812,108 O.A.C. 224, 18
C.P.C. (4th) 13, 38 O.R. (3d) 218, 56 O.T.C. 45, 77 A.C.W.S. (3d) 964

Evangelos Milios, Plaintiff/Appellant and Jim Zagas also known as
Dimitri Zagas also known as Dimitrios Zagas, Defendant/Respondent

Osborne, Laskin, Goudge JJ.A.

Heard: September 23, 1997
Judgment: February 26, 1998
Docket: CA C25571

Proceedings: reversing in part (1996), 3 C.P.C. (4th) 149 (Ont. Gen. Div.)

Counsel: Ms. Kelley McKinnon, for the appellant.
Marco Drudi, for the respondent.

The judgment of the court was delivered by Osborne J.A.:

1 The issue on this appeal is whether the motions judge was correct in granting judgment in accordance with an accepted
settlement offer, effected by an exchange of correspondence between counsel, in circumstances where there is uncontradicted
evidence that one party, the plaintiff, was mistaken about the terms of the settlement to which he had agreed.

The Facts

2 The plaintiff, appellant, leased property in Toronto to the defendant, respondent. In March 1995 the plaintiff sued the
defendant for rental arrears and damages for breach of contract. In April 1995 the plaintiff obtained a default judgment against
the defendant for $90,016.09 and $279.60 for costs.

3 In August 1995 the defendant moved to set aside the default judgment. In February 1996 his motion was dismissed
with costs fixed at $7,000. Thus, as of February 1996 the plaintiff had judgments against the defendant totalling $97,295.69,
including costs.

4 In March 1996 the defendant appealed to this court from the motions judge's order dismissing his motion to set aside
the default judgment. In April 1996, before the defendant's appeal was perfected, counsel for the plaintiff wrote to counsel for
the defendant in these terms:

Our client [the plaintiff] has instructed me to offer to settle this proceeding on the following basis. If your client will pay
our client's solicitor and client costs to date (which total approximately $21,000.00), our client will agree to have the action
dismissed and the judgments here and in Greece vacated.

5  On May 27, 1996, counsel for the defendant rejected the plaintiff's settlement offer. He stated that the defendant was not
prepared to pay the plaintiff's legal costs and went on to say:

Mr. Zagas would be prepared to settle this matter on the basis that the caution be lifted, a satisfaction piece be delivered,
Full and Final Releases are exchanged and each side bear its one [sic] costs.
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6 Counsel for the plaintiff faxed the defendant's May 27th settlement offer to the plaintiff, without comment, on May 28,
1996. Later that day, the plaintiff's wife telephoned counsel for the plaintiff. She informed him that the plaintiff was in Greece on

vacation and that he had told her to "go ahead with the settlement." ! The plaintiff's counsel stated in his affidavit that he asked
the plaintiff's wife if she was sure about the plaintiff's settlement instructions. He said that he asked this question because he
did not think that the defendant's settlement offer was reasonable. The plaintiff's wife again said that the plaintiff's instructions
were to proceed with the settlement. She added that she did not know when the plaintiff would return from Greece and that it
was not necessary for counsel to speak to him directly. Thus, as plaintiff's counsel put it in his affidavit:

[I] therefore reluctantly sent a letter to counsel for the defendant accepting his offer, assuming that Mr. Milios meant that
I should go ahead with the settlement in the May 27th letter.

7  The letter dated May 28, 1996, accepting the defendant's May 27th settlement offer was clear. It stated, "Our client accepts
the offer of settlement contained in your letter dated May 27, 1996."

8  About three weeks later the plaintiff, who had by then returned from Greece, telephoned his lawyer. He was upset about
the terms of the settlement and wanted to know if steps had been taken to complete it. He said that he had in fact told his wife to
go ahead with his own previous settlement offer and that he had no intention of abandoning his judgment against the defendant
without some compensation. That is to say, he took the position that he did not tell his wife to advise his counsel to accept the
defendant's May 27th settlement offer. He said that Mrs. Milios misunderstood what his settlement instructions were.

9 The plaintiff's counsel met with the plaintiff and his wife on June 19, 1996. According to the plaintiff's counsel's
affidavit, they both confirmed that Mrs. Milios had misunderstood the plaintiff's instructions, given to her by telephone when
the plaintiff was in Greece. Having confirmed that a mistake going to the root of the settlement had been made, counsel for
the plaintiff promptly telephoned counsel for the defendant to advise him of the misunderstanding. This telephone conversation
was confirmed by letter dated June 25, 1996.

10 In July 1996 the defendant moved for judgment in accordance with the terms of his offer allegedly accepted on May
27, 1996. The motion, made under R. 49.09, was argued on August 6, 1996 and on August 14, 1996 the motions judge granted
judgment implementing the provisions of the defendant's May 27th settlement offer.

The Motions Judge's Reasons

11 After reviewing the facts and referring to this court's judgment in Scherer v. Paletta, [1966] 2 O.R. 524 (Ont. C.A.),
the motions judge concluded:

It appears on the evidence that there may have been a miscommunication between Mr. Milios and Mrs. Milios in relation
to what instructions were to be given to the solicitor. On the evidence before me, I can only conclude, however, that Mrs.
Milios clearly instructed her solicitor to proceed with the settlement as set out in the defendant's letter dated May 27, 1996.

I cannot agree that the settlement proposal was an unreasonable one in the circumstances.

12 The motions judge found that Mrs. Milios clearly instructed the plaintiff's solicitor to proceed to settle in accordance with
the defendant's solicitor's May 27, 1996 letter, that the settlement was not unreasonable, but that the defendant's settlement offer
may have been accepted by mistake. It was on the basis of these central findings that she granted judgment, under R. 49.09, in
accordance with the defendant's May 27, 1996 settlement offer.

Analysis
13 Rule 49.09 provides:

Where a party to an accepted offer to settle fails to comply with the terms of the offer, the other party may,
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(a) make a motion to a judge for judgment in the terms of the accepted offer, and the judge may grant judgment
accordingly; or

(b) continue the proceeding as if there had been no accepted offer to settle.

14 The evidence before the motions judge consisted of the affidavits of counsel for the parties. The correspondence relevant to
the settlement of the action was made part of the affidavit material. The motions judge did not hear oral evidence. Nonetheless,
the motions judge's findings of fact are entitled to deference on appeal. Appellate intervention is, however, justified if the
motions judge disregarded or failed to appreciate relevant evidence, or if she erred in her application of relevant legal factors.
See Carter v. Brooks (1990),2 O.R. (3d) 321 (Ont. C.A.) and Equity Waste Management of Canada Corp. v. Halton Hills (Town)
(1997), 35 O.R. (3d) 321 (Ont. C.A.).

15 Rule 49.09(a) does not require the motions judge to enforce the terms of a settlement. The existence of a discretion
under the rule flows from the wording of the rule and is consistent with Evans J.A.'s pre-rule 49.09 comments in Scherer v.
Paletta, supra. He said at p. 527:

A solicitor whose retainer is established in the particular proceedings may bind his client by a compromise of these
proceedings unless his client has limited his authority and the opposing side has knowledge of the limitation, subject

always to the discretionary power of the Court, if its intervention by the making of an order is required, to inquire into the
circumstances and grant or withhold its intervention if it sees fit;... [Emphasis added.]

16  This court made it clear in Scherer v. Paletta that once the existence of an agent's retainer is established, any limitations
on it will not affect a settlement if those limitations have not been communicated to the other side. In my opinion, however, this
is not a case where the plaintiff contends that the scope of his counsel's settlement authority was limited. Instead, he contends
that his counsel, who had a general authority to settle the action, was given the wrong settlement message by the plaintiff's wife
with the result that the settlement agreed to was concluded by mistake. Thus, I do not think that the statements in Scherer v.
Paletta about the effect of limitations on an agent's authority, not communicated to the other side, has application in this case.
This is a case of mistake, not limitation of authority. See Smith v. Robinson (1992), 7 O.R. (3d) 550 (Ont. Gen. Div.).

17  The defendant relies on the judgment of the Divisional Court in Cambrian Ford Sales (1975) Ltd. v. Horner (1989), 69
O.R. (2d) 431 (Ont. Div. Ct.). In my opinion, the facts in that case, as related to the impugned settlement, are quite different
from the facts of this case. In Cambrian Ford Sales, a settlement was enforced where counsel acted on a misapprehension of
the facts (the extent of his client's injuries); there was no mistake about the client's settlement instructions, as occurred here. I
do not think that Cambrian Ford Sales helps to resolve the issues presented in this case.

18  As I have said, in deciding to enforce the settlement the motions judge referred to the prospect of the defendant's offer
having been accepted by mistake; however, in her analysis, she emphasized two factors -- the clear settlement instructions that
Mrs. Milios gave to the plaintiff's counsel and the reasonableness of the "settlement proposal.” I assume that her latter reference
was to the reasonableness of the plaintiff's acceptance of the defendant's settlement proposal. I will not comment further on
the reasonableness of the settlement beyond noting that it represented a substantial compromise from the plaintiff's standpoint
when measured against the judgments he held against the defendant or against the plaintiff's offer to settle for about $21,000. I
think that the motions judge's conclusion that the settlement was reasonable is problematic; however, for purpose of my analysis
I am prepared to accept it.

19 In determining whether to enforce a settlement under R. 49.09 all of the relevant factors disclosed by the evidence must
be taken into account. When that is done, an appellate court will not generally interfere with the motions judge's decision to
grant, or not grant, judgment in accordance with an accepted offer. In this case, I think that the motions judge erred in over-
emphasizing some factors and in failing to consider others, including prejudice. The motions judge made no reference to the
issue of prejudice in her reasons.
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20 I regard the clarity of Mrs. Milios' settlement instructions as a neutral factor in that the plaintiff never suggested that
his counsel's settlement authority was limited, or that his counsel's acceptance of the defendant's May 27th settlement offer
was ambiguous. The issue is not the authority to settle or the clarity of the plaintiff's acceptance (through his counsel) of the
defendant's offer to settle. The issue here centres on the effect to be given to the uncontradicted evidence that the plaintiff's
acceptance of the defendant's settlement offer was the product of a mistake caused by Mrs. Milios' misunderstanding of her
husband's instructions. The motions judge referred to the evidence of a "miscommunication", but did not resolve the issue of
mistake as it related to the plaintiff's acceptance of the defendant's offer. She did not reject the evidence that the plaintiff never
intended to accept the defendant's settlement offer and that the communication to the contrary was a mistake. Indeed, in her
review of the evidence she specifically referred to the evidence that "Mrs. Milios had misunderstood her husband's [settlement]
instructions."

21  In addition to over-emphasizing the fact that the plaintiff's acceptance was clear and under-emphasizing the evidence of
mistake, I think that the motions judge erred by not taking into account manifestly important factors, including:

* since no order giving effect to the settlement had been taken out, the parties' pre-settlement positions remained intact;

» apart from losing the benefit of the impugned settlement, the defendant will not be prejudiced if the settlement is not
enforced;

» the degree to which the plaintiff would be prejudiced if judgment is granted in relation to the prejudice that the defendant
would suffer if the settlement is not enforced;

» the fact that no third parties were, or would be, affected if the settlement is not enforced.

22 When all of these relevant factors are taken into account and weighed, I do not think that the acceptance of the defendant's
settlement offer should be enforced. I would, therefore, allow the appeal with costs, set aside the order below and dismiss the
defendant's motion, in the circumstances, without costs.

Appeal allowed.

Footnotes

1 It is apparent that the plaintiff's wife told the plaintiff about the defendant's May 27th settlement offer and the plaintiff gave his wife
settlement instructions to relay to his counsel.
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Olivieri v. Sherman

2007 CarswellOnt 4207, 2007 ONCA 491, [2007] O.J. No. 2598, 159
A.C.W.S. (3d) 364, 225 0.A.C. 227, 284 D.L.R. (4th) 516, 86 O.R. (3d) 778

Nancy Olivieri (Plaintiff / Appellant) and Barry Sherman,
Jack M. Kay and Apotex Inc. (Defendants / Respondents)

E.E. Gillese J.A., M. Rosenberg J.A., and S.E. Lang J.A.

Heard: May 24, 2007
Judgment: July 3, 2007
Docket: CA C45922

Proceedings: reversing Olivieri v. Sherman (2006), 2006 CarswellOnt 4856 (Ont. S.C.J.)
Counsel: Sheila Block, Paul Michell for Appellant

Katherine L. Kay, Adrian C. Lang for Respondents

E.E. Gillese J.A.:

1 Dr. Nancy Olivieri was a physician and medical researcher at the Hospital for Sick Children ("HSC") and the University
of Toronto.

2 Inthe 1980s, Dr. Olivieri pursued clinical research in thalassemia, a genetic blood disorder. Thalassemia patients require
regular blood transfusions. A side effect is the build-up of excess iron. Patients take drugs called iron chelators to remove
excess iron.

3 Dr. Olivieri and her colleagues conducted clinical trials to assess the efficacy and safety of an oral iron chelator called
deferiprone. Apotex Inc., a major Canadian pharmaceutical manufacturer, sponsored the research. Dr. Barry M. Sherman is
Apotex's chairman. Jack M. Kay is the president of Apotex. I will refer to Apotex, Dr. Sherman and Mr. Kay, collectively, as
the "respondents".

4 Dr. Olivieri developed concerns about deferiprone. She told Apotex of her concerns.
5  Dr. Olivieri and Apotex disagreed on the underlying science and proper course of action in light of her concerns.
6  On May 24, 1996, Apotex terminated the clinical trials.

7  The dispute that underlies the present appeal relates to statements made by Dr. Olivieri about deferiprone and the events
that followed the termination of the trials, and the response by the respondents to those statements.

8  Dr. Olivieri commenced various defamation actions including:

* The "60 Minutes action" against Apotex and Dr. Sherman;

* The "National Post action" against Mr. Kay and Apotex; !

* The "CBC action" against Dr. Sherman. 2
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9 In the 60 Minutes and National Post actions, Apotex counterclaimed against Dr. Olivieri for defamation and injurious
falsehood.

10 On consent, the 60 Minutes and National Post actions were consolidated into a single action, in which Dr. Olivieri sought
$20 million in general damages and $10 million in aggravated and punitive damages, and Apotex sought $20 million in general
and special damages.

11 Discoveries took place in 2002, 2003 and 2004. In the 60 Minutes action, the respondents' counsel examined Dr. Olivieri
for some 29 days. Dr. Olivieri's counsel examined the respondents for approximately 20 days. The parties produced more than
10,000 documents.

12 Each party moved to compel answers to questions refused in discovery. On June 14, 2004, Master Albert ordered the
parties to answer certain questions but declined to order them to answer other questions.

13 The parties appealed and cross-appealed the order of Master Albert. On September 17, 2004, Sanderson J. dismissed the
respondents' appeal and allowed Dr. Olivieri's cross-appeal.

14  Master Albert also directed a joint mediation in the 60 Minutes and CBC actions. The parties agreed to George Adams,
Q.C. as mediator.

15  The mediation took place on November 2 and 3, 2004. Dr. Olivieri attended with her counsel Paul Michell (60 Minutes
action) and Christopher Ashby (CBC action). Dr. Spino and Dr. Sherman attended for the respondents, along with their counsel,
David Brown, Adrian Lang, and Jessica Bookman. A CBC representative attended with counsel.

16  The mediation began on November 2, 2004, with a plenary session of all parties and counsel. The parties and counsel
then separated into three rooms (Dr. Olivieri; respondents; CBC defendants), where they remained for the rest of the day. Mr.
Adams conducted "shuttle diplomacy" among the parties. No other plenary session ever took place.

17 At the end of the first day, Dr. Olivieri made three alternative offers to the respondents, each of which contained a term
that the parties would enter into a non-disparagement agreement.

18 On the second day of the mediation, the parties reconvened in their separate rooms. Towards the end of that day, the
respondents made a handwritten counter-offer to Dr. Olivieri on three sheets of "flip chart" paper (the "counter-offer"); most
of the counter-offer was in the handwriting of the respondents' counsel. Dr. Spino initialled the counter-offer on behalf of the
respondents. Dr. Olivieri also initialled the counter-offer.

19 The counter-offer contained a public part (Part A) and a confidential part (Part B). A redacted copy of the counter-offer
reads as follows:

Privileged and Confidential
Outline of Proposed Settlement Between Nancy Olivieri; and Apotex Inc., Jack M. Kay, and Barry Sherman
Part A— To be made public

1. Joint settlement statement — all litigation dismissed — claims and counterclaims.

2. Filing of consent dismissals.

3. Statement by Dr. Olivieri:

Dr. Olivieri acknowledges that research over the last five years has revealed that Deferiprone will assist some
patients in the treatment of thalassemia and wishes Apotex well in this important work.
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4. Statements by both parties: Olivieri and Apotex/Sherman/Kay:
a. Mutual expressions of regret for language that they used in past years about each other.
b. Agreement by same parties not to disparage each other in the future:
i. Apotex/Sherman/Kay will not disparage Olivieri and her supporters;
ii. Olivieri will not disparage Apotex, clinicians, researchers who use deferiprone, or deferiprone; and
iii. Parties will only express future views about deferiprone in scientific forum.
5. All of the above to be contained in a press release.
Part B— To be confidential
1. [Deleted for confidentiality reasons]

2. Olivieri to provide Apotex with data listed in paragraph 160 of the statement of defence and counterclaim. Apotex
can use this for regulatory purposes but no consequences to Olivieri.

3. Full and final mutual releases of all claims/potential claims existing as at settlement date, including all actions
commenced by Olivieri [or] by Apotex.

20 By the conclusion of the mediation on November 3, 2004, Dr. Olivieri had not accepted the counter-offer because she
wanted time to consult with HSC about her legal fees. She was given 48 hours within which to accept the counter-offer.

21 The following day (November 4, 2004), Mr. Michell e-mailed a transcription of the counter-offer to Mr. Brown and
sought permission to send a copy to HSC's counsel on a confidential basis.

22 Mr. Brown replied by e-mail that afternoon, advising that the respondents did not consent. He did not suggest there was
any need for agreement on subsequent documents.

23 Other written communication was exchanged between counsel by letter and e-mail on November 4, 2005; in one e-
mail from Mr. Brown to Mr. Michell it was noted that Dr. Olivieri would not be able to complete the settlement until she had
resolved outstanding issues with HSC.

24 Dr. Olivieri decided to accept the counter-offer and so instructed her counsel. On November 5, 2004 — that is, within
the 48-hour window — Mr. Michell so advised Mr. Brown by telephone. He also confirmed Dr. Olivieri's acceptance by letter
(sent by FAX) that day, again attaching a transcription of the counter-offer.

25  As well, Mr. Michell wrote to Ms. Lang on November 5, 2004, enclosing full-sized copies of the three "flip chart" pages.
Again, there was nothing in her response to suggest that the agreement was conditional or subject to further documentation.

26 On December 10, 2004, Sanderson J. ordered the respondents to pay costs of $7,050 plus GST and disbursements to Dr.
Olivieri, forthwith. The respondents did not pay this order until July 2006, more than a year and a half later.

27  There was no further communication between counsel for almost a year.

28  On October 31, 2005, after Dr. Olivieri reached a settlement with HSC, her counsel advised counsel for the respondents
that Dr. Olivieri was able to complete the terms of the settlement. The respondents, for the first time, claimed that there was
no settlement agreement. They maintained that the counter-offer represented a consensus on certain principles but that a final
settlement was subject to further documentation agreed on by all parties, particularly the non-disparagement agreement. They
also alleged that Dr. Olivieri had continued to disparage Apotex publicly after the "settlement" had been concluded.
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29  Dr. Olivieri brought a motion to enforce the alleged settlement agreement. The respondents opposed the motion on the
basis that either the parties had no meeting of the minds about the meaning of disparagement or that Dr. Olivieri had repeatedly
breached the agreement by continuing to disparage Apotex.

30 By order dated August 4, 2006, Campbell J. dismissed the motion (the "Order").
31  Dr. Olivieri appeals.

32 Iwould allow the appeal. As I explain below, the parties had a mutual intention to create a legally binding agreement and
agreed on all the essential terms of the settlement; the fact that there may now be disagreement about whether the settlement
has been breached does not mean that no concluded agreement ever existed.

33 Aswill be seen, there is some confusion about what was decided below in respect of the respondents' alternative position
that if there were a concluded agreement, Dr. Olivieri had either breached or repudiated it. Consequently, the Order and the
reasons of the motion judge will be set out in some detail before the issues are analysed.

The Order under Appeal

34  The Order is very short. There are two paragraphs by way of preamble. The first recites that Dr. Olivieri made a motion
for an order enforcing a settlement agreement and requiring the parties to comply with the terms of that agreement. The second
lists the evidence considered. The full text of the balance of the Order reads as follows:

1. THIS COURT ORDERS that the motion be and hereby is dismissed.
2. THIS COURT FURTHER ORDERS that the parties may make submissions on costs.
The Decision Below

35  Atparas. 13 and 21 of the reasons, the motion judge states his conclusion that there had been no meeting of the minds
between the parties sufficient to give rise to an enforceable agreement. In his view, the agreement was conditional on further
elaboration and negotiation of the word "disparage" in para. 4(b) of Part A of the counter-offer and of the word "scientific"
in para. 4(b)(iii) of the same.

36  Inrelation to "disparage", the motion judge held that elaboration was essential to Apotex. In paras. 17 and 21, he stated:

[17] I conclude that at least Apotex anticipated that what would be said or not said by Dr. Olivieri within the general and
broad use of the word 'disparage' would be further detailed in additional documentation that would be an essential part of
the settlement agreement. Dictionary definitions of the word "disparage" contain other words of general meaning such as
to "discredit" or to "denigrate" that lack precision, particularly for ongoing public appearances.

[21] ... A more detailed delineation of what would be regarded as 'disparaging conduct' I conclude was regarded by the
parties, particularly Apotex, as an essential term of the agreement, one which was not finalized. ...

37  In para. 16 of the reasons, the motion judge said this, in respect of para. 4(b)(iii) of Part A:

[16] The pleadings in the action are replete with concerns by both parties but Apotex in particular, regarding public
statements made. In the context of the history between the parties and particularly the wording of Item 4(b)(iii), that "parties
will only express future views about deferiprone in scientific forum" (emphasis added), anticipates further elaboration as
to what is meant by the word "scientific."

38 Further, the motion judge reasoned that additional documentation was required in relation to para. 2 of Part B of the
counter-offer. At para. 18 of the reasons, he wrote:
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[18] In addition, in the context of the pleadings and allegations, I conclude that Apotex would require the documentation
provided for in [para. 2 of Part B] to be specifically part of the settlement package. It has never been provided. This history
of the dealings between Dr. Olivieri and the Defendants from at least 1995 shows that the public utterances each about the
other were central to their dispute and to the resolution of it.

39 At para. 22 of the reasons, the motion judge stated that in view of his disposition, "a trial will be required" should the
parties not reach a new settlement agreement. He went on in para. 23 to say, "The central issue in the trial will be the meaning
attributable to the statements that were and continue to be made by the parties about each other in public forums".

Analysis
40  This appeal raises two issues:
(1) was there a concluded settlement agreement? and
(2) if there was, did Dr. Olivieri breach or repudiate it?
Was There a Concluded Settlement Agreement?

41 A settlement agreement is a contract. Thus, it is subject to the general law of contract regarding offer and acceptance. For
a concluded contract to exist, the court must find that the parties: (1) had a mutual intention to create a legally binding contract;
and (2) reached agreement on all of the essential terms of the settlement: Bawitko Investments Ltd. v. Kernels Popcorn Ltd.
(1991), 79 D.L.R. (4th) 97 (Ont. C.A.), at 103 -4.

42 There is no question but that the first requirement was met: the counter-offer was drafted during the course of a court-
directed mediation involving multi-million dollar law suits and in which all parties were represented by experienced legal
counsel. It is apparent that the parties intended to enter into a binding legal agreement to resolve all of the outstanding legal
proceedings.

43  Inrespect of the second requirement, the motion judge found that there was no meeting of the minds in respect of all of the
essential terms of the contract. It will be recalled that he held that the counter-offer was conditional on elaboration of the words
"disparage" and "scientific" in para. 4(b) of Part A of the counter-offer. In coming to this view, the motion judge relied on the
evidence of the respondents. But, the respondents' evidence was based on discussions they and their counsel had with Mr. Adams
during the mediation. Dr. Spino admitted that the respondents and their counsel never discussed the counter-offer with Dr.
Olivieri or her counsel during the mediation, or told them that the counter-offer was conditional upon finalizing documentation.
There was no evidence that all parties shared the view that further negotiation, elaboration or agreement was necessary.

44 A determination as to whether a concluded agreement exists does not depend on an inquiry into the actual state of mind of
one of the parties or on the parole evidence of one party's subjective intention. See Lindsey v. Heron Co. (1921), 64 D.L.R. 92
(Ont. C.A.). Where, as here, the agreement is in writing, it is to be measured by an objective reading of the language chosen by

the parties to reflect their agreement. As was stated by Middleton J.A. in Lindsey at 98-9, quoting Corpus Juris, vol. 13 at 265: 3

The apparent mutual assent of the parties essential to the formation of a contract, must be gathered from the language
employed by them, and the law imputes to a person an intention corresponding to the reasonable meaning of his words and
acts. It judges his intention by his outward expressions and excludes all questions in regard to his unexpressed intention. If
his words or acts, judged by a reasonable standard, manifest an intention to agree in regard to the matter in question, that
agreement is established, and it is immaterial what may be the real but unexpressed state of his mind on the subject.

45  Accordingly, in my view, it was an error in principle for the motion judge to decide this issue based on the subjective
intent of one side to the bargain rather than on an objective reading of the counter-offer.
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46  Viewed objectively, there is nothing in the counter-offer to suggest that it was "an agreement to agree" or conditional in
any respect. Nothing in the counter-offer, either directly or indirectly, suggests that its terms are subject to further elaboration,
documentation or agreement. Had it been intended that the terms were to be conditional, one would have expected to see
language that expressly made one or more terms "subject to" further agreement.

47 Instead, the terms of the counter-offer are straightforward and unconditional: Part A of the counter-offer contains the
public part of the settlement agreement. It provides that: (1) the parties will issue a joint settlement statement that all litigation is
dismissed and (2) file consent dismissals; (3) Dr. Olivieri will issue a statement in the terms set out; (4) both parties will provide
statements in which they express mutual regret for language used in the past about the other, agree not to disparage each other in
the future, and to express views about deferiprone only in scientific forums; and that a press release will contain the foregoing.

Part B, the confidential part of the settlement agreement, requires Dr. Olivieri to provide Apotex with the data listed in para.
4

160 of the statement of defence and counterclaim and that both parties will execute full and final mutual releases.
48  The counter-offer was not made "subject to" agreement on any of the specified documents or terms: the press release,
provision of data and mutual releases were the mechanics required to complete the settlement agreement. As was stated in

Fieguth v. Acklands Ltd. (1989), 59 D.L.R. (4th) 114 (B.C. C.A.), at 121, > the first question to be asked when deciding whether
a settlement was concluded is whether the parties reached an agreement on all essential terms. It is only thereafter that the
question of completion of the agreement is considered.

49 I acknowledge that there can be sufficient uncertainty about the meaning of words or terms in an agreement that it will
be held to be unenforceable: see Bawitko Investments Ltd. at 104. However, in my view, the language used in the counter-offer
does not suffer from that problem. As the motion judge observed, the dictionary meaning of "disparage" is to "discredit" or
"denigrate". While there may be disagreement about whether the conduct of one of the parties amounts to disparagement, that
does not mean that the agreement is conditional nor does it require elaboration of the meaning of the word. For similar reasons,
the word "scientific" needs no elaboration.

50 The policy of the courts is to encourage the settlement of litigation: Stonehocker v. King, [1993] O.J. No. 2653 (Ont. Gen.
Div.). The courts "should not be too astute to hold" that there is not the requisite degree of certainty in any of an agreement's
essential terms: Canada Square Corp. v. Versafood Services Ltd. (1981), 34 O.R. (2d) 250 (Ont. C.A.).

51 Inconclusion, as the motion judge applied the incorrect test when determining whether an enforceable settlement agreement
had been entered into, his conclusion must be set aside. Applying the objective principle of contract formation, I conclude
that the parties reached agreement on all of the essential terms of the settlement agreement, as reflected in the counter-offer.
Consequently, the appellant is entitled to a declaration that the parties entered into an enforceable settlement agreement on
November 5, 2004.

Was the Settlement Agreement Breached?

52 On the motion below, the respondents' alternative position was that if there were a concluded settlement agreement between
the parties, Dr. Olivieri has repudiated or breached it. There is some confusion about whether the motion judge decided this issue.

53  For the following reasons, it appears to me that he did not:

» the order appealed from makes no mention of this issue. It says only that the motion for enforcement of the settlement
agreement was dismissed;

» the motion judge makes only one reference to the matter. In para. 16 of the reasons, he recites the respondents' position
on the issue;

* the respondents did not argue, on the motion, for the trial of this issue; and,
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« there was very little evidence on this issue. The appellant says that the only evidence was that on one occasion the
appellant was misquoted in a newspaper article and that she had written to correct the misquotation.

54 Accordingly, I do not understand the issue of alleged repudiation or breach of the agreement to have been decided. The
record does not permit this court to make such a determination.

55 These comments are made without prejudice to the respondents' right to take such steps as they deem appropriate to
pursue their allegations that Dr. Olivieri has breached or repudiated the settlement agreement.

Disposition

56  For these reasons, | would allow the appeal, set aside the Order and grant the motion, with costs to the appellant fixed at
$37,000, all inclusive. In setting costs at $37,000, I have accepted the figure agreed on by the parties and understand that it is the
costs of the appeal alone. The appellant is entitled to her costs of the motion below, as well. If the parties are unable to resolve
that matter, they may make brief written submissions to the court within fourteen days of the date of the release of these reasons.

M. Rosenberg J.A.:
I agree.

S.E. Lang J.A.:

I agree.
Appeal allowed.
Footnotes
1 The National Post and certain of its employees were also defendants but Dr. Olivieri settled with them.
2 The CBC and certain of its employees were also defendants but Dr. Olivieri settled with them.
3 See also Eli Lilly & Co. v. Novopharm Ltd., [1998] 2 S.C.R. 129 (S.C.C.) at paras. 54-5.
4 For confidentiality reasons, no mention is made of para. 1 of Part B of the counter-offer.
5 Followed in Cellular Rental Systems Inc. v. Bell Mobility Cellular Inc., [1995] O.J. No. 721 (Ont. Gen. Div.), aff'd [1995] O.J. No.

3773 (Ont. C.A.).


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998459848&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995407725&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995407726&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995407726&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

CANADIAN IMPERIAL BANK OF COMMERCE

Applicant

-and -

358

Court File No. CV-19-00008866-0000

NAUSS PLUMBING & HEATING INC.

Respondent

TOR_LAW\ 10209546\1

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT
SUDBURY

BOOK OF AUTHORITIES
MOTION TO ENFORCE SETTLEME

NT

GOWLING WLG (CANADA) LLP
Barristers & Solicitors

1 First Canadian Place

100 King Street West, Suite 1600
Toronto ON M5X 1G5

Haddon Murray (LSO# 61640P)
Tel: (416) 862-3604
Fax:  (416) 862-7661
Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant,
Canadian Imperia Bank of Commerce



359

This is Exhibit H referred to in the
Affidavit of Heather Fisher
sworn before me this

30™ day of October, 2020

74

4
A Commissioner for Taking Affidavits (or as may be)




360

Court File No. CV-19-00008866-0000

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE

Applicant

- and -

NAUSS PLUMBING & HEATING INC.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985,
c¢. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0. 1990, c. c-43, as
amended

SUPPLEMENTARY MOTION RECORD

February 25, 2020 GOWLING WLG (CANADA) LLP
Barristers & Solicitors
1 First Canadian Place
100 King Street West, Suite 1600
Toronto ON M5X 1G5

Haddon Murray (LSO# 61640P)
Tel: (416) 862-3604
Fax: (416) 862-7661
Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant,
Canadian Imperial Bank of Commerce

TO: THE SERVICE LIST




361

INDEX




362

Court File No. CV-19-00008866-0000

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE

Applicant

-and -

NAUSS PLUMBING & HEATING INC.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985,
c. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0. 1990, c. ¢c-43, as
amended

INDEX

A Exhibit "A" - Email from Robert Leblanc to Haddon Murray dated
February 20, 2020

B Exhibit "B" - Proposed Transactions

C Exhibit "C" - Email from Haddon Murray to Robert Leblanc dated
January 13, 2020

D Exhibit "D" - Copy of the first two pages of Google search results for
‘MJM Bloemberg Investments Inc” on February 20, 2020




363

TAB 1



364 0t

Court File No. CV-19-00008866-0000

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE

Applicant

- and -

NAUSS PLUMBING & HEATING INC.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985,
¢. B-3, as amended and section 101 of the Courts of Justice Act, R.S.O. 1990, c. ¢-43, as
amended

SUPPLEMENTARY AFFIDAVIT OF HEATHER FISHER
(Sworn February 20, 2020) '

|, Heather Fisher, of the City of Toronto, in the Province of Ontario, MAKE OATH
AND SAY:

1. I am an Associate at Gowling WLG (Canada) LLP, counsel for the Applicant,
Canadian Imperial Bank of Commerce (the “Bank”). As such, | have personal knowledge
of the matters contained in this Affidavit. Where | do not have personal knowledge, | have

stated the source of my information and believe the information to be true.
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2. On February 20, 2020 at 10:04AM counsel for Nauss Plumbing & Heating

Inc. (the “Debtor”) sent an email to Haddon Murray, copying me (the “February 20

Email”). A copy of the February 20 Email is attached as Exhibit “A”.

3. The February 20 Email requested a further adjournment of this matter to
allow for the potential completion of three proposed transactions (the “Proposed
Transactions”). A copy of the attachment to the February 20 Email, containing the

Proposed Transactions is attached as Exhibit “B”.

4, The Bank had no communication with the Debtor with respect to the

Proposed Transactions since the January 10, 2020 application.

5. The Settlement Agreement terms required that the Debtor fully paid out the
indebtedness to the Bank or provide a commitment letter to refinance the indebtedness,
as long as the commitment letter was: (i) legally binding, (i) had no conditions precedent,

and (jii) from a lender that is acceptable to the Applicant at its sole discretion.

6. The Proposed Transactions do not repay the indebtedness to the Bank. The
February 20 Email contemplates the Proposed Transactions will have a net value of

approximately $950,000.00.

7. As noted in the affidavit of Sieg Flatt dated November 19, 2019 (the “Flatt

Affidavit’), the Debtor’s other outstanding liablities include:

(@)  Canada Revenue CRA was owed a total of $439,700.06 by Nauss in

respect of unremitted source deductions dating as far back as 2017

OG0z
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(b)  Afirst mortgage on the Markstay North Road Property that | understand

from discussions with David Preger to be in the amount of approximately

$70,000 as at January 3, 2020 (the “Markstay North Road Debt"); and

(c) Municipal property taxes in the amount of $91,331.57 (the “‘Property Tax
Debt”).

8. As at January 12, 2020, the total indebtedness to the Bank was
approximately $1,016,319.42 plus all interest and bank charges plus additional legal and
professional fees, costs and taxes incurred. An email from Haddon Murray to Robert
LeBlanc, dated January 13, 2020 setting out the approximate total indebtedness as at

January 12 is attached as Exhibit “C”.

9. Accordingly, if each of the transactions closes, after the payment of the the
CRA Debt, the Markstay North Road Debt and the Property Tax Debt (totalling

$601,031.63), the total payment to the Bank would be approximately $348,968.37.

10.  The Proposed Transactions are not contemplated with a financer that is
acceptable to the Bank. | conducted a Google search for “MJM Bloemberg Investments
Inc” on February 20, 2020. A copy of the first two pages of Google search results is

attached as Exhibit “D”.

Prejudice to the Bank

11. In addition to the accrual of interest and potential CRA liability and erosion

of the Bank’s collateral discussed at paragraph 39 of the Affidavit of Sieg Flatt sworn

BBHa
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4.
November 19, 2019, both Counsel for the Bank and the proposed Receiver have

attended in Sudbury on two occasions and have incurred fees as a result.

12.  This Affidavit is sworn in support of the Bank’s application to enforce the

Settlement Agreement and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario on
February 20, 2020.

&

Commissionef for Taking Affidavits EAT ER FISHER

(or as may be)

Vel eyl (rTyae
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THIS IS EXHIBIT A TO THE
AFFIDAVIT OF HEATHER FISHER
SWORN BEFORE ME ON
FEBRUARY 20, 2020

iy

Commissioner for Taking Affidavits
Heyla Vettyvel (75742C)
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Jﬁ§hen Heather

-
From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: February-20-20 10:04 AM
To: Murray, Haddon
Cc: Fisher, Heather
Subject: NAUSS
Attachments: , 202002200943, pdf

This message originated from outside of Gowling WLG. | Ce message provient de |'extérieur de Gowling WLG.

Enclosed are the documents for the sale of Jennica Springs, and 2 mortgage commitments all totalling $ 1,056,000.

The net would be paid to the CIBC. | am told the net will be around $950,000.00. My client has not sat back and is trying
to get your client paid. Will you consent to permit these transactions to be completed ? This would pay a significant
portion of the debt. The Motion would have tb adjourned . It will also require further discussion on the remaining
balance. This would permit the business to continue.

Thanks

Sent: February 20, 2020 9:44 AM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Subject: Message from "RNP002673ABDDBB"

This E-mail was sent from "RNP002673ABDDBB" (Aficio MP 6002).

Scan Date: 02.20.2020 09:43:32 (-0500)
Queries to: ricoh@nbs.ca
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THIS IS EXHIBIT B TO THE
AFFIDAVIT OF HEATHER FISHER
SWORN BEFORE ME ON
FEBRUARY 20, 2020

N7

Commissionerf6r Taking Affidavits
Heyla Vettyvel (75742C)
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COMMITMENT LETTER

February 19, 2020
Mortgagee: MIM Bloemberg Investments Inc,
Mortgagors:  Nauss Plumbing & Heating Inc.

Denls Groves

Elaina Groves .
Guarantors; Nauss Plumbing & Heating Inc.

Denis Groves

Elaina Groves

Re: First Mortgage financing on Real Property owned by Nauss Plumbing & Heating Inc.
known as 551 Centre Street, Espanola, ON comprising land with a frontage of more or
less €5.86 feet, ot size of approximately 34,848 sq ft containing two buildings. One
building is approximately 3754 sq ft and a Quonset Hut of approximately 3000 sq ft.;
and a Collateral First Mortgage on Lot 13, Rock Lake 2 Road, Unorganized North Part,

ON POM, Lot 11 Con 2 Servos TownshipLot 13 Plan M595 PCL 20588 PIN 7345601 10
SES

The following outlines the basic terms and conditions under which MJM Bloemberg Investments Inc. is
in a position to arrange first mortgage financing on the basis of information provided to date;
Loan Amotnt: $231,000.00
Borrowers: Nauss Plumbing & Heating Inc.
Denis Groves
Elaina Groves
Guarantors: Nauss Plumbing & Heating Inc.

Denls Groves

Elaina Groves

Scheduled Closing Date: March 1, or before 2020

Page 1 of 9 Initials .




Type of Mortgage(s):

Term:

Amortization:
Interest Rate:
Lender Fee:

Payment:

Interest Adjustment Date:

Security:

Use of Funds;

Conditions Precedent;

Page 2 of 9
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First Realty Mortgage on 551 Centre Street, Espanola, ON and a

Collateral First Realty Mortgage on vacant land as described above

Twelve (12) Months, Open for prepayment with three months interest
penalty

20 years
12.0%
2,0% on funds advanced at the time of advance

$2,497.05/month

‘March 1, 2020

Flrst Mbrtgage securlty on 551 Centre Street (Highway 6), Espanola, ON
comprising a 34,848 sq ftlot with approximately 6,754 sq ft of buildings,

First Mortgage security Lot 13, Rock Lake 2 Road, Unorganized North
Part, ON POM, Lot 11 Con 2 Servos Township Lot 13 Plan M695 PCL
20588 PIN 7345601 10 SES comprising a 75 x Irr lot of approximately
.35 acres ' '

Aésignment of Fire, Peril, and Public Liability Insurance on all properties
in a form acceptable to the Lender.

Such other documents, security instruments, agreements or other
things that the Lender’s solicitors deem necessary to secure the
Lender’s interest on all properties

Payoff the existing 1% mortgage held by CIBC
An updated appralsal of 551 Centre Street showing a minimum value of

$420,000.00. Appralser to be the Lender's choice and be acceptable in
their sole opinion

An updated appraisal of the vacant Jake lot showing a minimum value of
$170,000.00. Appraiser to be the Lenders choice and be acceptable in
thelr sole opinion

Receipt of the Articles of Incarporation for Natss Plumbing & Heating
inc.

Receipt of the most recent accountant prepared Financlal Statements

for Nauss & Plumbing & Heating Inc.
Initials _ { ]}
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An organization chart for Nauss Plumbing & Heating Inc. showing all
owned entities and their beneficial owners

Independent legal advice to be obtained for Elzina Groves

Mortgagor responsible for all legal fees (plus disbursements & HST). All legal work to be done

by BIll Marks of Marks and Ciraco (905-712-8300; fax $05-712-8559) who will represent the

mortgagee.

Broker fee of § payable to The Mortgage Group Ontario Inc., Licence #M080003984
Broker fee of $6,000.00 payable to Force 10 Capital Management Inc. Licence #12799
No additional mortgages may be placed subsequent to the mortgage(s) herein contemplated,

Confirmation that all realty taxes and insurance are current on all properties, Any arrears may
be a cause for cancellation of this Term Sheet,

Client must sign Informatlon Release form authorizing Lender or its representatives to inguire
on the First mortgage balance and payment histories.

The lender has executed the Investor/Lender Disclosure Statement for Brokered Transactions,
approved by the Superintendent under subsection 54 (1) of the Mortgage Brokerages, Lenders
and Administrators Act, 2006, and has given the licensee written instructions, relating to the
particular transaction, to accept the executed disclosure statement as proof of the loan
agreement,

See Schedule A for further conditions,

This Commitment, if not accepted by the borrower(s), will expire on February 21, 2020,

Date: February 19, 2020

MIM Bloemberg Investments Inc.

I Have the Authority to Bind the Corporation

|/We the undersigned applicants, accept the terms of this mortgage as stated above and
agree to fulfill the conditions as outlined in the attached Schedule A to the lender’s
satisfactjon. |/We further certify that the information given on the mortgage

application is true and correct. By copy of my signature below | accept the above terms |

and conditions for the mortgage financing,

Page 3 of 9 Initials ﬁ%
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Borrow_ér J

| Have the Authority to Bind the Corporation
Name:

Signature:

Nauss, R

et

vy S .

Guarantc{iy(g,}:

I Have the Authority to Bind the Corporation

.. )
Name: NS Co2oves
swil 3 ! ! i W

Guarantor U
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Date: Vevs ze/z.0

Date: Fgry s /2.0

Date;

Date:

Initials
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Elaina @roves Date:

=
lfjpfu,ar(y A A

Borrower
: .=
EIama(Groves Date: ’&éﬁdmv 20 o A D
{ al,m/@.. —
Voo U7
Guarantor

Instrument Statement 61
Additional Provisions

The mortgagor further covenants and agrees that all payments to the terms of this mortgage shall be deliverad to
the Mortgagee on any bank day, between the hours of 9;30 a.m. and 2:00 p.m,, then interest ot the rate set out
herein shalt continue to accrue and be payable to the next following day.

PRE-PAYMENT PRIVILEGE

Provided that the mortgagors when not in default, shall have the privilege of prepaylng the whole or any part of
the principal sum or sums, on payment date, upon paying three (3) months Interest penalty.

NSE FEE

In the event that if the mortgagor shalil fail to provide and make any payment due under the mortgage by virtue
of such payment being returned to the Mortgagee unpaid for any reason whatsoever, or payment shall be late
the mortgagor shall pay a fee in the amount of $500.00 in respect of each cheque, which fae shall immediately
come due and payable and shall be a charge upon the lands,

ADMINISTRATION FEE

Provided that In the event of non-payment any administration fees hereln the amount due shall be added to the
principal balance outstanding and shall earn interest pursuant to the provisions herain set out and shall be
consldered a default under the mortgage until paid,

PRE-PAYMENT PENALTY ON DEFAULT

The Mortgagor(s) agrees that should the Mortgagee commence action due to default under the Mortgage, that the
Mortgagee at its option shall be entitled to charge an additional fee equivalent to three months Interest and
transfer the property In the Mortgagee’s name or whoever the Mortgagee chooses to, without any further notice
to the Mortgagor(s).

Page 5 of 9 Initials Q\Q



INSURANCE

in the event that the Lender deems it necessary to arrange for insurance to be placed for the further subject
property, any amount pald by the Lender therefore shall be part of the indebtedness secured by the Mortgage
bearing interest at the rate set out in the Mortgage. The Borrower(s) shall also pay to the Lender an
administration fee In the amount of $750.00 on each occasion on which the Lender arranges the placement of

insurance or pays any Insurance arrears. The Borrower{s) shall provide proof of insurance to the Lender at the
Lenders request,

FURTHER ENCUMBRANCES

The Mortgagor(s) shall not grant or permit any further mortgages, charges, or encumbrances of any nature to be
reglstered against the property without prior consent in writing of the Mortgagee and in the event of breach of
this covenant the Mortgagee shall be entitled to commence default proceedings.

INSPECTION

The lender may, in the default by the Borrower(s) of any obligation under the Mortgage, or whenever the Lender
deems it necessary acting reasonably itself, or by its agent view the subject property. An inspection fee of $300.00
on each occasion shall be forthwith payable by the Borrower(s) to the Lender as an administration fee,

TAX RECEIPTS

Pravided paid tax receipts are to be provided to the Mortgagee on a half yearly basls., The Mortgagee shall have
the option, to be exercised In its sole discretion, to pay the property taxes directly and have the Mortgagor
reimburse the amount of such payment forthwith after payment by Mortgagee,

NON-TENANCY

The Mortgagor covenants not to enter into a tenancy agreement prior to or after the registration hereof and agree
with respect to any tenancy agreement prior to or after the reglstration hereof and agree with respect to any
tenancy agreement entered into prior to discharge of this mortgage to Incorporate an acknowledgement of
priotity by the discharge of this mortgage to incorporate an acknowledgement of priority by the lessee of the
terms and provisions of this mortgage, Including without limitation to generality an acknowledgement by the
lessee hereunder that the Mortgagees right to possession will not be bound by, or subject to, the resident/al
tenancy provisions of the Landlord and Tenant Act.

ADMINISTRATION FEE ON DEFAULT

If the Lender takes action pursuant to the Mortgage by reason of the Borrower(s) default, the Lender shall be
entlitled to add the mortgage debt a-service and administration fee of $1000.00 in addition to all other fees, claims
or demand to which the Lender s also entitled.

ADRMINISTRATION FEE ON DEFAULT OF ANY PRIOR MORTGAGE

If the Lender recélves any notice or notification or information about any default of any encumbrance or mortgage
which is in priority to the mortgage herein or which may affect the property herein then the Lender shall be
entitled to add to the mortgage debt a service and administration fee of $1000,00 in addition to all other fees,
clalms or demand to which the Lender s also entitled, for each notice so received.
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RENOVATIONS

The Mortgagor({s) agree not to renovate or alter any part of the subject premises without written approval of the
Mortgagee,

" ASSIGNMENT OF RENTS

As additional security, in consideration of the sum of One Doliar and other good and valuable consideration now
pald by the Lender to the Mortgagor (the recelpt whereof is hereby acknowledged) the Mortgagor hereby glves,
grants, assigns, transfers and sets over unto the Lendsr al| rents, both present and In the future, payahle under any
lessee and agreements now or hereafter affecting the Lands and premises together with all rights, benefits and

advantages to be derlved there from to have and to hold the same unto the Mortgagee, Its successors and assigns,
absolutely. '

ASSIGNMENTS, TRANSFER, SALE

The Lender has the right to assign, transfer, or sell this mortgage to any Bank, Trust, or Individual without the
consent of the Borrower(s),

DUE ON DEFAULT

[t s understood and agreed by the Mortgagor(s) that should they be in default under their existing first and/or
second mortgages and should the property taxes not be paid to date, then the herein Charge will be deemed as
being in default and the Mortgagee shall be entitled to all remedies accorded to it by taw. NOTWITHSTANDING the
registration of this mortgage and advance of funds hereunder the terms and provisions of the mortgage
commitment tetter shall remain binding and effective upon the partles hereto.

Any defauit under the commitment letter shall be deemed a default under the mortgage. In the event of any
discrepancy between the provisions of the commitment letter and the terms of this mortgage, the Mortgagee in its
sole discretion shall determine which of the provisions shall prevail,

ADMINISTRATION AND SERVICING FEES

The following schadule of administration ahd servicing fees include the following charges, which the mortgagor
agrees to pay on the happening of each event which fees shall be sdded to the mortgage debt;

1. For administering maintenance and security of the property [n our possession per diem: $75.00
2. Renewal ~ client to contact lender 60 days prior to maturity to negotiate renewal fee,
3. Mortgage statement for each statement {minlmum) $295.00

4. Correspondence, per letter, e-mall or phone call to the Mortgagors in relatlon to the mortgage: $50.00
per correspondence

5. Lender's discharge fee - $295.00
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CALCULATION OF INTEREST

The interest rate, as set out hereln, shall be calculated as set out hereln, not in advance, as well as before maturity,
default and judgement.

APPLICATION OF PAYMENTS

Each payment, as set hereln, shall be applied first to pay interest calculated as provided herein, on the principal
amount outstanding from time to time, and the balance of each payment, if any, shall then be applled to reduce
the principal amount then owing,

ADDITIONAL REMEDIES ¢

For greater certainty, the parties hereto agree that, in addition to, and not In substitution for, all the rights and
remedies of the Chargee, the Chargee may, on default by the Chargor of making any payments required by this
Charge or in performing or observing any of the covenants, agreements, provisions, or obligations contained
herein, commence an action and clalm payment of the Charge debt by any party personally liable therefore and

commence an action and claim possession of the land and premises described in the Charge, The Chargee, may
commence action at its sole discretion, '

MONTHLY PAYMENTS

Provided that the Chargor shall supply the Chargee a series of 12 post-dated cheques at the commencement of the
within Charge and upon each yearly anniversary date thereafter, each cheque to be in the amount of the monthly
payments, '

STATEMENT AND DISCHARGE FEES (Paragraph 23 of Standard Charge Terms 200033 Is hereby exciuded)

Upon request, the Chargee agrees to prepare and provide statements to the Chargor and the Chargor agrees to
pay the Chargee, or his agent, the then prevailing fee of the Chargee or his agent {8 minimum of $395,00

{n addition, upon payment in full of all monies secured hereunder, the Chargee or his agent, shall prepare a
discharge of this Charge and the Chargor agrees to pay to the Chargee or his agent, the then prevailing discharge
fee of the Chargee or his agent, for preparation and execution of such discharge,

SALE CLAUSE (Paragraph 14 of Standard Charge Terms 200033 Is hereby excluded)

Provided that the Chargor covenants and agrees with the Chargee that in the event of selling, conveying,
transferring or entering into an Agreement for sale or of transfer of title of the property hereby mortgaged to a
purchaser transferee not approved in writing by the Chargee, all monles hereby secured with accrued interest

thereon and any prepayment bonus contained herein shall forthwith become due and payable at the sole option
of the Chargee, '

REALTY TAX ARREARS

Provided further that the Chargors shall pay the Chargee the sum of SEVEN HUNDRED AND FIFTY ($750.00)

DOLLARS for dealing with each notlce of realty tax arrears, realty tax payment or other non-compliance with realty
tax. '
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PROPERTY INSURANCE ARREARS

Provided further that the Chargors shall pay the Chargee the sum of SEVEN HUNDRED AND FIFTY {$750.00)
DOLLARS for dealing with each notice of property insurance arrears, property insurance payment or other non-
compliance with property Insurance coverage, for which the Chargee recelves notice by the Insurance Provider.

RENEWAL OF CHARGE

The charge may be renewed with mutual agreement between the Chargee and the Chargor, upon payment of a

renewal fee, to be set out by the Chargee, providing all mortgages, realty taxes and property Insurance have been
In good standing,

HOLD OVER RATE

This mortgage has a 12 manth term. If the borrower has not agreed to renew the loan or made arrangements to
pay the mortgage in full by the due date, then the interest rate will be adjusted to 24% per annum until such
time that the Mortgagor renews or pays out the mortgage,

The adjusted interest rate shall come Into effect at the end of the Eleventh (11%) month and Second (2™) week
of the term of the mortgage and remain in effect until renewal is agreed upon or the mortgage is paid out in full,
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ASSET PURCHASE AGREEMENT

BETWEEN:

EZ Intermaedia., a corporation incorporated under the laws of the Province of Ontarlo
{hereinafter called "Purchaser”)
OF THE FIRST PART
-and-
Nauss Plumbing & Heating Inc,, a carporation incorporated pursuant to the laws of Canada

(hereinafter called “Vendor”)

OF THE SECOND PART

The Purchaser agrees to purchase from the Vendor the assets as herelnafter dascribed on the tarms and
conditions that follow:

L Purchased Assets
The assets to be sold or assigned to the Purchaser include:
{a)  all assets used by the Vendor in the operation of lennica Springs Ltd.;

{b)  all equipment ownad or.Jaased by the Vendor for Jennica Springs including vehicle, office equlpment,
bottling equipment, inventory of bottles and finished producty ™

+p @’Cfsw,@ LT
(¢} the Vendor’s rights and all contracts dealing with Jennica Springs, including contracts not yet in existence, .

The Vendor undertakes to provtde the Purchaser a llst of all such cMcts, together with a customer list

including all current customers and all entltles that have been customers in the tast 24 months; dr Lrgesecs

{d)  allintellectual property owned or used by the Vandor in connection with Jennica Springs, Including the &7
tracde ~hame and goodwill associated with the name Jennica Springs;

(e} Inventory Including bottles, caps and filled product;

(f} the land and bullding located at 1300 North Road, Markstay, Qntario, PM 1GO; legally deseribed as PIN
73488-0010, Parce! 51424, Sudbury East Section, Part of Lot 12, Concession 1, Parts 1 & 2 on Plan 53R~
15354, Township of Loughrin, which premises include the spring water sourde.
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2 Excluded Assets

Excluded from this sale are the following assets of the Vendor:

{a)  all cash, bank balances, money ih possession of banks and other depositorles, term or time deposits and
similar cash ltems owned by the Vendor;

{b)  accounts recelvables, Including all accounts recelvable, bills recelvable, book debts and other debts due to
ot acerving (o the Vendor,

SETERE  py diccorss

LT

The purchase price shall be the aggregate of the following amaunts to be paid by the Purchaser to the Vendor In
tash on closing or assumad by the Purchaser!

EN Purchase Price

{a)  The Purchaser agrees to pay § 425,000,00 to tha seller upon closing

4, onditional

The obligations of the Vendor and Purchaser hereln are condltional upon the completion of the following within 30
days from aceeptance of this offer, falling which this offer shall bacome null snd vold:

Page 3

5, Accounts Receivable

The Vendor shall be respensibie for callsctions of its accounts recslved provided that the Purchaser shall assist the
Vendor In the collection of the accounts recelved and comply with such reasonable directions at the cost of the
Vendor for the purpose of such collection, In the event that the Purchaser should collect any account recelvable on
behalf of the Vendor, then it shall remit such’in accordance with the Vendors reasonabla {nstructions. The
Purchaser shall hold all such recelpts In trust for the Vendor,

[‘R Liabllities
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The Vendor shall be responsible for all expenses and liabilitles assoclated with the running of Jennica Springs up to
the closing date and without limiting the generality of the foregolng, the Vendor shall remain llable for al! wages of .
employees, Includlng statutory vacation pay_ and all monies due on llabllitles not belng assumed by the Purchaser,

"As'to any Tiabilities belng assumed by the Purchaser, the Vandor agrees to pay such Interest as Is due and payable
to the date of closing,

2. Employees

On or hefore closing, the Purchasar will:

{a}  offer to employ the employess of the Vendor engaged In services for Jennica Springs, on substantially the
same terms and condltions as they presently enjoy; and ,,/‘, o&'gd&/ﬁ,ﬁ L__y__,
AL S A At

e AT Ak s P

(b)  Indemnify the Vendor with respest to any liability associated with the employment of such persons as a
result of this transaction. .

8, Bulk Sales Act

The Vendor shall comply with the provisions of the Bulk Sales Act.

ER Quality Assurance

The Purchaser agrees that It will maintain the highest quality standards with respect to the product sold and
distributed under the name Jennica Springs and that It will indlemnify and save harmless the Vendor from any
clalm, whatsoaver, arlsing from the Purchasars operation of the business after the date of closing, Provided further
that the Purchaser shall carry in the name of ltself and the Vendor, as an additional named Insured, product
liabillty Insurance In an amount of not (ess than $2,000,000 far a perlod of 6 manths,
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1, Closing

385 GO

On closing, the Vendor will provide alf bills of sale and other documents to transfer to the Purchaser free and clear
title to the assets owned by the Vendor On closing the Purchaser shall provide to the Vendor a fully executed

proof of Insurance,

&ozg Q

IN WITNESS WHEREOF the parties hereto have signed this agreement this &{ day of J“{;\\q KKO\% 2@(@

sworn, (Affirmed or Declared) Before me at

inthe PROVINCE OF ONT, (O, on

this %X, day of ALeY AN 20R0

o

o™
o -
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A'Cé?nﬁﬁm%‘ﬁm toking Affidavits for Ontario

EZ Intermedia, //{7 r"‘“m/
/ / ]
. )
per: &vj \ W'%/ /

Name: L. &AC\»\’Y\ %\Q/T@QQS\Q ANQINEKD
Tite: Ve Choe

I'have the authority to bind the Corporation

Nauss PI¥iFhing & Heating Inc.,

Per; W - o \\ e
o

Name: [Ogfrore, E‘:&vezo‘

L, (S e,
I have the authority to bind the Corporation




Denis Groves

Frorm; Mila Tereshchenko <milaartist2016@gmail.com>
Sent: . February 20, 2020 3:30 AM

To: Denis Groves

Ce: Elena Zolotko

Subject: Re; 20200219094710.pdf

Hi Denis,

Good to know that you have received the signed Offer.,

“As for the mortgage, it's a kind of misunderstanding. We didn’t discuss this with you because never implied to
take any responsibility for your company’s mortgage.

We are presently not able to do any paperwork, just landed in Ukraine.
You can cross off that clause on behalf of Mila (L T).

Please let us know if this works,
Thanks.

Sent from my iPhone

On Feb 19, 2020, at 8:01 PM, Denls Groves <managereiaussplumbing.ca> wrote:

Good afternoon ( Canada time ),

1 have looked over the offer and all Is good with the exception of Page 4 tem 10. This clause implies that
Nauss will hold a collateral mortgage on the szle,

We did not discuss this and | am not in a position to hold a mortgage,

Please cross off this clause and initial the change.,

The conditions should state that the balance be paid on closing.

Please return this back to me right away as | have to get it the lawyer,

Thank You
Denis

From: Mila Tereshchenko [mailtoimilaartist2016 @gmall.com]
Sent: February 19, 2020 9127 AM

To: Denls Groves <manager@naussplumblng, ca>

Ce: ezolotko@rogers.com

Subject: 20200219094710,pdf

Sent from my {Phone
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3089 Bathurst 8, Sulte 312

MD R ~ Tatonto, Ontario MéA 244
FINANCIAL Tel: 4167825777
CORPORATION Fox 416-782-1048
Le, #10714 ' '

Janary 9, 2020

Mr. Denis Anthony Groves
2816 Greenvalley Drive
Sudbury, ON P3E 5G3

Attention: Mitch Speigel

RE:" BLANKET FIRST MORTGAGE FINANCING
TMILLICHAMP STREET, MARKSTAY, ONTARIO POM 2G0 AND
2590 LASALLE BOULEVARD, SUDBURY, ONTARIO P3A 4R7

We are pleased to offer you the following commitment for your consideration:

VALUED AT: $300,000.00 ~ 7 Millichamp
$400,000,00 -~ 2590 Lasalle

LOAN AMOUNT:  $400,000.00
INTEREST RATE: 9% (compounded monthly)

TERM: 1 yeat
PAYMENT: $3,000.00 Lnterest only monthly

CLOSING DATE: ASAP

CONDITIONS: a) Open anytime for repayment with 3 months penalty,
: b} Non-transferable.
¢) Borrower to provide 12 post dated cheques to the lender(s),
d) $250.00 NSF or late payment fee.
€) Title insurance required,
f) Payment must be received in lender’s office before 1:00pm
2) Borrower acknowledges that this mortgage financing is from a
Private Lender, ‘
h) Lender has the right to assign this commitment to a third party of
their choice without the consent of the botrower,
)] Botrower to provide photo .D.
i) Lender has the right to split this commitment into 2 separate
morgages
BORROWER: Nauss Plumbing & Heating Inc,
GUARANTOR: Denis Anthony Groves
FEES: Inspection Fee:  $  1,000.00 MD Financial Corporation
Lender Fee: $  8,000.00
Brokerage Fes: ¥  4,000.00 MD Financial Corporation
Brokerage Fee: §  4,000.00 The Mortgage Group
Legal Fee: $  2,500.00 estimate + HST & disbursements
§ 19,500.00

)( | TOTAL:.
MORTGAGES BOUGHT, SOLD AND ARRANGED 1



3089 Bothurst 8, Sulte 312
Toronto, Onfario MéA 244

MD

FINANCIAL Tel: 416-782-5777
L CORPORATION Fax: 416-762-1048
lie. #10714
SECURITY: Major Security for this loan includes:
a)  Registered Blanket First mortgage for $400,000.00 over subjeot
properties, Realty taxes to be paid in full.
by Satisfactory insurance coverage as verified by lender’s
independent insurance advisor and naming lender as loss payee.
o) Personal guaranteos of Denis Anthony Groves aud all
shareliolders of the borrower for the full amount of the loan on 4
joint and several basis,
d) Assignment of all rents (If applicable).
€) Chattel charge over both properties with PPSA
LEGAL FEE; A standby fee of $2,500.00 is payable to Lloyd Rubinoff in Trust and

must be accompanied with the signed acceptance of this commitment. In
the event the applicant is unable to or unwilling to fulfill the conditions
within this letter this fee will be forfeited and deemed to pay tor work
done on behalf of the lender. (Certified funds only)

INSPECTION FEE:  An inspection fee of $1,000.00 payable to MD Financial Corporation
will be deducted on closing,

CONDITIONS PRECEDENT

TO FUNDING: Prior to the advance, the lender shall be satisfied thateach of the
following conditions have been met by the borrower,
) All security is in place to the satisfaction of the lender and its
solietor,
b) Evidence of satisfactory title and zoning has been provided.
¢) Subject to satisfactory appraisal of subject properties showing a

minimum value of $300,000.00 for 7 Millichamp and
$400,000.00 for 2590 Lasalle addressed to the lender, (at
borrowers’ expense)

d) Subject to satisfactory inspection of the subject property by the
lender or his agent.
e) This Commitment shall be null and void after January 16, 2020
if not accepted by then.
' ) Subject to satisfactory Phase 1 environmental report on both
propetties.
OTHER
CONDITIONS: Borrower agrees to:
4)  Provide such other information and documentation as reasonable
requested by the lender
b) All legal fees incurred by the lender to be paid by the borrower

as stated in this comnitment,

<) Pay to the lender his fee of $8,000.00 and to the brokers their fee
of $9,000,00 should the borrower fail to close through no fault of
the lender, as a pre-estimated of their liquidated damages.

MORTGAGES BOUGHT, SOLD AND ARRANGED y)
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3089 Batibwirst 8t., Sutte 312
MD Toronto, Onfarle MeA 2A4

FINANCIAL Tol: 416-782-6777
CORPORATION Fex: 416-780-1048

Ue. # 10714

Yours very truly,
MD FINANCIAL COR

ACCEPTANCE OF BORROWER

1 the undersigned, hereby accept the terms and conditions as set out above,

2 Dated a8 AE AT this &7 day of o NALAA (2 7 2020,

AT .
‘‘‘‘‘

TN NAUSS PLUWBING & AEATING INC.

BORROWER -

.
. e
'\‘\
A

“\PENIS ANTHORY BROVES

GUARANTOR ~

MORTGAGES BOUGHT, SOLD AND ARRANGED 3
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THIS IS EXHIBIT C TO THE
AFFIDAVIT OF HEATHER FISHER
SWORN BEFORE ME ON
FEBRUARY 20, 2020

Wder)

Commissioner fdt Taking Affidavits
Heyla Vettyvel (75742C)
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Fisher, Heather

o
From: Murray, Haddon
Sent: January-13-20 11:51 PM
To: J. Robert Leblanc
Cc Fisher, Heather
Subject: RE: Nauss/CIBC

Robert, we estimate our fees as follows:

Gowling WLG: $48,602.52 up to January 12, 2020 - note that the Borrower is responsible for all legal fees, costs
and taxes incurred from and after that date.

- MNP: $32,336.53 up to January 10, 2020 - note that the Borrower is responsible for all professional fees, costs
_and taxes incurred from and after that date.
- CIBC: $935,380.37 up to January 9, 2020 plus accruing interest.

Accordingly, the aggregate total indebtedness is approximately $1,016,319.42 at January 12, 2020 plus all interest and
bank charges plus all additional legal and professional fees, costs and taxes incurred from and after that date.

Please note that this is not an official payout statement and is being provided as a courtesy — it cannot be relied upon as

a bar to any right to payment the CIBC may be entitled to and CIBC, Gowling WLG and MNP reserve their rights to
amend the fees.

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com

) GOWLING WLG

From: J. Robert Leblanc <leblanc@dkLawyers.ca>
Sent: January 10, 2020 2:03 PM

To: Fisher, Heather <Heather.Fisher@gowlingwlg.com>; Murray, Haddon <Haddon.Murray @gowlingwlg.com>
Subject: Nauss/CIBC

This message originated from outside of Gowling WLG. | Ce message provient de I'extérieur de Gowling WLG.

It was nice to meet you today. Can you please get me the total amount owed for the Bank ,Receiver and legals.
Thank you

J. Robert LeBlanc

15 Mackenzie St. | Sudbury, ON | P3C 4VY1
T: 705-675-7521 x 230 | F: 705-675-7390

 DESMARAIS, KEENAN

LAWYERS | AVGOATS
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SONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and Intended solely for its designated recipient(s). Any

f
mination, distribution or copying of this e-mail, other than by its intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please delete it and
notify us immediately by reply e-mail.
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THIS 1S EXHIBIT D TO THE
AFFIDAVIT OF HEATHER FISHER
SWORN BEFORE ME ON
FEBRUARY 20, 2020

4t

Commissioner féf Taking Affidavits
Heyla Vettyvel (75742C)
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ca.linkedin.com » marty-bloemberg-76755a3b =

MARTY BLOEMBERG - PRESIDENT & CEO - GLP Canada Ltd.

Heating, Ventllation, Air Conditioning, RV Appliance Distributor. ... Liked by MARTY
BLOEMBERG. ... Oakville, Ontario, Canada.

mjminvestco.com ¥

MJM Investment Company | Santa Monica Real Estate and ...

Welcome. Welcome to MJM Investrnent Company website. MJM Investment Company, a real
estate investment company, was founded in 1997 in order to create ...
You visited this page on 20/02/20.

mjminvestco.com» ourteam *

Santa Monica Real Estate and ... - MUM Investment Company

... ASHEGHIAN is the Founder and Managing Member of MJM Ihvestment Co. ... Michael
established Transatlantic International Corporation, an investment and ...

pmac.org » firm » tensquared-investments-inc ¥

TenSquared Investments Inc. - PMAC

Who We Are. TenSquared Investments Inc. s an Independent, client-focused, boutique
investment firm owned by its three portfolio managers. Our name ...
Misslng: MJM Bloamberg
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METROPOLITAN UTILITIES DISTRICT Committee Meetings

Feb 7, 2018 - SLK/mjm. ~Q~~ cott TKeep,. Secretary and President. Commilttee Meetings ... are
provided by Vanguard Advisers, Inc., a registered investment advisor. ... H1g'l Yield Bom Index;
emerg1ng markets bonds by Bloem berg.

2gqdkag4bpinp49wvci47k081-wpengine.netdna-ssl.com » 2017/02 > Bi... : PDF

Bioactive Componentsin Milk and Dairy ... - Yuck Boys Live

International Group Ltd, (2008) reported that U.S, ... Source: Mintel/based on Information
Resources, Inc. InfoScan ® Reviews Information. ... Clin Invest Med 14 .

link.springer.com » content » pdf

Exercise and Sports Pulmonology - Springer Link

Hoboken, NJ: John Wiley & Sons, Ine.; 2011, .., Caspersen CJ, Bloemberg BP, Saris WH, et al.
... Forsen LLN, Vuillemin A, Chinapaw MJM, et al. ... Invest. 1940;19:591~7. 59, Becklake MR.
A new index of the intrapulmonary mixture of inspired ...

link.springer.com » content » pdf

contents of earlier volumes - Springer Link

This investment will have positive benefits for research into plant disease and lead to ...
Corporation and the Grains and Research Development Corporation for funding our research.
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This is Exhibit | referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

N7

A Commissioner for Taking Affidavits (or as may be)
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This is Exhibit J referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

N/

r

A Commissioner for Taking Affidavits (or as may be)
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@ GOWLING WLG

March 6, 2020

Via Fax 1.705.564.7890 Direct +1 416 805 3004

haddon.murray@gowlingwlg.com
File no. H218127

Court Clerk

Sudbury Courthouse
155 Elm Street
Sudbury, ON P3C 1T9

Dear Sir/Madame:
Re: Canadian Imperial Bank of Commerce v. Nauss Plumbing and Heating Inc. - Court file No.

CV-8866-19 - Motion to enforce settlement agreement and appoint Receiver returnable
March 6, 2020 (the “Motion”)

We would be grateful if you could bring this letter to the attention of the judge presiding over the civil
motions court today.

Pursuant to the Endorsement of Justice Kurke dated February 21, 2020, attached, (the "Endorsment")
the Motion was returnable today, March 6, 2020. Unfortunately due to inclement weather the flight to
Sudbury could not land and returned to Toronto last night. We were unable to book a ticket this morning.
Accordingly, we have asked Mr. LeBlanc, counsel to the respondent, to attend at the Court this morning
to adjourn the matter to May 20, 2020 as that date has already been set aside for this matter pursuant
to the Endorsement.

For your convenience, an unofficial transcription of the Endorsement is appended to this letter. We
apologize for any inconvenience.

Sincerely,

Gowling WLG (Canada) LLP

///’ ) /.-\hzﬁ/_.

Haddon Murray

HM:sc

Enclosures

Gowling WLG (Canada) LLP T +1 416 862 7525 Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm
f . : which consists of independent and autonomous entities providing services around

Suite EI‘GOO’ 1 First Canadian Place F+l _416 862 7661 the world. Our structure is explained in more detail at gowlingwlg.com/legal.

100 King Street West gowlingwlg.com

Toronto ON M5X 1G5 Canada

TOR_LAW\ 10239794\1


http://www.gowlingwlg.com/legal
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This is Exhibit K referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

Wi/

T

A Commissioner for Taking Affidavits (or as may be)
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Court File No. CV-19-00008866-0000

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
CANADIAN IMPERIAL BANK OF COMMERCE
Applicant

-and -

NAUSS PLUMBING & HEATING INC.
Respondent
APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985,

c. B-3, as amended and section 101 of the Courts of Justice Act, R.S.0. 1990, c. c-43, as
amended

SECOND SUPPLEMENTARY AFFIDAVIT OF HEATHER
FISHER
(Sworn March 5, 2020)

|, Heather Fisher, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. | am an Associate at Gowling WLG (Canada) LLP, counsel for the Applicant,
Canadian Imperial Bank of Commerce (the “Bank”). As such, | have personal knowledge
of the matters contained in this Affidavit. Where | do not have personal knowledge, | have

stated the source of my information and believe the information to be true.
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-2-
2, As noted in the affidavit of Sieg Flatt dated November 19, 2019 (the “Flatt

Affidavit’), Nauss Plumbing & Heating Inc.’s (the “Debtor”) other outstanding liabilities

include:

(a) Canada Revenue CRA was owed a total of $439,700.06 by Nauss in
respect of unremitted source deductions dating as far back as 2017 (the

“CRA Debt’);

(b)  Afirst mortgage on the Markstay North Road Property that | understand
from discussions with David Preger to be in the amount of approximately

$70,000 as at January 3, 2020 (the “Markstay North Road Debt"); and

(c) Municipal property taxes in the amount of $91,331.57 (the “Property Tax

Debt"),
for an aggregate outstanding priority liability of $601,031.63.

3. As at January 12, 2020, the total indebtedness to the Bank was
approximately $1,016,319.42 plus all interest and bank charges plus additional legal and
professional fees, costs and taxes incurred. An email from Haddon Murray to Robert
LeBlanc, dated January 13, 2020 setting out the approximate total indebtedness as at

January 12, 2020 is attached as Exhibit “A”.

4. The Settlement Agreement terms required that the Debtor fully paid out the
indebtedness to the Bank or provide a commitment letter to refinance the indebtedness,
as long as the commitment letter was: (i) legally binding, (ii) had no conditions precedent,

and (iii) from a lender that is acceptable to the Applicant at its sole discretion.
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March Proposed Transaction

5. On March 3, 2020 at 3:01PM counsel for the Debtor sent an email to
Haddon Murray (the “March 3 Email”), which attached an Agreement of Purchase and
Sale for 7 Millichamp Street, Markstay, Ontario (the “March Proposed Transaction”). A
copy of the March 3 Email and the March Proposed Transaction are attached as

Exhibits “B” and “C”, respectively.

6. The Bank had no communication with the Debtor with respect to the March

Proposed Transaction since the February 21, 2020 adjournment of this motion.

7. The March Proposed Transaction does not repay the indebtedness to the

Bank. The March 3 Email contemplates the sale of 7 Millichamp Street will have a net

value of $840,000.00.

8. Accordingly, if this transaction closes, after the payment of the CRA Debt,
the Markstay North Road Debt and the Property Tax Debt (totalling $601,031.63), the

total payment to the Bank would be approximately $238,968.37.

Prejudice to the Bank

9. In addition to the accrual of interest and potential CRA liability and erosion
of the Bank’s collateral discussed at paragraph 39 of the Affidavit of Sieg Flatt sworn
November 19, 2019, both Counsel for the Bank and the proposed Receiver have

attended in Sudbury on three occasions and have incurred fees as a result.
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.
10.  This Affidavit is sworn in support of the Bank’s application to enforce the
Settlement Agreement and further to my affidavits of January 29 and February 20, 2020

and for no other or improper purpose.

SWORN BEFORE ME at the City of

Toronto, in the Province of Ontario on
March 5, 20

ay Ny

Commissioner for Taking Affidavits EATHER FISHER

(or as may be)
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This is Exhibit “A” referred to in the Affidavit of Heather Fisher
sworn March 5, 2020.

Commissioner for Taking Affidavits (or as may be)
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Fisher, Heather

From: Murray, Haddon

Sent: January-13-20 11:51 PM
To: J. Robert Leblanc

Cc: Fisher, Heather
Subject: RE: Nauss/CIBC

Robert, we estimate our fees as follows:

- Gowling WLG: $48,602.52 up to January 12, 2020 - note that the Borrower is responsible for all legal fees, costs
and taxes incurred from and after that date.

- MNP: $32,336.53 up to January 10, 2020 - note that the Borrower is responsible for all professional fees, costs
and taxes incurred from and after that date.

- CIBC: $935,380.37 up to January 9, 2020 plus accruing interest.

Accordingly, the aggregate total indebtedness is approximately $1,016,319.42 at January 12, 2020 plus all interest and
bank charges plus all additional legal and professional fees, costs and taxes incurred from and after that date.

Please note that this is not an official payout statement and is being provided as a courtesy — it cannot be relied upon as
a bar to any right to payment the CIBC may be entitled to and CIBC, Gowling WLG and MNP reserve their rights to
amend the fees.

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com

© cowLinG wiG

From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: January 10, 2020 2:03 PM

To: Fisher, Heather <Heather.Fisher@gowlingwlg.com>; Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Subject: Nauss/CIBC

This message originated from outside of Gowling WLG. | Ce message provient de I'extérieur de Gowling WLG.

It was nice to meet you today. Can you please get me the total amount owed for the Bank ,Receiver and legals.
Thank you

J. Robert LeBlanc

LANYERS [ AVOCKATS

[ ——
D K DESMARAIS, KEENAN e
—_—

15 Mackenzie St. | Sudbury, ON | P3C 4Y1
T: 705-675-7521 x 230 | F: 705-675-7390


mailto:haddon.murray%40gowlingwlg.com
mailto:leblanc%40dkLawyers.ca
mailto:Heather.Fisher%40gowlingwlg.com
mailto:Haddon.Murray%40gowlingwlg.com
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CONFIDENTIALITY NOTICE: The content of this e-mail (and attachments, if any) is privileged and confidential, and intended solely for its designated recipient(s). Any
dissemination, distribution or copying of this e-mail, other than by its intended recipient(s), is strictly prohibited. If you have received this e-mail by error, please deiete it and
notify us immediately by reply e-mail.
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This is Exhibit “B” referredto-in-the Affidavit of Heather Fisher
sworn Mareh 5, 2020.

\\,\\
\\.
2

Commissioner for Taking Affidavits (or as may be) N
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Lisher, Heather

—_—— _———— ——
From: Murray, Haddon
Sent: March-04-20 3:03 PM
To: Rockefeller, Eric; Glavota, Dom
Cc: Fisher, Heather
Subject: FW: Denis Groves Sale of Property
Attachments: Arena Offer to Sell_1.pdf

See below and attached from Nauss

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com

© cowunG wiG

From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: March 4, 2020 3:01 PM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Subject: Fwd: Denis Groves Sale of Property

This message originated from outside of Gowling WLG. | Ce message provient de I'extérieur de Gowling WLG.

Hurry - I just caught this offer in. While there are conditions there is no condition based upon financing. The
major condition is that of an environmental assessment. That is not an issue as this is a local arena and has never
had a gas station excetera. Paragraph in conjunction with some financing will it make any difference?. Please
advise thank you

Get Outlook for Android

From: Denis Groves <manager@naussplumbing.ca>
Sent: Wednesday, March 4, 2020 2:51:11 PM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>
Subject: FW: Denis Groves Sale of Property

Good afternoon Robert
Please find assigned offer on the arena sale
Denis Groves

From: Gillian Groves

Sent: March 4, 2020 2:41 PM

To: alexdumas@royallepage.ca; Denis Groves <manager@naussplumbing.ca>
Subject: Denis Groves Sale of Property



mailto:haddon.murray%40gowlingwlg.com
mailto:leblanc%40dkLawyers.ca
mailto:Haddon.Murray%40gowlingwlg.com
mailto:manager%40naussplumbing.ca
mailto:leblanc%40dkLawyers.ca

Gillian Groves

Customer Service & Support
Nauss Plumbing & Heating
Garnet's Plumbing & Heating
Jennica Springs

(ph) 705-566-2359

(f) 705-566-9570
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This is Exhibit “C” referred to-in the Affidavit of Heather Fisher
sworn March 5, 2020.

Commissioner for Taking Affidavits (or as may be)

417



DocuSign Envelope ID: 3471 178E-6BAE-435F-915A-21641B2F616A 4 1 8
rilin it SR AR R oV S SRR SZES e A

Mg

i 10: FCE7102B-5398-49E5-A0E2-0FBFA4ABGF08
D e BapG 1 1 £./461F-9FB7-4353-834D-820BFBAGFET3
!
OREA oeioieaene  Agreement of Purchase and Sale
Commercial 7
Form 500 *
far use in the Pravinco of Qntaito
This Agreement of Purchase and Sole daled this .............. 3 dayof....... Harch e, ,2020 .
BUYERS .......ooo oo EOFAE MAZQUOZ e, ZOSTADN, MATqUEZ .., agrees fo purchase from
{Full legal names of all Buyers)
T T R TR n L , the following
(Full logal names of all Sellers)
REAL PROPERTY:
Address ......... T i Malldchamp 8¢, Markstay T rmrI——— BOM 260
fronting on the . ....... Nest 3100 OF < vvverrrrcerersinreen AL
I i it isisisiiinsiinsmmpssorasornn TONIS OL MEXUBERY o resernssseasin
and having a frantogs of ........... ........ 588 .87 feet . more or less by a depth of ............... 395.38 fee
and logally described as 5%, 23628 88C SK8; VIRSTLY: LT 32 PL ML03( KAGAR/ SKCONDLY: BT pe.L ez ool it
PURCHASE PRICE:

..........................................................................................

DEPOSIT: Buyer SubmMils ...ovvvvicvene caraescaraes .....upon acceptance

" Hedowith/Upon Accaplance/as atherwise desXribed In this Agreemony |

by negotiable chequo payable to, ROYAL LEPAGE NORTH RERITAGE REALTY, BROKERAGE (SOUTH END) IN TRUST “Deposii Holder”

to be hold in trust pending complation or ofher termination of this Agresment and to be credited toward the Purchase Price on complafion. For the purposes
of this Agreement, "Upon Acceptance” shall mean that the Buyar is required to deliver the deposit to the Deposit Holder within 24 hours of the acceptance
of this Agreement. The parties to this Agreemant hereby acknowladge that, unless otherwise provided for In this Agreement, the Dapasit Holder shall place
the depasit in trust in the Deposlt Holder's non-interest bearing Real Estate Trust Account and no Interest shall be eamed, received or paid on the deposit,

Buyer agroes to pay the halance as more particularly set out in Sched

SCHEDULE(S} A ..........coviincniicniniananan

1. IRREVQCABIUTY: This offer sholl be irreyocal

R .. (S 2029 Upon completi ! pc ion of the property shall be given to the Buyer

INITIALS OF BUYER(S): @E /‘% INITIALS OF SELLERS(S):

1 (TOR®, REALTORS®, MLSD, Muliply Lisking Ssrvicss® and jated | ﬁ.‘
*:g“q?mlnﬂiw- w“ ldEA‘-dld::l'-!y ;i.";dmu,.m who ?-“n:bm o &A ‘-by
» quollty of sorv ces they provide. Used under :o'mo. - ]‘hth g P
® 2020, o 5‘d Estale wuﬁm *OREA"). Al wn resorved, m was %OIE o the use and reproductian
% con with of OREA. Do not alier
m'&'&;bm-» u:aud pmm.mw'pmw%u s wnum

Form 500 Revisod 2020 Pago 1 of 8
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DocuSign Envelope ID° FCE71028-538B-48E5-A0E2-O0FBFA4ABGF08
DocuSign Envelope 1D: C1E7481F-3FB7-4363-834D-8268F8A6F673

3.

4.

NOTICES: The Seller hersby appoints tha Lisling Brokerage as agent for the Seller for the purpose of giving and receiving nolices pursuant to this
Agreement. Where a Brokerage (Buyer’s Brokerage) hos entered into a representation agreement with the Buyer, the Buyer hereby appoinis the
Buyer's Brokerage as agent for the purpose of giving and recelving noticas pursuant fo this Agreement. Where a Brokerage represents both
the Seller and the Buyer (multiple representation), the Brokerage shaoll not be appointed or authorized to be agent for
either the Buyer or the Seller for the purpose of giving and receiving noblces, Any nofice relating hereto or provided for herein shall
be in wrillng. In addition o any provision contained herein and in any Schedule hereto, this offer, any countsroffer, notice of acceplance thersol
or any notice to be given or received pursuani to this Agreement or any Schedule hereto {any of them, “Document‘) shall be deemed given and
received when delivered personally or hand delivered to the Address for Service provided in the Acknowledgement below, or whers a facsimile
number or email address is provided herein, when transmitted elecironically o thot facsimile number or email address, respectively, in which case,
the signoturel(s) of the parly (parties) shall be deemed to be original.

T S FAX No.: $16-628-0145 ..o,
{For delivery of Documents o Safler) (For delivery of Documants fo Buyes

Emoll Address; .. ... . Alexdumas@royallepage.ca  Emall Address: cparquez@gmail.com
{For delivery of Documents fo Selled {For delivery of Documents to Buyer)

CHATTELS INCLUDED:
All existing office furniture, all existing pallet tracking and scissor lift, automatic e\t&mig
garage dooz opener, hlsh efficiency gas forced air at front and gas infarad radiant h ng

in the back  suspe a\de \\ \R\\ (Sc”s,(. \\Q\ W asis con c\ \ova)

i (D7

|

’ r—nl E
Unless otherwise stated in this AgleemeLnTEY r@ﬁ!ﬁﬂm Seller ogrees to convey all fixtures and chatiels included in the Purchase Price free

from all liens, encumbrances or claims atfecting the said fixtures and chattals.

os ns |

5. FIXYURES EXCLUDED:

N/A =

6. RENTAL ITEMS (Including Lease, Lease to Own): The following squipment is rented and not included in the Purchase Price. The Buyer agroes
to assume the rontal contract(s), if assumable:

N/A
Tho Buyer agrees to co-operate and execule such documentalion as may be required to facilitate such assumption.

7. HSY: If the sale of the property (Real Property as described above) is subject to Harmonizad Sales Yax (HST), then such
tax shall be in addition to the Purchase Prite. The Soller will not collect HST if the Buyer provides to the Sellar a warranty that the Buyer is
registered under the Excise Tox Act ["ETA%), together with a copy of the Buyer's ETA segisiration, a warranty thal the Buyer shall self-assess and ramit
the HST poyable and file the prescribed form and shall indemnify the Seller in raspect of any HST payable. The foregoing warranties shall not marge
but shall survive the completion of the transaction. If the salo of the proparty Is not subject to HST, Seller agrees to cerlify on or bafore closing, that the
transaction is not subjact to HST. Any HST on chattels, If applicable, Is not included in the Purchase Prica.

INMALS OF BUYER(S): ‘ @ﬁ /‘—/ INITIALS OF SELLERS!S):
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10.

11

12.

13,

&

m

TITLE SEARCH: Buyer shall be ollowed until 6:00 p.m. on the .. L13th day P RN ... AN ,2020 ..
[Raquisition Dale) to examine the title to the propery ot his own expense and untll the earlier of: (i} thirly days from the loter of the Requisition Date or
the date on which the condltions in this Agraement ars fulfillad or otharwise waived or; i) five days prior to completion, to satisfy himself thai there
are no outstanding work orders or deflclency notlces affecting the praperty, that its prasent use { ; industrial =~ @ ... ) may be
lawfully continued and that the principal building may be insured against risk of fire. Sefler hereby consents to the municipality or other governmental
agencies releasing lo Buyer delails of all oulstanding work orders and deficiancy notlces offecting the property, and Seller agreas to exacvle and
deliver such further authorizations in this regord as Buyer may reasonably require,

FUTURE USE: Seller and Buyer agree that shere is no represenialion or warranty of any kind that the future intended use of the property by Buyer is
or will be lawful except as may be specifically provided for in this Agreement.

TITLE: Provided Ihat the fitle to the properly is good and free from all registered restrictions, charges, liens, and encumbrances except as atherwise
specifically provided In this Agreement and save ond axcept for (a] any registered restrictions or covenants that run with the land providing that such
are complied with; {b) any reglstered municipal agreements ond reglstarad agreements with publicly regulated utllities providing such have been
compliad with, or securlty has bean postad to ansure compliance and eomplefion, as evidenced by a letter from the relevant municipality or regulated
utility; (c) any minor easements for the supply of domastic utllity or telec ication services to lhe properly or adjacant properties; and (d) any
easements for drainage, storm or sanilary sewers, public ufility lines, telscommunication lines, cable telavision lines or othsr services which do not
materiolly offact the use of the property. If within the specified times referred to in paragraph 8 any valid objeciion to fille or to any outstanding work
order or deficiency nolice, or to the foct the said present use may not lawfully be continued, or that the principal building may not be insured against
risk of fise is made in writing to Seller and which Soller Is unable or unwilling to remove, ramedy or safisty or obtain insurance save and excapt ogainst
risk of fire (Title Insurance} in favour of the Buyer and any mortgagee, {with all related costs at the expense of the Selter), and which Buyer will not
waive, this Agreement notwithstanding any intermediate acls or negotiations In respact of such objections, shall be ot an end and all monies paid
shall be returned without interest or deduction and Seller, Listing Brokerage and Co-oparating Brokerage shall not be liable for any costs or domages.
Save as to any valid objection so made by such day and except for any objaction going 1o the root of the title, Buyer shall be conclusively deemed to
have accepted Seller’s title to the praperty.

CLOSING ARRANGEMENTS: Where each of the Seller and Buyer ratain a lawyer to complete the Agreemant of Purchase and Sale of the property,
and where tho transaction will be completed by electronic regisiration pursuant fo Part Ilf of the Land Regisiration Reform Act, R.S.O. 1990, Chapter
W4 and the Eleclronic Registration Adt, 5.0. 1991, Chapter 44, and any amendments thereto, the Seller and Buyer acknowledge and agree that
the exchange of closing funds, non-registrabla documents and other items (the “Requisite Deliverias”) and the release thereof to the Seller and Buyer
will (@} not oocur ot the same time os the registration of the transfer/deed (and any other documents intended to be registered in connection with the
complelion of this iransaclion) and {b) ba subject 1o conditions wheraby the lawyarf(s) receiving any of Ihe Requisite Daliveries will be required 1o hold
same in Irust ond not release same except In accordance with the terms of o document registration agresment between the said lowyaers. The Seller
and Buyer irrevocably insiruct the said lowyers to be bound by the document regisiration agreement which is recommended from time to fime by the
Law Society of Ontario, Unless otherwise agreed to by the lowyers, such exchange of Requisite Delivorios shall occur by the delivery of the Requisite
Deliveries of aach parly to the office of the lawyer for the other parly or such other location agreeable lo bath lawyers.

DOCUMENTS AND DISCHARGE: Buyer sholl not call for the production of any tile deed, abstract, survey or other evidenca of tifle to the property
oxcnpt such as are in the possassion or conlrol of Seller. If requested by Buyer, Seller will delivar any skeich ar survey of the property within Sellar’s
contral to Buyer as soon s possible and prior to the Requisition Date. IF a dischorge of any Charge/Mortgage held by a corporation Incorporated
pursuont to the Trust And Loan Compunies Act (Canada), Chartered Bank, Trust Company, Credit Union, Calsse Populaire or Insurance Company
and which is not to be assumed by Buyer on completion, Is not available In registrable form on complation, Buyer agrees to accept Seller's lowyer's
personal undertaking to obtain, out of the closing funds, a discharge In registrable form and to regisier same, or cause same to be registerad, on
title within o reasonable period of time after completion, provided that on or befare completion Seller shall provide to Buyer a mortgage statament
prapared by the morigages setling out the balonce required fo obtain the discharge, ond, where a reakime el ic cleared funds transfer system is
not being used, a direction execuled by Seller directing payment to the mortgagee of the amount required fo obtain the discharge ou! of the balance
due on complation

INSPECTION: Buyer acknowledges hoving had the opportunity o inspeci the proparty and understands that upon acceptance of this offer thers shall
be a binding agreement of purchase and sale between Buyer and Seller.

INSURANCE: All buildings on the property and oll other things being purchased shall be and remcin until completion ot the risk of Seller. Pending
complation, Seller shall hold all insuronce policies, if any, and the proceeds thersof in trust for the parties as thelr interasts may oppeor and in the
event of substantial damage, Buyer may either terminate this Ag t and have all monies paid returned without interest or deduction or else
take the p ds of uny i \ce and complete the purchase. No insurance shall be transferred on completion. If Seller is taking back a Charge/
Mortgage, or Buyer Is assuming a Charge/Morigoge, Buyer shall supply Seller with ble evid of adequate [nsurance to protect Seller’s or
other mortgagee's interast on complation.

0 08
INITIALS OF BUYER(S): @E /‘f INITIALS OF SELLERS(S):
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16.

17.

19.

20.

21.
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25.

26.

27.

[H i

11s mambera ond licenswes or Vs Of 1O odn.ulun

PLANNING ACT: This Agraement shall be effective Io craote an inlerest in the property only if Seller complies with the subdivision cantrol provisions
of tha Planning Act by complotion and Seller covenants to proceed diligently ot his expense to obiain ony necessary consent by completion.

DOCUMENT PREPARATION: The Transfar/Dead shafl, save for tha tand Transler Tax ARidavit, be prepored in registrable form ot the expense of
Saller, and any Charge/Morigage lo be given back by the Buyer to Seller at the expanse of the Buyer. If requasted by Buyer, Seller covenanis tho! the
Transfer/Deed to be deliverad on complelion shall contain the statemenis contemplated by Section 50{22) of the Planning Act, R.S.0.1990.

RESIDENCY: (o) Subject to (b) below, the Seller represents and warrants thot the Seller is nat and on completion will not be a nontesident under tha
non-residancy provisions of the Income Tax Act which representation and warranty shall survive and not menga upon the completion of this transaction
and the Seller shall deliver fo the Buyer a statutory declaration that Seller is not then a non-esident of Conada;

{b) provided that if the Seller Is a nonresident under the non+esidency provisions of the Income Tax Acl, the Buyer shall be credited towards the
Purchaso Price with the amount, if any, necessary for Buyer to pay to the Minister of National Revenue to satisfy Buyes's liabilily in raspect of tox
poyables by Seller under the nonesidency provistons of the Incame Tax Act by raason of this sale. Buyer shall not claim such credit if Seller delivers
on complotion the prescribed certificate.

ADJUSTMENTS: Any rents, morigage inlerast, realty taxes Including local improvement rates and unmetered public or private utility charges and

unmelered cast of fuel, as applicuble, shall be apporlioned and allowed 1o the day of completion, the day of completion liself to be apportioned to
Buyer.

TIME LIMITS1 Time shall in all respects be of the exence hereof provided thot the lime for doing or completing of any matter provided for harein may

be extended or abridged by an agresment in writing signed by Seller and Buyer or by their respective lawyers who may be specifically authorized
in that regard.

PROPERTY ASSESSMENT: Tho Buyer ond Seller hereby acknowledgae that the Province of Ontario hos implemented current value assessment
and properties may bo reassessed on an annvol bosis. The Buyar and Ssller agree that no claim will be made ogainst tha Buyar or Seller, or any

Brokerage, Broker or Salesperson, for any changes in property tax as a result of a roassessment of the property, save and except any properly faxes
that aecrued prior to the completion of this ransaciion,

TENDER: Any tender of documents or money hereunder moy ba made upon Seller or Buyer or thelr respective lawyers on the day set for complation.

Money shall be tendarad with funds drown on a lawyar's trust account in the form of a bank draf, certified chequa or wire transfar using the Large
Valve Tranafer System.

FAMILY LAW ACT! Sellor warrants that spousal consent Is not necessary o this iransaction under the provisions of the Family Law Act, R.5.0.1990
unless the spouse of the Seller hos exocuted the consent hereinaker provided.

UFPL: Seller represents and warronts 1o Buyer that during the fime Seller has owned the praperty, Seller has not caused any building on the property
to be insulated with insulation conlaining uraclormaldehyde, and that lo the best of Seller's knowledge no building on the properly contalns or has
ovor contained insulation that contains ureaformaldehyde. This warranty shall survive and no! merge an the completion of this transaclion, and if the
building is port of a multiple unit building, this warcanty shall only apply to that part of the building which 1s the subject of this transaction.

LEGAL, ACCOUNTING AND ENVIRONMENTAL ADVICE: The parties acknowledge thot any information provided by the broksrage Is not
legal, tax or environmental advice, and that it has been recommended that the parties obtain independent professional advice prior to signing thls

document.

CONSUMER REPORTS: The Buyer is hereby notified that a consumer report containing credit and/or personal information
may be referred to in connection with this transaction,

AGREEMENT IN WRITING: If there is conflict or discropancy between any provision added 1o this Agreement (including any Schedule altached
hereto) and any provision In the standord pre-et portion hereof, the added provision shall supersada the standard preset provision fo the extent of
such conflict or discrepancy. This Agreement including any Schedule attached hereto, shall constitute the enfire Agreement batween Buyer and Saller.
Thaere 1s na representation, warranty, collateral agresmant or condifion, which affects this Agreemant other than as expressed herain For the purposes

of this Agreoment, Seller means vendor and Buyer means purchaser. This Agreemant shall be read with all changes of gender or ber required by
tha context.
TIME AND DATE: Any refarence to a lime and dale in this Agreement shall mean tha time and dute where the properly Is located.

INITIALS OF BUYER(S): [@ﬁ /‘/ INITIALS OF SELLERS(S):
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28. SUCCESSORS AND ASSIGNS: The holrs, axecvtors, adminisirators, successors and assigns of the undersigned ara bound by Ihe terms herein,
SIGNED, SEALED AND DEUVERED in the presence of. IN WITNESS whereof | hove hareunio set my hand and seal:

03-03-2020
X 69%03-2020
(Witness) {D‘m’ .................................

1, the Undersigned Seller, agreo to the above offer. | hereby krovocably instruct my lnwyor o pay directly to the brokeroge(s) with whom | have agreed
to pay commission, the unpaid balance of the commission together with applicable Harmonized Sales Tax {and any other taxes as may herealier be
applicable), from the proceeds of the sale prior to any payment to the undersigned on completion, as advised by the brokerage(s} to my lawyer.

SIGNED, SEALED AND DEUVERED in the presence of: IN WITNESS whereof | have h to sat my hend and seal:
S P . ST @ 2.
R T 8, s/

- S ) SR— X —

SPOUSAL CONSENT: The undersigned spouse of the Seller hereby consents o the disposition evidenced herain pursuant to the provisions of the Family
Law Act, R.5.0.1990, and hereby ogrees to execute all necessary or Incidental documentis fo give full force and effect to the sale evidenced hereln.

e i e Bk e
CONFIRMATION OF ACCEPTANCE: Notwithstanding un&hing contained hersin to the contrary, | confirm this Agraement with oll changes both typed
ond writtan was finclly acceplad by all parties at .. Z i = .
o, /P m.)
[ INFORMATION ON mnudqs)
Listing Brokerage _ROYAL LEPAGE NORTE MERITAGE REALTY, BROKERAGE (SOUTK END) . ... . . . . . .
\.No.)
SV ., .3 . ......} SOOI " -
{Solosparson/Brokar/Broker of Record Name) e nmsm——"
Co-op/Buyer Brokerage ........ccc.oecieun.! Core Assets Real Bstate INC. . . ... e
[Tel. No.}

e SDELS Marques

""" [Salsspersan/Broker/irokar of Recard Name)
ACKNOWLEDGEMENT

| acknowjadge receipt of my signed copy of this accepted Agresment of | | acknowledge raceipt of my signad copy of this accepted Agmemonl of
ale-and. orize lhe Brokerage to forward a copy to my | Purchase gad-Sp caghoriza the Brokeroge to forward a 10

"
Wom S Viaseud | %
mu‘ss}r.mms & HEATING INC. (Dat) {Buyer) Edgaun {98)-03-2020"
|S-“.r) T e e TP I O (Doul Sussbadisve (BUYMP mw (Dch)

Addrass for SErViEe .......iicueiviiieies nienesesmenssiisssnsessisnssesasssssieseens | AGArOss b8

{Sellor)

............................................................................................................................................................

Sollor's Lawryer a5 B S LOWYEE: i i simivamssisssassssa i sipaes s s sao S iR soaos
AArO3S o.cvecveiieesiisiaitsinssa st sty e n sy st eas Address

Emedl i siaaiss s s v e essesesiassas | Emall

(Tol No) S 4SR5 BeEERIS 4US TANN e g SRS aRYEOS (FuxNo) ................................. T e 7~ N
FOR OFFICE USE ONLY . COMMISSION TRUST AGREEMENT

Ta Coofowllng Blolwmgo shawn on ﬂw ’ongclng Agno;;:nl of Purchose ond Sale:

foregoing Agresment of Purchase and Sole, | hereby declare that all ved or ble by me in
cnnmdlm with n- ‘l’ronsod!on 1 contem, in the MLS® Rules and Regulatians of my Rea} Estale Board shail ba recaivable and held in irust. This agrasment shall constivie
a Commisslon Trust Ag 1 as

ond shall ba subject to and govemed by the MLS® Rules pertsiniag lo Cammistion Trust
DATED as of the &:to and ¢

and Sals. Acknowl by
Cheis Wao’a’

[ Er e e s e s
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mEA Ontario Real Estate SChedUIe A

A iation
Form 500 R Agreement of Purchase and Sale - Commercial

for usa In the Provinca of Ontotio

This Schedule Is attached to and forms part of the Agraement of Purchase and Sale betwesn:

BUYERS ..o vomerrrecenns crnee o B erd b A IO AR Ly . e Lee-Ann Marqu o sy , and
SELLERS ................. NS L N € A G I ..o ecerserssssnsensssmsessseenensssansseasenss

for the purchaso and sale of ........ 7........ Millichamp 8t, Markstay = POM 260
......................................................... dated the v B day of ......... Haxch’ 2029.........

Buyar agrees 1o pay the balance as follows:

Buyer agrees to pay the balance of the purchase prica by certified cheque or wire, subject to any
applicable adjustwents to the Seller, or its solicitors in trust on the closing date.

At any tiwme prior to the closing of the transaction contemplated by this Agreement, Buyer shall have the
right by instrument in writing to assign all of its right, title and interest in and to this Rgreement
and all of the benefits contained hexein to any person, corporaticn or othar entity, whether prasently in
existence or to be formed, provided that no such assignment shall relieve the Buyer of its liabillity and
obligations pursuant to this Agreement. Any such assignment shall become aeffective, and shall bescome
legally binding upon the Seller, upon the Buyer delivering writtan notice of such assignment to the
Saeller together with a true and complote copy of the inastrument of assignmant.

Thae Sellexr shall provide to the Buyor all documents related to the property in its possession including
but not limited to: surveys:; currant final realty tax bills; utility bills for one year; any leases or
third party contracts; offers to lease; propaerty rent roll: drawings; engineering or environmental
reporta; structural reports no later than five (5) business days following acceptance of this agreemsnt.

The Saller hereby authorires and agraes to provide promptly on request by Buysr such written
authorizations as may be necessary to enabla all relavant government bodies, departments or agencies to
zaleage to the Buyer all information pertaining to the Property and currently on file with such bodies,
dopartments or agencies but such authorizations shall specifically prohibit any inspections of the
propecty.

The Sellor horaby represents and warrants to the Buyer as follows, which warranties shall survive Closing
for a period of one (1) year:

a) The Sellar is now and will on closing be the registered and baneficial owner of the Property in fee
simple with a good and markatable title theratc fres and clear of any liens, charges, claims,
encumbrances, agreements, restrictions, rights of way and gassments whatsoaver, axcept the lLease;

b) There is no litigation or claim known to the Seller which could result in any litigation pending or
threatenad which could in any manner affect the Property and there are no parties that could make a
construction lien aleim;

¢} The Saeller is not a non-resident of Canads within the meaning of the Income Tax Act (Canada);

d) The Seller is now and will continue to be up to and including the closing, a “registrant” for purposes
of the Harmonized Sales Tax;

@) To the best of the Sellex’s knowledge, the Property has never bean usad as a waste disposal or storage
site within the meaning of the Environmental Protection Act of Ontario, as amended te the date hereof;

) NO order or directive hov ever boun zeceived by the Seller from tha Minlatry of Environment with
raspact to the Property;

g) The Seller has no knowledge of any Contaminants ox Pollutants othexr than as disclosed to the Buyer, as
defined in the Rovironmuntal Protection Act of Ontario, as amended, that have been stored or spilled on
tha Property or adjoining lands;

h) The 8ellexr has no knowledge of existing oxr threatened environmental litigation, provincial

This form must be inltialed by all parties to the Agreement of Purchose ug.d Sale.
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Association
Form 500 Agreement of Purchase and Sale - Commercial

for use In tho Province of On'atie

This Schadule is attached 1o and forms part of the Agreement of Purchase and Sale between:

BUVERE i oidicisi st B WA e sy i I MM i , and
SEELER: ................ B G TG I e seiss svssssmsmessansasesnissssssosssssosssmsmasessssossss ansssonssstsssonsecasmmasssans pmes 4 8HAAIS®
for the purchose and sale of . ......7 ...... Millichamp St, Markstay . BOM 260 ..ot e

... doted the .........3.......... day of s e UGN 202% ... .

Buyer agms to puy the balonce as follows
offances or other governmental action and has no reason to believe that any cause of action for such !
exists with reepect to the Property; and

i) The 8ellex wazrants that there are currently no work orders praesantly against the Property, and if any
work oxders should arise prior to Closing, it shall be the Seller’s responsibility to rectify, provided
that such work orders do not exceed a repair cost of §50,000.00. In the event that such work oxdexs
exceed a repair cost in excess of §50,000.00, the Buyer shall have ths option to eithex assume the work
orders, provided that the Buyer is given a $50,000.00 oredit on tha statement of adjustnents, or to
alternatively terminate the herein Agresment of Purchase and Bale.

The Seller covenants and agrees to be solely xesponsible for paymant of any xeal estate commissions doe
end owing to any real estate agent.

The 8eller covenants to discharge all encumbrances from title and to provide the Buyer free and clear
title to the Property.

The Seller agrees to provide on Closing:

a) Bxecuted Transfer;

b) Assignment of any month to month leases and notice to tenant;

c) Statement of Adjustmentus;

d)} Resmolution authorizing the sale;

@) Affidavit confixming that the Seller is a resident of Casnada for the purposes of Section 116 (i) of the
Incoma Tax Act (Canada);

£) Buch other documents as may be mnaonably X ired by the Buyer.

Ds

The Seller represents and wazrents t. th. le and fixtures as included in this Agreement of 0S_.

LE]
Purchase and S8ala will be ln condi. and froe from all liens and cncumberances upon
completion. The Parties agree that this representation and warranty shall survive and not mexge on W,
complation of this transaction, but apply only to the state of the property at completion of this
transaction.

The Buyer shall have the xight to visit the property four (4) further times prior to completion, at a |
mutually agreed upon time, providaed that written notice is given to the seller. The Seller agrees to [
pravide access to the property for the purpose of this visit, In addition to any other provision contained !
in this agreement, the Seller agrees to provide acoass to the property to the Buyer or anyone designated i
by the Buyer for the purpose of inspection, appraisal, insurance inspection upon u minimum of twaenty-four
(24) houzs written notice and this does not couat towards the property visites,

The Buyer hexeby authorizes and dizrects the Sollexr, and theo Beller agrees, whon this ag

unconditional, to give the tenant(s) the reguisite notices requiring vacant poau-aion of the ptop.rty for
use by the Buyer, and tha Seller agrees to deliver copies of the regquisite notices to the Buyexr H
immediately after service of the notices upon the tenant.

The seller agrees to fix the brown metal sheeting at the rear of the propexty that bas fallen off before
closing this transaction

This form must be inllialad by oll parties 1o the Agroement of Purchase 03;’ Sale.
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m gmaylol"(‘eal Estate 5chedu|e A
: sspciation
Form 500 Agreement of Purchase and Sale - Commercial

for use In tha Provinca of Ortario

This Schadule is attached to and forms part of tho Agreement of Purchase and Sale between:

BUYER! ...coooccococrrvrree wrve BOJOE WNRGUER . st s N MALONE. i , and
SBALRRY oo s, HIATBLNG & HENEIND UG o voscomsssssmmraserss e s v e e s e .
for the purchase and sale of ........7......... Millichamp St, Marketay . POM 260 o e R
. —— .. dated the 3 ......... . day of i RO ———. llatoh N NSRS N i 2020 ........

Buyer agrees to pay !}\e bu!anco as followr

This Offer is conditional for thirty (30) business days after acceptance of this Agreement of
Purchase and Sale and the -

delivary of the due diligence materials (the Conditional Datae) upon the inspection of the subject
property by a qualified

inspector at the Buyer's own expense, and the obtaining of a report satisfactory to the Buyer in
the Buyer's sole and

absolute discretion. The above conditions are for the exclusive benefit of the Buyer and may bae
waivaed by the Buyer at any

time prior to the expiry of the Conditional Period. In the event that the Buyer fails to issue and
deliver written notice

of its waiver of these conditions, the Buyer shall ba deemed not to have waived the Buyer’s
Conditions and this Agreement

shall be null and void and the Deposit shall be returned to the Buyer in full without deductions.

This Offer is conditional for thirty (30) business days after acceptance of this Agreement of
Purchase and Sale and the

dalivery of the due diligence materials (the Conditional Date) upon the seller cbtasining at theix
own coat and delivering to the buyer

a phase 1 environmantal raport completed by an agreed upon envir tal wpany satisfactory to
the Buyer in the Buyer's sole and

absolute discretion. Tha abovae conditiona are for the exclusiva benafit of the Buyer and may be
walved by the Buyer at any

time prior to the axpiry of the Conditional Period. In the event that the Buyer fails to issue and
deliver writtan notice

of its waiver of theseé conditions, the Buyer shall be deemed not to bave waived the Buyer’s
Conditions and this Agreement

shall be null and vold and the Deposit shall be returned to the Buyexr in full without deductions.

This form mus be initioled by oll porties to the Agreemant of Purchase ogg Sale.

DS
INTTIALS OF BUYER(S): @ — /‘/ INITIALS OF SELLERS(S):

arks REALT lEuon | o Lis! contr
m The Eoed s Congdlon o &ﬁ?ﬂm w':ﬂy th-mv’.ol pitin pm?:' il 1 g 1
® 20 OIEA All rvcd e and reprodud
5‘3:.2.3".0& onﬁul . A"ﬁ:‘d usa m ' '“ ln P u mun“n OREA Do o dm‘“
on priniing unpno\nlng the da preset por oo OREA buars no 1 your uso of form 500 Revised 2020 Poged of 8
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OREA erarswe - Confirmation of Co-operation

Assouiation d R * t'
Form 320 and Representation

for usa In the Province of Ontaric

BUYER: Edgar Marquez Lee-Ann Marquex

........................................................................................................................................... T P e P P P AT P TR

SBURINR cororvess T I WA T T TIUEL o cmsosws s s 5 Ao PSS A AR RS RS S

For the Iransaction on the properly known as: .......1...... Millichemp St, Markstay POM 2G0

................ AT s S A A L T T T P PR T PP PY T PIPPPP PP

DEFINITIONS AND INTERPRETATIONS: For the purposes of this Confirmation of Co-operation and Representafion:

“Seller” includes a vendor, a londlord, lessor, or a prospoctive, soller, vendor, landlord or lessor and “Buyer® includes a cﬁ.urchmser, a tenant, lesses or
a prospeclive, buyaer, purchaser, tenant or lesses and “sale” includes a lease, and “Agreement of Purchase and Sole” includes an Agreement fo Lease.
Commission sholl be deomad to include other remuneration.

The following information is corfirmed by tho und od sal /broker represantativas of the Brokerogels). If o C rating Brokerage Is involvad
in the Ivam:gdion, the brokerages ngmbyh eo-op:u'ﬁ:nin (um of, and on the ferms and candhion:?s sot out I:.l::.. .

DECLARATION OF INSURANCE: The undersigned salespersan/broker rspresentutive(s) of the Brokeragels) hereky declare that he/she is insured as
required by the Roal Estate and Business Brokers Act, 2002, (REBBA),

1. LISTING BROKERAGE

a) [¥] The Listing Brokerage represants the interests of the Seller in this Iransaction. It is furlher understood and agreed tha!:
1) ] the Listing Brokerage is not representing or providing Customer Service to the Buyer.
{if tho Buyer is working with a Co-operating Brokerage, Seclion 3 is fo be completed by Co-operaling Brokerage)
2) D The Listing Brokerage is praviding Customer Service 1o the Buyer.
b) (] MULTIPLE REPRESENTATION: The Listing Brokerage has entered inlo a Buyer Representation Agreement with the Buyer ond
represents the inlerests of the Seller and the Buyer, with thelr consent, for this fronsaction. The Listing Brokerage must be impartial and
aqualelr‘ protect the interesis of the Seller and the Buyer in this iransaction, The listing Brokerage has a duty of full disclosure to both

the Seller and the Buyer, including a requirement to disclose oll factual information about the property known to the Listing Brokerage
Howaver, the Listing Brokerage shall not disclose:

* Thot the Sellar may or will accept loss than the listed prica, unless otherwise insiructed in writing by the Saller;

= That the Buyer moy or will pay more than the offerad price, unless otherwise instructed in writing by the Buyer,

* The motivation of or personal informalion about the Seller or Buyer, unless atherwise insiucted in wrifing by the party to which the

information applles, or unless failure fo disclose would constitute fraudulent, unlawful or unethical practice;

® The price the Buyer should offer or the price the Seller should accept;

¢ And; the Listing Brokerage shall not disclose to the Buyer the terms of any other offer,
However, it is understood that facival market information about comparable properties and information known to the Listing Brokerage
concerning potential uses for the property will be disclosed to both Seller and Buyer to assist them to come to their own conclusions.

Additional comments and/or disclosures by Listing Brokerage: (e.g. The Listing Brokerags reprasents more than one Buyer offering on this property.|

2. PROPIRTY SOLD BY BUYER BROKERAGE ~ PROPERTY NOT LISTED
O the Brokerage ...........cc. o w........r@present the Buyer ond the property Is not listed with any real estale brokerage. The Brokerage will be paid
{duas/doas not)
by the Seller in accordance with a Seller Customar Survice Agreement
or: ] by the Buyer direcily

Additional comments and/ar disclosures by Buyer Brokerage: {e.g. The Buyer Brokerage represenis more than one Buyer offering on this property.}

INITIALS OF BUYER(S)/SELLER(S)/BROKERAGE REPRESENTATIVE(S) (Where applicable)

REN |

UYER CO-OPE BROKERAGE SE LISTINK RAGE
» irodemarks REALTOR®, REAIIORS®, MLS®, Mul Usting Services® o,d auociated logas ore owned or connrollbd by
" fote lonals wha b
m' }tn.‘” "an.ll?ll Wmﬂm‘:{;n ths tecl estote p are :t CREA ond the

© 2020, Onlario Real Eviate Assoclation J;-C’IEA'I. All and. s was dﬂdomdww OREA for e use and reproduction
its momba liceraos:! 3 with ien consant of OREA. Do not aler
e e e e e O LT Rk Ry ey osa oF s Lo Form 320 Revised 2019 Page 1 of 2
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3. Co-opercting Brokerage completes Section 3 and Listing Brokerage completes Section 1.
CO-OPERATING BROKERAGE- REPRESENTATION:
a) X the Co-operating Brokerage represents the inferests of the Buyer in this ironsaction.
b) 3 the Co-operating Brokerage is providing Customer Service to the Buyer in this Iransaction.
<) O the Co-oporating Brokerage is not representing the Buyer and has not entered into an agreementio provide customer service(s) to tho Buyer.
CO-OPERATING BROKERAGE- COMMISSION:
a) *]  he listing Brokerage will pay the Co-cperating Brokerage the commission as indicatad in the MLS® information for the propery

........................... 2,5% Plus BT ... lobepald from the amount paid by the Seller to the Listing Brokerage.
Commission As Indicated In MLS® Information)

b) O the Co-operating Brokerage will be paid as follows:

Additional commenis and/or disclosures by Co-operating Brokerage: {e.g., The Co-operating Brokerage represents more than one Buyer offering on this
property)

Commission will bo poyable as describad abova, plus opplicable taxes

COMMISSION TRUST AGREEMENT: If the above Cooperating Brokerage Is receiving payment of commission from the Usting Brokerage, then the
agreoment between Lisling Brokerage and Cooperaling Brokerage further includes a Commission Trust Agreement, the consideralion for which Is the
Co-operating Brokeroge procuring an offer for o trode of the property, acceplable to the Seller. This Commission Trus) Agreement shall be subjact lo and
governed by the MLS® rules and regulations pertaining 1o commission trusts of the Lishng Brokerage’s local real estate board, if the local board's MLS®
rules and regulations so provide. Ctherwise, the provisions of the OREA recommended MLS® rules and regulafions shall opp‘y to this Commission Trust

_Agreemenl. For the purpose of this Commission Trust Agreement, the Commission Trust Amount shall bo tho amount noted in Section 3 obove. The Listing
Brokerage hereb{ declares that all monies recelved in cofinection with the trade shall constitute @ Commission Trust and shall be held, In trusi, for the
Co-operating Brokerage under the terms of the applicable MLS® rules and regulations.

SIGNED BY THE BROKER/SALESPERSON REPRESENTATIVE(S) OF THE BROKERAGE(S) (Where applicable)

Coze Assete Real Estate Ino. _ROYAL, LEDAGE NORTH MENITAGE REALTY, BROEERAGK (SOUTH EMD)..
[Nome of Cooparaling/Buyar Brokerage] (Name of Listing !vohrogu)

Tolt o iisiivmiossspsmmspaiuigroa By« FORS worsisvivis 416-628-8143 L £
3 03-03-2020 -~ —
{Avthorizad to bikd h*ﬁ" uyor Brokerage)  [Dak) A Zod o bind the Listing Brokerogs) =
CRELy MAEQUOR ... | R0 DMBNR o s i
{Print Name of Salesperson/Broker/Broker of Record) {Print Name of Salasparson/Brokar/Broker of Recard) T

[
CONSENT FOR MULTIPLE REPRESENTATION {(To be completed only if the Brokerage rapresents more than one dient for the transaction]

The Buyar/Seller consent with their initicls to thair Brokerage O Q
reprasenling more than one client for this fransaction.

BUYER'S INITIALS SELLER’S INITIALS

ACKNOWLEDGEMENT

{ have received, ond the obove information,

03-03-2020

...............................................

ki LK R

OR®, REAITORS®, MLS®, Mult Sorvices® and assodialed logos are awnad or cantrelled

': . EEW%- Mmd anmgh%‘:%'“r fous mm ornb cf&iAcd(mw
% ; 5 OREA for

B e O e g St

peinling of repioducing Prosot sare one. Form 320 Revitad 2019 Page 2 of 2
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OREA orictosiens  Registrant’s Disclosure of Interest

Agsociation
Form 160 Acquisition of Property

for use In the Provinca of Onlaro

This statement is made in accordance with the requirements of the Real Estate and Business Brokers Act and Code of Ethics
Regulations of the Province of Ontario.

b e ¥ Chris Marquex ... .. . .. declare that! om a registered
{Nome of Rog!woni)
Redl Estola............... Salesperson eeveees (BPI@SONNNG ceovoroerererrierren Coxe Assets Real Estate Inc. ... . . . . .
‘{Salesperson/Broker/Broker of Record] {Name of Brokerage]

in connection with o proposed Offer o Purchase/Lease/Exchange/Option of the Property known as ......1....... Mitidchamp St, Markstay

POM 2G0

Please be advised that, If the proposed Offer is accepted, | will be elther directly or indireclly acquiring on interes! in your Propony

NOTE: If the Regisirant’s interest is indirect, explain the nature of the interest in accordance with the definition of a |
“Related Person”, os defined in the Code of Ethics Regulotions of the Real Estate and Business Brokers Act.

EXPLANATION:
I an related to the buyer but have no interest in the property

| hareby declare that the following is o full disclosure of all facts within my knowladge that affect or will affect the valve of your Property:

|Attach Appendix “A* if necessary]
AND

{ heraby doclare that the following is o full disclosure of the particulars of any agreement by, or on behalf of myself for the sale, exchange, option or other
disposllion of any interest in your Properly to any other person:

{Arrach Appendix "B if necasiary)

1. Mll;'iilll))b. raceiving a porfion of any ission payabla in tlon with this ransaction.
‘will no.
For the purposes of this Registrant’s Stotement as Buyer, “Buyer* includes pur Reglelgh &qwond lassee, and “Seller” mdugu vgndozfoloadlord and lessor.
3-03~202
Cbris PHorgeoy

R Listhp Servicau® wsoda
Lo e o ey s i x;w“w frt
quallty of services they provid Uaoaund mlo.
02020 Ohnlatin ul Estate Mleddlan “OREA"). All rights raserved. This form wo d-vda ﬁ -qnd
vse or leprmﬂoﬂ Ts prohl wllh p-

L L .,.rmmugm.mﬂuam-w RER e e Form 160 Revised 2019 Page 1 of 1




CANADIAN IMPERIAL BANK OF COMMERCE -and -
Applicant

429

Court File No. CV-19-00008866-0000

NAUSS PLUMBING & HEATING INC.

Respondent

TOR_LAW\ 1023654011

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT
SUDBURY

SECOND SUPPLEMENTARY AFFIDAVIT OF
HEATHER FISHER
(SWORN MARCH 5, 2020)

GOWLING WLG (CANADA) LLP
Barristers & Solicitors

1 First Canadian Place

100 King Street West, Suite 1600
Toronto ON M5X 1G5

Haddon Murray (LSO# 61640P)
Tel: (416) 862-3604
Fax:  (416) 862-7661
Email: haddon.murray@gowlingwlg.com

Lawyers for the Applicant,
Canadian Imperial Bank of Commerce


mailto:haddon.murray%40gowlingwlg.com
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This is Exhibit L referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

\w

A Commissioner for Taking Affidavits (or as may be)
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COURT FILE NoO.: CV-8866-19

ENDORSEMENT SHEET

DATE: October 5, 2020

TITLE: Canadian Imperial of Commerce v. Nauss Plumbing & Heating Inc.

Pre-motion conference held by Zoom call.

Mr. Murray and Ms. Fisher participating for the Plaintiff, and Mr. Leblanc participating for the
Defendant.

Matter adjourned on consent to the Trial Co-Ordinator to set a new date for the hearing of the long
motion, which was originally to be argued on March 20, 2020.

In addition to setting a new date for the hearing of the motion, the Trial Co-Ordinator will also set a

date, 7 days prior to the date for hearing of the long motion, before which responding materials, if any,
are to be delivered. No responding materials will be accepted by the Court on or after that earlier date.

=, %ﬁgw@\/w\- \

The Honourable Madam Justice Louise L. G’Hthé&
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This is Exhibit M referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

W

A Commissioner for Taking Affidavits (or as may be)
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From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: April 24, 2020 3:07 PM

To: Dunford, Robert <Robert.Dunford@gowlingwlg.com>; Murray, Haddon
<Haddon.Murray@gowlingwlg.com>

Subject: CIBC/Nauss

This message originated from outside of Gowling WLG. | Ce message provient de I'extérieur de Gowling WLG.

Gentlemen--here is an accepted offer negotiated and agreed to by my client. It represents the FMV of the
property.

| propose that this sale be completed by this firm .This will require a partial discharge of the CIBC mortgage.
The net proceeds will be paid to your client. | would send you the statement of adjustments, the trust
statement etc. This would be completed on a without prejudice basis to both of our positions in the litigation.
There is no downside to you client.

| look forward to hearing from you.

Thanks

From: ricoh@nbs.ca <ricoh@nbs.ca>

Sent: April 24, 2020 2:52 PM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>
Subject: Message from "RNP002673ABDDBB"

This E-mail was sent from "RNP002673ABDDBB" (Aficio MP 6002).

Scan Date: 04.24.2020 14:52:13 (-0400)
Queries to: ricoh@nbs.ca


mailto:leblanc@dkLawyers.ca
mailto:Robert.Dunford@gowlingwlg.com
mailto:Haddon.Murray@gowlingwlg.com
mailto:ricoh@nbs.ca
mailto:ricoh@nbs.ca
mailto:leblanc@dkLawyers.ca
mailto:ricoh@nbs.ca
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This is Exhibit N referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

W/

A Commissioner for Taking Affidavits (or as may be)
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OREA poioraswe  Agreement of Purchase and Sale
Commercial
Form 500

for usa in the Province of Ontario

This Agreement of Purchase and Sale daled this ...

Maxch 2020 e,

ST S TR RO T,

BUYER: ........loereenn B IR NG
{Fult legal romes of all Buyars) ™ '
SELLER: .......... NAUSS PLUMBING AND HERTING IwC.
(1247 legal names of all Sellers

sreress st s s nnen e e scnnr (1005 [0 purchose from

v s s s ssssenssrseey N8 fOllOWIRG

REAL PROPERTY:

Address 7 Mi.l‘.y:almmp Btreat , Markatay ,On POM 2€0

...... L N T T YT PIT Y

fronting on 1ha ....covureereiveneconrereeerennns ST, wirveneene SidlE OF ..o . .
T OO e iOWD OF Markstay Warrem
and having a fronlags of ...........cccuerrnr..., 388! . more or less by a depth of ...... irregulax . . more of Jass ;

and legly described s F4%. 734840035 ol 53626 SEC , SE, Firstly Tot 22 Flan M 1034 Hagar Twp ,

Sacondly Pazt of Lot 12 , Con 3 , Part 1 on 53R- 16102

..... crmrreseennanenns (the “property”] ‘

{Legal dﬂacriphon ‘o.FTx:ﬁri'lududing"eusemenis not deseribed elsawhare) J :

|

PURCHASE PRICE: . Doltors {CDNS) ... 350, 000.00 l ‘
[

j

I

DEPOSIT: Buyer submils .........coururvrceereme. T et e TN
{Herawith/Upen Acceptance/us otherwise deseribed in this Agn i)

e 200 Thougand

LTI P T PP PP I YT TY

Doltars {CDNS) .... erererenn 102,000, 00

by negotiable chague paychls o.. ............ ROYAL IRPAGE NORTH HERTTAGR REALIY s - D8pOSTt Holder”

to be held in trust panding completion or other termination of this Agreement and to be eradited toward the Purchate Price on camplstion. For the purposas :

of this Agreement, “Upon Acceptance” shall meun that the Buyer is required to deliver the depositto lhe Deposit Holder within 24 hours of the acceptence i
of this Agreement. The parties to this Agreemant hereby acknowladge that, unless offerwise provided for in this Agreament, the Deposit Holder shall placa
the deposit in frust in the Daposif Holder's non-interest bearing Real Estate Trust Account and no interest shall be earned, recalved or paid o the deposil,

Buyer agrees to pay the bulance as more particularly set out in Schedule A attached.

SCHEDULE(S) A .........coormmnnrnnsinsiscnstimssssmsenissssssssmssssssstinstiesseesmsssessmssssersssesser lfChed hereto formis) part of this Agreement,

1. IRREVOCABILITY: This offer shall be irrevocable by ....vvvvuniivesennss.. Buyer cernsessrsrennsrereos UL corcvnen 282390 on
{Sellar/Buyar) [o.m./p.}rrn.]
he .........25.......... doy of e BBECD ecrrirermrnnsonining 020  aifter which fime, if not occepted, this

offer shall be I'II;" c‘mt'i void and ;i;;daposii shall be returned ta the Buyer in full withaut Tnferest.

2. COMPLEFION DAYE: This Agreement shall bo complated by no later than 6:00 (N O VS S
MAY 29TH , 2020

............ v 20 v Upon completion, vacant possession of the proparly shall be given to the Buyer
unless otherwise provided for in this Agreemant,

INITIALS OF BUYER{S): [@@ INITIALS OF SELLERS{S): @

The traderyurks REATOR®: REAITORS®, MLS®, Muliple Usting Services® end asoclatad ogos ere owned ar confrolled b

Ti:: Cannd?nrnskeu} Fatots Association {(‘.’EEAA and o |i'f.yii:e rgeal ostate probaysi e Who 018 mamh :?(?RExncmd Bo !

e qualily of servicas they provide. Used under lleense,

@ 2020, Ontario Reo! Estals Associoilon [*OREA?). All righls reserved, 'itis form was duveloped by OREA for tha use and reprndlidian

hills mimbars ond leonsoes ﬁﬁy. Any othes uze orre mﬂduc?ion j# prohl Iled mu:elpi with prier writton consant of OREA. Do not efer

whaen prinfing or reproducing the standard pre.et parlan. QREA baors no llablliy or your vea of this form, Form 500 Revited 2020 Page 1of 6
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3. NOTICES: The Seller heraby appoints the bisting Brokerage as agent for the Seller for the purpase of giving and recelving notices pursvant to this
Agreement, Whare a Brokerage (Buyer's Brokerags} has entered into o representation agraement with the Buyer, the Buyer herehy appoints the
Buyer's Brokerage os agent for the purposs of giving and recelving nolices pursuant to this Agreament, Where « Brokerage represenis both
tha Seller and tha Buyer (multipte representetion), the Brokerage shall not be appointed or autharized to he agent for
cither the Buyer or the Seller for the purpose of giving and receiving notices, Any notice relating hereto or provided for hereln shel!
be in wriling. i addition to any provision contained herein end in any Schedule hereto, this offer, any counteroffer, nolica of acceptance thereof
or any nofice o be givan or raceived pursiant to this Agrasment or any Schedule herelo (any of therm, “Decument”) shall ba deemed given and
received when delivered personally or hand delivered to the Address for Service provided in the Acknowledgement below, or whers o facsimile
number or amoll address is provided herein, when transmitied elecirantcally to that facsimile number or amail address, respaciivaly, in which case,
the signalure(s) of the porly (parfies) shall be desmed fo be original,

FAKINGLY ottt vt aveesssen s ssessssseresss e sese o FAN INELE coemssnesesmns s sagesses nsesesmsssssssssessasicmtensassessosessesssosss s tesssossns
{For delivery of Documants to Seifer} Ne {For delivery of Documants to Buyer)

Email Address: .......... 2lexdvmas@royallepage.ca ETNGHT AB5S: ., vcvcsrnecnesrcenossscesmersaerestenses s stsssasons
{For delivery of Documents to Saller) {For dafivary of Bocuments te Buyer)

4, CHATTELS INCLUDED:

Unless otherwise stated in this Agresment or any Schedule haretg, Seller agrees o convey ol Bxlires and chaltels included in the Purchese Price free
from all liens, encumbrances or claims affecting the said fixtores and chattels.

5. FIXYURES EXCLUDED:

6.  RENTAL {TEMS (Including Lease, Lease to Own): The following equipment is ranted and not included in the Purchass Price. The Buyer agrees
to gssume the rental contraclfs), if assumable:

The Buyer agrees to cooperate and exacute such dacumentafion as may be required to facifilate such assumption.

7. HST: IF the sole of the property (Reul Property as desaribed above) i subject to Harmonized Sales Tax (HST), then such
tax shalf be in addition 1o the Purchase Price. The Sefler will not collect HST if the Bayer provides fo the Seller a warranty that the Buyer is
repistered under the Exclse Tax Ack ["ETA*), together with o copy of tha Buyer's ETA registralion, a warranty thet the Buyar shall sslfassess and remiy
the HST payable and fila the prescribed form and shall indemnify the Seller in respect of ony HST payable. The foregoing warranties shall not marge
but shall survive the complstion of he transaction, If the sale of the proparty is not subject to HST, Seller agrees to cerlify on or bafore closing, that the
fransaction is not subject fo HST, Any HST on chatisls, I applicakle, is not included in the Purchase Price. :

INITIALS OF BUWR(S):[@ INITIALS OF SELLERS(S):

The tredemarks REAITOR®! REALTORS®, MLS®, Muliiplo Listing Seivices® and associaled logos dre owned of controlled
[H e e e B Austciao (CHEATai ety h oct st prslessonels 4ho o mambor of LA o
wptor quility of sarvices they provide. Used under license.

@ 2020, Crlario Real Exlala Assncialion L"OREA‘]. Al rights roserved, Itiu form was dn;slnpad by DREA for the use and reproduction
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8. TNE SEARCH: Buyer shall be allowad uniil 6:00 pam. onthe ... 24th duy of April ,2020

. Authenti=ign 1Dt 17C00620-FAS5-4BAN-95FC-859FD20 20081

(Requisition Date) to examine tha fills 1o the properly at his own expanse and until the aarliar of: (i} thirty days from the later of ihe Requitition Dois or
the date on which the conditions in this Agreement ore fulfilled or otherwiss waived or; (i) five days prior o completion, fo salisfy hmself Ihat there

are no oulstanding work ordars or deficlency notices offecting the properly, that ifs present use | FRRPOEPRIRSRNN § 112 .1
lawfully continved and that the principal building may be insured agalnst risk of fire. Sellsr hersby consents to the municlpality of other govarnmental

agencies releasing to Buyer details of oll outstanding work orders and deficlency noficas offscting the property, and Seller agrees to exsculs and
deliver such foriher authorizalions in this regard as Buyer may reasonably require.

9. FUTURE USE: Seller and Buyer agrae that there is no reprasentation of watranty of any kind that the future intended wse of the proparty by Buyer is
or will be lawful except as may be spacifically provided for in this Agreamant,

10

TITLE: Provided thot the fitle to the property is good and Fres from oll registerad reshiclions, charges, liens, and encumbrances except as olharwise
specifically provided in this Agreamant and save ond excapt for (a} any registered restrictions or covenants that run with the fand praviding that such
are complied with; {b) any registered municipal agresments and registered agresments with publicly regulated utilities praviding such have been
complied with, or securtty has been posied fo ensura complionce and completion, as evidenced by @ latier from the relovant municipality of tegulatad
utlfity; {c) any minor esements for the supply of domestic ultlity or telecommunicalion services o the proparly or adjacent properiles; and {d) any
easements for drainage, slorm or sanitary sewers, publie ufilily lines, telecommunicafion lines, cable tolevision lines or ather sorvices which o not
materially affect the use of the properiy. If within the specified times referrad 1o in paragraph 8 any valid objection to fifle or lo any culstanding werk
order or deficiency notice, or to the fact the said present use may not lawfully be continved, or that the principal building may not be Insured agalnst
risk of firg is made in writing to Sellsr and which Seller is unohle or unwilling to remove, remady or safisly or chtals insurance save and except against
tisk of fire [Title Insuramee] In favour of the Buyer and any morlgagee, {with all relaled costs of the expense of the Seller}, and which Buyer will not
walve, this Agreement notwithstanding any intermediate acts or negotiafions In respect of suth objeciions, shall be ot an end and all monies puid
shall be refurned without inferast or deduclion and Seller, Listing Brokerage and Co-oparating Brokerage sholl not be liuble for any costs or damages.,

Save as to any valid objection so made by such duy and except for any objection going fo the roat of the lifle, Buyer sholl ba conclusively desmed to
have accapted Seller's title ta the proparty.

H. CLOSING ARRANGEMENTS: Whera aach of the Seller and Buyer retain a fawyer fo complste the Agreement of Purchase and Sale of the property,
and where the ransaction will be completed by slectronic registralion pursuant to Part Il of the Land Reglstralion Reform Act, R.5.0. 1990, Chapter
14 and the Elsctronic Ragistration Act, 5.0. 1991, Chuapter 44, and any amandments thersio, the Saller and Buyer acknawledge and agree that
the exchange of closing funds, nonregisirable decuments and ofher items {the “Requisite Delivaries”} and the relanss thereof to the Seller and Buyer
will [a} not oceur ot the some tima as the registration of the transfer/deed {and any other documents intended to be ragisterad in connection with the
completion of this transaclion} and {b} be subjact fo conditions wherahy the lawyer(s) recaiving any of the Requisite Deliveries will be required lo hold
same In frust and not ralsase same excopt in accordance with fhe terms of a document reglshotion agreement botwean the said lawyers. The Sefler
and Buyer irrevocably insiruct the safd lawyars to he bound by the dacument registration agreement which is recommended from fime to time by the
Law Socisly of Ontario, Unless otharwise agread to by the lawyers, such exchange of Requisite Delivaries sholl eceur by the delivery of the Requisite
Deliverles of each parly to th offica of tha lawyer for the other party or such othar localion agresable to both lawyers,

2. DOCUMENTS AND DISCHARGE: Buyer shall not call for the production of any litle dead, abstract, survey or other evidence of itle to he property
except such as are in the possession or controf of Selles. IF requested by Buyer, Seller will defiver any sketch or survey of tha properly within $ellar's
control to Buyer as soon as possible and prior to the Requisition Date. IF o discharge of any Charge/Morigage held by a comporation incorporated
pursuant fo the Trust And Loan Companies Act {Canada), Charferad Bonk, Trust Company, Credit Union, Coisse Populuite or tnsurance Company
and which s not fo be assumed by Buyer on completion, is not available in registrable form on completion, Buyer agress to accept Seller’s lawyar's
personcl undertaking fo abtain, oul of the closing funds, a discharge in registrabla form and to register same, or cause same to be ragistersd, on
tile within a recsonable period of fime ofter completion, providad that on or before completion Sellor shall provide to Buyer & mortgage statement
prepared by the morigagee seling out the bolance required to obtain the dlscharge, and, where a reattime efectronic claarad funds fransfer system ls

not being used, a direction executed by Seller diracting payment to the morigagee of tha amount raquired to ohtain the dischargs out of the balance
due on completion,

13. INSPECTION: Buyer acknowlsdges having had the opportunity fo Inspect the property ond understands that upon gccaptancs of this offer there shall

be a binding agresment of purchasa and sale betwaen Buyer and Seller.,

»

14

.

INSURANCE: All buildings on the properly and all other things being purchased shall be end remain unil complefion af the risk of Seller, Pending
completion, Seller sholl hold all insurance policies, f any, and the proceeds thersot In frust for the parties as their interests may appear and in the
event of substantlal domoge, Buyer may either terminate this Agresment and have al! monies puid returned without Interest or deduction or else
take the praceads of any insurance and complete the purchase, No insurance shall be ransferred on complation. If Seler is taking back a Charge/
Mortgage, o Buyer is assuming o Charge/Mortgage, Buyer shall supply Seller with raasoncble evidance of adeyuata insurance fo profect Seller’s or
other morfgages’s inferest on completion,

INITIALS OF BUYER(S): [@ INITIALS QF SELLERS(S): (@

The nademarks REATOR®, REAITORS®, MIS®, Mulliple Listing Services® and gssaclatad logos ore sweed ar controllad
m Tha Canadian Real Estate Assariction {CREA} and In‘anl:!i the rnaai eslale professionals who mgve hers of CREAanJ Ihuby
o quolity of services they previde. Used vnder ficanse,
@ 2020, Clnk:ﬁu Real Estate Assoclation J*OREA*). All rights resevad, This form was develapad by OREA for tha use and reproduction
by its mambars and livansees only, Any othar vse ot repraduciion [s prohibifad axcve'pi with prier wriflen consenl of OREA. Do nok ol .
when printing or repraducing the fandan presat pmfrnn. OREA bean no fiability for your use of this farm, Form 580  Revised 2020 Page dof &
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27.

RELLrdA!

PLANNING ACT: This Agraament shall ba affective to create an interest in the properiy only if Sellsr complias with the subdivision conlrol provisions
of the Planning Act by completion and Seller covenants to procaad diligently ot his oxpense o obtain any necessary consent by completion.

DOCUMENT PREPARATION: The Transfer/Daed shall, save for the Lond Transker Tax Affidovit, be prepuared in registrable form at the axpensa of
Seltar, and any Charge/Morlgage to be given back by the Buyar to Seller at the expense of the Buyer. If requested by Buyer, Seller covenants that the
Transfer/Dead 1o be defiverad on completion shall contein the stalements contemplated by Seclion 50(22} of the Planning Adt, R.5.0,1990.

RESIDENCY: (o} Subject to (b} below, ths Seller reprasonts and warrants that the Seller is notand on complation will not be o non-resident under the
norvresidancy provisions of the Income Tax Act which representation and warranty shall survive and not mesge upon the completion of this iransaction
and the Seller sholl deliver 1o the Buyer a statulory decleration that Seller is nof then o nonresident of Canadg;

{b) provided that i the Seller is a nonresident under tha non+esidency provisions of tha Income Tox Act, the Buyer shall be credited towards the
Purchusse Price with the amount, if any, necessary for Buyer lo pay to the Minister of National Revenue to satlsfy Buyer's liability in respect of tox

payable by Seller under the non-residency provisions of the Income Tax Act by reason of ihis sale. Buyer shall not claim such credit if Seller delivars
on completion the prescribed cerfificate.

ADJUSTMENTS: Any rents, morigags interest, reclly toxes including local improvement rates and unmetered public or private ullity chargas and

unmetered cost of fuel, as applicable, shall be apportioned and allowed fo the day of completion, the duy of complation ilself to be upportioned fo
Buyer.

TIME LIMITS: Time shall in all respects be of the essence hereof provided that the time kor dolrg or compleling of any mafter provided for harein may

be extended or abridged by an agraement in writing signed by Seller and Buyer or by their respective lawyers who may be specifieally avihorlzad
in that regard.

PROPERTY ASSESSMENT: The Buyer and Sellor hareby acknowledge that the Provice of Onfarla hos implemented current value assessment
and properlies may be re-ssessed on an annvad basis, The Buyer and Seller agree that no daim will be made aguinst the Buyar or Seller, or any
Brokerage, Broker or Salesperson, for any changes in properly fux as  result of o re-ssessment of the properly, save and excep! any properly taxes
that acerued prior fo the complefion of this iransuction.

TENDER: Any tender of documents or monay heraunder may be mada upon Seller or Buyer or their raspective lawyers on the day set for complelion,

Monsy shall be tendsred with funds drawn on a lawyer's frust account in the form of o bank drafl, cerfifiod chequs or wire ransfer using the Large
Valus Transher System.

FAMILY LAW ACT: Seller warrants that spousaf consent is not necessary fo this transaction under the provisions of tha Family law Act, R.5.0.1990
unless the spouse of tha Seller has executed the cansent heralnafier provided.

UFFI: Saller raprasents and warrants fo Buyer that during the fime Seller hos cwned the properly, Seller has not caused any bullding on the property
to be insulated with insulation containing ureaformaldehyda, and that to the best of Seller's kiowledge no building on the progerly contains or has
aver confuined insulation that confalns vreaformaldehyda. This warranty shall survive and not merge oh the complefion of this ransaction, and if the
building is part of a multiple unit building, this warranty sholl only apply to that port of the bullding which is the subject of this transaclion.

EEGAL, ACCOUNTING AND ENVIRONMENTAL ADVICE: The parfies acknowledge Ihai any infermation provided by the brokerage is not
legal, tax or envirenmental advice, and that it has been recommended that the parties obtain independent prefessionc! advice prier to signing this
document, '

CONSUMER REPORTS: The Buyer is hareby notified that a consumer raport tontuining credit and/or personal information
moy be referred te in connection with this transucion.

AGREEMENY IN WRITING: 1f there is conflict or discrepancy between any provision added fo this Agreement {including any Schedule atiached
hereto] and any provision In the standard pre-set porfion heracf, the added provision shall superseda the standard pre-set provision fo the extant of
such conflict or discrepaney. This Agresment including any Schedule attoched herato, shall canstitute the snire Agraement betwaen Buyer and Seller,
There Is no represeniation, warranly, collatera! agraement or condition, which aFfects this Agreement ofher than as expressed hereln. For the purposes
of this Agresment, Sellar means vendor and Buyer manns purchaser. This Agreemont shall be sead with all chongas of gender or number required by
the cantext,

TIME AND DATE: Any reference o a tlime and dote in this Agrasment shall macn the fime and date where the preperly is located.

INITIALS OF BUYER(S}: @ INITIALS OF SELLERS(S): @

The trademorks REAIWOR®, REAITORS®, MIS®, Multipls Lising Servicey® and assscialod logos are owned of confroliad
Th: é‘.’:nﬁ'&‘f’én’aenl Eslaln Associalion (C‘REAB an lJar'\lﬁlylﬁo el estate p Slessional who n?a bars of CREA an lhehT
quallly of sarvices ey provids, Usad under [icamse,
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28. SUCCESSORS AND ASSIGNS: The heirs, sxscutors, adminislrotors, successors und assigns of the undersigned are bound by the terms herein.
SIGNED, SEALED AND CEUVERED in the presanca of: N WITINESS whereof | have hereunto set my hand and seak:

Authentisign 1B: 17C0C620-FAI5-4BAA-95FC-B59F02C200B1

Aothanfiso
SO e Y. Xy S 1Y Zal. . o B23I2020. ...
[Wilness) {Bw a%ﬁ\ulhoriz«d Signing I%F’m Zaﬂatﬁa [Seal  {Date) 0312412000
[Witness] IS RIREIEER Bigning Oficer] ™™ {Seal)  {Date]

|, the Undersigned Seller, agree to the above offer. | harahy Imevocably instruct wy lawyer to pay directly to the brokeragels} with whem | hove agreed
to pay commission, the unpaid bukmee of the commisslon together with applicable Harmonized Sules Tax fand cny other taxes as may hersaffer be
applicable), from the proceeds of the sole prior to any payment to the undersigned on completion, os advised by the brokeragels) fo my Jawyer.
SIGNED, SEALED AND DELIVERED in the presence of: IN WITNESS wharaof | have hergunio set my hand and seal:

Authenfise OO TOORt
ALET DUMAS Yy 0312412020
lWirness] ..... PRV t-gm,vlz.(;;;n;m;gsmgm {Seﬂar/. l.hurizg?ggﬁll AQUES. ....rovscorirne: {seal) ante!..‘....

32472020 11:31:18 AM EDT

[Sma))  (Date)

i

SPOUSAL CONSENT: The undersigned spouse of the Seller hereby consents to the disposition evidenced hersin pursuant to the provisions of the Family
Law Act, R.5.0.1990, and hereby agrees to exevute all necessary o incidental documents tu give full force and efect to the sele evidenced herein.

L T R R T P L AP PP TS TN Y TP Ry TP P P TP T PR R P L ETT PN

Wil o o -
CONFIRMATION OF ACCEPTANCE: Notwithstanding anything contained herein to the contrary, | confirm this Agreement with il chaniges both lyped

and writtan was finally accepted by all porties gt ... N S doy 6t e s 20uiene
{eem./p.m) Authanr_ises;r
{Signatire of Sellerlor Buyar)
INFORMATION ON BROKERAGE(S) " 0 "o DAMEDT
Uisting Brokerage .ROTAL IEPAGE NORTH HERTTAGE REALTY, BROKFRAGE (SOUTH END) 71705)538'0007
[Tol.No.}

T

ALEX DUMRS

{Snfssperson/Broker/ Braker of Recard Mama)

Ce-op/Buyer Brokerage ROTAL LEPACE NORIX HERTTAGE REALTY, BRORERAGE (SQUTE END)
{Tol.No.}
ALER D

L T L T S vora [EITTT TR,

ACKNOWLEDGEMENY

F acknowledge receipt of my signed copy of this accepted Agraement of |1 acknowledge receipt of my signed copy of this accepted Agreement of
Purchase and Sale and | gu}sl;mr}ize the Brokerage to forward a copy to oy lwyer, | PurchasaadSnlaand | aulhoriza the Brokerage to forward a copy fo my tawyer.
wthenlisesr 03/23/2020
S B ...‘Z)m.,w@uum........nale.g&ﬁzo ................. i Genag Zolothe .
T, o ole] L m
olel Danis @ 2412020 113121 AM EOT { M;MMT ¢ 33:'24/2{)20
e . i P R
Address for Sarvice ..., Address Fr SEIVICE vvvuuscorrerierssrasonsiessimsrnssissiessssssas sassosssseeremt ne
ey R el et s st R
Sellar's Lowyer ........... BUYBES LOWYEF 1ovooeceers e evenme st ceae s sstsassnms s st semss e secmras sesanssnas
Address ... - ATHIBES 11vucteeeee s sr st s e s bRt ees e mrrennens
(21111 SN BIOH ottt res s st s b aba e b e
R ———— (g ——— b e
FOR QFFICE USE ONIY COMMISSION TRUST AGREEMENT

To: Covperdiing Brokerage shown on the faregoing Agreement of Purchase and Sals:

n consideration for the Co-operating Brokerage procuriag the faregoing Agresment of Purchase and Sale, § herahy declare that afl moneys received or recsiveble by mein
connection with the Transaclion as contampladad in the MLS® Rulas and Regulakions of my Real Estata Board shall be reccivable and held in trust. This agresment shall constitute
a Commissien Ru FArmeagenl a3 defined In the MUS® Rules ond shall be subject to and governed by the MLS® Rules pertatning te Commission Trust.

DATED a5 of g ol i%WPMM& of the foregoing Agresmant of Purchate and Sale.  Adinowledisbmison
ALEX DUMAS

anevivise i et R R ! n-: ----- L A ALt LT T T R in
{Authorizad 1o b 1o Tt eeparage) Aulhonveabedtasonebnboksrage
The lradamathe REALT RS, MESD, Mulliplo Listing Ssrvices® end lad | owsad ot controlad b
l: Th: Conadia !R'zu (?.RCle s [C'R!I!I"Aé and lﬁar’?ﬂ?y ﬂ!mnt%uigar:itgﬁ P of ?mﬁ‘:\ﬁsﬂ :g:’ it of CREA]Ln:s the g
whten quality of services thoy pravido, Used vnder leense.

@ 2020, Crtarla Real Estale Assoclation |"OREA?), All rights raserved. This form was deyetopad hH QREA For tha usa and raprodyelion
by its membasz amd ficansess a:ﬁy. Any olher usa o1 repraduchion is prohiblled xoa'plwi!h prior willtan consanl of OREA. Do notaligr
when printing or reproducing tha siandard presot postion, QREA baurs no llubﬁuy for yavr uss of this karm. Form 500  Revited 2020 Page 5 of &
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Authentisign ID: 17C0CE620-FAS5-SBAA-O5FC-855F02C200B1

OREA p::ii Schedule A

Form 500 Agreement of Purchase and Sale ~ Commercial

for use in the Provines of Ontario

This Schedule is attached 1o and forms par of the Agreament of Purchase and Sale betwaen:

BUYER: .. ............. E?% INIERMEDIA INC

R4 b et r s 14 L dm e 14 Pab e s ot oy st cere ser saeretetn bt e e et s an et e ONd

SEMER: ...... NAUSS PLUMBING AND HENTING INC

R T Ry PPN

+
------ EYTTTIM N L P P P P P SO

for the purchase and sala of ........J......... Mil1ichanp Btraat | darkatoy ,on mmace SHAZKBLAY e icirines
. S ressrrsnnenss doted the vovvn 2R day of ....oneveune. Maxch enesesmersneny 2028

Buyer agrees to poy the bolance as fllows:
The Buyer agrees to pay the balance of the purchases price, subject to adjustments, to the Seller
on completion of this transaction, with funds drawn en a lawyer's trust account in the form of a
bank dvaft, certified chedque or wirse transfar using the Larga Valus Transfer System. ' i

This farm must be initlaled by all parties o the Agreement of Purchase and Sole.

INITIALS OF BUYER{S): @:@] INITIALS OF SELLERS({S):

Yho trademorks REAITOR®; REATORS®, MUSW, Mullipls tisling Servicas® and associdled logos are awaed or confrolled

The Cangdian Real Esfate Assaclution ICKEA) and idarﬂ% H!n; v%ul avlole profussional oo oo morn o?CREA and thaby
e quallly of sorvices they provide. Used under licenss,
® 2020, Ontarlo Real Estals Assaciation E’OREA"I. All rights vesarved, This farm was dovelapad by OFFA for the usa and paprodygion
by ils members and licensess anly, Any otfer vse or e ro%uelln s prohiblfed axcep) with prior wel Hu? consent of OREA, Do not digr
wham printing or tepraducing the standard prosol portlon, ORER bean ro labilify for your use of Ihls form,

Form 500  Revised 2020 Page S of 6
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This is Exhibit O referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

Wy

/ v
A Commissioner for Taking Affidavits (or as may be)
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Fisher, Heather

From: Murray, Haddon

Sent: April-27-20 10:51 AM

To: 'J. Robert Leblanc'; Dunford, Robert
Subject: RE: Nauss - Sale of property

Off the top of my head, there could be a number of issues:

1)

Given you client’s long history of being unable to complete a sale of this property — despite repeatedly claiming
to both the Bank and the court that there was a buyer — the Bank is not simply prepared to accept the premise
that you are working from that the sale closes;

Advancing all of the proceeds to my client and ignoring CRA is an issue unless Nauss is bankrupt, which | gather
you are not contemplating. It appears that your client not aware of how much Nauss owes CRA at this time; and
My client may not agree that the sale price represents the best possible price. Of course, if your client has
organized a package of sales or sales and refinancings, that go together and pay the Bank and CRA out in full,
then that does not matter as much, but it appears that your client would like discharges that are piecemeal
while it partially satisfies its debt obligations. This could leave my client with a shortfall on the last property.

To be clear, the above is not intended as an exhaustive list - but they are obvious concerns.

In addition, I am currently concerned that your client may be trying to sell the water business without speaking to the
Bank. Your client should understand that, just like with the various pieces of real property, Nauss cannot sell those
assets (even though they are personal property) outside of the ordinary course of business without my client’s consent.

Can you please confirm that

1)

You have spoken to your client and the information you are providing is not just what you happen to know, but
comes from him;

You advised him of the Bank’s concerns set out above;

The only sales in progress that your client is currently progressing with are for 7 Millichamp and the Jennica
Springs properties — please also specify whether any sales of personal property are contemplated or just real
property;

There is no signed APA for the Jennica Springs property.

Finally, if you could please provide the status of the Jennica Springs sale (is your client negotiating terms? Finalizing an
APA? Has Nauss received a deposit? etc) and any sale or refinancing attempts in relation to the other properties held by

Nauss.

Regards,

Haddon

Haddon Murray

Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com

) GOWLING WLG


mailto:haddon.murray%40gowlingwlg.com
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From: ). Robert Leblanc <leblanc@dkLawyers.ca>

Sent: April 27, 2020 9:20 AM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>; Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de 'extérieur de Gowling WLG.

I did not see your email until this morning. | know he is trying to firm up the Jennica Springs sale but nothing has been
finalized.

You have that offer,

What exactly are you asking ?

You have not answered my question—what is wrong if sales are completed and CIBC receives the full net proceeds ?

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: April 24, 2020 3:49 PM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

That somewhat misses the point. | am asking if, instead of just telling me what you know, you could ask your client what
he knows, and then tell me that. If you could confirm that you'll look into it and get back to me, we can both g0 enjoy
our weekends.

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com

From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: April 24, 2020 3:45 PM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford @gowlingwlg.com>
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de I'extérieur de Gowling WLG.

Murray | repeat—as of now you know what | know.

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: April 24, 2020 3:42 PM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Cc: Dunford, Robert <Robert.Dunford @gowlingwlg.com>
Subject: RE: Nauss - Sale of property



mailto:leblanc%40dkLawyers.ca
mailto:Haddon.Murray%40gowlingwlg.com
mailto:Robert.Dunford%40gowlingwlg.com
mailto:Haddon.Murray%40gowlingwlg.com
mailto:leblanc%40dkLawyers.ca
mailto:Robert.Dunford%40gowlingwlg.com
mailto:haddon.murray%40qowlinqwlq.com
mailto:leblanc%40dkLawyers.ca
mailto:Haddon.Murrav%40gowlingwlg.com
mailto:Robert.Dunford%40gowlingwlg.com
mailto:Haddon._Murray%40gowlingwlg.com
mailto:leblanc%40dkLawyers.ca
mailto:Robert.Dunford%40gowlingwlg.com

444

Well your client apparently wrote to MNP and told them that he had sold his water business and arena. Looking at 7
Millichamp on Google Maps, it does not appear to be an Arena, but perhaps | am mistaken. So maybe you can confirm
that there is nothing else.

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com

From: J. Robert Leblanc <leblanc@dklLawyers.ca>

Sent: April 24, 2020 3:30 PM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de I'extérieur de Gowling WLG.

If there is any other FIRM purchase that can be closed then you both will be the first to know

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: April 24, 2020 3:26 PM

To: ). Robert Leblanc <leblanc@dkLawyers.ca>

Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

I do not know my client’s position on the proposed sale that you sent over. | had understood that your client was
pursuing sales on multiple properties, so my question is whether there is any news with respect to any other sales.

Perhaps you could speak to him and get back to me.

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com

From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: April 24, 2020 3:22 PM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford @gowlingwlg.com>
Subject: Re: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de 'extérieur de Gowling WLG.
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No - my client is trying to sell assets at fair market value. This will result in the highest possible sale price with
far less expenses

Your client gets to approve the sales, provide a partial discharge of security and receive the maximum net
proceeds possible all on a without prejudice basis. |s there something wrong with this?

Sent from Qutlook Mobile

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: Friday, April 24, 2020 3:12:55 PM

To: ). Robert Leblanc <Jeblanc@dkLawyers.ca>

Cc: Dunford, Robert <Robert.Dunford@gowlingwlg.com>
Subject: RE: Nauss - Sale of property

Is this the only sale that your client has pursued?

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com

From: J. Robert Leblanc <Jeblanc@dkLawyers.ca>

Sent: April 24, 2020 2:54 PM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford @gowlingwle.com>
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de I'extérieur de Gowling WLG.

Good afternoon Gentlemen. When last spoke with Robert he thought that he was now the lawyer | should deal with. Is it
him , you or both, ?

There is no sale closed and | do not know how that could happen without a partial discharge of the CIBC mortgage .
Thanks

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: April 24, 2020 2:12 PM

To: J. Robert Leblanc <leblanc@dkLawyvers.ca>

Cc: Fisher, Heather <Heather.Fisher@gowlingwlg.com>
Subject: Nauss - Sale of property

Hi Robert, | hope you are keeping well.

We received some information that Mr. Groves has sold some of the Nauss property, however, Mr. Groves has not
contacted my client about its security over the property. We wanted to get some information about the status of any
sales or refinancing that Mr. Groves is pursuing (or has completed) including:

1) Whether any sale(s) has closed;
2) If not, the status of the sale;


mailto:Haddon.Murray%40gowlingwlg.com
mailto:leblanc%40dkLawyers.ca
mailto:Robert.Dunford%40gowlingwlg.com
mailto:haddon.murray%40qowlinqwlq.com
mailto:leblanc%40dkLawyers.ca
mailto:Haddon.Murray%40gowlingwlg.com
mailto:Robert.Dunford%40gowlingwlg.com
mailto:Haddon.Murray%40gowlingwlg.com
mailto:leblanc%40dkLawyers.ca
mailto:Heather.Fisher%40gowlingwlg.com

446

3) Which property was sold;
4) The name of the purchaser(s); and
5} The purchase price(s) for any sale(s).

Similarly, we would appreciate any analogous information with respect to any refinancing.
Regards,

Haddon

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gaowlingwlg.com

Gowling WLG (Canada) LLP

Suite 1600, 1 First Canadian Place
100 King Street West

Toronto ON M5X 1G5

Canada

gowlingwig.com

Gowling WLG | 1,400+ legal professionals | 18 offices worldwide

The information in this email is intended only for the named recipient and may be privileged or confidential. If you are
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration.
Gowling WLG shall not be liable for the message if altered, changed or falsified.

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and
autonomous entities providing services around the world. Our structure is explained in more detail at
http://www.gowlingwlg.com/legal.

References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their

affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto,
Hamilton, Waterloo Region, Calgary and Vancouver.

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: Friday, April 24, 2020 3:12:55 PM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Cc: Dunford, Robert <Robert.Dunford @gowlingwlg.com>
Subject: RE: Nauss - Sale of property

Is this the only sale that your client has pursued?
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Haddon Murray
Partner

T +1 416 862 3604
haddon. murray@gowlingwlg.com

From: J. Robert Leblanc <leblanc@dkLawyers.ca>

Sent: April 24, 2020 2:54 PM

To: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Cc: Dunford, Robert <Robert.Dunford @gowlingwlg.com>
Subject: RE: Nauss - Sale of property

This message originated from outside of Gowling WLG. | Ce message provient de I'extérieur de Gowling WLG.

Good afternoon Gentlemen. When last spoke with Robert he thought that he was now the lawyer I should deal with. Is it
him, you or both. ?

There is no sale closed and | do not know how that could happen without a partial discharge of the CIBC mortgage .
Thanks

From: Murray, Haddon <Haddon.Murray@gowlingwlg.com>
Sent: April 24, 2020 2:12 PM

To: J. Robert Leblanc <leblanc@dkLawyers.ca>

Cc: Fisher, Heather <Heather.Fisher@gowlingwlg.com>
Subject: Nauss - Sale of property

Hi Robert, | hope you are keeping well.

We received some information that Mr. Groves has sold some of the Nauss property, however, Mr, Groves has not
contacted my client about its security over the property. We wanted to get some information about the status of any
sales or refinancing that Mr. Groves is pursuing (or has completed) including:

=

) Whether any sale(s) has closed;
) If not, the status of the sale;

) Which property was sold;
)
)

oW N

The name of the purchaser(s); and
The purchase price(s) for any sale(s).

Ul

Similarly, we would appreciate any analogous information with respect to any refinancing.
Regards,

Haddon

Haddon Murray
Partner

T +1 416 862 3604
haddon.murray@gowlingwlg.com



mailto:haddon.murray%40qowlinqwlq.com
mailto:leblanc%40dkLawyers.ca
mailto:Haddon._Murray%40gowlingwlg.com
mailto:Robert.Dunford%40gowlingwlg.com
mailto:Haddon.Murray%40gowlingwlg.com
mailto:leblanc%40dkLawyers.ca
mailto:Heather.Fisher%40gowlingwlg.com
mailto:haddon.murray%40qowlinqwlq.com

448

Gowling WLG (Canada) LLP

Suite 1600, 1 First Canadian Place
100 King Street West

Toronto ON M5X 1G5

Canada

gowlingwlg.com

Gowling WLG | 1,400+ legal professionals | 18 offices worldwide

The information in this email is intended only for the named recipient and may be privileged or confidential. If you are
not the intended recipient please notify us immediately and do not copy, distribute or take action based on this email. If
this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails are susceptible to alteration.
Gowling WLG shall not be liable for the message if altered, changed or falsified.

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and
autonomous entities providing services around the world. Our structure is explained in more detail at
http://www.gowlingwlg.com/legal.

References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their

affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto,
Hamilton, Waterloo Region, Calgary and Vancouver.
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This is Exhibit P referred to in the
Affidavit of Heather Fisher
sworn before me this

30" day of October, 2020

s

A Commissioner for Taking Affidavits (or as may be)




450

Morning Heather. Here are numbers as at Oct. 27/2020:

Term Loan LAS# 3892/2548054

Principal $833,111.13 + Accrued Interest $65,063.14 = Subtotal $898,174.27

(Accr’d Int calc’n: $17,393.22 o/s @ June 25/2019 date of classification as NPNA + $47,669.92 to
Oct 27/2020 = $65,063.14...per diem @ 3.45% @ $78.75)

Term Loan LAS# 3892/5645050

Principal $51,885.19 + Accrued Interest $2,968.81 = $54,854.00

(Accr’d Int calc’n: from June 25/2019 date of classification as NPNA to Oct 27/2020 ... per diem @
3.45% @ $4.90)

+ Legal fees/accounting fees paid to Oct 27/2020 = $117,044.97

Subtotal $171,898.97

TOTAL $1,070,073.20

Should you require further clarification etc., please advise.

Sieg Flatt, Senior Manager
CIBC Special Loans Dept.
Credit Risk Management
Email: sieg.flatt@cibc.ca

This message, including any attachments, is intended only for the use of the individual(s) to whom it is addressed and
may contain information that is privileged/confidential. Any other distribution, copying or disclosure is strictly prohibited. If
you are not the intended recipient or have received this message in error, please notify us immediately by reply e-mail
and permanently delete this message including any attachments, without reading it or making a copy. Thank you.

From: Fisher, Heather <Heather.Fisher@gowlingwlg.com>

Sent: Tuesday, October 27, 2020 2:30 PM

To: Flatt, Sieg <Sieg.Flatt@CIBC.ca>

Cc: Murray, Haddon <Haddon.Murray@gowlingwlg.com>; Channing, Sherry
<Sherry.Channing@gowlingwlg.com>; Fisher, Heather <Heather.Fisher@gowlingwlg.com>
Subject: Nauss Plumbing & Heating - Request for updated payout statement

[EXTERNAL]
Good afternoon Sieg,

We would like to provide an updated total of Nauss’ indebtedness to CIBC at the upcoming motion. Can you
please provide us with an updated payout statement?

Thanks,

Heather Fisher

Associate

T +1 416 369 7202

M +1 416 931 0549
heather.fisher@gowlingwlg.com

o GOWLING WLG

Gowling WLG (Canada) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
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Toronto ON M5X 1G5
Canada

2 |a=lin|v] f

gowlingwlg.com

Gowling WLG | 1,400+ legal professionals | 19 offices worldwide

The information in this email is intended only for the named recipient and may be privileged or confidential. If
you are not the intended recipient please notify us immediately and do not copy, distribute or take action
based on this email. If this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-
mails are susceptible to alteration. Gowling WLG shall not be liable for the message if altered, changed or
falsified.

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of
independent and autonomous entities providing services around the world. Our structure is explained in more
detail at www.gowlingwlg.com/legal.

References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of
their affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, Ottawa,

Toronto, Hamilton, Waterloo Region, Calgary and Vancouver.
ATTENTION : This email originated outside your organization. Exercise caution before clicking links, opening attachments, or responding with personal information.
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NAUSS PLUMBING & HEATING INC.
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