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Court File No. CV-23-00698447-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

B E T W E E N: 
 

CANADIAN WESTERN BANK 
Applicant 

 
and 

 
INDEX HOLDING GROUP INC., INDEX GROUP OF COMPANIES INC., INDEX 

INTERNATIONAL INC., INDEX FOODS INC., 2640179 ONTARIO INC.,  
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2790760 ONTARIO INC., 2775290 ONTARIO INC., 2775296 ONTARIO INC.,  

421 WHARNCLIFFE LTD. and 425 WHARNCLIFFE ROAD INC. 
 

Respondents 
 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY 
AND INSOLVENCY ACT, RSC 1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE 

COURTS OF JUSTICE ACT, RSO 1990, c. C.43, AS AMENDED 
 

NOTICE OF MOTION 
(Returnable May 29, 2023) 

MNP LTD., in its capacity as receiver (the “Receiver”) of the Respondents will make a motion 

to a Judge of the Commercial List, on Monday, May 29, 2023 at 9:45 a.m., or as soon after that 

time as the Motion can be heard. 

PROPOSED METHOD OF HEARING: The Motion is to be heard (choose appropriate option) 

[  ] In writing under subrule 37.12.1(1) because it is [insert on consent, unopposed or made  

without notice]; 

[  ] In writing as an opposed motion under subrule 37.12.1(4); 

[  ] In person; 

[  ] By telephone conference; 
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[X] By video conference. 

THE MOTION IS FOR Orders:  

1. abridging the time for service and filing of this Notice of Motion and the Motion 

Record such that the Motion is properly returnable on May 29, 2023 and dispensing 

with further service thereof; 

2. approving the First Report of the Receiver dated May 23, 2023 (the “First Report”) 

and the activities and recommendations of the Receiver described therein; 

3. approving the Sale Process outlined in the First Report and authorizing the Receiver 

to carry out the Sales Process described in the First Report; 

4. approving the sale of the property owned by 421 Wharncliffe Ltd. (the “Debtor”) 

known municipally as 421 Wharncliffe Road South, London, Ontario, and legally 

described as, PT LT 1, PL 29, PTS 1 & 2, 33R5153 & PT 2, 33R5487 S/T 837774 

if any, S/T 583284 if any; London/Westminster (PIN 08398-0360 (LT)) (the “421 

Property”), on the terms set out in the Agreement of Purchase and Sale dated 

March 29, 2023 between the Debtor and Muhammad Saleem (in trust for a 

corporation to be formed, the “Purchaser”), as amended by the First Amendment 

to Agreement of Purchase and Sale dated May 15, 2023 between the Purchaser and 

Receiver  (the “Sale Transaction”):  

5. authorizing the Receiver to complete the Sale Transaction; 

6. upon delivery of a certificate by the Receiver confirming the completion of the Sale 

Transaction, vesting in the Purchaser, the right, title and interest of Debtor in and 

to the 421 Property free and clear of all encumbrances, estates, rights, title, liens, 

interest and claims, save and except for certain permitted encumbrances; and 

7. such further relief as counsel may advise and this Honourable Court may permit. 
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THE GROUNDS FOR THE MOTION ARE: 

1. Pursuant to an Order of the Honourable Mr. Justice Penny dated May 8, 2023,  

MNP Ltd. was appointed as Receiver of all of the Respondents’ assets, property 

and undertakings; 

2. Prior to the Receiver’s appointment, the Debtor and Purchaser entered into an 

Agreement of Purchase and Sale pursuant to which the Debtor agreed to sell the 

421 Property to the Purchaser; 

3. On May 15, 2023, the Purchaser and Receiver entered into the First Amendment to 

the Agreement of Purchase and Sale, pursuant to which, inter alia, the Purchaser 

and Receiver ratified the Agreement of Purchase and Sale subject to an increase in 

the amount of the deposit payable by the Purchaser and conditional upon obtaining 

an order of the court approving the sale of the 421 Property on the terms set out in 

the Agreement of Purchase and Sale, as amended; 

4. The purchase price payable under the Sale Transaction is reasonable for the 421 

Property that is subject to the Sale Transaction;  

5. The Receiver does not believe that further exposure of the 421 Property will result 

in superior offers;  

6. Canadian Western Bank (“CWB”), the first ranking mortgagee registered on title 

to the 421 Property consents to the Sale Transaction; 

7. CWB is expected to suffer a significant shortfall in the recovery of its secured 

indebtedness and is the only party with an economic interest in the Sale 

Transaction;  

8. The proposed sale process recommended by the Receiver in the First Report is 

reasonable in the circumstances given the nature of the Respondents’ businesses 

and assets; 
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9. Section 249 of the Bankruptcy and Insolvency Act; and  

10. Rules 3.02(1), 16.08 and 37 of the Rules of Civil Procedure.  

11. Such further and other grounds as the lawyers may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion: 

1. The First Report of the Receiver dated May 23, 2023; and 

2. Such further and other evidence as the lawyers may advise and this Honourable 

Court may permit. 
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INTRODUCTION 

1. On May 8, 2023, MNP Ltd. (“MNP”) was appointed as the receiver and manager (the 

“Receiver”) without security, of the assets, undertakings and properties (the “Property”) of Index 

Holding Group Inc., Index Group of Companies Inc., Index International Inc., Index Foods Inc., 

2640179 Ontario Inc., 11030434 Canada Ltd., 2700774 Ontario Inc., 2700767 Ontario Inc., 2683960 

Ontario Ltd., 11030418 Canada Inc., 2723710 Ontario Inc., 2718366 Ontario Inc., 2737332 Ontario 

Inc., 2737334 Ontario Inc., 2723714 Ontario Inc., 2723716 Ontario Inc., 2737338 Ontario Inc., 

2790760 Ontario Inc., 2775290 Ontario Inc., 2775296 Ontario Inc. and 421 Wharncliffe Ltd. (the 

“Index Group” or the “Companies”) by order (the “Appointment Order”) of the Ontario Superior 

Court of Justice (Commercial List) (the “Court”).  A copy of the Appointment Order and its 

corresponding endorsement is attached as Appendix “A”. 

2. The circumstances leading to the appointment of the Receiver are set out in the affidavit of 

Tyson Hartwell of Canadian Western Bank (“CWB”) sworn April 27, 2023, filed in support of the 

Appointment Order (the “Hartwell Affidavit”).   

3. The Companies are either federally or provincially incorporated entities that operated up to six 

Popeye’s Louisiana Kitchen (“Popeye’s”) and two Denny’s Restaurants (“Denny’s”) franchises in and 

around the Greater Toronto Area.  

4. 421 Wharncliffe Ltd. (“421 Wharncliffe”) is the registered owner of a vacant lot located at 

421 Wharncliffe Road South, London, Ontario. (the “421 Property”) 

5. At the time of the Receiver’s appointment, the leases to three of the Companies’ Popeye’s 

locations were terminated by the respective landlords.  The table below summarizes the Index Group 

entities that operate Popeye’s and Denny’s franchises, their location and status at the date of the 

Receiver’s appointment. 

 

Entity Franchisee Location Status 
1. 2775290 Ontario Inc. Denny’s Brantford Operating 
2. 11030344 Canada Ltd. Denny’s Burlington Operating 
3. 2790760 Ontario Inc. Denny’s Newmarket Under construction 
4. 2775296 Ontario Inc. Denny’s Rexdale Under construction 
5. 2723716 Ontario Inc. Denny’s Woodbine Markham Under construction 
6. 2700774 Ontario Inc. Popeye’s Oshawa Operating 
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Entity Franchisee Location Status 
7. Index Foods Inc. Popeye’s Dundas Whitby Operating 
8. Index International Inc. Popeye’s Dundas Oshawa Operating 
9. 
 

11030418 Canada Inc. Popeye’s Baldwin St. 
Brooklyn 

Lease terminated pre 
receivership – closed 

10. 2700767 Ontario Inc. Popeye’s Napanee Lease terminated pre 
receivership – equipment sold 
permanently closed 

11. 2683960 Ontario Ltd. Popeye’s Uxbridge Lease terminated pre-
receivership – equipment sold 
permanently closed 

PURPOSE OF THIS REPORT 

6. The purpose of the Receiver’s first report, (the “First Report”) is to update the Court with 

respect to: 

(a) the Receiver’s initial activities since its appointment;  

(b) review an offer received for of the 421 Property and the Agreement of Purchase 

and Sale dated March 29,, 2023 (the “421 APA”) entered into between the 

Receiver and Muhammad Saleem, in trust for a corporation to be formed, as 

purchaser (the “Purchaser”), as amended by the First Amendment to Agreement 

of Purchase and Sale dated May 15, 2023 between the Receiver and the 

Purchaser  in respect of the 421 Property and the transaction contemplated 

therein (the “Transaction”). A copy of the 421 APA, as amended is attached as 

Appendix “B”;  

(c) the Receiver’s proposed sale process (the “Sale Process”) for the Companies’ 

Popeye’s and Denny’s franchise operations and the Companies’ other Property;  

(d) the Receiver’s recommendation for an order (s), inter alia: 

i. approving and authorizing the Receiver to complete the 421 APA, as amended 

and approving the Transaction set out therein; 

ii. authorizing the Receiver to take such steps as are necessary and appropriate to 

facilitate the closing the Transaction;  
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iii. vesting 421 Wharncliffe’s right, title and interest, if any, in and to the 421 

Property in the Purchaser, free and clear of any encumbrances, save and except 

as otherwise contemplated by the 421 APA; 

iv. approving the Sale Process as set out herein and instructing the Receiver to 

complete the Sale Process; 

v. approving the First Report and the activities of the Receiver as set out herein; 

and 

vi. such other matters considered relevant to the Receiver’s administration of this 

proceeding. 

TERMS OF REFERENCE 

7. Capitalized terms not otherwise defined herein shall have the meaning ascribed to that term 

pursuant to the Sale Process. 

8. In preparing the First Report, the Receiver has relied on unaudited financial and other 

information regarding the Companies and their assets which includes, but is not limited to, the 

following information (collectively, the “Information”): 

(a) as provided by the Companies, which includes the Books and Records; 

(b) as provided by CWB and its legal counsel, Cassels Brock Blackwell LLP 

(“Cassels”); 

(c) as provided by Popeye’s and Denny’s franchisors; 

(d) obtained in discussions and negotiations with the Purchaser of the 421 Property;  

(e) as provided by management that was retained by the Receiver to manage the 

operating Popeye’s locations; 

(f) obtained in discussions with various parties that contacted the Receiver as 

prospective purchasers of certain of the Companies’ franchise locations; 

(g) as provided by the landlords of the Companies’ locations; 

(h) obtained by attending at the Companies’ Popeye’s and Denny’s locations; 
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(i) as provided by former employees of the Index Group that were retained by the 

Receiver on a contract basis; and 

(j) as otherwise available to the Receiver and its counsel. 

2. Except as described in this First Report, the Receiver has not audited, reviewed or 

otherwise attempted to verify the accuracy or completeness of the Information in a 

manner that would wholly or partially comply with the Generally Accepted Assurance 

Standards of the Chartered Professional Accountants of Canada. 

9. All currency references are in Canadian Dollars unless otherwise specified. 

ACTIVITIES TO DATE 

10. The Receiver’s activities since its appointment have concentrated on: 

(a) taking possession and control of the Companies’ assets and restaurant 

operations; 

(b) confirming insurance coverage for the Companies assets and restaurant 

operations; 

(c) negotiating and entering into the Popeye’s Management Agreement with DHS 

as set out below in paragraphs 12 and 13; 

(d) meeting with the Companies’ active employees to explain the nature and purpose 

of the Receiver’s appointment and retaining all available employees as more 

fully set out below in paragraphs 17 and 18; 

(e) contacting and corresponding with all of the Companies’ landlords to advise of 

the Receiver’s appointment and discussing the Receiver’s proposed realization 

strategy; 

(f) contacting and corresponding with the Companies’ food and other service 

providers to ensure that these supplies/services continue to be provided on an 

uninterrupted basis;  

(g) converting the Companies known bank accounts to deposit only and having the 

balances remitted to the Receiver on an on-going basis; 
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(h) arranging for the redirection of payments from Uber Eats, Door Dash and Skip 

the Dishes to the Receiver’s accounts; 

(i) arranging for the release of amounts due to the Companies from credit and debit 

card payment processors to the Companies’ accounts controlled by the Receiver;  

(j) attending to various discussions with prospective purchasers regarding the Sale 

Process and responding to due diligence inquiries as well as conducting 

inspections of the Companies’ business locations; 

(k) filing Receivership Reports based on available information 

(l) negotiating the 421 APA; and 

(m) preparing this First Report. 

Popeye’s Franchises 

11. Prior to its appointment, the Receiver met with the Popeye’s Franchisor to discuss the status of 

the Companies’ operating Popeye’s locations (the “Operating Popeye’s”) and the various issues 

related to continuing those operations.    

12. It was agreed by all parties including CWB that preventing a shutdown of the Operating 

Popeye’s and completing a going-concern sale(s) to an approved Popeye’s franchisee would most 

likely maximize realizations and be in the interest of all parties.  In addition, it was agreed that the 

Receiver would retain an experienced Popeye’s franchisee to manage these locations. 

13. The Popeye’s Franchisor provided the Receiver with a list of seven Popeye’s franchisees 

operating in Durham Region and surrounding regions that it recommended be retained to manage the 

Operating Popeye’s.   

14. Following discussions with these parties, on May 8, 2023, the Receiver entered into a 

management agreement (the “Popeye’s Management Agreement”) with Dahiem’s Management 

Services Inc. (“DHS”) that owns and operates over 20 Popeye’s franchises to manage the Operating 

Popeye’s.  In summary, DHS as agent of the Receiver, assumed full management responsibility other 

than payment of payroll and operating expenses.  DHS’s monthly management fee is $2,000 per 

location plus disbursements and HST.   A copy of the Popeye’s Management Agreement is attached 

as Appendix “C”.  
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Denny’s Franchises 

15. Following service of  CWB’s Notice of Motion and Application for the Receiver’s 

appointment, the Receiver met with the Denny’s Franchisor to discuss the status and continuation of 

the operations of the Companies’ Denny’s locations (the “Operating Denny’s”).    

16. Unlike the Popeye’s Franchisor, the Denny’s Franchisor did not suggest any of its franchisees 

that might be interested in entering into a management agreement for the Operating Denny’s.   Based 

on discussions and assessments with the current management of these locations, the Receiver is 

continuing operations with the current management team in place. 

Employees 

17. Following its appointment, the Receiver’s representative attended at each Operating Popeye’s 

and Denny’s to, among other things, meet with the employees on site to advise of the Receiver’s 

appointment, introduce DHS and discuss the continuation of operations.   At that time, the Receiver 

was advised that almost all employees’ biweekly pay was outstanding for between four to six weeks.   

18. The Receiver obtained the available payroll records and determined that payroll arrears for 

these five locations were in the range of approximately $150,000.  CWB advanced $125,000 by way 

of a Receiver’s Certificate that in combination with funds retrieved from the Companies’ bank accounts 

has allowed the Receiver to pay most of the payroll arrears. 

421 APA 

19. On March 29, 2023, 421 Wharncliffe accepted a conditional offer to sell the 421 Property for 

$550,000 pursuant the 421 APA.   On May 1, 2023, a $10,000 deposit was delivered by the Companies’ 

principal on behalf of the Purchaser to CWB.  A copy of the 421 APA is attached as Appendix “B”.  

20. On or about May 13, 2023, the Receiver  discussed the status of the proposed transaction with 

the Purchaser and his counsel.   Based on those discussions, the Receiver and Purchaser executed a 

First Amendment to Agreement of Purchase and Sale (the “First Amendment”) that, among other 

things: 

(a) increased the Purchaser’s deposit to $50,000 in total; 

(b) confirmed that the Purchaser waived its conditions to closing; and 
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(c) changed the closing date to no later than 48 hours after the Court’s Approval of 

the 421 APA.   

A copy of the First Amendment is attached as Appendix “D”. 

21. A Copy of the parcel register in respect of the 421 Property is attached as Appendix “E”. As 

appears from the parcel register, CWB has registered a first-ranking mortgage on title to the 421 

Property in the principal amount of $1.1 million. Apart from the mortgage in favour of CWB, the only 

other encumbrances registered on title to the 421 Property are an Order of the Corporation of the City 

of London in respect of certain work required at the 421 Property, and a right of way in favour of J. 

Bottom Holdings Limited. A Copy of the Order of the Corporation of the City of London (the “421 

Order”) registered on title to the 421 Property is attached as Appendix “F”. A copy of the Notice 

registered on title to the 421 Property in respect of the right of way in favour of J. Bottom Holdings 

Limited is attached as Appendix “G”. 

22. The 421 Order appears to relate to a structure on the Property which no longer exists, and 

accordingly, the Receiver is seeking to have the 421 Order removed from title. 

23. The Receiver recommends that the Court approve the 421 APA, as amended and authorize the 

Receiver to complete the Transaction set out therein, for the following reasons: 

(a) the Companies negotiated the 421 APA and are in support of its completion; 

(b) the 421 Property was listed for sale by 421 Wharncliffe prior to the Receiver’s 

appointment; and 

(c) the Companies’ secured debt to CWB is currently in excess of approximately 

$7.5 million.  Based on the Receiver’s initial review of the potential realizations 

from the Companies’ assets and operations, CWB will likely suffer a significant 

shortfall on its security. CWB supports completion of the Transaction. 
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PROPOSED SALE PROCESS 

24. The Appointment Order, among other things, authorizes the Receiver to market and sell the 

Property which includes the Operating Popeye’s and Denny’s Franchises.  

25. With respect to a marketing and solicitation strategy for the Property, the Receiver consulted 

with CWB and the Popeye’s and Denny’s Franchisors regarding a sale process. The Franchisors’ 

consent is required for the assignment of the franchise agreement as a condition of the sale of existing 

franchise location. Specifically, the Franchisors have advised the Receiver that unless a prospective 

purchaser of a franchise location is already or is easily approved by the Franchisor, the approval process 

could take between six to eight weeks with no certainty of approval.   The Receiver also considered 

implementing a marketing and solicitation process with the support of MNP LLP’s internal corporate 

finance group that has the necessary food service industry experience to actively market and solicit 

interest in the Property.   

26. After considering the foregoing, the Receiver has determined that the most reasonable and 

commercially efficient approach to market and solicit interest in the Property would be to have the 

Receiver implement a Sale Process targeted only those entities that are approved Denny’s and Popeye’s 

franchisees and entities that operate food service franchises that would be quickly approved by the 

franchisors.   

27. The Receiver has developed the proposed Sale Process to solicit bids by a set bid deadline.  

The Receiver is of the view that the proposed Sale Process balances the need to have a sale 

accomplished in a reasonably short timeframe that limits the costs associated with continuing operation 

of the Companies’ businesses against the desire to properly expose the Property to the most likely 

acceptable purchasers to maximize recoveries for the stakeholders. 

28. The Receiver seeks Court approval for the Sale Process.  A copy of the Sale Process, including 

a bidding procedure, is attached to this Report as Appendix “H”. 

29. In summary, the Sale Process would commence upon the issuance by this Court of an order 

approving the Sale Process (the “Commencement Date”) and be conducted on the following timeline 

(capitalized terms are as defined in the Sale Process): 
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 Event Timeline 

1 Receiver to prepare the list of Prospective Purchasers, the 
Teaser, the NDA, the Data Room, CIM, APS, and draft 
advertisements 

In process 

2 Publish notice of the sale in a nationally circulated food 
service trade journal and website.   

During the week of  
June 5, 2023 

3 Publish notice of the sale on the Receiver’s website and 
through the Insolvency Insider e-mail publication 

Commencing on  
June 5, 2023 

4 Distribute Teaser and the NDA to those identified as 
Prospective Purchasers 

Commencing on  
June 5, 2023 

5 Commence distribution of CIM and providing data room 
access to Prospective Offerors, after receiving executed 
copy of NDA (subject to the Receiver’s discretion as 
outlined herein) 

Commencing on  
June 5, 2023 

6 Plan and provide tours of the Index Group’s operations  From June 13 to June 29, 
2023 

7 Discussion with Prospective Offerors to provide updates 
and to resolve their queries 

From June 13 to June 30, 
2023 

8 Deadline for submission of Offers July 4, 2023 at 5:00 PM 
(Toronto Time) (the 
“Deadline”) 
 9 Acceptance of Successful Offer(s) Up to 10 days after the 
Deadline 

10 Court motion to approve Successful Offer(s) As soon as possible after 
acceptance  
 
 11 Complete transaction(s) Within 5 days after Court 
Approval, expected to be 
no later than July  30, 
2023 

 

30. Although the Sale Process establishes the Deadline, the Receiver also seeks the flexibility to 

be able to accept any bid received at any time, terminate the proposed Sale Process at any time and 

immediately enter into discussions with a bidder with a view to finalizing the transaction contemplated 

by such bid.   

31. The Sale Process also provides for the comparison of multiple offers inherently maximizing 

sale value.  The Receiver’s proposed Sale Process will also limit the due diligence period required by 

prospective purchasers during which time the Property would be essentially “off the market”, if being 

sold by a business broker. 
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32. The Receiver is satisfied that the Sale Process represents a commercially reasonable and 

efficient process which allows for sufficient time for the Property to be exposed to the market in order 

to maximize the value of the Property. The Sale Process is supported by CWB. 

CONCLUSION AND RECOMMENDATION  

33. Based on the foregoing and as outlined in this First Report, the Receiver respectfully requests 

that this Court issue an order: 

(a) approving and authorizing the 421 APA, as amended and approving the 

Transaction set out therein; 

(b) authorizing the Receiver to take such steps as are necessary and appropriate to 

facilitate the closing of the Transaction;  

(c) approving the Receiver’s proposed Sales Process; 

(d) vesting 421 Wharncliffe’s right, title and interest, if any, in and to the 421 

Property in the Purchaser, free and clear of any encumbrances, save and except 

as otherwise contemplated by the 421 APA; and 

(e) approving this First Report and the activities of the Receiver as set out herein. 

All of which is respectfully submitted this 23rd day of May 2023. 

MNP LTD.  
Court-appointed Receiver and Manager of  
Index Holding Group Inc. and certain of its related and affiliated entities 
Per: 
 

 
Jerry Henechowicz CPA, CA, CIRP, LIT 
Senior-Vice President 
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Court File No. CV-23-00698447-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE 

JUSTICE PENNY 

) 

) 

) 

MONDAY, THE 8th 

DAY OF MAY, 2023 

 

CANADIAN WESTERN BANK 

Applicant 

- and - 

INDEX HOLDING GROUP INC., INDEX GROUP OF COMPANIES INC., INDEX 
INTERNATIONAL INC., INDEX FOODS INC., 2640179 ONTARIO INC., 11030434 

CANADA LTD., 2700774 ONTARIO INC., 2700767 ONTARIO INC., 2683960 
ONTARIO LTD., 11030418 CANADA INC., 2723710 ONTARIO INC., 2718366 
ONTARIO INC., 2737332 ONTARIO INC., 2737334 ONTARIO INC., 2723714 
ONTARIO INC., 2723716 ONTARIO INC., 2737338 ONTARIO INC., 2790760 

ONTARIO INC., 2775290 ONTARIO INC., 2775296 ONTARIO INC., 421 
WHARNCLIFFE LTD. AND 425 WHARNCLIFFE ROAD INC. 

Respondents 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, c. B-3, AS AMENDED; AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, RSO 1990, c. C.43, AS 
AMENDED 

ORDER 
(Appointing Receiver) 

THIS APPLICATION made by the Applicant for an Order pursuant to section 

243(1) of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3, as amended (the “BIA”) 

and section 101 of the Courts of Justice Act, RSO 1990, c. C.43, as amended (the 

“CJA”) appointing MNP Ltd. (“MNP”) as receiver (in such capacities, the “Receiver”) 

without security, of: (a) all of the properties, assets and undertaking (collectively, the 

“Personal Property”) of Index Holding Group Inc., Index Group of Companies Inc., Index 
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International Inc., Index Foods Inc., 2640179 Ontario Inc., 11030434 Canada Ltd., 

2700774 Ontario Inc., 2700767 Ontario Inc., 2683960 Ontario Ltd., 11030418 Canada 

Inc., 2723710 Ontario Inc., 2718366 Ontario Inc., 2737332 Ontario Inc., 2737334 

Ontario Inc., 2723714 Ontario Inc., 2723716 Ontario Inc., 2737338 Ontario Inc., 

2790760 Ontario Inc., 2775290 Ontario Inc., 2775296 Ontario Inc. and 421 Wharncliffe 

Ltd. (collectively, the “Debtors”), or any one or more of them, and in all proceeds arising 

therefrom; and (b) the real property municipally known as 421 Wharncliffe Road South, 

London, Ontario, and as legally described as PT LT 1, PL29, PTS 1&2, 33R5153 & 

PT2, 33R5487 S/T 837774 IF ANY, S/T 583284 IF ANY; LONDON/WESTMINSTER 

(the “421 Real Property”, and together with the Personal Property, the “Property”), was 

heard this day by judicial teleconference via Zoom at Toronto, Ontario. 

ON READING the affidavit of Tyson Hartwell sworn April 27, 2023 and the 

Exhibits thereto and on hearing the submissions of counsel for the Applicant and such 

other parties listed on the Counsel Slip, no one appearing although duly served as 

appears from the affidavits of service of Stephanie Fernandes sworn April 28, 2023, 

May 1, 2023 and May 3, 2023 and on reading the consent of MNP to act as the 

Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and 

the Application is hereby abridged and validated so that this application is properly 

returnable today and hereby dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 

101 of the CJA, MNP is hereby appointed Receiver, without security, of the Property of 

the Debtors. 
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RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, 

but not obligated, to act at once in respect of the Property and, without in any way 

limiting the generality of the foregoing, the Receiver is hereby expressly empowered 

and authorized to do any of the following where the Receiver considers it necessary or 

desirable:   

(a) to take possession of and exercise control over the Property and 

any and all proceeds, receipts and disbursements arising out of or 

from the Property, including without limitation the Debtors’ bank 

accounts related to the Property wherever located; 

(b) to receive, preserve, and protect the Property, or any part or parts 

thereof, including, but not limited to, the changing of locks and 

security codes, the relocating of Property to safeguard it, the 

engaging of independent security personnel, the taking of physical 

inventories and the placement of such insurance coverage as may 

be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtors, or 

any one or more of them, including the powers to enter into any 

agreements, incur any obligations in the ordinary course of 

business, cease to carry on all or any part of the business, or cease 

to perform or disclaim any contracts of the Debtors, or any one or 

more of them, in respect of the Property; 

(d) to engage consultants, appraisers, agents, real estate brokers, 

experts, auditors, accountants, managers, counsel and such other 

persons from time to time and on whatever basis, including on a 

temporary basis, to assist with the exercise of the Receiver’s 

powers and duties, including without limitation those conferred by 

this Order; 
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(e) to purchase or lease such machinery, equipment, inventories, 

supplies, premises or other assets to continue the business of the 

Debtors, or any one or more of them, with respect to the Property 

or any part or parts thereof; 

(f) to receive and collect all monies and accounts now owed or 

hereafter owing to the Debtors, or any one or more of them, with 

respect to the Property and to exercise all remedies of the Debtors, 

or any one or more of them, in collecting such monies, including, 

without limitation, to enforce any security held by the Debtors, or 

any one or more of them; 

(g) to settle, extend or compromise any indebtedness owing to the 

Debtors, or any one or more of them, with respect to the Property; 

(h) to execute, assign, issue and endorse documents of whatever 

nature in respect of any of the Property, whether in the Receiver’s 

name or in the name and on behalf of the Debtors, or any one or 

more of them, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or 

hereafter instituted with respect to the Debtors, or any one or more 

of them, the Property or the Receiver, and to settle or compromise 

any such proceedings. The authority hereby conveyed shall extend 

to such appeals or applications for judicial review in respect of any 

order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and 

soliciting offers in respect of the Property or any part or parts 

thereof and negotiating such terms and conditions of sale as the 

Receiver in its discretion may deem appropriate; 
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(k) to sell, convey, transfer, lease or assign the Property or any part or 

parts thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any 

transaction not exceeding $100,000, provided that the 

aggregate consideration for all such transactions does not 

exceed $500,000; and 

(ii) with the approval of this Court in respect of any transaction 

in which the purchase price or the aggregate purchase price 

exceeds the applicable amount set out in the preceding 

clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario 

Mortgages Act, as the case may be, shall not be required. 

(l) to apply for any vesting order or other orders necessary to convey 

the Property or any part or parts thereof to a purchaser or 

purchasers thereof, free and clear of any liens or encumbrances 

affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as 

defined below) as the Receiver deems appropriate on all matters 

relating to the Property and the receivership, and to share 

information, subject to such terms as to confidentiality as the 

Receiver deems advisable; 

(n) to consult with the Applicant on all matters relating to the Property 

and the receivership, subject to such terms as to confidentiality as 

the Receiver deems advisable; 

(o) to register a copy of this Order and any other Orders in respect of 

the Property against title to any of the Property; 
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(p) to apply for any permits, licences, approvals or permissions with 

respect to the Property as may be required by any governmental 

authority and any renewals thereof for and on behalf of and, if 

thought desirable by the Receiver, in the name of the Debtors, or 

any one or more of them; 

(q) to enter into agreements with any trustee in bankruptcy appointed 

in respect of the Debtors, or any one or more of them, including, 

without limiting the generality of the foregoing, the ability to enter 

into occupation agreements for any property owned or leased by 

the Debtors, or any one or more of them;  

(r) to exercise any shareholder, partnership, joint venture or other 

rights which the Debtors, or any one or more of them, may have; 

and 

(s) to take any steps reasonably incidental to the exercise of these 

powers or the performance of any statutory obligations, 

and in each case where the Receiver takes any such actions or steps, it shall be 

exclusively authorized and empowered to do so, to the exclusion of all other Persons 

(as defined below), including the Debtors, or any one or more of them, and without 

interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former 

directors, officers, employees, agents, accountants, legal counsel, shareholders, and all 

other persons acting on their instructions or behalf, and (iii) all other individuals, firms, 

corporations, governmental bodies or agencies, or other entities having notice of this 

Order (all of the foregoing, collectively, being “Persons” and each being a “Person”) 

shall forthwith advise the Receiver of the existence of any Property in such Person’s 

possession or control, shall grant immediate and continued access to the Property to 
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the Receiver, and shall deliver all such Property to the Receiver upon the Receiver’s 

request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of 

the existence of any books, documents, securities, contracts, orders, corporate and 

accounting records, and any other papers, records and information of any kind related 

to the business or affairs of the Debtors, or any one or more of them, and any computer 

programs, computer tapes, computer disks, or other data storage media containing any 

such information (the foregoing, collectively, the “Records”) in that Person’s possession 

or control, and shall provide to the Receiver or permit the Receiver to make, retain and 

take away copies thereof and grant to the Receiver unfettered access to and use of 

accounting, computer, software and physical facilities relating thereto, provided however 

that nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery 

of Records, or the granting of access to Records, which may not be disclosed or 

provided to the Receiver due to the privilege attaching to solicitor-client communication 

or due to statutory provisions prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on 

a computer or other electronic system of information storage, whether by independent 

service provider or otherwise, all Persons in possession or control of such Records shall 

forthwith give unfettered access to the Receiver for the purpose of allowing the Receiver 

to recover and fully copy all of the information contained therein whether by way of 

printing the information onto paper or making copies of computer disks or such other 

manner of retrieving and copying the information as the Receiver in its discretion deems 

expedient, and shall not alter, erase or destroy any Records without the prior written 

consent of the Receiver.  Further, for the purposes of this paragraph, all Persons shall 

provide the Receiver with all such assistance in gaining immediate access to the 

information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account 

numbers that may be required to gain access to the information. 
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7. THIS COURT ORDERS that the Receiver shall provide each of the relevant 

landlords with notice of the Receiver’s intention to remove any fixtures from any leased 

premises at least seven (7) days prior to the date of the intended removal.  The relevant 

landlord shall be entitled to have a representative present in the leased premises to 

observe such removal and, if the landlord disputes the Receiver’s entitlement to remove 

any such fixture under the provisions of the lease, such fixture shall remain on the 

premises and shall be dealt with as agreed between any applicable secured creditors, 

such landlord and the Receiver, or by further Order of this Court upon application by the 

Receiver on at least two (2) days notice to such landlord and any such secured 

creditors. 

8. THIS COURT ORDERS that all Persons, including without limitation, the Debtors 

and all entities affiliated (as such term is defined in the Business Corporations Act 

(Ontario)) with Index Holding Group Inc. (collectively, the “Index Group”), and each of 

them, shall be required to cooperate, and share information, with the Receiver, in 

connection with all books and records, contracts, agreements, permits, licenses and 

insurance policies and other documents in respect of the Debtors, or any one or more of 

them, and the Property. In addition to the foregoing, general cooperation and 

information sharing requirements, the Index Group, or any of them, shall be required to 

do the following: (a) in respect of any and all such contracts, agreements, permits, 

licenses and insurance policies and other documents: (1) maintain them in good 

standing and provide immediate notice and copies to the Receiver of any 

communications received from regulators, providers, lessors or franchisors in respect 

thereof; (2) provide immediate notice to the Receiver of any material change and/or 

pending material change to the status quo in respect thereof; and (3) provide thirty (30) 

days’ written notice to the Receiver of any renewal date, termination date, election date 

or similar date in respect thereof; and (b) assist, and cooperate with, the Receiver in 

obtaining any further permits and licenses that may be required in the Receiver’s 

discretion, acting reasonably, in consultation with the Applicant. 
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NO PROCEEDINGS AGAINST THE RECEIVER 

9. THIS COURT ORDERS that no proceeding or enforcement process in any court 

or tribunal (each, a “Proceeding”), shall be commenced or continued against the 

Receiver except with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY 

10. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors, 

or any one or more of them, or the Property shall be commenced or continued except 

with the written consent of the Receiver or with leave of this Court and any and all 

Proceedings currently under way against or in respect of the Debtors, or any one or 

more of them, or the Property are hereby stayed and suspended pending further Order 

of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

11. THIS COURT ORDERS that all rights and remedies against the Debtors, or any 

one or more of them, the Receiver, or affecting the Property, including, without 

limitation, licenses and permits, are hereby stayed and suspended except with the 

written consent of the Receiver or leave of this Court, provided however that this stay 

and suspension does not apply in respect of any “eligible financial contract” as defined 

in the BIA, and further provided that nothing in this paragraph shall (i) empower the 

Receiver or the Debtors, or any one or more of them, to carry on any business which 

the Debtors, or any one or more of them, is not lawfully entitled to carry on, (ii) exempt 

the Receiver or the Debtors, or any one or more of them, from compliance with statutory 

or regulatory provisions relating to health, safety or the environment, (iii) prevent the 

filing of any registration to preserve or perfect a security interest, or (iv) prevent the 

registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

12. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, 

interfere with, repudiate, terminate or cease to perform any right, renewal right, contract, 

agreement, licence or permit in favour of or held by the Debtors, or any one or more of 
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them, in respect of the Property without written consent of the Receiver or leave of this 

Court. 

CONTINUATION OF SERVICES 

13. THIS COURT ORDERS that all Persons, including, without limitation, the Index 

Group, having oral or written agreements with the Debtors, or any one or more of them, 

in connection with or relating to the Property or statutory or regulatory mandates for the 

supply of goods and/or services, including without limitation, all computer software, 

communication and other data services, centralized banking services, payroll services, 

insurance, transportation services, utility or other services to the Debtors, or any one or 

more of them, in connection with or relating to the Property are hereby restrained until 

further Order of this Court from discontinuing, altering, interfering with or terminating the 

supply of such goods or services as may be required by the Receiver, and that the 

Receiver shall be entitled to the continued use of the Debtors’, or any one or more of 

their, current telephone numbers, facsimile numbers, internet addresses and domain 

names, provided in each case that the normal prices or charges for all such goods or 

services received after the date of this Order are paid by the Receiver in accordance 

with normal payment practices of the Debtors, or any one or more of their, or such other 

practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

14. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other 

forms of payments received or collected by the Receiver from and after the making of 

this Order from any source whatsoever, including without limitation the sale of all or any 

of the Property and the collection of any accounts receivable in whole or in part in 

connection with or relating to the Property, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new 

accounts to be opened by the Receiver (the “Post Receivership Accounts”) and the 

monies standing to the credit of such Post Receivership Accounts from time to time, net 
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of any disbursements provided for herein, shall be held by the Receiver to be paid in 

accordance with the terms of this Order or any further Order of this Court.  

EMPLOYEES 

15. THIS COURT ORDERS that all employees of the Debtors, or any one or more of 

them, shall remain the employees of such Debtor until such time as the Receiver, on 

behalf of the Debtors, or any one or more of them, may terminate the employment of 

such employees.  The Receiver shall not be liable for any employee-related liabilities, 

including any successor employer liabilities as provided for in section 14.06(1.2) of the 

BIA, other than such amounts as the Receiver may specifically agree in writing to pay, 

or in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the 

Wage Earner Protection Program Act. 

PIPEDA 

16. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose 

personal information of identifiable individuals to prospective purchasers or bidders for 

the Property and to their advisors, but only to the extent desirable or required to 

negotiate and attempt to complete one or more sales of the Property (each, a “Sale”).  

Each prospective purchaser or bidder to whom such personal information is disclosed 

shall maintain and protect the privacy of such information and limit the use of such 

information to its evaluation of the Sale, and if it does not complete a Sale, shall return 

all such information to the Receiver, or in the alternative destroy all such information.  

The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is 

in all material respects identical to the prior use of such information by the Debtors, or 

any one or more of them, and shall return all other personal information to the Receiver, 

or ensure that all other personal information is destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

17. THIS COURT ORDERS that nothing herein contained shall require the Receiver 

to occupy or to take control, care, charge, possession or management (separately 
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and/or collectively, “Possession”) of any of the Property that might be environmentally 

contaminated, might be a pollutant or a contaminant, or might cause or contribute to a 

spill, discharge, release or deposit of a substance contrary to any federal, provincial or 

other law respecting the protection, conservation, enhancement, remediation or 

rehabilitation of the environment or relating to the disposal of waste or other 

contamination including, without limitation, the Canadian Environmental Protection Act, 

the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the 

Ontario Occupational Health and Safety Act and regulations thereunder (the 

“Environmental Legislation”), provided however that nothing herein shall exempt the 

Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything 

done in pursuance of the Receiver’s duties and powers under this Order, be deemed to 

be in Possession of any of the Property within the meaning of any Environmental 

Legislation, unless it is actually in possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

18. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a 

result of its appointment or the carrying out the provisions of this Order, save and 

except for any gross negligence or wilful misconduct on its part, or in respect of its 

obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act.  Nothing in this Order shall derogate from the protections 

afforded the Receiver by section 14.06 of the BIA or by any other applicable legislation.  

RECEIVER’S ACCOUNTS 

19. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be 

paid their reasonable fees and disbursements, in each case at their standard rates and 

charges unless otherwise ordered by the Court on the passing of accounts, and that the 

Receiver and counsel to the Receiver shall be entitled to and are hereby granted a 

charge (the “Receiver’s Charge”) on the Property, as security for such fees and 

disbursements, both before and after the making of this Order in respect of these 

proceedings, and that the Receiver’s Charge shall form a first charge on the Property in 
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priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) 

of the BIA. 

20. THIS COURT ORDERS that the Receiver and its legal counsel shall pass their 

accounts from time to time, and for this purpose the accounts of the Receiver and its 

legal counsel are hereby referred to a judge of the Commercial List of the Ontario 

Superior Court of Justice. 

21. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver 

shall be at liberty from time to time to apply reasonable amounts, out of the monies in its 

hands, against its fees and disbursements, including legal fees and disbursements, 

incurred at the standard rates and charges of the Receiver or its counsel, and such 

amounts shall constitute advances against its remuneration and disbursements when 

and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

22. THIS COURT ORDERS that the Receiver be at liberty and it is hereby 

empowered to borrow by way of a revolving credit or otherwise, such monies from time 

to time as it may consider necessary or desirable, provided that the outstanding 

principal amount does not exceed $250,000 (or such greater amount as this Court may 

by further Order authorize) at any time, at such rate or rates of interest as it deems 

advisable for such period or periods of time as it may arrange, for the purpose of 

funding the exercise of the powers and duties conferred upon the Receiver by this 

Order, including interim expenditures.  The whole of the Property shall be and is hereby 

charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) as 

security for the payment of the monies borrowed, together with interest and charges 

thereon, in priority to all security interests, fees, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subordinate in 

priority to the Receiver’s Charge and the charges as set out in sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA. 
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23. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any 

other security granted by the Receiver in connection with its borrowings under this 

Order shall be enforced without leave of this Court. 

24. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue 

certificates substantially in the form annexed as Schedule “A” hereto (the “Receiver’s 

Certificates”) for any amount borrowed by it pursuant to this Order. 

25. THIS COURT ORDERS that the monies from time to time borrowed by the 

Receiver pursuant to this Order or any further order of this Court and any and all 

Receiver’s Certificates evidencing the same or any part thereof shall rank on a pari 

passu basis, unless otherwise agreed to by the holders of any prior issued Receiver’s 

Certificates.  

SERVICE AND NOTICE 

26. THIS COURT ORDERS that The Guide Concerning Commercial List E-Service 

(the “Protocol”) is approved and adopted by reference herein and, in this proceeding, 

the service of documents made in accordance with the Protocol (which can be found on 

the Commercial List website at https://www.ontariocourts.ca/scj/practice/practice-

directions/toronto/eservice-commercial/) shall be valid and effective service.  Subject to 

Rule 17.05 this Order shall constitute an order for substituted service pursuant to Rule 

16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of Civil 

Procedure and paragraph 21 of the Protocol, service of documents in accordance with 

the Protocol will be effective on transmission.  This Court further orders that a Case 

Website shall be established in accordance with the Protocol with the following URL 

www.mnpdebt.ca/Index-Group-et-al. 

27. THIS COURT ORDERS that if the service or distribution of documents in 

accordance with the Protocol is not practicable, the Receiver is at liberty to serve or 

distribute this Order, any other materials and orders in these proceedings, any notices 

or other correspondence, by forwarding true copies thereof by prepaid ordinary mail, 

courier, personal delivery or facsimile transmission to the Debtors’, or any one or more 

of their, creditors or other interested parties at their respective addresses as last shown 

https://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/
https://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/
https://protect-eu.mimecast.com/s/m6nMCr6ZuDOgLYszPo5N?domain=mnpdebt.ca
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on the records of the Debtors, or any one or more of them, and that any such service or 

distribution by courier, personal delivery or facsimile transmission shall be deemed to be 

received on the next business day following the date of forwarding thereof, or if sent by 

ordinary mail, on the third business day after mailing. 

GENERAL 

28. THIS COURT ORDERS that the Receiver may from time to time apply to this 

Court for advice and directions in the discharge of its powers and duties hereunder. 

29. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver 

from acting as a trustee in bankruptcy of the Debtors, or any one or more of them.  For 

greater certainty, the Property shall remain subject to the terms of this Order including 

without limitation paragraph 3 hereof and, subject to further Court Order, shall not vest 

in MNP as trustee in bankruptcy of the Debtors, or any one or more of them. 

30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, 

tribunal, regulatory or administrative body having jurisdiction in Canada or in the United 

States to give effect to this Order and to assist the Receiver and its agents in carrying 

out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies 

are hereby respectfully requested to make such orders and to provide such assistance 

to the Receiver, as an officer of this Court, as may be necessary or desirable to give 

effect to this Order or to assist the Receiver and its agents in carrying out the terms of 

this Order.  

31. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized 

and empowered to apply to any court, tribunal, regulatory or administrative body, 

wherever located, for the recognition of this Order and for assistance in carrying out the 

terms of this Order, and that the Receiver is authorized and empowered to act as a 

representative in respect of the within proceedings for the purpose of having these 

proceedings recognized in a jurisdiction outside Canada. 

32. THIS COURT ORDERS that the Applicant shall have its costs of this Application, 

up to and including entry and service of this Order, provided for by the terms of the 
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Applicant’s security or, if not so provided by the Applicant’s security, then on a 

substantial indemnity basis to be paid by the Receiver from the Debtors, or any one or 

more of their estates, with such priority and at such time as this Court may determine. 

33. THIS COURT ORDERS that any interested party may apply to this Court to vary 

or amend this Order on not less than seven (7) days’ notice to the Receiver and to any 

other party likely to be affected by the order sought or upon such other notice, if any, as 

this Court may order. 

34. THIS COURT ORDERS that this Order is effective from today’s date and it is not 

required to be entered. 

________________________________________ 



 

 

 

SCHEDULE “A” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that MNP Ltd., the receiver (the “Receiver”) of (a) all of the 

properties, assets and undertaking (collectively, the “Personal Property”) of Index 

Holding Group Inc., Index Group of Companies Inc., Index International Inc., Index 

Foods Inc., 2640179 Ontario Inc., 11030434 Canada Ltd., 2700774 Ontario Inc., 

2700767 Ontario Inc., 2683960 Ontario Ltd., 11030418 Canada Inc., 2723710 Ontario 

Inc., 2718366 Ontario Inc., 2737332 Ontario Inc., 2737334 Ontario Inc., 2723714 

Ontario Inc., 2723716 Ontario Inc., 2737338 Ontario Inc., 2790760 Ontario Inc., 

2775290 Ontario Inc., 2775296 Ontario Inc. and 421 Wharncliffe Ltd. (collectively, the 

“Debtors”), or any one or more of them, and in all proceeds arising therefrom; and (b) 

the real property municipally known as 421 Wharncliffe Road South, London, Ontario, 

and as legally described as PT LT 1, PL29, PTS 1&2, 33R5153 & PT2, 33R5487 S/T 

837774 IF ANY, S/T 583284 IF ANY; LONDON/WESTMINSTER (the “421 Real 

Property”, and together with the Personal Property, the “Property”) appointed by Order 

of the Ontario Superior Court of Justice (Commercial List) (the “Court”) dated the ___ 

day of  ______, 20__ (the “Order”) made in an application having Court file number CV-

⚫, has received as such Receiver from the holder of this certificate (the “Lender”) the 

principal sum of $___________, being part of the total principal sum of $___________ 

which the Receiver is authorized to borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the 

Lender with interest thereon calculated and compounded [daily][monthly not in advance 

on the _______ day of each month] after the date hereof at a notional rate per annum 

equal to the rate of ______ per cent above the prime commercial lending rate of Bank of 

_________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together 

with the principal sums and interest thereon of all other certificates issued by the 



-2- 

 

 

Receiver pursuant to the Order or to any further order of the Court, a charge upon the 

whole of the Property, in priority to the security interests of any other person, but subject 

to the priority of the charges set out in the Order and in the Bankruptcy and Insolvency 

Act, and the right of the Receiver to indemnify itself out of such Property in respect of its 

remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are 

payable at the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates 

creating charges ranking or purporting to rank in priority to this certificate shall be issued 

by the Receiver to any person other than the holder of this certificate without the prior 

written consent of the holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to 

deal with the Property as authorized by the Order and as authorized by any further or 

other order of the Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay 

any sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 

 MNP Ltd., solely in its capacity 
 as Receiver of the Property, and not in its 
personal capacity  

  Per:  

   Name:  

   Title:  



 

 

 

 

CANADIAN WESTERN BANK - and -  INDEX HOLDING GROUP INC., et al. 

Applicant  Respondents 
 Court File No.   CV-23-00698447-00CL 

 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

PROCEEDING COMMENCED AT 
TORONTO 

 
ORDER 

(APPOINTING RECEIVER) 

 
Cassels Brock & Blackwell LLP 
2100 Scotia Plaza 
40 King Street West 
Toronto, ON  M5H 3C2 

Jeremy Bornstein LSO #: 65425C 
Tel: 416.869.5386 
jbornstein@cassels.com  

Stephanie Fernandes LSO #: 85819M 
Tel: 416.860.6481 
sfernandes@cassels.com 

Lawyers for the Applicant 
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MANAGEMENT AGREEMENT 

THIS AGREEMENT made as of the 8th day of May 2023. 
 
BETWEEN: 
 

MNP Ltd., in its capacity as Court – Appointed Receiver of 2700774 Ontario 
Inc. o/a Popeye’s at 22 Stevenson Rd, Oshawa, Index Foods Inc. o/a 
Popeye’s at 965 Dundas St. W., Whitby and Index International Inc. o/a 
Popeye’s at 1525 Dundas St., Oshawa (collectively the “Debtors”), and not 
in its personal capacity, 
 
(hereinafter called “MNP”) 
 
 
   -and- 

 
Dahiem’s Management Services Inc. 

 
(hereinafter called the “Manager”) 

 
 
 WHEREAS by Order of the Ontario Superior Court of Justice granted on the 8th day 
of May, 2023, MNP was appointed Receiver of all the property, assets and undertaking of the 
Debtors. 

 AND WHEREAS the parties mutually desire that the Manager manage the 
Popeye’s restaurants located at 22 Stevenson Rd. Oshawa, 965 Dundas St. W, Whitby and 1525 
Dundas St., Oshawa (collectively the “Restaurants”) owned by the Debtors for and on behalf of 
MNP. 

 NOW THEREFORE THIS AGREEMENT WITNESSES that, in consideration of the 
mutual covenants and agreements contained herein and other good and valuable consideration, 
the receipt and sufficiency of which are hereby acknowledged by each of the parties hereto, the 
parties covenant and agree as follows: 

 

ARTICLE 1  
TERM OF AGREEMENT 

 

1.1 Term of Agreement 
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 The term of agreement (the “Term”) shall commence on May 8, 2023, at the time 
at which the receivership appointment became effective and shall continue until the effective 
date of any termination pursuant to and in accordance with the terms hereof.  

  

1.2 Minimum Term  

 
The Manager undertakes to continue this Agreement for a minimum of three 

months.  

 

1.3 Termination by MNP 

 
This agreement may be terminated at any time, at the option of MNP in their sole 

and unfettered discretion, by giving not less than 5 days prior written notice of such termination 
to the Manager.  

 

ARTICLE 2  
ENGAGEMENT OF MANAGER 

 

2.1  Engagement of Manager 

 
 MNP hereby engages the Manager to act as the manager of the Restaurants 
during the Term upon and subject to the terms and conditions set out in this agreement.  The 
Manager hereby accepts such engagement and agrees, during the Term, on behalf of and for the 
account of MNP, to operate and manage the Restaurant and to perform all duties and provide all 
management services necessary or appropriate for the operation and management of the 
Restaurants (collectively, the “Management Services”) including, without limitation, the 
following: 

 
a) the selection, supervision, direction, training and assignment of the duties of all 

such employees as are necessary and appropriate for the proper operation and 
maintenance of the Restaurants; 

b) the provision of a weekly summary of payroll hours per location indicating the 
hours worked per day for each employee for the previous week. The summary 
shall be for the week ending on the Friday and provided to the Receiver by the 
following Monday at noon for each location; 
 

c) supervision, direction and control of the collection, receipt of and giving of 
receipts for all services or income of any nature derived from the operation of the 
Restaurants; 
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d) supervising, approving and submitting for payment all expenses incurred in the 

operation of the Restaurants including, without limitation, inventory supplies,  
garbage removal, franchise related fees, promotional and advertising costs, other 
than those required pursuant to the terms of the Franchise Agreement; 

 
e) arranging for such repairs and replacements as are necessary for the proper 

operation of the Restaurants and the maintenance thereof in a good state of 
repair. If the cost of any individual repair is expected to exceed $250, consent of 
the Receiver shall be required in advance; 

 
f) the purchasing of such inventories, provisions, supplies and equipment as are 

reasonably necessary for the proper and efficient maintenance and operation of 
the Restaurants with approval in advance from MNP for any unusual expenditures 
in excess of $250; and, 

 
g) the preparation and delivery to MNP, on a daily basis, of a sales and cash 

reconciliation report from the POS system in the ordinary course. 
 

2.2  Authority of Manager 

 
 Notwithstanding any other provision contained in this agreement, the authority 
and discretion of the Manager in relation to the management of the Restaurants in accordance 
with this agreement shall at all times be subject to and limited by the terms of the appointment 
of MNP as Receiver of the Debtors. 

 

2.3  Manager as Agent for MNP 

 
 In taking any action pursuant to and in accordance with this Agreement, the 
Manager will be acting only as agent for MNP and nothing in this Agreement shall be construed 
as creating a partnership or joint venture or employment or any other relationship between the 
parties hereto except that of principal and agent.  Neither the Manager nor any of its officers, 
directors, or employees shall be considered as employees of MNP.  

 

2.4  Manager’s Obligations on Termination 

 
 The Manager agrees that at the end of the Term it shall promptly deliver to MNP 
all bookkeeping and accounting data and records, agreements, vouchers, invoices, memoranda, 
correspondence, files and other documents and information pertaining to the Restaurants and 
the Manager’s management thereof, all as required by MNP. 
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2.5  Compensation to the Manager 

 

 The Manager shall be entitled to a management fee of $2,000 per month per 
restaurant plus applicable HST and such fee shall be prorated accordingly and payable monthly 
in arrears. The Manager shall submit a monthly invoice for the provision of its services to MNP in 
its capacity as the Receiver of the individual debtor company. 

 

 

ARTICLE 3  
OPERATIONAL MATTERS 

 

3.1 Bank Account 

 MNP shall establish one or more accounts in the name of MNP with TD Bank 
located at 220 Commerce Valley Dr. W., Markham ON (the “Bank Accounts”).  The Bank Accounts 
shall be used by MNP and the Manager for the purposes of from time to time (a) collecting all 
income, fees, receipts, refunds, rebates, repayments, credits, deposits, security deposits, as well 
as all other revenue of any kind derived from the Restaurants, including, but not limited to, any 
proceeds under any insurance policies attached to the Restaurants, and any proceeds from the 
disposition of the property of the Debtors (collectively, the “Receipts”) and (b) disbursing all such 
Receipts in accordance with the terms of this Agreement. 

 

3.2 The Bank Accounts shall be the only repository of the Receipts.    

 
3.3 Signing Authority. The Bank Accounts shall specify and record that all 
disbursements from such account, whether by cash, cheque, bank draft, wire transfer, debit, 
transfer or the like, shall at all times require the signature of MNP. 

 

ARTICLE 4  
ADDITIONAL OBLIGATIONS 

 

4.1 The Manager agrees that it will carry out the Management Services in accordance 
with all directions received from MNP and in accordance with the operating regulations and 
requirements in the franchise and licensing agreements between the Debtors and Popeyes 
Louisiana Kitchen, Inc. 
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4.2 The Manager acknowledges that in performing its obligations and duties 
hereunder, it will develop and acquire experience and knowledge with respect to the business of 
the Debtors. The Manager agrees that such knowledge and experience will be used solely and 
exclusively in furtherance of the business interests of the Debtors, and not in any manner which 
would be detrimental to the Debtors. 

  

4.3 The Manager shall not, without the prior written consent of MNP, directly or 
indirectly, participate in the ownership of, or derive any benefit from, any entity which does 
business with the Debtors. 

  

4.4 The Manager acknowledges that in the course of performing its duties, it will have 
access to confidential information concerning the activities, business operations, and customers 
of the Debtors (the” Information”). The Manager agrees to keep the Information confidential 
and will not disclose the Information to any person or use the Information for any purpose other 
than the discharge of its obligations under this Agreement.  

 

ARTICLE 5  
BOOKS AND RECORDS 

5.1 Maintenance of Records 

 
 The Manager shall at all times maintain appropriate records in accordance with 
good accounting practice wherein it incurs income and expenses of the Restaurants and all 
transactions it enters into in performing and observing its obligations pursuant to this Agreement 
shall be kept separate and apart from other properties owned, operated or managed by it.  MNP 
and its authorized representatives shall have the right at all reasonable times and intervals to 
inspect such books and records, and also all agreements, vouchers, invoices, memoranda, 
correspondence, files and other documents and information pertaining to the Restaurants and 
the management thereof, and the Manager shall make available to MNP such information and 
material as MNP or its authorized representative may require for the purposes of any such 
inspection. 

 

ARTICLE 6  
INDEMNITIES 

 

6.1 Status of Manager 

 It is understood and agreed that the Manager in performing the Management 
Services pursuant to and in accordance with this Agreement shall act in all respects as agent of 
MNP and not as an independent contractor. 
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6.2 Indemnity in Favour of MNP 

 
 The Manager agrees to indemnify and save MNP harmless from all costs, claims 
and damages which may arise from the Manager’s failure to observe and perform its obligations 
pursuant to this Agreement promptly and in accordance with the terms hereof or from any 
negligence, malfeasance or wilful misconduct of the Manager. The Manager’s agreement to 
indemnify MNP and save it harmless shall not extend to liability arising from any negligence, 
malfeasance or wilful misconduct of MNP. 

 

6.3 Survival of Indemnities 

 
 The Manager and MNP agree that the Manager’s agreement to indemnify and 
save MNP harmless provided for in this Article shall survive the termination of this Agreement 
notwithstanding any contrary provision contained in the Agreement.  

 

6.4 Notice 

 
 The Manager agrees to notify MNP promptly of any suit, proceeding or action 
commenced or taken or threatened against MNP or the Manager or otherwise pertaining to the 
Restaurant of which the Manager is or becomes aware. 

 
CONDITIONS 

 

7.1 This Agreement is conditional upon the receipt by MNP of the written 
acknowledgment and approval of this Agreement by Popeyes Louisiana Kitchen, Inc., and until 
receipt of the written approval hereof from  Popeyes Louisiana Kitchen, Inc., this Agreement shall 
be of no force or effect. 

 

ARTICLE 7  
GENERAL PROVISIONS 

8.1 Force Majeure 

 
 If the performance by the Manager of any of its obligations under this Agreement 
is prevented or delayed by reason of any flood, riot, fire, strike, explosion, war or other cause 
beyond the reasonable control of the Manager, then and in every such event, such prevention or 
delay shall not be deemed a breach of this Agreement to the extent that it results from such 
causes.  Forthwith upon the occurrence of any such event, the Manger shall notify MNP of the 
nature and extent thereof.  In the event that any of such causes results in substantial interference 
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with the operations of the Restaurants, then MNP and the Manager will negotiate in good faith 
and attempt to agree upon a per diem rate for any of the Management Services which the 
Manager is still required to perform during such period of substantial interference.  

 

8.2 Time of Essence 

 
 Time shall be of the essence of this Agreement. 

8.3 Entire Agreement 

 
 This Agreement constitutes the entire agreement between the parties with 
respect to the subject matter hereof and there are no other representations, warranties, 
undertakings or agreements between the parties relating to the subject matter hereof, whether 
written or oral.  

8.4 Notices 

 
a) Any notice or other communication to be given hereunder to any 
of the parties hereto shall be in writing and delivered personally, or sent by 
telecopy or facsimile transmission to such party at its number set out below, or if 
postal services and deliveries are then operating, mailed by registered mail to such 
party at its address set out below, namely: 

 
 

  MNP Ltd. 
  1900 – 1 Adelaide Street East 
  Toronto Ontario 
  M5C 2V9 
 
  Attention:  Deborah Hornbostel 
  Email: deborah.hornbostel@mnp.ca 
 
  To the Manager: 
 
  Dahiem’s Management Services Inc. 
  ___________________ 
  ___________________ 
  _______________________ 
 
  Attention:  Dahiem Mumtaz 
  Email: dahiem.mumtaz@gmail.com 
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or at such address as the part to whom such notice or other communication is to 

be given may have designated by notice so given to the other parties hereto. 

 
b) Any notice or other communication given as aforesaid shall be 
deemed to have been given on the date of delivery if delivered in person, or on 
the first business day next following the date of sending if sent by telecopy or 
facsimile transmission, or if mailed, on the third business day following the date 
of mailing if postal service and deliveries are then operating. 
 

8.5 Proper Law 

 
 This Agreement shall be construed in accordance with, and be governed in all 
respects by, the laws of the Province of Ontario and the laws of Canada applicable therein. 

 

8.6 Counterparts 

 
 This Agreement may be executed in one or more counterparts, each of which 
counterparts so executed shall constitute and be deemed to be an original, and all of which 
together shall constitute one and the same agreement. 

 

8.7 Successors and Assigns 

 
 This Agreement shall inure to the benefit of and be binding on the successors and 
permitted assigns of the parties hereto. 

 
 
Executed at Toronto, this 8th day of May, 2023.  
 
 

MNP Ltd., Receiver of 2700774 Ontario Inc., Index 
Foods Inc. and Index International Inc. and not in 
its personal capacity  
 
Per: __________________________ 
        Deborah Hornbostel  
        Senior Vice-President 
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Dahiem’s Management Services Inc. 
 
 
Per: ___________________________ 
       Dahiem Mumtaz 
  President 

 
 
 
 
Popeyes Louisiana Kitchen, Inc. is signing this Agreement solely for the purpose of Section 7.1. 
 
Acknowledged And Approved this _ day of May, 2023.  
 
Popeyes Louisiana Kitchen, Inc.  
 
Per: __________________________ 
Name: __________________________ 
Title: __________________________ 
I have authority to bind the Corporation  
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Jerry Henechowicz 
Senior Vice-President
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Properties 

PIN 08398 - 0360 LT 
Description PT LT 1, PL 29, PTS 1 & 2, 33R5153 & PT 2, 33R5487 S/T 837774 IF ANY, S/T 583284 IF

ANY ; LONDON/WESTMINSTER 
Address 421 WHARNCLIFFE RD S

LONDON

 
Applicant(s)

 

This Order/By-law affects the selected PINs.
 
 

Name THE CORPORATION OF THE CITY OF LONDON

Address for Service P.O. Box 5035, London, ON  N6A 4L9
This document is being authorized by a municipal corporation Karen Chambers, Property Standards Officer. 
This document is not authorized  under Power of Attorney by this party.

 
Statements

 
This application is based on a government/authority order See Schedules. The order is still in full force and effect.

 
Signed By

Sachit Tatavarti-Bharatam 300 Dufferin Ave Suite1014, P.O.
Box 5035
London
N6A 4L9

acting for
Applicant(s)

Signed 2022 09 22

Tel 519-661-4940

Fax 519-661-5530 
I have the authority to sign and register the document on behalf of the Applicant(s). 

 
Submitted By

CITY OF LONDON 300 Dufferin Ave Suite1014, P.O. Box
5035
London
N6A 4L9

2022 09 22

Tel 519-661-4940

Fax 519-661-5530

 
Fees/Taxes/Payment

 

Statutory Registration Fee $66.30

Total Paid $66.30

 

LRO #  33    Application To Register Government Order Registered as ER1490874  on  2022 09 22      at 15:35

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 3



THE CORPORATION OF THE CITY OF LONDON

ORDER
Issued Pursuant to Subsection 15.2(2) of the Ontario Building Code Act, S.0.1992, c.23

ORDER NUMBER: 

DATE ISSUED:

ISSUED TO:

MUNICIPAL ADDRESS: 

LEGAL DESCRIPTION:

PV 22-027267

August 10, 2022

421 Wharncliffe Ltd 
421 Wharncliffe Rd S 
LONDON ON N6J 2M6

421 Wharncliffe Rd S., London ON

PLAN 29 PT LOT 1 RP 33R5153 PART 2 RP 33R5487 PART 2 REG 
17273.00SF 87.10FR D

BE ADVISED that on August 10, 2022 an inspection of the above-noted property revealed the 
property does not conform to the standards prescribed in The City of London Property Standards By- 
Law CP-24.

The particulars of the repairs to be made are set out in the “Schedule of Repairs to be Made”, 
attached hereto, and forming part of this ORDER.

You are Hereby Ordered to carry out the repairs as set out in the “Schedule of Repairs to be Made” 
or the site is to be cleared of all buildings, structures, debris or refuse. This ORDER shall be complied 
with and the property brought into conformance with the standards prescribed in the Property 
Standards By-law on or before August 29, 2022.

Where it has been determined that the repairs or clearance as set out in this Order have not been 
carried out in accordance with this ORDER as confirmed or modified, in addition to any possible 
court action, The Corporation of the City of London may carry out the repairs or clearance at the 
owner’s expense. The Corporation of the City of London shall have a lien on the land for the amount 
spent on the repairs or clearance and the amount shall have priority lien status as described in 
section 1 of the Municipal Act, 2001. The amount may be added to the tax roll of the property.

You are Hereby Advised that if you are not satisfied with the terms or conditions of this ORDER, 
you may appeal by sending a notice of appeal, including grounds for appeal and applicable fee, to 
the City Clerk’s Office, Room 308, City Hall, PO Box 5035, London, Ontario, N6A 4L9. The Hearing 
fee is $150.00, as set out in the Fees and Charges By-Law.

TAKE NOTICE that the final day to give notice of APPEAL FROM THIS ORDER shall be August 
29, 2022.

In the event that no appeal is received within the above prescribed period, the ORDER shall be 
deemed to be confirmed and shall be final and binding. You are expected to comply with the terms 
and conditions of this ORDER to avoid any possible enforcement actions being taken.

Where a permit is required to carry out a repair required to comply with this Order, it is the 
responsibility of the owner to obtain any such permit.

Failure to comply with this ORDER may result in enforcement action being taken.

DATED AT LONDON, ONTARIO, this 10th day of August 2022.

KAREN CHAMBERS 
PROPERTY STANDARDS OFFICER

Y:\Shared\building\PropStnd.Section\Orders\2022\Chambers\wharnclifferds421 .PS Order Form.docx



"SCHEDULE OF REPAIRS TO BE MADE”

Municipal Address 421 Wharncliffe Rd S File No. PV 22-027267

Date of Inspection August 10, 2022

Owner 421 Wharncliffe Ltd
421 Wharncliffe Rd S
LONDON ON N6J 2M6

11 Non-conformance: Damaged walls and foundation.

By-law Section: 4.2 Foundation, Walls, Columns, Beams, Floor and Roof 
Slabs

4.2.1 Foundation, Walls - Maintained

All exterior surfaces on a building shall be maintained.

Repair to be made: Remove/repair damaged walls, floor and foundation comply with 
the CP-24 by-law.

2) Non-conformance: Damaged windows.

By-law Section: 4.3 Doors, Windows and Skylights

4.3.2 Doors, Windows - Maintained

All exterior surfaces on a building shall be maintained.

Repair to be made: Repair/remove damaged doors to comply with the CP-24 by-law.

3) Non-conformance: Damaged roof.

By-law Section: 4.4 Roofs and Roof Structures

4.4.1 Roof/Related Roof Structure

All exterior surfaces on a building shall be maintained.

Repair to be made: Repair/remove damaged roof to comply with the CP-24 by-law.

For properties with Heritage designation, or that fall within a designated Heritage area, 
Section 2.7 of By-law CP-24 will apply and a Heritage alteration permit may be 
required. Please contact a Heritage Planner at 519-661-4980 for more information.

No order made under section 15.2 of the Building Code Act in respect of a Part IV heritage 
property or a Part V heritage property shall state that the site is to be cleared of all buildings 
or structures and left in a graded and levelled condition. That part of an order in respect of a 
Part IV heritage property or a Part V heritage property that states that a site is to be cleared 
of all buildings or structures and left in a graded and levelled condition is of no force or effect.

August 10, 2022 
KC:sb
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Index Holding Group Inc. and Certain of its Related and Affiliated Entities 

Sale Process 
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Purpose 

1. The proposed sale process (the “Sale Process”) for certain assets of the Index Holding Group Inc. 

and certain of its related and affiliated entities (collectively the “Index Group”) for sale of its assets 

and business (collectively, the “Assets”) would be conducted by MNP Ltd. in its capacity as court-

appointed receiver and manager (the "Receiver") with the input and assistance of Dickinson Wright 

LLP (the “Legal Counsel”), and in consultation with Canadian Western Bank (“CWB”), in 

accordance with the terms and timeline set out below. 

2. Any contemplated sale shall be subject to approval by the Court. 

3. Unless otherwise indicated herein, any event that occurs on a day that is not a business day shall be 

deemed to occur on the next business day. 

4. Notwithstanding anything contained herein, the Receiver shall have the right to enter into an 

exclusive transaction for the sale of the Property, or any portion thereof, outside the Sale Process prior to 

the selection of a Successful Offeror. 

 
Sale Process Procedures 

5. The Receiver, in conjunction with MNP LLP’s food services and corporate finance groups will 

compile a list of prospective purchasers that are most likely to be acceptable as franchisees for the 

operations of the Popeye’s Louisiana Kitchen and/or Denny’s restaurants owned by Index Group that are 

the subject of this sale (together with any other party expressing an interest in the Property, the "Prospective 

Purchasers”). The Receiver will make reasonable efforts to canvass the interest, if any, in the Property, of 

all Prospective Purchasers. 

6. The sale of the Property will be on an “as is, where is” basis without representations or warranties 

of any kind, nature or description by the Receiver, or any of their respective directors, officers, partners, 

employees, agents, advisors or estates, except to the extent as may be set forth in a Successful Offer (as 

defined herein), and approved by the Court.  By submitting a bid, each Prospective Offeror (as defined 

herein) shall be deemed to acknowledge and represent that it has had an opportunity to conduct any and all 

due diligence regarding the Property prior to making its bid, that it has relied solely upon its own 

independent review, investigation and/or inspection of any documents and/or the Property in making its 



Index Holding Group Inc. and Certain of its Related and Affiliated Entities 

Sale Process 
 
 

2 
 

bid, and that it did not rely upon any written or oral statements, representations, warranties, or guarantees, 

express, implied, statutory or otherwise, regarding the Property or the completeness of any information 

provided in connection therewith, except as expressly stated in this Sale Process or as set forth in a 

Successful Offer and approved by the Court. 

7. The Receiver will distribute to Prospective Purchasers an interest solicitation letter (“Teaser”) 

which will provide an overview of this opportunity. A Confidentiality and Non-Disclosure Agreement 

(“NDA”) will also be distributed to the Prospective Purchasers. Prospective Purchasers will be required to 

sign the NDA in order to gain access to confidential information and to commence performing due 

diligence, if the Receiver determines that such Prospective Purchaser has a bona fide interest in the purchase 

of the Property (each Prospective Purchaser who signs a NDA being a “Prospective Offeror”). All NDA’s 

shall enure to the benefit of any purchaser of the Property. 

8. The Receiver will provide to each Prospective Offeror: (i) a confidential information memorandum 

(“CIM”) prepared with information available to the Receiver, (ii) access to a secure electronic data room 

(the “Data Room”) established by the Receiver with information and documentation in the possession of 

the Receiver (which will include certain relevant and customary financial, operational and other information 

regarding the Property), and (iii) a proposed form of agreement of purchase and sale with the Receiver 

named as vendor (the “APS”). 

9. The Receiver will also facilitate, due diligence by Prospective Offerors, including arranging site 

visits, as the Receiver determines appropriate. The Receiver may also attend such site visits as it considers 

appropriate. 

10. Notwithstanding paragraph 8 above, the Receiver shall have the right to deny or limit any 

Prospective Offeror's access to confidential information, which may include denying access to confidential 

information, if in the Receiver’s reasonably held view such Prospective Offerors are not likely to be serious 

about submitting an offer for the Property. 

11. The Receiver makes no representation or warranty as to the information to be provided through 
this due diligence process or otherwise. 
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Timeline 

12. A chart summarizing the material timelines for the Sale Process is set out below: 

  Event Timeline 

1 Receiver to prepare the list of Prospective Purchasers, the 
Teaser, the NDA, the Data Room, CIM, APS, and draft 
advertisements 

Commencing on June 5, 
2023 
 

2 Publish notice of the sale in a nationally circulated food service 
trade journal and website.   

During the week of June 
5, 2023 

3 Publish notice of the sale on the Receiver’s website and through 
the Insolvency Insider e-mail publication 

Commencing on  
June 5, 2023 

4 Distribute Teaser and the NDA to those identified as Prospective 
Purchasers 

Commencing on  
June 5, 2023 

5 Commence distribution of CIM and providing data room access 
to Prospective Offerors, after receiving executed copy of NDA 
(subject to the Receiver’s discretion as outlined herein) 

Commencing on June 5, 
2023 

6 Plan and provide tours of the Index Group’s operations  From June 13 to  
June 29, 2023 

7 Discussion with Prospective Offerors to provide updates and to 
resolve their queries 

From June 13 to  
June 30, 2023 

8 Deadline for submission of Offers July 4, 2023 at 5:00 PM 
(Toronto Time) (the 
“Deadline”) 
 9 Acceptance of Successful Offer(s) Up to 10 days after the 
Deadline 

10 Court motion to approve Successful Offer(s) As soon as possible after 
acceptance  
 
 

11 Complete transaction(s) Within 5 days after Court 
Approval, expected to be 
no later than July  30, 
2023 
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13. Subject to any Order of the Court, the dates set out in the Sale Process may be extended by the 
Receiver, in its sole discretion acting reasonably, in consultation with CWB, all with a view of 
maximizing the value of the Property. 
 
Submission of Offers 

14. The Receiver shall seek binding offers and accompanying material from Prospective Offerors (a 
“Binding Offer”) in accordance with the timeline set out above that provides for: 

(a) delivery of the Binding Offer by the Prospective Offeror on or before the Deadline; 

(b) the identity of each person or entity (including its shareholders) that is sponsoring or 
participating in the Binding Offer and the complete terms of such participation, evidence 
of corporate authority, and proof of such offeror's financial ability to perform the proposed 
transaction to the satisfaction of the Receiver, acting reasonably; 

(c) in the form of a binding offer capable of acceptance and irrevocable for a period of 15 days 
after the Deadline; 

(d) all Binding Offers are to be accompanied by a deposit (the “Deposit”) in the form of a wire 
transfer (to a bank account specified by the Receiver), in an amount equal to at least 10% 
of the total consideration contained in the Binding Offer; 

(e) is substantially in the form of the APS, with any changes to the Binding Offer blacklined 
against the Receiver’s form of APS; 

(f) includes an acknowledgement and representation that the Prospective Offeror: (i) it has 
had an opportunity to conduct any and all due diligence regarding the Property prior to 
making its bid, (ii) it has relied solely upon its own independent review, investigation 
and/or inspection of any documents, the Property and/or any other assets to be acquired 
and liabilities to be assumed in making its bid, and (iii) did not rely upon any written or 
oral statements, representations, promises, warranties or guaranties whatsoever, whether 
express or implied (by operation of law or otherwise), regarding the business and/or assets 
to be acquired or liabilities to be assumed or the completeness of any information provided 
in connection therewith, except as expressly stated in any definitive documents; 

(g) is not conditional upon: 
(i) the outcome of any further due diligence;  
(ii) obtaining financing;  
(iii) approval by either the Denny’s or Popeyes Franchisor; and 
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(iv) any other conditions to closing, except the usual limited conditions such as the 
issuance by the Court of an order approving the transaction and vesting title in 
and to the purchaser. 

15. Each offer submitted in accordance with paragraph 14 above shall be a “Qualified Offer” and 
each such offeror a “Qualified Offeror”, as determined by the Receiver.  

16. The Receiver may determine whether to entertain Binding Offers for the Property that do not 
conform to one or more of the requirements specified herein and deem such Binding Offers to be a 
Qualified Offer.  

Post-Offer Deadline Procedure 

17. If one or more Qualified Offers are received the Receiver may: 

(a) accept one (or more, if for distinct transactions) Qualified Offer(s) (the “Successful Offer” 
and each Qualified Offeror making the Successful Offer(s) being a “Successful Offeror”) 
and take such steps as are necessary to finalize and complete an agreement for the Successful 
Offer(s) with the Successful Offeror(s); or 

(b) continue negotiations with a selected number of Qualified Offerors (collectively, “Selected 
Offerors”) with a view to finalizing one or more agreements with one or more Selected 
Offerors. 

18. The Receiver shall not be under any obligation to accept the highest or best (or any) Qualified Offer 
and any selection of the Successful Offer(s) and the Selected Offeror(s) shall be entirely in the discretion 
of the Receiver, in consultation with the Legal Counsel. For greater certainty, the Receiver is hereby 
permitted to decline acceptance of any and all offers, including Qualified Offers. 

19. A Binding Offer may not be withdrawn, modified or amended without the written consent of the 
Receiver prior to the Successful Offer being determined.  Any such withdrawal, modification or amendment 
made without the written consent of the Receiver prior to the Successful Offer being determined shall result 
in the forfeiture of such Prospective Offeror’s deposit as liquidated damages and not as a penalty. 

20. No one, including any Prospective Purchasers, Prospective Offerors, Qualified Offerors or 
Successful Offerors, shall be entitled to nor permitted any break, termination or similar fee or 
reimbursement of any kind. For greater certainty, all such persons shall be responsible for their own fees 
and costs of any kind, including those relating to any due diligence they may have performed, and any 
offers they each may make. 

21. In the event a Qualified Offeror is not selected as a Successful Offeror, the Deposit shall be returned 
to the Qualified Offeror as soon as reasonably practicable. 
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Other Terms 

22. If a Successful Offeror breaches its obligations under the terms of its offer, and if the Receiver 
chooses not to proceed with the Successful Offeror, any Deposit submitted in connection with the 
Successful Offer shall be forfeited to the Receiver as liquidated damages and not as a penalty. 

23. The Receiver may in consultation with CWB: (a) determine which Qualified Offer, if any, is the 
highest or otherwise best offer, (b) reject at any time before the issuance and entry of an order approving a 
Successful Offer, any bid that is (i) inadequate or insufficient, (ii) not in conformity with the requirements 
of the Sale Process or any order of the Court, or (iii) contrary to the best interests of the receivership estate, 
and (c) may modify the Sale Process or impose additional terms and conditions on the sale of the Property, 
acting reasonably. 

24. The Receiver shall not have any liability whatsoever to any person or party, including without 
limitation any Prospective Purchasers, Prospective Offerors, Qualified Offerors or Successful Offers, 
Turuss, or any creditor or other stakeholder, for any act or omission related to the Sale Process. By 
submitting a bid, each Prospective Offeror shall be deemed to have agreed that it has no claim against the 
Receiver for any reason whatsoever. 

25. Following the selection of the Successful Offer(s), and subject to the timeline set out above, the 
Receiver shall bring a motion to the Court (the "Approval Motion") for an order, substantially in the form 
of the Approval and Vesting Order attached to the APS, and authorizing the Receiver to take such further 
actions as may be necessary or appropriate, to give effect to the Successful Offer(s) and vest the Receiver’s 
interest in the Property in the Successful Offeror(s). 

26. Following the granting of any Approval and Vesting Order by the Court, the Receiver shall 
complete the transaction of purchase and sale in accordance with the timeline set out above. 

27. Notwithstanding anything else contained herein, if it becomes evident to the Receiver that no 
Qualified Offers will be received, the Receiver, may terminate the Sale Process. 

28. There shall be no amendments to this Sale Process, including for greater certainty the process and 
procedures set out herein, without further order of the Court. Notwithstanding the foregoing, the Receiver 
in consultation with CWB, shall be permitted at any time, whether before or after the Deadline to extend 
the dates in the Sale Process by a total of up to three (3) weeks without further order of the Court. 

29. Sale Process is solely for the benefit of the Receiver, and nothing contained in the Sale Process 
Order or this Sale Process shall create any rights in any other person or bidder (including without limitation 
rights as third party beneficiaries or otherwise).  
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Court File No. CV-23-00698447-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

 
THE HONOURABLE ) MONDAY, THE 29TH 
 )  
JUSTICE KIMMEL ) 

 
DAY OF MAY, 2023 

 
 
B E T W E E N: 
 
(Court Seal) 
 

CANADIAN WESTERN BANK 
Applicant 

 
and 

 
INDEX HOLDING GROUP INC., INDEX GROUP OF COMPANIES INC., INDEX 

INTERNATIONAL INC., INDEX FOODS INC., 2640179 ONTARIO INC.,  
11030434 CANADA LTD., 2700774 ONTARIO INC., 2700767 ONTARIO INC.,  
2683960 ONTARIO LTD., 11030418 CANADA INC., 2723710 ONTARIO INC.,  
2718366 ONTARIO INC., 2737332 ONTARIO INC., 2737334 ONTARIO INC.,  
2723714 ONTARIO INC., 2723716 ONTARIO INC., 2737338 ONTARIO INC.,  
2790760 ONTARIO INC., 2775290 ONTARIO INC., 2775296 ONTARIO INC.,  

421 WHARNCLIFFE LTD. and 425 WHARNCLIFFE ROAD INC. 
Respondents 

 
IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY 
AND INSOLVENCY ACT, RSC 1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE 

COURTS OF JUSTICE ACT, RSO 1990, c. C.43, AS AMENDED 
 

APPROVAL AND VESTING ORDER 

 
THIS MOTION, made by MNP Ltd. in its capacity as the Court-appointed receiver (the 

“Receiver”) of the Respondents, including lands and premises legally described in Schedule A 

hereto and municipally known as 421 Wharncliffe Road South, London, Ontario (the “421 

Property”) for an order, inter alia, approving the sale transaction (the “Transaction”) 

contemplated by an agreement of purchase and sale (the “Sale Agreement”) in respect of the 

property (the “421 P between the 421 Wharncliffe Ltd. (the “Debtor”) and Muhammad Saleem  

(in trust for a corporation to be formed,  the “Purchaser”) dated March 29, 2023, as amended by 



 

 

- 2 - 

 

the First Amendment to Agreement of Purchase and Sale dated May 15, 2023, between the 

Receiver and the Purchaser (the “Sale Agreement”)  and appended to the First Report of the 

Receiver dated May 23, 2023 (the “First Report”), and vesting in the Purchaser, the right, title 

and interest of the Debtor in and to the 421 Property, was heard this day via judicial video 

conference via zoom, at Toronto, Ontario. 

ON READING the First Report and on hearing the submissions of counsel for the Receiver, 

no one appearing for any other person on the service list, although served as appears from the 

affidavit of L. Nicole Lee sworn May 23, 2023, filed:  

1. THIS COURT ORDERS that that the time for service of the Receiver’s Notice of Motion 

and Motion Record is hereby abridged and validated so that this motion is properly returnable 

today and hereby dispenses with further service thereof. 

2. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, and 

the execution of the Sale Agreement by the Receiver is hereby authorized and approved, with such 

minor amendments as the Receiver may deem necessary.  The Receiver is hereby authorized and 

directed to take such additional steps and execute such additional documents as may be necessary 

or desirable for the completion of the Transaction and for the conveyance of the Property to the 

Purchaser. 

3. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule B hereto (the “Receiver’s 

Certificate”), all of the right, title and interest of the Debtor  in and to the 421 Property shall vest 

absolutely in the Purchaser,  free and clear of and from any and all security interests (whether 

contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts (whether 

contractual, statutory, or otherwise), liens, executions, levies, charges, or other financial or 

monetary claims, whether or not they have attached or been perfected, registered or filed and 
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whether secured, unsecured or otherwise (collectively, the “Claims”) including, without limiting 

the generality of the foregoing: (i) any encumbrances or charges created by the Order of the 

Honourable Penny  dated May 8, 2023; (ii) all charges, security interests or claims evidenced by 

registrations pursuant to the Personal Property Security Act (Ontario) or any other personal 

property registry system; and (iii) those Claims listed on Schedule C hereto (all of which are 

collectively referred to as the “Encumbrances”, which term shall not include the permitted 

encumbrances, easements and restrictive covenants listed on Schedule D hereto) and, for greater 

certainty, this Court orders that all of the Encumbrances affecting or relating to the 421 Property 

are hereby expunged and discharged as against the Property. 

4. THIS COURT ORDERS that upon the registration in Land Registry Office for the Land 

Titles Division of London/ Westminster of an Application for Vesting Order in the form prescribed 

by the Land Titles Act, the Land Registrar is hereby directed to enter the Purchaser, as the owner 

of the 421 Property in fee simple, and is hereby directed to delete and expunge from title to the 

421 Property all of the Claims listed in Schedule C hereto. 

5. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of the 

Receiver’s Certificate, forthwith after delivery thereof. 

6. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of any of the Debtor and any 

bankruptcy order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of any of the Debtor; 
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the vesting of the 421 Property in the Purchaser, pursuant to this Order shall be binding on any 

trustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or 

voidable by creditors of any of the Debtor, nor shall it constitute nor be deemed to be a fraudulent 

preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable 

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or 

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to 

any applicable federal or provincial legislation. 

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order. 

8. THIS COURT ORDERS that the First Report, and the activities of the Receiver described 

therein, be and are hereby approved. 

9. THIS COURT ORDERS that the Sale Process outlined in the First Report in respect of 

certain assets, property and undertakings of the Respondents be and is hereby approved and the 

Receiver is hereby authorized to carry out and complete the Sale Process described in the First 

Report.  

 

       ____________________________________ 

        



 

 

 

 

Schedule A – Property 

PT LT 1, PL 29, PTS 1 & 2, 33R5153 & PT 2, 33R5487 S/T 837774 IF ANY, S/T 583284 IF 
ANY; LONDON/WESTMINSTER 

PIN 08398-0360(LT) 

 
 



 

 

 

 

Schedule B – Form of Receiver’s Certificate 

Court File No. CV-23-00698447-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

B E T W E E N: 
 

CANADIAN WESTERN BANK 
Applicant 

 
and 

 
INDEX HOLDING GROUP INC., INDEX GROUP OF COMPANIES INC., INDEX 

INTERNATIONAL INC., INDEX FOODS INC., 2640179 ONTARIO INC.,  
11030434 CANADA LTD., 2700774 ONTARIO INC., 2700767 ONTARIO INC.,  
2683960 ONTARIO LTD., 11030418 CANADA INC., 2723710 ONTARIO INC.,  
2718366 ONTARIO INC., 2737332 ONTARIO INC., 2737334 ONTARIO INC.,  
2723714 ONTARIO INC., 2723716 ONTARIO INC., 2737338 ONTARIO INC.,  
2790760 ONTARIO INC., 2775290 ONTARIO INC., 2775296 ONTARIO INC.,  

421 WHARNCLIFFE LTD. and 425 WHARNCLIFFE ROAD INC. 
 

Respondents 
 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY 
AND INSOLVENCY ACT, RSC 1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE 

COURTS OF JUSTICE ACT, RSO 1990, c. C.43, AS AMENDED 
 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an the Order of the Honourable Mr. Justice Penny of the Ontario Superior Court 

of Justice (Commercial List) (the “Court”) dated May 8, 2023, MNP Ltd. was appointed receiver 

(the “Receiver”) of the certain properties of 421 Wharncliffe Ltd. (the “Debtor”) and the other 

Respondents herein.  

B. Pursuant to an Order of the Court dated May 29, 2023, the Court approved the transaction 

(the “Transaction”) contemplated in an Agreement of Purchase and Sale dated March 29, 2023 

between the Debtor and Muhammad Saleem (in trust for a corporation to be formed, the 

“Purchaser”)  as amended by the First Amendment to the Agreement of Purchase and Sale dated 
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May 15, 2023 between the Receiver and the Purchaser  (the “Sale Agreement”), and provided for 

the vesting in the Purchaser of the Debtor’s right, title and interest in and to the real property known 

as PT LT 1, PL 29, PTS 1 & 2, 33R5153 & PT 2, 33R5487 S/T 837774 if any, S/T 583284 if any; 

London/Westminster (PIN 08398-0360(LT)) described more particularly in the Sale Agreement 

(the “421 Property”), which vesting is to be effective with respect to the Property upon the 

delivery by the Receiver to the Purchaser of a certificate confirming (i) the payment by the 

Purchaser of the Purchase Price for the Property; and (ii) the Transaction has been completed to 

the satisfaction of the Receiver. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Sale Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Receiver has received the Purchase Price for the 421 Property payable pursuant to the 

Sale Agreement; 

2. The conditions to Closing as set out in the Sale Agreement have been satisfied or waived 

by the Receiver and the Purchaser; and  

3. The Transaction has been completed to the satisfaction of the Receiver. 

 

This Certificate was delivered by the Receiver at __________ [TIME] on ____________ 2023. 

[Signature follows on page 2 of this Certificate] 

 

 MNP LTD., solely in its capacity as Receiver 
of the other Respondents, and not in its 
personal capacity. 

 
  Per:  
   Name:  
   Title:  



 

 

 

 

Schedule C 

REGISTRATIONS TO BE DELETED FROM PIN 08398-0360 (LT) 

 

1. Charge registered March 2, 2022 as Instrument No. ER1443829 in favour of Canadian Western 
Bank 

2. Notice of Assignment of Rents General registered March 2, 2022 as Instrument No. 
ER1443830 in favour of Canadian Western Bank 

3.  Order registered September 22, 2022 as Instrument No. ER1490874 in favour of the 
Corporation of the City of London 



 

 

 

 

Schedule D – Permitted Encumbrances, Easements 

and Restrictive Covenant related to the Real Property 

REGISTRATIONS TO BE PERMITTED ON PIN 08398-0360 (LT) 

 

1. Notice registered March 3, 2022 as Instrument No. LT377222 in favour of J. Bottom Holdings 
Limited 
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Court File No.      CV-23-00698447-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

 
THE HONOURABLE ) MONDAY, THE 29TH 
 )  
THE HONOURABLE       

JUSTICE      KIMMEL 

) 
) 
) 

WEEKDAY, THE #  

DAY OF MONTHMAY, 20YR2023 
 

 
B E T W E E N: 
PLAINTIFF  
(Court Seal) 
Plaintiff 

CANADIAN WESTERN BANK 
Applicant 

 
- and – 

DEFENDANT  
INDEX HOLDING GROUP INC., INDEX GROUP OF COMPANIES INC., INDEX 

INTERNATIONAL INC., INDEX FOODS INC., 2640179 ONTARIO INC.,  
11030434 CANADA LTD., 2700774 ONTARIO INC., 2700767 ONTARIO INC.,  
2683960 ONTARIO LTD., 11030418 CANADA INC., 2723710 ONTARIO INC.,  
2718366 ONTARIO INC., 2737332 ONTARIO INC., 2737334 ONTARIO INC.,  
2723714 ONTARIO INC., 2723716 ONTARIO INC., 2737338 ONTARIO INC.,  
2790760 ONTARIO INC., 2775290 ONTARIO INC., 2775296 ONTARIO INC.,  

421 WHARNCLIFFE LTD. and 425 WHARNCLIFFE ROAD INC. 
Respondents 

Defendant 
IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY 
AND INSOLVENCY ACT, RSC 1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE 

COURTS OF JUSTICE ACT, RSO 1990, c. C.43, AS AMENDED 
 

APPROVAL AND VESTING ORDER 

 
THIS MOTION, made by [RECEIVER'S NAME]MNP Ltd. in its capacity as the Court-

appointed receiver (the "Receiver") of the undertaking, property and assets of [DEBTOR] (the 

"Debtor"“Receiver”) of the Respondents, including lands and premises legally described in 

Schedule A hereto and municipally known as 421 Wharncliffe Road South, London, Ontario (the 

“421 Property”) for an order, inter alia, approving the sale transaction (the "“Transaction"”) 



 

 

- 2 - 

DOCSTOR: 1201927\14 

contemplated by an agreement of purchase and sale (the "“Sale Agreement")”) in respect of the 

property (the “421 P between the 421 Wharncliffe Ltd. (the “Debtor”) and Muhammad Saleem  

(in trust for a corporation to be formed,  the “Purchaser”) dated March 29, 2023, as amended by 

the First Amendment to Agreement of Purchase and Sale dated May 15, 2023, between the 

Receiver and [NAME OFthe Purchaser]  (the "Purchaser") dated [DATE]“Sale Agreement”)  and 

appended to the First Report of the Receiver dated [DATE]May 23, 2023 (the "“First Report"”), 

and vesting in the Purchaser, the Debtor’s right, title and interest in and to the assets described in 

the Sale Agreement (the "Purchased Assets")of the Debtor in and to the 421 Property, was heard 

this day at 330 University Avenue,via judicial video conference via zoom, at Toronto, Ontario. 

ON READING the First Report and on hearing the submissions of counsel for the Receiver, 

[NAMES OF OTHER PARTIES APPEARING], no one appearing for any other person on the 

service list, although properly served as appears from the affidavit of [NAME]L. Nicole Lee sworn 

[DATE]May 23, 2023, filed1:  

1. THIS COURT ORDERS that that the time for service of the Receiver’s Notice of Motion 

and Motion Record is hereby abridged and validated so that this motion is properly returnable 

today and hereby dispenses with further service thereof. 

2. 1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved,2 

and the execution of the Sale Agreement by the Receiver3 is hereby authorized and approved, with 

such minor amendments as the Receiver may deem necessary.  The Receiver is hereby authorized 

and directed to take such additional steps and execute such additional documents as may be 

                                                 
1 This model order assumes that the time for service does not need to be abridged.  The motion seeking a vesting order 
should be served on all persons having an economic interest in the Purchased Assets, unless circumstances warrant a 
different approach.  Counsel should consider attaching the affidavit of service to this Order. 

2 In some cases, notably where this Order may be relied upon for proceedings in the United States, a finding that the 
Transaction is commercially reasonable and in the best interests of the Debtor and its stakeholders may be necessary.  
Evidence should be filed to support such a finding, which finding may then be included in the Court's endorsement. 

3 In some cases, the Debtor will be the vendor under the Sale Agreement, or otherwise actively involved in the 
Transaction.  In those cases, care should be taken to ensure that this Order authorizes either or both of the Debtor and 
the Receiver to execute and deliver documents, and take other steps. 
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necessary or desirable for the completion of the Transaction and for the conveyance of the 

Purchased AssetsProperty to the Purchaser. 

3. 2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule AB hereto (the 

"“Receiver'’s Certificate"”), all of the Debtor's right, title and interest in and to the Purchased 

Assets described in the Sale Agreement [and listed on Schedule B hereto]4of the Debtor  in and to 

the 421 Property shall vest absolutely in the Purchaser,  free and clear of and from any and all 

security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or 

deemed trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or 

other financial or monetary claims, whether or not they have attached or been perfected, registered 

or filed and whether secured, unsecured or otherwise (collectively, the "“Claims"5”) including, 

without limiting the generality of the foregoing: (i) any encumbrances or charges created by the 

Order of the Honourable Justice [NAME]Penny  dated [DATE]May 8, 2023; (ii) all charges, 

security interests or claims evidenced by registrations pursuant to the Personal Property Security 

Act (Ontario) or any other personal property registry system; and (iii) those Claims listed on 

Schedule C hereto (all of which are collectively referred to as the "“Encumbrances"”, which term 

shall not include the permitted encumbrances, easements and restrictive covenants listed on 

Schedule D hereto) and, for greater certainty, this Court orders that all of the Encumbrances 

                                                 
4 To allow this Order to be free-standing (and not require reference to the Court record and/or the Sale Agreement), it 
may be preferable that the Purchased Assets be specifically described in a Schedule. 

5 The "Claims" being vested out may, in some cases, include ownership claims, where ownership is disputed and the 
dispute is brought to the attention of the Court.  Such ownership claims would, in that case, still continue as against 
the net proceeds from the sale of the claimed asset.  Similarly, other rights, titles or interests could also be vested out, 
if the Court is advised what rights are being affected, and the appropriate persons are served.  It is the Subcommittee's 
view that a non-specific vesting out of "rights, titles and interests" is vague and therefore undesirable. 
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affecting or relating to the Purchased Assets421 Property are hereby expunged and discharged as 

against the Purchased AssetsProperty. 

4. 3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

[Registry Division of {LOCATION} of a Transfer/Deed of Land in the form prescribed by the 

Land Registration Reform Act duly executed by the Receiver][Land Titles Division of 

{LOCATION}London/ Westminster of an Application for Vesting Order in the form prescribed 

by the Land Titles Act and/or the Land Registration Reform Act]6, the Land Registrar is hereby 

directed to enter the Purchaser, as the owner of the subject real421 Property identified in Schedule 

B hereto (the “Real Property”) in fee simple, and is hereby directed to delete and expunge from 

title to the Real421 Property all of the Claims listed in Schedule C hereto. 

4. THIS COURT ORDERS that for the purposes of determining the nature and priority of Claims, 

the net proceeds7from the sale of the Purchased Assets shall stand in the place and stead of the 

Purchased Assets, and that from and after the delivery of the Receiver's Certificate all Claims and 

Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets with the same 

priority as they had with respect to the Purchased Assets immediately prior to the sale8, as if the 

Purchased Assets had not been sold and remained in the possession or control of the person having 

that possession or control immediately prior to the sale. 

5. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of the 

Receiver'’s Certificate, forthwith after delivery thereof. 

                                                 
6 Elect the language appropriate to the land registry system (Registry vs. Land Titles). 

7 The Report should identify the disposition costs and any other costs which should be paid from the gross sale 
proceeds, to arrive at "net proceeds".   

8 This provision crystallizes the date as of which the Claims will be determined.  If a sale occurs early in the insolvency 
process, or potentially secured claimants may not have had the time or the ability to register or perfect proper claims 
prior to the sale, this provision may not be appropriate, and should be amended to remove this crystallization concept. 
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6. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal Information 

Protection and Electronic Documents Act, the Receiver is authorized and permitted to disclose 

and transfer to the Purchaser all human resources and payroll information in the Company's records 

pertaining to the Debtor's past and current employees, including personal information of those 

employees listed on Schedule "●" to the Sale Agreement.  The Purchaser shall maintain and protect 

the privacy of such information and shall be entitled to use the personal information provided to it 

in a manner which is in all material respects identical to the prior use of such information by the 

Debtor. 

6. 7. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of any of the Debtor and any 

bankruptcy order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of any of the Debtor; 

the vesting of the Purchased Assets421 Property in the Purchaser, pursuant to this Order shall be 

binding on any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not 

be void or voidable by creditors of any of the Debtor, nor shall it constitute nor be deemed to be a 

fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other 

reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable 

federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct 

pursuant to any applicable federal or provincial legislation. 

8. THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the application 

of the Bulk Sales Act (Ontario). 

7. 9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 
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make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order. 

8. THIS COURT ORDERS that the First Report, and the activities of the Receiver described 

therein, be and are hereby approved. 

9. THIS COURT ORDERS that the Sale Process outlined in the First Report in respect of 

certain assets, property and undertakings of the Respondents be and is hereby approved and the 

Receiver is hereby authorized to carry out and complete the Sale Process described in the First 

Report.  

 

       ____________________________________ 

        



 

 

 

 

Schedule A – Property 

PT LT 1, PL 29, PTS 1 & 2, 33R5153 & PT 2, 33R5487 S/T 837774 IF ANY, S/T 583284 IF 
ANY; LONDON/WESTMINSTER 

PIN 08398-0360(LT) 
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Schedule B – Form of Receiver’s Certificate 

Court File No. __________CV-23-00698447-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

B E T W E E N: 
PLAINTIFF  

CANADIAN WESTERN BANK 
Applicant 

Plaintiff 
- and – 

DEFENDANT  
INDEX HOLDING GROUP INC., INDEX GROUP OF COMPANIES INC., INDEX 

INTERNATIONAL INC., INDEX FOODS INC., 2640179 ONTARIO INC.,  
11030434 CANADA LTD., 2700774 ONTARIO INC., 2700767 ONTARIO INC.,  
2683960 ONTARIO LTD., 11030418 CANADA INC., 2723710 ONTARIO INC.,  
2718366 ONTARIO INC., 2737332 ONTARIO INC., 2737334 ONTARIO INC.,  
2723714 ONTARIO INC., 2723716 ONTARIO INC., 2737338 ONTARIO INC.,  
2790760 ONTARIO INC., 2775290 ONTARIO INC., 2775296 ONTARIO INC.,  

421 WHARNCLIFFE LTD. and 425 WHARNCLIFFE ROAD INC. 
Defendant 

Respondents 
 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY 
AND INSOLVENCY ACT, RSC 1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE 

COURTS OF JUSTICE ACT, RSO 1990, c. C.43, AS AMENDED 
 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an the Order of the Honourable [NAME OF JUDGE] ofMr. Justice Penny of 

the Ontario Superior Court of Justice (Commercial List) (the "“Court"”) dated [DATE OF 

ORDER], [NAME OF RECEIVER]May 8, 2023, MNP Ltd. was appointed as the receiver (the 

"“Receiver"”) of the undertaking,certain propertyies and assets of [DEBTOR]of 421 Wharncliffe 

Ltd. (the “Debtor”) and the other Respondents herein.  

B. Pursuant to an Order of the Court dated [DATE]May 29, 2023, the Court approved the 

transaction (the “Transaction”) contemplated in an Agreement of Purchase and Sale dated March 

29, 2023 between the Debtor and Muhammad Saleem (in trust for a corporation to be formed, the 
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“Purchaser”)  as amended by the First Amendment to the Agreement of Purchase and Sale made 

as of [dated OF AGREEMENT] (the "Sale Agreement")May 15, 2023 between the Receiver 

[Debtor] and [NAME OFthe Purchaser]   (the "Purchaser"“Sale Agreement”), and provided for 

the vesting in the Purchaser of the Debtor’s right, title and interest in and to the Purchased 

Assetsreal property known as PT LT 1, PL 29, PTS 1 & 2, 33R5153 & PT 2, 33R5487 S/T 837774 

if any, S/T 583284 if any; London/Westminster (PIN 08398-0360(LT)) described more 

particularly in the Sale Agreement (the “421 Property”), which vesting is to be effective with 

respect to the Purchased AssetsProperty upon the delivery by the Receiver to the Purchaser of a 

certificate confirming (i) the payment by the Purchaser of the Purchase Price for the Purchased 

Assets; (ii) that the conditions to Closing as set out in section ● of the Sale Agreement have been 

satisfied or waived by the Receiver and the Purchaser; and (iii)Property; and (ii) the Transaction 

has been completed to the satisfaction of the Receiver. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Sale Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Purchaser has paid and the Receiver has received the Purchase Price for the Purchased 

Assets421 Property payable on the Closing Date pursuant to the Sale Agreement; 

2. The conditions to Closing as set out in section ● of the Sale Agreement have been satisfied 

or waived by the Receiver and the Purchaser; and  

3. The Transaction has been completed to the satisfaction of the Receiver. 

 

4. This Certificate was delivered by the Receiver at __________ [TIME] on _______ 

[DATE]____________ 2023. 

[Signature follows on page 2 of this Certificate] 
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 [NAME OF RECEIVER],MNP LTD., solely 
in its capacity as Receiver of the undertaking, 
property and assets of [DEBTOR]other 
Respondents, and not in its personal capacity. 

 
  Per:  
   Name:  
   Title:  

 



Revised: January 21, 2014 
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Schedule B – Purchased AssetsC 

REGISTRATIONS TO BE DELETED FROM PIN 08398-0360 (LT) 

 

1. Charge registered March 2, 2022 as Instrument No. ER1443829 in favour of Canadian Western 
Bank 

2. Notice of Assignment of Rents General registered March 2, 2022 as Instrument No. 
ER1443830 in favour of Canadian Western Bank 

3.  Order registered September 22, 2022 as Instrument No. ER1490874 in favour of the 
Corporation of the City of London 



 

 

 

 

Schedule C – Claims to be deleted and expunged from title to Real Property 



-13- 
 

 

 

 
Schedule D – Permitted Encumbrances, Easements 

and Restrictive Covenants 
 related to the Real Property 

(unaffected by the Vesting Order) 

REGISTRATIONS TO BE PERMITTED ON PIN 08398-0360 (LT) 

 

1. Notice registered March 3, 2022 as Instrument No. LT377222 in favour of J. Bottom Holdings 
Limited 
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