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HER MAJESTY, by and with the advice and consent of the 
Legislative Assembly of Alberta, enacts as follows: 

Part 1 
Introductory Matters 

Interpretation 
1(1)  In this Act, 

 (a) “affiliate”, in relation to a custodian, means 

 (i) an individual employed by the custodian, 

 (ii) a person who performs a service for the custodian as an 
appointee, volunteer or student or under a contract or 
agency relationship with the custodian, 

 (iii) a health services provider who is exercising the right to 
admit and treat patients at a hospital as defined in the 
Hospitals Act,  

 (iv) an information manager as defined in section 66(1), and 

 (v) a person who is designated under the regulations to be an 
affiliate, 

  but does not include 

 (vi) an agent as defined in the Health Insurance Premiums 
Act, or 

 (vii) a health information repository other than a health 
information repository that is designated in the 
regulations as an affiliate; 

 (b) “applicant” means an individual who makes a request for 
access to a record under section 8(1) or for a correction or 
amendment of health information under section 13(1);  

 (c) “audit” means a financial, clinical or other formal or 
systematic examination or review of a program, activity or 
other matter under this Act;  

 (d) “collect” means to gather, acquire, receive or obtain health 
information; 

 (e) “Commissioner” means the Information and Privacy 
Commissioner appointed under Part 4 of the Freedom of 
Information and Protection of Privacy Act; 
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 (f) “custodian” means 

 (i) the board of an approved hospital as defined in the 
Hospitals Act other than an approved hospital that is 

 (A) owned and operated by a regional health authority 
established under the Regional Health Authorities 
Act, or 

 (B) repealed 2008 cH-4.3 s18; 

 (ii) the operator of a nursing home as defined in the Nursing 
Homes Act other than a nursing home that is owned and 
operated by a regional health authority established under 
the Regional Health Authorities Act;  

 (ii.1) an ambulance operator as defined in the Emergency 
Health Services Act; 

 (iii) a provincial health board established pursuant to 
regulations made under section 17(1)(a) of the Regional 
Health Authorities Act; 

 (iv) a regional health authority established under the 
Regional Health Authorities Act; 

 (v) a community health council as defined in the Regional 
Health Authorities Act; 

 (vi) a subsidiary health corporation as defined in the 
Regional Health Authorities Act; 

 (vii) repealed 2008 cH-5.3 s18; 

 (viii) a board, council, committee, commission, panel or 
agency that is created by a custodian referred to in 
subclauses (i) to (vii), if all or a majority of its members 
are appointed by, or on behalf of, that custodian, but 
does not include a committee that has as its primary 
purpose the carrying out of quality assurance activities 
within the meaning of section 9 of the Alberta Evidence 
Act; 

 (ix) a health services provider who is designated in the 
regulations as a custodian, or who is within a class of 
health services providers that is designated in the 
regulations for the purpose of this subclause; 

 (ix.1) the Health Quality Council of Alberta; 

msiry
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 (x) a licensed pharmacy as defined in the Pharmacy and 
Drug Act; 

 (xi) repealed 2009 c25 s2; 

 (xii) the Department; 

 (xiii) the Minister; 

 (xiv) an individual or board, council, committee, commission, 
panel, agency, corporation or other entity designated in 
the regulations as a custodian, 

 (xv) repealed 2008 cH-4.3 s18, 

 (xvi) repealed 2013 cB-7.5 s11; 

 (g) “data matching” means the creation of individually 
identifying health information by combining individually 
identifying or non-identifying health information or other 
information from 2 or more electronic databases, without 
the consent of the individuals who are the subjects of the 
information; 

 (h) “Department” means the Department administered by the 
Minister; 

 (i) “diagnostic, treatment and care information” means 
information about any of the following:  

 (i) the physical and mental health of an individual; 

 (ii) a health service provided to an individual, including the 
following information respecting a health services 
provider who provides a health service to that individual: 

 (A) name; 

 (B) business title; 

 (C) business mailing address and business electronic 
address; 

 (D) business telephone number and business facsimile 
number; 

 (E) type of health services provider; 
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 (F) licence number or any other number assigned to the 
health services provider by a health professional 
body to identify that health services provider; 

 (G) profession; 

 (H) job classification; 

 (I) employer; 

 (J) municipality in which the health services provider’s 
practice is located; 

 (K) provincial service provider identification number that 
is assigned to the health services provider by the 
Minister to identify the health services provider; 

 (L) any other information specified in the regulations; 

 (iii) the donation by an individual of a body part or bodily 
substance, including information derived from the 
testing or examination of a body part or bodily 
substance;  

 (iv) a drug as defined in the Pharmacy and Drug Act 
provided to an individual; 

 (v) a health care aid, device, product, equipment or other 
item provided to an individual pursuant to a prescription 
or other authorization; 

 (vi) the amount of any benefit paid or payable under the 
Alberta Health Care Insurance Act or any other amount 
paid or payable in respect of a health service provided to 
an individual, 

  and includes any other information about an individual that 
is collected when a health service is provided to the 
individual, but does not include information that is not 
written, photographed, recorded or stored in some manner in 
a record; 

 (j) repealed 2006 c18 s2; 

 (k) “health information” means one or both of the following: 

 (i) diagnostic, treatment and care information; 

 (ii) registration information; 
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 (k.1) “health information repository” means an agency, 
corporation or other entity designated by the Minister to act 
as a health information repository in accordance with Part 
6.1; 

 (l) “health professional body” means a body that regulates the 
members of a health profession or health discipline pursuant 
to an Act; 

 (m) “health service” means a service that is provided to an 
individual for any of the following purposes: 

 (i) protecting, promoting or maintaining physical and 
mental health; 

 (ii) preventing illness; 

 (iii) diagnosing and treating illness; 

 (iv) rehabilitation; 

 (v) caring for the health needs of the ill, disabled, injured or 
dying, 

  but does not include a service excluded by the regulations; 

 (n) “health services provider” means an individual who 
provides health services; 

 (o) repealed 2009 c25 s2; 

 (p) “individually identifying”, when used to describe health 
information, means that the identity of the individual who is 
the subject of the information can be readily ascertained 
from the information; 

 (q) “Minister” means the Minister determined under section 16 
of the Government Organization Act as the Minister 
responsible for this Act; 

 (r) “non-identifying”, when used to describe health 
information, means that the identity of the individual who is 
the subject of the information cannot be readily ascertained 
from the information; 

 (s) “personal health number” means the number assigned to an 
individual by the Department to uniquely identify the 
individual;  
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 (i) receiving requests for emergency response services; 

 (ii) in response to a request,  

 (A) gathering information,  

 (B) evaluating the request, 

 (C) providing assistance, and 

 (D) dispatching and supporting emergency response 
services; 

 (c) “emergency response services” means services dispatched 
by an emergency response services dispatcher in response 
to an emergency and includes ground ambulance services, 
air ambulance services, fire services and police services; 

 (d) “emergency response services dispatcher” means a person 
who provides emergency response dispatch services and 
includes 911 operators. 

AR 70/2001 s1;155/2010 

Custodians designated 
2(1)  For the purposes of section 1(1)(f)(xiv) of the Act, the 
following are designated as custodians: 

 (a) Alberta Rare Diseases Clinical Review Panel; 

 (b) claims reassessment committees established under the 
Alberta Health Care Insurance Act; 

 (c) Covenant Health; 

 (c.1) Health Advocate; 

 (d) Hospital Privileges Appeal Board; 

 (e) Mental Health Patient Advocate; 

 (f) MS Drug Review Panel; 

 (g) a non-regional health authority Family Care Clinic 
approved by the Minister; 

 (h) Out-of-Country Health Services Appeal Panel; 

 (i) Out-of-Country Health Services Committee; 

 (j) review panels appointed under the Mental Health Act. 
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(2)  For the purposes of section 1(1)(f)(ix) of the Act, the following 
are designated as custodians: 

 (a) regulated members of the Alberta College and Association 
of Chiropractors; 

 (b) regulated members of the Alberta College of 
Optometrists;  

 (c) regulated members of the Alberta College of Pharmacists; 

 (d) regulated members of the Alberta Dental Association and 
College; 

 (e) regulated members of the College and Association of 
Registered Nurses of Alberta; 

 (f) regulated members of the College of Alberta Denturists; 

 (g) registered members of the College of Midwives of 
Alberta; 

 (h) regulated members of the College of Opticians of Alberta; 

 (i) regulated members of the College of Physicians and 
Surgeons of Alberta; 

 (j) regulated members of the College of Podiatric Physicians 
of Alberta; 

 (k) regulated members of the College of Registered Dental 
Hygienists of Alberta. 

AR 70/2001 s2;14/2007;119/2010;155/2010;168/2013; 
49/2014 

Designating custodian as affiliate 
2.1(1)  A custodian who wishes to become an affiliate of another 
custodian must, in the form approved by the Minister, apply to the 
Minister for a designation. 

(2)  A custodian may not apply under subsection (1) unless the 
custodian has first obtained written consent from the other 
custodian to become its affiliate. 

(3)  On receiving an application described in subsection (1), the 
Minister may make an order designating the custodian as the 
affiliate of another custodian if the Minister is of the opinion that it 
is appropriate to make the order, having regard to 

 (a) the public interest, 
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Bankruptcy and Insolvency 
PART X Orderly Payment of Debts 
Sections 241-243 

Audit of proceedings 

241 The accounts of every clerk that relate to proceed
ings under this Part are subject to audit in the same man
ner as if the accounts were the accounts of a provincial 
officer. 
R.S., c. B-3, s. 212. 

Application of this Part 

242 (1) The Governor in Council shall, at the request of 
the lieutenant governor in council of a province, declare, 
by order, that this Part applies or ceases to apply, as the 
case may be, in respect of the province. 

Automatic application 

(2) Subject to an order being made under subsection (1) 
declaring that this Part ceases to apply in respect of a 
province, if this Part is in force in the province immedi
ately before that subsection comes into force, this Part 
applies in respect of the province. 
R.S., 1985, c. B-3, s. 242; 2002, c. 7, s. 85; 2007, c. 36, s. 57. 

PART XI 

Secured Creditors and 
Receivers 

Court may appoint receiver 

243 (1) Subject to subsection (1.1), on application by a 
secured creditor, a court may appoint a receiver to do any 
or all of the following if it considers it to be just or conve
nient to do so: 

(a) take possession of all or substantially all of the in
ventory, accounts receivable or other property of an 
insolvent person or bankrupt that was acquired for or 
used in relation to a business carried on by the insol
vent person or bankrupt; 

(b) exercise any control that the court considers advis
able over that property and over the insolvent person's 
or bankrupt's business; or 

(c) take any other action that the court considers ad
visable. 

Restriction on appointment of receiver 

(1.1) In the case of an insolvent person in respect of 
whose property a notice is to be sent under subsection 
244(1), the court may not appoint a receiver under sub
section (1) before the expiry of 10 days after the day on 
which the secured creditor sends the notice unless 

Current to February 14, 2019 

Last amended on May 23, 2018 
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Faillite et insolvabilite 
PARTIE X Paiement methodique des dettes 
Articles 241 -243 

Verification des comptes 

241 Les comptes de chaque greffier, relatifs aux proce
dures prevues par la presente partie, soot sujets a verifi
cation de la meme maniere que s'ils etaient les comptes 
d'un fonctionnaire provincial. 
S.R., ch. B-3, art. 212. 

Application 

242 (1) A la demande du lieutenant-gouverneur en 
conseil d'une province, le gouverneur en conseil declare 
par decret que la presente partie commence a s'appliquer 
ou cesse de s'appliquer, selon le cas, dans la province en 
question. 

Application automatique 

(2) Sous reserve d'une eventuelle declaration faite en 
vertu du paragraphe (1) indiquant qu'elle cesse de s'ap
pliquer a la province en cause, la presente partie s'ap
plique a toute province dans laquelle elle etait en vigueur 
a I' entree en vigueur de ce paragraphe. 
L.R. (1985), ch . B-3, art. 242; 2002, ch. 7, art. 85; 2007, ch. 36, art. 57. 

PARTIEXI 

Creanciers garantis et 
sequestres 

Nomination d'un sequestre 

243 (1) Sous reserve du paragraphe (1.1), sur demande 
d'un creancier garanti, le tribunal peut, s'il est convaincu 
que cela est juste ou opportun, nommer un sequestre 
qu'il habilite : 

a) a prendre possession de la totalite ou de la quasi
totalite des biens - notamment des stocks et comptes 
a recevoir - qu'une personne insolvable ou un failli a 
acquis ou utilises dans le cadre de ses affaires; 

b) a exercer sur ces biens ainsi que sur les affaires de 
la personne insolvable ou du failli le degre de prise en 
charge qu'il estime indique; 

c) a prendre toute autre mesure qu'il estime indiquee. 

Restriction relative a la nomination d'un sequestre 

(1.1) Dans le cas d'une personne insolvable dont les 
biens soot vises par le preavis qui doit etre donne par le 
creancier garanti aux termes du paragraphe 244(1), le tri
bunal ne peut faire la nomination avant l'expiration d'un 
delai de dixjours apres l'envoi de ce preavis, a moins: 

Ajour au 14 fevrie r 2019 
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Bankruptcy and Insolvency 
PART XI Secured Creditors and Receivers 
Section 243 

(a) the insolvent person consents to an earlier en
forcement under subsection 244(2); or 

(b) the court considers it appropriate to appoint a re
ceiver before then. 

Definition of receiver 
(2) Subject to subsections (3) and (4), in this Part, re
ceiver means a person who 

(a) is appointed under subsection (l); or 

(b) is appointed to take or takes possession or control 
- of all or substantially all of the inventory, accounts 
receivable or other property of an insolvent person or 
bankrupt that was acquired for or used in relation to a 
business carried on by the insolvent person or 
bankrupt - under 

(i) an agreement under which property becomes 
subject to a security (in this Part referred to as a 
"security agreement"), or 

(ii) a court order made under another Act of Parlia
ment, or an Act of a legislature of a province, that 
provides for or authorizes the appointment of a re
ceiver or receiver-manager. 

Definition of receiver - subsection 248(2) 

(3) For the purposes of subsection 248(2), the definition 
receiver in subsection (2) is to be read without reference 
to paragraph (a) or subparagraph (b)(ii). 

Trustee to be appointed 

(4) Only a trustee may be appointed under subsection ( 1) 
or under an agreement or order referred to in paragraph 
(2)(b). 

Place of filing 

(5) The application is to be filed in a court having juris
diction in the judicial district of the locality of the debtor. 

Orders respecting fees and disbursements 

(6) If a receiver is appointed under subsection (1), the 
court may make any order respecting the payment of fees 
and disbursements of the receiver that it considers prop
er, including one that gives the receiver a charge, ranking 
ahead of any or all of the secured creditors, over all or 
part of the property of the insolvent person or bankrupt 
in respect of the receiver's claim for fees or 

Current to February 14, 2019 
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Faillite et insolvabilite 
PARTIE XI Creanciers garantis et sequestres 
Article 243 

a) que la personne insolvable ne consente, aux termes 
du paragraphe 244(2), a !'execution de la garantie a 
une date plus rapprochee; 

b) qu'il soit indique, selon lui, de nommer un se
questre a une date plus rapprochee. 

Definition de sequestre 
(2) Dans la presente partie, mais sous reserve des para
graphes (3) et (4), sequestre s'entend de toute personne 
qui: 

a) soit est nommee en vertu du paragraphe (l); 

b) soit est nommement habilitee a prendre - OU a 
pris - en sa possession ou sous sa responsabilite, aux 
termes d'un contrat creant une garantie sur des biens, 
appele « contrat de garantie » dans la presente partie, 
ou aux termes d'une ordonnance rendue sous le re
gime de toute autre loi federale ou provinciale pre
voyant ou autorisant la nomination d'un sequestre ou 
d'un sequestre-gerant, la totalite ou la quasi-totalite 
des biens - notamment des stocks et comptes a rece
voir - qu'une personne insolvable ou un failli a acquis 
ou utilises dans le cadre de ses affaires. 

Definition de sequestre - paragraphe 248(2) 

(3) Pour !'application du paragraphe 248(2), la definition 
de sequestre, au paragraphe (2), s'interprete sans egard 
a l'alinea a) et aux mots « ou aux termes d'une ordon
nance rendue sous le regime de toute autre loi federale 
ou provinciale prevoyant ou autorisant la nomination 
d'un sequestre OU d'un sequestre-gerant ». 

Syndic 

(4) Seul un syndic peut etre nomme en vertu du para
graphe (1) ou etre habilite aux termes d'un contrat ou 
d'une ordonnance mentionne a l'alinea (2)b). 

Lieu du depot 

(5) La demande de nomination est deposee aupres du 
tribunal competent dans le district judiciaire de la locali
te du debiteur. 

Ordonnances relatives aux honoraires et debours 

(6) Le tribunal peut, relativement au paiement des hono
raires et debours du sequestre nomme en vertu du para
graphe (1), rendre toute ordonnance qu'il estime indi
quee, y compris une ordonnance portant que la 
reclamation de celui-ci a l'egard de ses honoraires et de
hours est garantie par une surete de premier rang sur 
tout ou partie des biens de la personne insolvable ou du 

Ajour au 14 fevrier 2019 
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Bankruptcy and Insolvency 
PART XI Secured Creditors and Receivers 
Sections 243-244 

disbursements, but the court may not make the order un
less it is satisfied that the secured creditors who would be 
materially affected by the order were given reasonable 
notice and an opportunity to make representations. 

Meaning of disbursements 
(7) In subsection (6), disbursements does not include 
payments made in the operation of a business of the in
solvent person or bankrupt. 
1992, C. 27, S. 89; 2005, C. 47, S. 115; 2007, C. 36, S . 58. 

Advance notice 

244 (1) A secured creditor who intends to enforce a se
curity on all or substantially all of 

(a) the inventory, 

(b) the accounts receivable, or 

(c) the other property 

of an insolvent person that was acquired for, or is used in 
relation to, a business carried on by the insolvent person 
shall send to that insolvent person, in the prescribed 
form and manner, a notice of that intention. 

Period of notice 

(2) Where a notice is required to be sent under subsec
tion (1), the secured creditor shall not enforce the securi
ty in respect of which the notice is required until the ex
piry of ten days after sending that notice, unless the 
insolvent person consents to an earlier enforcement of 
the security. 

No advance consent 

(2.1) For the purposes of subsection (2), consent to earli
er enforcement of a security may not be obtained by a se
cured creditor prior to the sending of the notice referred 
to in subsection (1). 

Exception 

(3) This section does not apply, or ceases to apply, in re
spect of a secured creditor 

(a) whose right to realize or otherwise deal with his 
security is protected by subsection 69.1(5) or (6); or 

(b) in respect of whom a stay under sections 69 to 69 .2 
has been lifted pursuant to section 69.4. 
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PARTIE XI Creanciers garantis et sequestres 
Articles 243-244 

failli, avec preseance sur les reclamations de tout crean
cier garanti; le tribunal ne peut toutefois declarer que la 
reclamation du sequestre est ainsi garantie que s'il est 
convaincu que tousles creanciers garantis auxquels l'or
donnance pourrait serieusement porter atteinte ont ete 
avises a cet egard suffisamment a l'avance et se sont vu 
accorder !'occasion de se faire entendre. 

Sens de debours 
(7) Pour !'application du paragraphe (6), ne sont pas 
comptes comme debours les paiements effectues dans le 
cadre des operations propres aux affaires de la personne 
insolvable ou du failli. 
1992, ch. 27, art. 89; 2005, ch. 47, art. 115; 2007, ch. 36, art. 58. 

Preavis 

244 (1) Le creancier garanti qui se propose de mettre a 
execution une garantie portant sur la totalite ou la quasi
totalite du stock, des comptes recevables ou des autres 
biens d'une personne insolvable acquis ou utilises dans le 
cadre des affaires de cette derniere doit lui en donner 
preavis en la forme et de la maniere prescrites. 

Delai 

(2) Dans les cas ou un preavis est requis aux termes du 
paragraphe (1), le creancier garanti ne peut, avant !'expi
ration d'un delai de dix jours suivant l'envoi du preavis, 
mettre a execution la garantie visee par le preavis, a 
moins que la personne insolvable ne consente a une exe
cution a une date plus rapprochee. 

Preavis 

(2.1) Pour !'application du paragraphe (2), le creancier 
garanti ne peut obtenir le consentement vise par le para
graphe avant l'envoi du preavis vise au paragraphe (1). 

Non-application du present article 

(3) Le present article ne s'applique pas, ou cesse de s'ap
pliquer, au creancier garanti dont le droit de realiser sa 
garantie ou d'effectuer toute autre operation, relative
ment a celle-ci est protege aux termes du paragraphe 
69.1(5) OU (6), OU a l'egard de qui a ete levee, aux termes 
de l'article 69.4, la suspension prevue aux articles 69 a 
69.2. 
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JUDICATURE ACT 
 

8

absolutely or on any reasonable terms and conditions that seem just 
to the Court, all remedies whatsoever to which any of the parties to 
the proceeding may appear to be entitled in respect of any and 
every legal or equitable claim properly brought forward by them in 
the proceeding, so that as far as possible all matters in controversy 
between the parties can be completely determined and all 
multiplicity of legal proceedings concerning those matters avoided. 

RSA 1980 cJ-1 s8 

Province-wide jurisdiction  

9   Each judge of the Court has jurisdiction throughout Alberta, 
and in all causes, matters and proceedings, other than those of the 
Court of Appeal, has and shall exercise all the powers, authorities 
and jurisdiction of the Court. 

RSA 1980 cJ-1 s9 

Part 2 
Powers of the Court 

Relief against forfeiture  

10   Subject to appeal as in other cases, the Court has power to 
relieve against all penalties and forfeitures and, in granting relief, 
to impose any terms as to costs, expenses, damages, compensation 
and all other matters that the Court sees fit. 

RSA 1980 cJ-1 s10 

Declaration judgment  

11   No proceeding is open to objection on the ground that a 
judgment or order sought is declaratory only, and the Court may 
make binding declarations of right whether or not any 
consequential relief is or could be claimed. 

RSA 1980 cJ-1 s11 

Canadian law  

12   When in a proceeding in the Court the law of any province or 
territory is in question, evidence of that law may be given, but in 
the absence of or in addition to that evidence the Court may take 
judicial cognizance of that law in the same manner as of any law of 
Alberta. 

RSA 1980 cJ-1 s12 

Part performance  

13(1)  Part performance of an obligation either before or after a 
breach thereof shall be held to extinguish the obligation 

 (a) when expressly accepted by a creditor in satisfaction, or 

 (b) when rendered pursuant to an agreement for that purpose 
though without any new consideration. 



  RSA 2000 
Section 14  Chapter J-2 

 

JUDICATURE ACT 
 

9

(2)  An order in the nature of a mandamus or injunction may be 
granted or a receiver appointed by an interlocutory order of the 
Court in all cases in which it appears to the Court to be just or 
convenient that the order should be made, and the order may be 
made either unconditionally or on any terms and conditions the 
Court thinks just. 

RSA 1980 cJ-1 s13 

Interest  

14(1)  In addition to the cases in which interest is payable by law 
or may be allowed by law, when in the opinion of the Court the 
payment of a just debt has been improperly withheld and it seems 
to the Court fair and equitable that the party in default should make 
compensation by the payment of interest, the Court may allow 
interest for the time and at the rate the Court thinks proper. 

(2)  Subsection (1) does not apply in respect of a cause of action 
that arises after March 31, 1984. 

RSA 1980 cJ-1 s15;1984 cJ-0.5 s10 

Equity prevails 

15   In all matters in which there is any conflict or variance 
between the rules of equity and common law with reference to the 
same matter, the rules of equity prevail. 

RSA 1980 cJ-1 s16 

Equitable relief 

16(1)  If a plaintiff claims to be entitled 

 (a) to an equitable estate or right, 

 (b) to relief on an equitable ground 

 (i) against a deed, instrument or contract, or 

 (ii) against a right, title or claim whatsoever asserted by 
a defendant or respondent in the proceeding, 

  or 

 (c) to any relief founded on a legal right, 

the Court shall give to the plaintiff the same relief that would be 
given by the High Court of Justice in England in a proceeding for 
the same or a like purpose. 

(2)  If a defendant claims to be entitled 

 (a) to an equitable estate or right, or 

 (b) to relief on an equitable ground 
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Section 64 PERSONAL PROPERTY SECURITY ACT 
RSA2000 

Chapter P-7 

(b) more than twice in each year, if the security agreement or 
any agreement modifying the security agreement provides 
for payment by the debtor during a period of time in excess 
of one year after the day value was given by the secured 
party. 

1988 cP-4.05 s63 

Application to Court 

64 On application by a debtor, a creditor of a debtor, a secured 
party or a sheriff, civil enforcement agency or a person with an 
interest in the collateral, the Court may 

(a) make any order, including a binding declaration of right and 
injunctive relief, that is necessary to ensure compliance with 
this Part or section 17, 36, 37 or 38, 

(b) give directions to any person regarding the exercise of the 
person's rights or discharge of the person's obligations 
under this Part or section 17, 36, 3 7 or 38, 

( c) relieve any person from compliance with the requirements 
of this Part or section 17, 36, 37 or 38, 

( d) stay enforcement of rights provided in this Part or section 
17, 36, 37 or 38, or 

(e) make any order, including a binding declaration of right and 
injunctive relief, that is necessary to ensure protection of the 
interests of any person in the collateral. 

1988 cP-4.05 s64;1990 c31 s51;1994 cC-10.5 s148 

Receiver 

65(1) A security agreement may provide for the appointment of a 
receiver and, except as provided in this or any other Act, the 
receiver's rights and duties. 

(2) A receiver shall 

(a) take the collateral into the receiver's custody and control in 
accordance with the security agreement or order under 
which the receiver is appointed, but unless appointed a 
receiver-manager or unless the Court orders otherwise, shall 
not carry on the business of the debtor, 

(b) where the debtor is a corporation, immediately notify the 
Registrar of Corporations of the receiver's appointment or 
discharge, 
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Section 65 PERSONAL PROPERTY SECURITY ACT 
RSA2000 

Chapter P-7 

( c) open and maintain a bank account in the receiver's name as 
receiver for the deposit of all money corning under the 
receiver's control as a receiver, 

( d) keep detailed records, in accordance with accepted 
accounting practices, of all receipts, expenditures and 
transactions involving collateral or other property of the 
debtor, 

( e) prepare at least once in every 6-month period after the date 
of the receiver's appointment financial statements of the 
receiver's administration that, as far as is practical, are in the 
form required by section 155 of the Business Corporations 
Act, and 

(t) on completion of the receiver's duties, render a final account 
of the receiver's administration in the form referred to in 
clause ( e ), and, where the debtor is a corporation, send 
copies of the final account to the debtor, the directors of the 
debtor and to the Registrar of Corporations. 

(3) The debtor, and where the debtor is a corporation, a director of 
the debtor, or the authorized representative of any of them, may, by 
a demand in writing given to the receiver, require the receiver to 
make available for inspection the records referred to in subsection 
(2)(d) during regular business hours at the place of business of the 
receiver in the Province. 

(4) The debtor, and where the debtor is a corporation, a director of 
the debtor, a sheriff, civil enforcement agency, a person with an 
interest in the collateral in the custody or control of the receiver, or 
the authorized representative of any of them, may, by a demand in 
writing given to the receiver, require the receiver to provide copies 
of the financial statements referred to in subsection (2)( e) or the 
final account referred to in subsection (2)(t) or make available 
those financial statements or that final account for inspection 
during regular business hours at the place of business of the 
receiver in the Province. 

(5) The receiver shall comply with the demands referred to in 
subsection (3) or (4) not later than 10 days from the date ofreceipt 
of the demand. 

(6) The receiver may require the payment in advance of a fee in 
the amount prescribed for each demand made under subsection ( 4 ), 
but the sheriff and the debtor, or in the case of an incorporated 
debtor, a director of the debtor, are entitled to inspect or to receive 
a copy of the financial statements and final account without charge. 
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Section 66 PERSONAL PROPERTY SECURITY ACT 
RSA2000 

Chapter P-7 

(7) On the application of any interested person, the Court may 

(a) appoint a receiver; 

(b) remove, replace or discharge a receiver whether appointed 
by the Court or pursuant to a security agreement; 

( c) give directions on any matter relating to the duties of a 
receiver; 

( d) approve the accounts and fix the remuneration of a receiver; 

( e) exercise with respect to a receiver appointed under a 
security agreement the jurisdiction it has with respect to a 
receiver appointed by the Court; 

(f) notwithstanding anything contained in a security agreement 
or other document providing for the appointment of a 
receiver, make an order requiring a receiver or a person by 
or on behalf of whom the receiver is appointed, to make 
good any default in connection with the receiver's custody, 
management or disposition of the collateral of the debtor or 
to relieve that person from any default or failure to comply 
with this Part. 

(8) The powers referred to in subsection (7) and in section 64 are 
in addition to any other powers the Court may exercise in its 
jurisdiction over receivers. 

(9) Unless the Court orders otherwise, a receiver is required to 
comply with sections 60 and 61 only when the receiver disposes of 
collateral other than in the course of carrying on the business of the 
debtor. 

1988 cP-4.05 s65;1990 c31 s52;1994 cC-10.5 s148 

Part 6 
Miscellaneous 

Proper exercise of rights, duties and obligations 

66(1) All rights, duties or obligations arising under a security 
agreement, under this Act or under any other applicable law shall 
be exercised or discharged in good faith and in a commercially 
reasonable manner. 

(2) A person does not act in bad faith merely because the person 
acts with knowledge of the interest of some other person. 

87 
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2020 ABQB 316
Alberta Court of Queen's Bench

Servus Credit Union Ltd. v. Proform Management Inc.

2020 CarswellAlta 903, 2020 ABQB 316, [2020] A.W.L.D. 1940, 12 P.P.S.A.C. (4th) 120, 318 A.C.W.S. (3d) 404

Servus Credit Union Ltd. (Plaintiff/Applicant) and Proform Management Inc.,
Proform Concrete Services Inc., and Proform Construction Products Inc.,

formerly known as Proform Precast Products Inc. (Defendants / Respondents)

M.J. Lema J.

Heard: May 5, 2020
Judgment: May 11, 2020

Docket: Edmonton 2003-06374

Counsel: Rick T.G. Reeson, Q.C., Patrick Harnett, for Plaintiff / Applicant
Jeffrey Oliver, D. Maréchal, for Defendants / Respondents
Adam Maerov, for Respondent / Guarantor, 285319 Alberta Ltd.
Sean E. Fleming, for Interim Monitor
J. Phillips, M. Phillips, for themselves

Subject: Corporate and Commercial; Insolvency
Headnote
Debtors and creditors --- Receivers — Appointment — Application for appointment — General principles
Debtors, group of related companies, were indebted to creditor for approximately $12.6 million — There had been two
forbearance periods and additional period of interim monitoring — Creditor held consent receivership order granted at onset of
forbearance — Debtors believed they could arrange refinancing to pay out entire debt if they had further 30 days of monitoring
— Creditor applied for appointment of receiver; debtors applied to extend interim monitoring period — Creditor's application
granted; debtors' application dismissed — Debtors were in state of default, creditor's enforcement rights were engaged, and
gateway for entering consent receivership order had been opened — COVID-19 pandemic did not impact debtors in material
way — Debtors' defaulted on second forbearance agreement as early as March 3, 2020, but massive impact of COVID-19 only
began to emerge as of March 8, 2020 — Evidence was insufficient to show that pandemic had any material impact on debtors'
businesses, refinancing efforts or asset sale efforts through March 12, 2020, when second forbearance period ended, and debtors
received further 19 days of no enforcement when interim monitoring order was granted and further five week stay of proceedings
— By signing consent receivership order debtors acknowledged their indebtedness to creditor, their default status, triggering of
creditor's enforcement options which included applying for receiver, and that appointment of receiver was warranted once period
of forbearance had expired without clearance of creditor's debt — At this stage, in light of agreement, it was not open to debtors
to argue why receivership order was not just or convenient — Creditor lived up to its end of deal by forbearing from taking
action, and by end of forbearance periods debtors had not accomplished clearing creditor's debt in full — Creditor had not agreed
to any further forbearance period, consequence that it could seek receivership order in circumstances was exactly what debtors
agreed to, and debtors had blocked themselves from resisting granting of order — Court had jurisdiction to grant receivership
order, debtors consented to receivership order, and consent was not tainted — Debtors conceded that, if and when forbearance
period ended, consent order could be entered if they remained in default and without any substantive argument objection by
them — In circumstances, and emphasizing debtors' consent to proposed receivership order, it was just and convenient that it
be entered — Interim monitoring period should not be extended and receiver should be appointed.

APPLICATION by creditor for appointment of receiver; APPLICATION by debtors to extend interim monitoring period.
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M.J. Lema J.:

A. Introduction

1      Servus Credit Union Ltd. (Servus) seeks the appointment of a receiver of a group of related companies collectively
indebted to it for approximately $12 million. This follows two forbearance periods of approximately six months and three more
months, respectively, and an additional month of interim monitoring. It holds a consent receivership order granted at the onset
of forbearance and submits that the debtors' ongoing defaults allow Servus to submit it for entry.

2      The debtor companies, supported by a guarantor, seek a further 30 days of monitoring, during which they believe they
can make material headway on paying down their debt to Servus and in arranging refinancing to pay it out entirely. They
acknowledge having provided the consent receivership order but submit (in part) that the emergence of the Covid-19 pandemic
deprived it of the full benefit of the second forbearance period and that, accordingly, the order should not be entered now.

3      I find that the debtors are in state of default, that Servus's enforcement rights are engaged, that the gateway for entering the
consent receivership order has been opened, that the Covid-19 pandemic did not cast a material shadow here, that the debtors'
available arguments do not extend beyond those issues, that the interim-monitoring period should not be extended, and that it
is just and convenient that a receiver be appointed.

B. Issues

4      The issues are:

1. the preconditions to Servus submitting the consent receivership order (CRO) for filing;

2. the impact (if any) on Servus's enforcement position of the emergence of the Covid-19 pandemic — in particular, its
impact on the debtors' businesses and refinancing and asset-sale efforts, and whether it deprived the debtors of the full
benefit of the combined forbearance and stay period;

3. whether the debtors are entitled, in the face of the CRO, to raise any arguments bearing on whether granting a receivership
order is "just or convenient" or otherwise appropriate i.e. aside from arguments bearing on the enforceability and state of
the forbearance arrangements, including the satisfaction of the triggering conditions for the entry of the CRO;

4. the Court's duty when presented with a consent order generally and in these circumstances; and

5. whether the CRO should be granted.

C. Analysis

Preconditions to Servus seeking entry of the consent receivership order

5      Servus and the debtors entered into a forbearance agreement, following default by the debtors under certain credit
arrangements, which included a guarantee from a third party, anchored by real property mortgages against properties owned
by that party.

6      In that agreement, the debtors and the guarantor acknowledged owing approximately $12.4 million to Servus and that
various events of default had occurred.

7      Here is the heart of the forbearance agreement:

2.1 Forbearance period. Subject to compliance by Borrowers and Guarantor with the terms and conditions of this
Agreement, the Lender hereby agrees to forbear from exercising its right and remedies against the Borrowers and guarantor
under the Loan Documents and otherwise with respect to the Existing Defaults during the period (the "Forbearance
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Period") commencing on the Effective Date [defined elsewhere] and ending on the earlier of (i) 2:00 p.m. (Edmonton Time)
Friday, November 9, 2019 and (ii) the date that any Forbearance Default [defined elsewhere] occurs (the "Termination
Date"). On and from the Termination Date, the Lender may, in its sole discretion, exercise any and all remedies available to
me under the Loan Documents, the Consent Documents (as hereinafter defined [and discussed further below]) or otherwise
available to the Lender at Law.

2.2 Scope of Forbearance. During the Forbearance Period, the Lender will not initiate or continue proceedings to collect
or enforce the Obligations, including by repossessing, foreclosing upon, or disposing of any of the Collateral, through
judicial proceedings or otherwise. [emphasis added]

8      Article 3 outlined various conditions precedent to the Forbearance Agreement taking effect, including the provision of
"a duty executed consent receivership order with respect to the Borrowers and the Guarantor [limited, for the latter, in certain
respects], in the form attached hereto as Schedule 'B.'" The debtors and the guarantor signed the draft order in the required
form, reflecting their consent to it.

9      In a parenthetical note tucked between subparagraphs (i) and (j), s. 3.1 defines "Consent Documents" as meaning various
documents including the consent receivership order.

10      The application proceeded on the basis that the various condition precedents were satisfied, including the provision of
the CRO, and that the initial forbearance period took effect thereafter.

11      The debtors did not clear their collective debt to Servus by the November deadline. On November 22, 2019, counsel
for Servus wrote counsel for the debtors:

Pursuant to the Forbearance Agreement . . . we confirm that the Borrowers have not repaid the Lender in full . . . its
outstanding indebtedness prior to the [November 2019] expiration of the Forbearance Period as required by . . . the
Forbearance Agreement. This constitutes an Event of Default under . . . the Forbearance Agreement.

As you know, the Lender is currently reviewing the Borrowers' request for a further extension of the Forbearance
Agreement.

Notwithstanding this Notice of Default and, without in any way waiving the Event of Default or waiving any other rights
of the Lender in relation to the Event of Default, the Lender acknowledges receipt of the Borrowers' request for a further
extension and will advise of its decision in respect of that request in due course.

12      As it turned out, Servus decided to extend the forbearance period, via a Forbearance Amendment / Extension Agreement
made with the debtors and the guarantor on December 30, 2019. One preamble of that agreement states: "The Borrowers
have advised the Lender that they anticipate being able to repay the Loans in full by March 12, 2020, if an extension is
granted" (emphasis added).

13      The extension agreement also included the debtors and guarantor acknowledging indebtedness to Servus, as of December
10, 2019, of approximately $13.6 million and the existence of various ongoing defaults under the credit arrangements.

14      The purpose of the agreement was described (in s. 1.4) as "to provide [the] Borrowers with a further period of time to
restructure and refinance to pay out the Obligations in full . . . " (emphasis added).

15      The heart of the extension agreement is here:

2.1 Forbearance Period. The Forbearance Period, as defined in s. 2.1 of the Forbearance Agreement, is amended to end on
the earlier of (i) 2:00 p.m. (Edmonton Time), Thursday, March 12, 2020 and (ii) the date that any Forbearance Default (as
defined in the Forbearance Agreement) occurs (the "Termination Date"). On and from the Termination Date, the Lender
may, in its sole discretion, exercise any and all remedies available to it under the Loan Documents, the Consent Documents
(as hereinafter defined) or otherwise available to the Lender at law. [emphasis added]
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16      Article 3 outlined various conditions precedent to the extension agreement taking effect. At the application, the parties
proceeded on the basis that the agreement indeed took effect.

17      The extension agreement did not provide a particular definition for Consent Documents. However, s. 1.1 (Definitions)
stated that:

Capitalized terms [e.g. "Consent Documents" in s. 2.1] not otherwise defined herein shall have the meaning ascribed
thereto in the Forbearance Agreement. . . . [As noted above, s. 3.1 of the first agreement defined "Consent Documents"
as including the consent receivership order.]

18      The extension agreement also included "entire agreement" and "full force and effect" terms:

The Forbearance Agreement, this Amendment Agreement and the Loan Documents constitute the sole and entire agreement
of the parties to this Amendment Agreement with respect to the subject matter contained herein and therein and supersedes
all prior and contemporaneous understandings, agreements, representations and warranties, both written and oral, with
respect to such matter.

The Forbearance Agreement and the Loan Documents shall remain unchanged, in full force and effect, and continue to
govern and control the relationship between the parties hereto, except to the extent they are inconsistent with, superseded
or explicitly modified herein. To the extent of any inconsistency, amendment or superseding provision, this Amendment
Agreement shall govern and control

19      On March 3, 2020, counsel for Servus wrote the debtors to advise (or confirm) that certain financial reporting by the
debtors was overdue per the credit arrangements and the Forbearance Agreement, and that it regarded this as an event of default
under the Forbearance Agreement. It gave three days' notice to rectify, failing which it reserved its right to enforce its security
and use the Consent Documents.

20      On March 10, 2020, counsel for Servus wrote counsel for the debtors reviewing certain information provided by the
debtors and providing its assessment that the borrowers and the guarantor were in breach of certain margining requirements and
that they continued "to be in default under the terms of the Forbearance Agreement." Servus also advised:

[We are] not willing to discuss a further extension of the forbearance period beyond the current March 12, 2020 expiry date
without having unconditional commitment letters from reputable lenders in place, and which are accepted by the Borrowers
and the Guarantor, in an amount sufficient to promptly pay Servus in full. Further Servus also requires the margining
deficiency to be resolved to Servus' satisfaction, before it is willing to discuss any extension to the forbearance period.

Nothing in this matter constitutes a commitment from Servus with respect to any extension to the Forbearance Agreement.
Servus continues to reserve al of its rights and remedies, including those under the Forbearance Agreement.

21      On March 13, 2020, counsel for Servus wrote the debtors again (stating in part):

Further to our March 3, 2020 correspondence, this letter confirms that the Forbearance Period as set out in the Forbearance
Agreement has now terminated, in accordance with its terms.

Pursuant to the terms of the Forbearance Agreement, the Lender is entitled to exercise all of its rights and remedies available
to it under the Loan Documents, the Consent Documents, and otherwise available to the Lender at law.

We are also advised by the Lender that the Borrowers and Guarantor remain in breach of their margining requirements,
and that the Borrowers and Guarantor are aware of this breach.

Please take this as notice of the Lender's intention to enforce its "Servus Security" as set out in the August 8, 2019 Priority
Agreement made between [various parties.]"
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22      On March 31, 2020, ACJ Nielsen granted an interim monitoring order on the consent of Servus and the debtors, installing
PWC Inc as the monitor. Section 4 of the order stated:

The Interim Monitoring [Order] shall terminate on the earliest of:

(a) The taking of possession by a receiver, within the meaning of subsection 243(2) [BIA], of the Debtor's property
over which the Interim Monitor was appointed; and

(b) May 5, 2020, unless renewed by further Order of this Court prior to the expiry date.

23      The Interim Monitoring Order had the same general effect as the forbearance agreements, freezing Servus's enforcement
rights, albeit temporarily:

15. No Proceeding against or in respect of the Debtor or the Property shall be commenced or continued except with the
written consent of the Interim Monitor or with leave of this Court[,] and any and all Proceedings currently under way
against or in respect of the Debtor or the Property are hereby stayed and suspended pending further Order of this Court . . . .

16. All rights and remedies of any Person . . . against or in respect of the Debtor . . . or affecting the Property are hereby
stayed and suspended and shall not be commenced, proceeded with or continued except with leave of this Court . . .

24      I also note the "material adverse change" provision:

10. Upon:

(a) the Interim Monitor filing with the Court a Material Adverse Change Report;

(b) the Debtor failing to pay when due any Employee-related Obligations; or

(c) the Debtor otherwise being in default of any of its obligations in this Order;

then Servus is at liberty to immediately apply to Court, on 3 days' notice, for a Receivership Order to appointed [PWC]
as receiver in respect of the Debtor and Property.

25      On April 27, 2020, Sean Fleming of PWC Inc prepared a report of PWC's interim-monitoring activities and a snapshot of
the debtors' financial picture as of that date. It also included an update on the debtors' refinancing efforts. In a nutshell, it noted
that, of nine lenders they had connected with, "only one lender has provided a commitment letter to [them]", namely, a certain
lender providing a commitment letter for the lending of $6.5 million against a particular property owned by the guarantor, which
(in light of other borrowing against it) would yield about $5 million for application against the debtors' debts.

26      As of April 21, 2020, the debtors' debts to Servus stood at approximately $12.6 million, "plus further amounts owed in
respect of costs and expenses incurred by Servus, plus further accruing interest."

27      The debtors remained in default under their credit arrangements with Servus as of that date and as of the application
heard on May 6, 2020.

28      The debtors did not dispute the state of default. Neither did they assert that the forbearance period was still in effect, that
the Interim Monitoring Order was still in effect, or that Servus was not otherwise in a position to enforce its security, including
seeking the entry of the consent receivership order.

29      Their position, instead, was that, in light of significant progress in their refinancing efforts and also in separate efforts to
liquidate certain properties, and considering the impact of the current pandemic and the partially related turmoil in the Alberta
economy, they should be given another month, through to June 4, 2020, to continue those efforts, which would very likely
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produce substantial paydowns — as much as $9 or $10 million — against their debts to Servus and very possibly a refinancing
package to clear those debts completely.

30      In other words, as of May 6, 2020:

• Servus was still owed over $12.5 million;

• the debtors continued to be in default under their credit arrangements;

• the forbearance period (per the first and second agreements) had expired;

• no additional forbearance agreement had been put in place;

• the Interim Monitoring Order stay and suspension had expired;

• Servus had reserved its rights to enforce its security and to use the Consent Documents, including the consent receivership
order;

• the debtors did not assert that any new forbearance period was in place or otherwise that Servus was not entitled to take
enforcement steps, including seeking the entry of the consent receivership order;

• the debtors did not disavow that order in any fashion; and

• the debtors instead asked the Court to find it was not "just or convenient" that the consent receivership order be entered
now.

31      I find, on the first issue, that the express "trigger conditions" — i.e. for Servus to seek the entry of the consent receivership
order — were satisfied here: the forbearance period was over, and the debtors continued to be in default.

Impact of Covid-19 pandemic

32      The debtors argued that they did not get the benefit of the full second forbearance period, invoking the onset of the
Covid-19 pandemic.

33      I do not accept this argument:

1. the debtors went into default in June 2019;

2. Servus issued notices of default to the debtors on June 4, 2019;

3. the debtors had the benefit of the first forbearance period (mid-July 2019 to mid-November 2019);

4. they received the benefit of a de facto forbearance period from mid-November 2019 to the end of December 2019),
while the parties negotiated the second forbearance period;

5. the second forbearance period ran from December 30, 2019 to March 12, 2020;

6. the debtors defaulted on the second forbearance agreement as early as March 3, 2020;

7. Covid-19's now-massive impact was only beginning to emerge in the week of March 9-13. I take judicial notice that no
provincially ordered "restrictions on gatherings" were in place by that week. (I was sitting in Grande Prairie that week; it

was "business as usual" at the Court through March 13, at minimum.) The Alberta Government's Covid-19 case statistics 1

only start as of March 8, 2020. The bar-graphs are not calibrated to allow perfect counts, but, from a baseline of zero
confirmed cases as of March 8, 2020, the collective number of probable and confirmed cases in those early days (March
8-12) appears to be approximately 25 people. That compares to 6,017 cases as of May 7, 2020. Another chart shows
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total hospitalized cases, in those same days, at under 10 people, with one or two in intensive care; that compares to 255
"hospitalized ever" and 52 "ICU ever" cases as of May 7, 2020; and

8. in any case, the debtors' Covid-19-related evidence is silent or vague about the pandemic having any impact on their
businesses before March 13. In one of his March 30, 2020 affidavits, Shaun Peesker stated (in part):

6. . . . the Companies are seeking an adjournment of the Receivership Application for the following reasons, among
others:

a. The Companies have been making substantial progress in their refinancing efforts, but the COVID-19
pandemic has temporarily prevented such efforts from being advanced to a conclusion . . .

. . .

22. The majority of the Companies' customers have either temporarily shut down operations or have delayed their
projects pending the resolution of the COVID-19 pandemic. [no information about when that started]

23. As a result of the foregoing, the business operations and employee numbers of the Companies are different than
they would normally be at this time of year. A summary of the current operations and employee numbers for [one
debtor company] and [another one] are summarized below:

a. [neutral employment information for one debtor company]

b. Prior to last week [i.e. the week of March 23-27, 2020] [another debtor company] had approximately 110
employees that had been retained throughout the winter season. However, last Thursday [i.e. March 26, 2020],
the decision was made to cease all operations all [two certain plants], other than those operations that are
required to fill ongoing orders from current customers. As such, as of last Thursday, the workforce of [that
company] has been further reduced to approximately 30 employees. [major changes but no detailed indication
of any Covid-19 impact before late March]

34      In his other affidavit of the same date, Mr. Peesker describes the status of various refinancing possibilities. Of the total
number described, two include a Covid-19 dimension: one indicated a delay "as a result of the COVID-19 pandemic." However,
that lender had only been approached around March 23. Another prospect is described as retreating from a possible commitment
on account of Covid-19 concerns; however, no evidence is given of when that prospect emerged and when the retreat occurred.

35      In Mr. Peesker's follow-up affidavits sworn May 1, 2020, while updates are provided on various fronts, no mention is
made of Covid-19, let alone any impact on the debtors' efforts to attract refinancing and sell assets.

36      This evidence is insufficient to show the pandemic having any material impact on the debtors' businesses, refinancing
efforts, or asset-sale efforts through March 12, 2020, when the second forbearance period ended.

37      In any case, the debtors received the benefit of a further 19 days of no enforcement (between March 12 and March 31,
when the Interim Monitoring Order was granted) and a further five-week stay of proceedings (March 31 to May 5) under that
order i.e. almost two more months combined.

38      For all its devastating impact to date, the pandemic did not impair the debtors in any material way through March 12.

39      As for the stay period from March 31 to May 5 (i.e. the lifespan of the Interim Monitoring Order), the debtors and Servus
negotiated that arrangement (and obtained the Court's blessing of it, via the March 31 consent order) with their collective eyes
opened wider to the Covid-19 phenomenon. And (as noted above re their May 1 affidavits), the debtors produced no evidence
about Covid-19 having any particular effect on their activities or efforts from March 31 through May 1, or thereafter.

Whether the debtors are generally blocked from contesting the receivership order
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40      The debtors made various other arguments, not akin to the unexpected circumstance of Covid-19, about why no receivership

order should be granted. They focused on the "just or convenient" requirement in ss. 13(2) of the Judicature Act 2 , addressing
progress made to date in reducing their indebtedness to Servus, the state of various financing "irons in the fire", the sale of
certain properties, and the overall prospect of making major headway against the debt if more time is given to them. They also
point to evidence that Servus is over-secured and will or should recover its entire claim eventually i.e. even if more time (up
to June 4, 2020, at minimum) is given to them.

41      This raises a question: was it open to the debtors to make such (substantive) arguments in the face of the consent
receivership order? I examine this question next.

Consent orders provided as part of forbearance or standstill agreements

42      In Octa Hage Enterprises Ltd. v. Bank of Credit & Commerce Canada 3 , the Alberta Court of Appeal examined a consent-
order-in-exchange-for-more-time scenario:

[2] In this mortgage foreclosure action the defendants filed a statement of defence by a law firm. In response to the plaintiff's
motion for an order nisi, the defendants' solicitors negotiated a settlement agreement under which more time was purchased
in return for a form of final order of foreclosure with the endorsed consent of the defendants' solicitors of record. The
plaintiff held this form and in due course when the agreed time had elapsed, presented it to a Master in chambers, with
notice to the defendants. The Master granted a final order of foreclosure in the same terms but with a stay of execution for
an additional six months. The defendants appealed that order to a Queen's Bench justice and now to us.

. . .

[4] The defendants also argue that section 41(2) of the Law of Property Act impliedly forbids going directly to final order
without passing the previous step and collecting an order nisi. Two decisions to that effect were cited, the latter being
Canada Trustco Mortgage Co. v. Coleman (M 1985) 1985 CanLII 1132 (AB QB), 59 A.R. 367. But neither involved a
consent order, and in our view nothing in section 41 prevents such a consent. Subsection (5) on waivers or releases is
referring only to the situation before suit or even before default. It is not necessary here to determine whether the consent
operated under subsection (3) of section 41, or under subsection (4), or under the general law on consents to judgment.
The most that could be said of any requirement for an order nisi (if there is one) is that it would a matter of substantive
law, not jurisdiction. And consent judgments are expressly designed to bypass substantive defences.

[5] That in turn is an answer to a number of substantive defences which the defendants now suggest, including want of
formal demand for payment and certain interpretations of the mortgages and the interaction of their amounts. That applies
even more strongly to some suggested flaws in the wording of the statement of claim. A consent to judgment would be
worthless if the plaintiff still had to prove his case in full and negative every defence. It might be (as the defendants
argue) that the Master or judge is not always required to grant the order consented to and reserves some power to refuse
or vary it. But we need not decide that, for the Master and chambers judge both decided to grant it, except for the stay
of which the defendants do not complain.

[6] The defendants also sought to argue that later facts made the final order unjust. For example, they try to argue that
their equity in the lands has risen substantially. Given the 16 months which have now elapsed since the consent was
given, any injustice is hard to see. But in any event when more time is purchased by a consent judgment the defendant
takes the risk of whether the future will be kinder to him or to the plaintiff. [emphasis added]

43      The apparent matter-of-fact entry of a consent receivership order, after forbearance, is reflected in Smith v.

Pricewaterhousecoopers Inc. 4 , where Rowbotham JA (in chambers) commented:

[31] The draft statement of claim also alleged that Servus acted negligently or unreasonably and in bad faith in putting
Caliber into receivership at the time that it did. The applicant failed to identify any evidence that could support his
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allegations. He acknowledged that Caliber was in "a cash flow crisis." It was never seriously disputed that Caliber had been
in a constant state of default for the nine-month period leading up to the receivership. The terms of the final forebearance
agreement executed between Caliber and Servus, which the applicant personally signed on behalf of Caliber, made it
explicit in clauses 3.4 and 3.5 that Servus was at liberty to make immediate use of the Consent Receivership Order that
had previously been signed by Caliber's legal counsel on the company's behalf. The applicant's counsel conceded that
it would have been easy to undo the receivership order if any of Caliber's other creditors or another third party would
have come forward to rescue the company. It was demonstrably false that the trustee and Servus refused to meet with the
restructuring group as alleged in the proposed statement of claim. Accordingly, it was reasonable for the chambers judge
to have concluded, as she did, that the negligence claim was spurious. [emphasis added]

44      In 741431 Alberta Ltd. v. Devon (Town) 5 , Watson J. (as he then was) kept a defaulting party to a consent-judgment-
to-be-held arrangement:

[40] Ultimately there was a settlement of the action reached which, in sum, provided that (a) the Applicant would endorse
a Consent Judgment to the Respondent's motion for Summary Judgment granting all relief sought, and (b) the Applicant
would provide Counsel for the Respondent with a suitable Transfer and (c) the Applicant would pay the legal costs of the
Applicant to a maximum of $4,600.00.

[41] As part of this settlement, the Respondent did agree that it would make no use of the Consent Judgment and
Transfer unless the Applicant failed to reach the roof stage deadline by July 1, 2001 at which point the Respondent
could proceed to use the Transfer and Consent Judgment. The Respondent also agreed, however, to discontinue its action
if the Applicant reached the roof stage by that date. The Applicant would have to pay all fees related to the project promptly
upon submission of its plans.

[42] The Respondent's Counsel prepared the Consent Judgment and Transfer and forwarded it to Abbey for execution.
Ultimately, Abbey signed the Consent Judgment and returned it along with the Transfer to Counsel for the Respondent by
letter dated December 29, 2000. That letter imposed trust conditions as to the Respondent's holding off on use "unless
741431 Alberta Ltd. fails to meet the roof stage level of construction by July 1, 2001".

. . .

[117] In the case at bar, the Applicant's Notice of Motion effectively sought an indefinite period of time within which to
enable it to decide when to get on with this project. Its argument, in my view, came down to the proposal of a series of
estoppels by acquiescence by the Respondent allowing the Applicant to evade the consequences of a series of separate
promises, defaults, re-promises and re-defaults. This history does not persuade me of an entitlement of the Applicant on
the equities of this case.

. . .

[119] . . . the Applicant has failed to prove the existence of an alleged settlement contract overriding the Consent Judgment
and Transfer agreement, such as to require this Court to enforce the latter.

. . .

[136] In my view, the Respondent is not acting punitively to enforce the old agreement as in the concept of the liquidated
damages cases. The Respondent is seeking merely to enforce the terms of their agreement as to the Consent Judgment
and Transfer. [emphasis added]

45      As did Macklin J. in Mraiche v. Sander 6 :

[27] In my view, this is simply a contractual matter and the Court needs only to review the facts and the agreements
between the parties. All of the agreements were voluntarily entered into between sophisticated parties. The Defendant
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Shirley Sander describes herself as a businesswoman. She owns a number of properties in B.C. When Ms. Sander entered
into the Purchase Contract, she utilized the services of a realtor. When she entered into the Affirming Agreement, she did
so in the presence of her lawyer. The transfer back was signed by her in the presence of her lawyer. In Clause 10 of the
Affirming Agreement, Ms. Sander acknowledged that "she has had the time to review, and has reviewed, this Agreement
and that she has received independent legal advice prior to the execution and delivery of this Agreement".

[28] The agreements expressly contemplate remedies which were agreed to between the parties in the event either failed to
complete the contract according to its terms. In the event that Ms. Sander, as the buyer, failed to complete, the agreements
contemplated, among other things, a transfer back of the Edmonton property to the Plaintiff, and the filing of the Consent
Order granting the Plaintiff immediate possession of the Edmonton property.

[29] There is no suggestion, nor on these facts could there be, of non est factum. Ms. Sander understood the terms of each
agreement, she had the advice of a realtor, and, importantly, she had the advice of legal counsel.

[30] It is not the function of this Court to rewrite Agreements negotiated and executed by sophisticated business people.
It is also not the function of this Court to examine such Agreements to see whether the consideration flowing from one
side to the other is appropriate. The parties made those decisions.

[31] Ms. Sander has clearly defaulted on payment under the agreements. She has still not paid, or even tendered, the
amounts due on the extended date of March 26. Ms. Sanders' allegations concerning alleged interference by the Plaintiff
in her efforts to obtain financing do not have the air of reality or accuracy. The lender advised Ms. Sander's representative
that he was declining the loan and would not be providing financing three days before counsel for the Plaintiff spoke to
the lender.

[32] Ms. Sander's lawyer executed a Consent Order in November of 2009 knowing of all of the terms and conditions set
out in the various agreements. The Consent Order was entered after Ms. Sander had received an extension of one week by
Justice Verville of this Court and after she had failed to make payment as required by that Order. The Consent Order was
entered after Ms. Sander's representative had clearly been advised that the lender would not be providing financing.

. . .

[35] At the commencement of the Appeal, counsel for Ms. Sander provided the Court with a new affidavit sworn by Ms.
Sander and filed the same day (May 12, 2010). She now claims to have received a commitment for bridge financing from
a company called Kennedy Financing, Inc. located in New Jersey. This new evidence does not impact on the fact that
Ms. Sander is still in default and does not justify granting any further relief to her. I would point out, however, that the
supposed commitment appears to be conditional only, both as to the granting of a loan and as to amount. [emphasis added]

46      And Morawetz J. (as he then was) in Royal Bank v. Walker Hall Winery Ltd. 7 :

[18] Counsel to the Receiver also points out that the receivership application was commenced in November 2009 and
Walker Hall retained Mr. Duncan. Mr. Duncan and counsel to RBC reached agreement on a timetable to have the application
heard on December 16, 2009, but the day before such hearing Mr. Duncan contacted counsel to RBC to request an
adjournment. Counsel agreed that, in exchange for Walker Hall's consent to the Receivership Order, the hearing would
be adjourned to December 23, 2009, to provide time for Walker Hall to obtain refinancing. Mr. Lukezic signed the
consent on behalf of Walker Hall. Walker Hall did not obtain refinancing and, acting on Mr. Lukezic's consent, counsel
to RBC obtained the Receivership Order on December 23, 2009.

. . .

[36] The central issue is whether circumstances exist that would make it appropriate to nullify or remove the
Receivership Order. A secondary issue is whether the damage claim against RBC is more properly pursued in
CV-10-399090.
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[37] The Receivership Order was made on consent.

[38] Mr. Macfarlane submits that a party who seeks to have an order set aside or varied on the ground of fraud or facts arising
or discovered after it was made may make a motion in the proceeding for the relief claimed. In this case, Mr. Macfarlane
submits that there is no evidence of fraud. Further, the application was resolved when the respondents consented to the
Receivership Order which they did not appeal.

[39] Counsel also submits that, in the absence of fraud or collusion, a consent order cannot be set aside. See Houston v.
Bousquet, (1965) CarswellMan 20 (M.C.Q.B.) and Sjogren v. Lamson, (1922) CarswellMan 12.

. . .

[41] Mr. Lukezic has stated that his consent was premised on the $150,000 promised advance. In my view, it follows that
in order to succeed on this motion, the Court has to be satisfied that the consent was not a true consent. The Court has
to be satisfied that there was an agreement under which the Receiver or RBC would advance $150,000 to Walker Hall.

. . .

[46] In my view, even overlooking evidentiary deficiencies, Mr. Lukezic has failed to persuade me that it is appropriate
to set aside or vary the Receivership Order.

[47] Mr. Lukezic consented to the Receivership Order on December 23, 2009.

[48] In my view, there is no evidence of fraud or that there was an arrangement under which $150,000 would be
advanced by the Receiver or RBC to Walker Hall. [various evidence reviewed]

. . .

[63] Mr. Lukezic has failed to provide any basis to have the Receivership Order set aside or varied. He has alleged that
the Receiver or BDO promised to advance $150,000 to Walker Hall at the time of the Receivership Order and that, in
response to this promise, he consented to the Receivership Order. The allegations set out in his factum are, simply put,
not supported by the evidence. No credible alternative to the receivership has been put forth by Mr. Lukezic. [emphasis
added]

47      In contrast, see Western Surety Co. v. Hancon Holdings Ltd. 8 , where a creditor had received a consent judgment as part
of a work-out arrangement, but the trigger clause was found to be ambiguous. The clause was as follows:

4. As security for the performance and fulfillment of their respective obligations under the General Indemnity Agreement,
Moh Creek and the Indemnitors will execute an Appearance and Consent to Judgment in an action under the General
Indemnity Agreement in an amount which includes the anticipated Advances, Expenses and Interest to be held by counsel
for WSC on the basis that it will not be entered unless Moh Creek does not make payment of the Advances, Expenses
and Interest in accordance with a payment schedule to be agreed upon by Moh Creek and WSC prior to September 30,
2000 and in any event payment in full shall be made by December 31, 2001 or make such other agreement to extend that
period. [emphasis added]

48      The parties were unable to agree on a payment schedule; eventually, the creditor filed the consent to judgment and
registered it against title to various properties. Per Gerow J.:

[20] On March 13, 2002, the defendants brought an application to have the Consent Judgment removed from the titles. In
opposing the application, Western Surety argued that it was entitled to file and register the Consent Judgment because the
defendants were in default under the Agreement for failing to provide a payment schedule as required by paragraph 4 of
the Agreement. However, Morrison J. set aside the Consent Judgment on the basis that it was premature. In her reasons,
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Morrison J. stated that paragraph 4 of the Agreement was uncertain and ambiguous. [consent judgments were removed

from the titles] [emphasis added] 9

49      Similarly, in contrast, see Skagen v. Canadian Imperial Bank of Commerce 10 , where Williams J. found that the trigger
condition (default) did not exist:

[6] The plaintiffs say the Bank has breached its agreement and that the Consent Judgment which was entered against both
Skagen and the numbered company should be set aside.

. . .

[48] With respect to the consent judgment that was provided to the Bank, it constitutes valuable consideration provided by
the plaintiffs on the understanding that it would be entered in the event that the plaintiffs defaulted on their contractual
obligations. When the October payment was not received, the Bank entered the judgment. In my view, that must be set
aside, as the pre-condition for its entry, default by the plaintiffs of their obligations under the Agreement, did not occur.
When the consent judgment was entered, the repudiation had been accepted and there was no further obligation owing
by the plaintiffs, hence there could be no default. The decision of Koenigsberg J. in Harbelah Enterprises Ltd. v. O'Neil
(1994), 1994 CanLII 16671 (BC SC), 94 B.C.L.R. (2d), 26 C.P.C. (3d) 315, [1994] 9 W.W.R. 162 (paras. 22-25) establishes
that a consent order can be set aside in circumstances such as these. [emphasis added]

Applying those principles here

50      By signing the consent receivership order, the debtors acknowledged their indebtedness to Servus, their default status,
the triggering of Servus's enforcement options (which included applying for a receiver), and that the appointment of a receiver
was warranted i.e. once the period of forbearance, purchased (in part) by the provision of the consent receivership order, had
expired without clearance of Servus's debt.

51      The debtors effectively surrendered, on a contingent basis: "If we are not able to clear our defaults in full by the end of
the forbearance period, you can enter this receivership order."

52      I note here that, since at least the making of the first forbearance agreement (which, as noted, featured the debtors signing
the CRO), the debtors have been represented by their current and very capable counsel.

53      It is not open to the debtors or the guarantor, at this stage, to offer arguments about why the receivership order is not
"just or convenient" in light of this agreement. Servus lived up to its end of the deal, forbearing from taking enforcement
action, first (formally) for four months and then a further (formal) two and a half months, plus informally in the lead-ups to
the two forbearance agreements. By the end of those periods, the debtors had not accomplished the one thing that could stave
off enforcement action: clearing Servus's debt in full.

54      Then followed the Interim Monitoring Period, during which Servus consented to being stayed from enforcement, but the
debtors' defaults, and Servus's associated enforcement rights, remained the same at its expiry.

55      Servus has not agreed to any further forbearance or stay period. The consequence that it could seek the receivership order
in such circumstances is precisely what the debtors agreed to.

56      Having effectively conceded their default status and the triggering of Servus's enforcement options, and having expressly
agreed that Servus could seek the entry of the consent receivership order in that circumstance, the debtors have blocked
themselves from resisting the granting of the orders i.e. beyond forbearance-related arguments, as discussed further below.

Court's duty when presented with a consent order
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57      What, then, is the Court's duty when presented with a consent order, as here? Many cases confirm it is not simply to act

as a rubber stamp: see, for instance, G. (C.T.) v. G. (R.R.) 11 , where Popescul CJQB held:

[11] Where parties have had their agreement sanctioned by the court by incorporation of the child support terms into a
judgment or order, a judicial determination has been made. The courts have a duty to scrutinize agreements and consent
orders or consent judgments that are submitted by the parties in order to ensure that they comply with the law and are in
accordance with the best interests of the child or children who are subject to the order or judgment. The process is more
than just a "rubber stamp". See Hayes v Hayes (1987), 6 RFL (3d) 138 (Sask QB).

58      In Fisher v. Fisher 12 , McDonald J. (as he then was) held:

[65] On June 23, 1993 Ostapowich [defendant in BMO v Ostapowich (Trustee of) (1996) 144 Sask R 207 (CA)] made
an assignment into bankruptcy. Shortly thereafter the Bank brought an application by way of Notice of Motion seeking to
set aside the vesting order and other portions of the consent judgment claiming it represented a settlement or fraudulent
conveyance. Ostapowich opposed the application, claiming that it was in substance a collateral attack on a valid judgment
of the Court. The Court agreed, holding at paras. 11-13:

The argument of the respondent appears to be predicated on the premise a consent judgment is merely a decision of
the parties which is then approved or rubber-stamped by the Court. This is simply not the case. A judgment is a final
determination by the Court of the rights and obligations of the parties. A consent judgment, even if it is in the terms
consented to by the parties, is not a decision of the parties but is a decision of the Court. The fact the judgment was
consented to makes it no less a valid and subsisting judgment. See: The Hardy Lumber Co. v. The Pickerel River
Improvement Co. (1899) 1898 CanLII 16 (SCC), 29 S.C.R. 211; City of Toronto v. Toronto R.W. Co. (1917) 39
O.L.R. 310 at p. 313. Any agreement between the parties must receive the independent sanction of the Court before
it can become a judgment. This Court has held if an issue is consented to by the parties a judge is not obligated
to follow it. See Peterson v. Bishop et al., 1923 CanLII 356 (SK CA), [1923] 3 W.W.R. 25; Hope Hardware et al. V.
Fields Stores Ltd. et al. (1978), 1978 CanLII 254 (BC SC), 7 B.C.L.R. 321. In a matrimonial property application,
if the parties come to an agreement the judge must still decide whether the agreement is just and equitable before
making the order and thus has a power of review over any agreement and is not bound by the parties' agreement.
The Court must decide, based on the facts and the law, and that decision may ultimately reflect the agreement made
by the parties but it is still the Court's decision, not that of the parties.

. . .

[66] While Georgette Fisher is proceeding pursuant to the provisions of Section 10 of the Matrimonial Property Act in
advancing her claim to a larger interest in the Haysboro property than stipulated in the Hawco Order, the reasoning in
Ostapowich is applicable. The Hawco Order is more than just a mere agreement between Suzanne Fisher and Morris
Fisher; it represents a final determination of their respective interests in the Haysboro property as sanctioned by this
Court. [emphasis added]

59      For a supportive American perspective, see "Six Degrees of Separation: Settlement Agreements and Consent Orders in

Federal Civil Litigation" 13 , where Anthony DiSarro wrote:

V. A CONSENT DECREE IS THE COURT'S DOCUMENT

. . . a consent decree "contemplates judicial interests apart from those of the litigants." Courts have an interest in the
contents of their orders. Absent a statutory obligation to approve the terms of settlement, courts have no interest in the
contents of private settlement agreements.

A. Consent Decree as Both Contract and Order: Entry of the Decree
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A consent decree embodies an agreement of the parties that "serves as the source of the court's authority" to enter the decree.
A court should not unilaterally alter a proposed consent decree that has been submitted to it for entry." Nor should it refuse
to enter a consent decree merely because it would afford greater relief than that which could have been awarded after trial.

However, a court does have the prerogative to at least make the "minimal determination of whether the agreement is
appropriate to be accorded the status of a judicially enforceable decree". A consent decree should bear some relationship
to the case and pleadings that have invoked the federal court's jurisdiction in the first place'" and "further the objectives
of the law upon which the complaint was based." The decree should not undermine judicial integrity.

The court should inform the parties of any concerns regarding a proposed consent decree and give them an opportunity to
address them. If the court's concerns are not adequately addressed, it may refuse to endorse the proposed decree because
when court orders are involved, courts have a say in their contents.

The court's role here is discretionary, not mandatory. A court can opt not to scrutinize a consent decree when it is submitted
for endorsement. It might not want to interfere with the terms of a proposed consent decree when doing so could undermine
a settlement that removes a case from the court's docket. A court might prefer instead to summarily approve the consent
decree and defer any potential concerns about its terms for a later date.

Those concerns may, after all, become academic. The parties may never return to court to present a dispute regarding the
decree. If the parties do return to enforce or modify the decree, the court can address its concerns at that time, if they still
exist. The consent decree will be publicly available and, thus, if third parties believe that they are adversely affected by the
decree, they can move to intervene and to modify the decree. Deferring concerns about a consent decree for a later date
enables the court to determine, based on the parties' actual experience under the consent decree, whether those concerns
are real or merely hypothetical.

Nevertheless, while there are weighty reasons why a court might not apply exacting scrutiny to a proposed consent
decree at the time of entry, the fact remains that the court has the discretion to do so, or to insist that the parties change
portions of the proposed decree as a condition to entry. As one court aptly put it, a federal court is "more than a 'recorder
of contracts' from whom parties can purchase injunctions." Parties need to understand that by choosing the consent
decree route, they are inviting the court to have a say on the terms of settlement. [footnotes omitted] [emphasis added]

Distillation of principles

60      On how to approach a consent order, the guiding principles are as follows:

• the Court is not obliged, from the mere fact of consent, to grant a consent order; and

• the Court must be satisfied (at minimum) that:

• it has the jurisdiction to grant the order;

• if it has the jurisdiction, any preconditions (statutory or common law) to the exercise of its jurisdiction are met;

• consent has actually been provided;

• the consent is not the product of fraud, duress, or undue influence or otherwise tainted;

• where the consent was provided on a conditional basis (e.g. order not to be entered unless certain conditions are
satisfied), the condition(s) are satisfied;

• the proposed relief does not exceed that consented to; and

• consent aside, the ordered relief is warranted in the circumstances.
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61      The level of scrutiny required depends on the circumstances. The onus to raise a concern rests with the consenting (or
ostensibly consenting) party. If that party is present at the application for the order and raises no concerns, or if it is content to
allow the other party (or parties) to appear at the application and relay the "we have consented" message, the Court can usually
proceed on the basis that all of these elements are satisfied.

62      At minimum, the Court may have to consider whether it has the jurisdiction to grant the order i.e. to guard against parties
(inadvertently or otherwise) pulling the Court outside its jurisdiction.

63      A safeguard here is the Court's power to set aside or vary its orders, including (in limited circumstances) consent orders.
If it turns out that, despite apparent regularity, a consent order is fatally deficient on one or more of the bases above, the Court

may decide to set it aside. 14

Whether it is "just or convenient" to appoint a receiver in these circumstances

64      The Court has the jurisdiction to grant a receivership order here, and no party pointed to a threshold statutory or common-
law condition to the exercise of that jurisdiction. Similarly, there is no question that the debtors consented to the receivership
order and, on the evidence here, that the consent was not tainted. Finally, as discussed above, the conditional consent here
became unconditional with the expiry of the forbearance and stay periods and with the debtors continuing to be in default under
the credit arrangements.

65      The question becomes whether it is indeed "just or convenient" to appoint a receiver here.

66      Here is where (as confirmed by the "consent-order-and-forbearance" cases) the debtors' consent has its most critical
effect: by giving that consent, the debtors conceded that, if and when the forbearance (and implicitly any stay) period ended,
the consent order could be entered if they remained in default and without any substantive-argument objection by them.

67      The debtors' core position was that they had made very significant progress toward clearing their debts to Servus and
that one more month would allow them to achieve even more, and very significant, progress. But the core state of affairs —
continuing default — in which they provided the CRO, and which was prevailing when each of the first forbearance, second
forbearance, and stay periods expired, continues to prevail.

68      In other words, even acknowledging significant progress to date, and even acknowledging the likelihood of more such
progress over the next month, the debtors have already agreed that, if and when Servus decided against further grace (i.e. after
the expiry of the latest hold period), it could move for the order with no "merits" objection by them.

69      Accordingly, on the "merits" review i.e. whether it is "just or convenient" to appoint a receiver here, I focus on the
circumstances outlined by Servus.

70      Here it cites Romaine J.'s decision in Paragon Capital Corp. v. Merchants & Traders Assurance Co. 15 , in particular her
helpful catalogue of appointment factors. I reproduce the Paragon-factors review from Servus's application brief:

(a) Servus is a secured creditor of the Debtors and holds a security interest in of all the present and after-acquired property
of the Debtors, subject to certain provisions of priority agreements entered into by Servus. Servus holds a first- ranking
security interest in the Alberta Lands and NWT Lands;

(b) The Debtors have demonstrated losses for the past 3 years;

(c) the nature of the Debtors' property includes mobile equipment potentially located across Alberta, the Northwest
Territories, British Columbia, Saskatchewan. There is also a risk of these mobile assets being subject to unauthorized sale
and removal. The Debtors' also own two parcels of land located in Alberta and one parcel of land located in the Northwest
Territories subject to Servus' security;
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(d) given that the Debtors' property includes multiple parcels of land, and that the Debtors' property is located across
multiple jurisdictions, a receiver is a cost effective mechanism to organize the sale of the property;

(e) an organized sale by a Receiver is likely to maximize recovery for secured and unsecured creditors rather than secured
creditors individually seeking to enforce their securities;

(f) the balance of convenience is in favour of Servus. The most recent consolidated financial statements of the Debtors
indicates a net loss of $1,137,511 for the month of January 2020. This is indicative of the serious financial distress facing
the Debtors;

(g) the conduct of the Debtors is supportive of the granting of the Order requested, as:

(i) Servus first demanded payment from the Debtors in June 2019, and Servus has since entered into a lengthy
forbearance period between July 2019 and March 2020 to assist the Debtors in making alternative arrangements to
pay Servus in full. To date, the Debtors have failed to pay their obligations to Servus in full, which includes the
Indebtedness; and

(ii) the large net loss reported in the January 31, 2020 consolidated financial statements of the Debtors, the Debtors
cannot sustain their current operations on an ongoing basis without a material injection of capital or refinancing. Such
refinancing has not materialized, despite this additional time to obtain it; and

(iii) the Debtors have consented to the Consent Receivership Order;

(h) the Securities granted by the Debtors and Forbearance Agreement authorize Servus to appoint a Receiver over the
Debtors upon default, which is further supported by the Consent Receivership Order provided for in the Forbearance
Agreement;

(i) a court appointment is necessary to enable the Receiver to carry out its duties more effectively and efficiently given
the nature of the Debtors' property and assets;

(j) a Receivership Order would place all creditors and stakeholders of the Debtors on a level and transparent playing field
under the administration of this Honourable Court to ensure the consistent and lawful treatment of all stakeholders;

(k) while there is a cost of appointing a Receiver, all indications to date indicate that the appointment of a Receiver will
be the most cost effective means of dealing with the estates of the Debtors;

(l) it is likely that the value of the property of the Debtors will be maximized by establishing a level and transparent process
administered by this Honourable Court; and

(m) Servus is acting in good faith and in a commercially reasonable manner in respect of the appointment of the Receiver,
particularly in giving the Debtors since July 2019 to make arrangements to pay Servus in full.

71      I also note the following comments by the interim monitor (from his April 27 report):

6. STATUS OF PROFORM'S REFINANCING EFFORTS

6.1 At paragraph 35 of the Peesker Affidavit and at paragraph 10 of the Confidential Peesker Affidavit, Mr. Peesker
provides a summary of nine lenders the Company was pursuing for financing.

6.2 The Interim Monitor understands that only one lender has provided a commitment letter to Proform:

6.2.1 Lender : Lender 2 has provided a commitment letter in the total amount of $6.5 million to be financed
against the Old Brew Property owned by 285. This property has an existing mortgage registered by Servus to secure
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approximately $1.43 million due to Servus from 285. Therefore, the net amount that would be available to be applied
against Proform's indebtedness to Servus is approximately $5.07 million.

6.3 With respect to the balance of the potential lenders identified in the Peesker Affidavit, the Company advised the Interim
Monitor that many were not prepared to provide commitment letters due to the current economic environment, while one
significant potential lender apparently advised Proform that it did not meet the lender's mandate to lend to businesses in
rural communities.

6.4 In summary, as at April 27, 2020 the Company has secured only one financing commitment. This is not sufficient to
repay Servus in hill as illustrated below.

 $
Estimated Proform indebtedness to Servus (12,750,000)
Lender 2 - net ATB financing available to Servus on Old Brew 5,070,000
Remaining outstanding Proform indebtedness (7,680,000)

6.5 On April 27, 2020, the Company provided the Interim Monitor with an executed real estate purchase contract with
respect to the sale of the NWT Property ('NWT Sale Contract'). The NWT Sale Contract is included in the confidential
appendix noted below. Management advise that the full amount of the sales proceeds would be applied against the Servus
debt, of which approximately $790,000 relates to a Servus mortgage registered against the NWT Property. Regardless,
there remains a significant shortfall to Servus.

6.6 The Company advised that it anticipates the receipt of a number of commitment letters in the next several days that
will address this shortfall. While the Interim Monitor is hopeful, it should be noted that the Company has stated this on
various occasions over the last several weeks and months. For various reasons, including those noted above, commitment
letters have not been obtained.

EVALUATION OF THE ASSETS

7.1 As set out in paragraph 9 of the Interim Monitor Order, the Interim Monitor is to conduct a review and evaluation of
the Property (as defined in the Interim Monitor Order) and file a report to the Court in respect of the same.

7.2 To assist in its evaluation of the Company's major assets and to assess Mr. Peeskers claim that 'the value of collateral
held by Servus is several multiples in excess of the $12 million outstanding", the Interim Monitor immediately engaged
the previous real estate appraisers utilized by the Company and 285 seeking the previous real estate appraisers utilized
by the Company and 285 seeking updated appraisals for the Burnt Lake Property, the NW' Property, the Gasoline Alley
Property and the Old Brew Property. In addition, the Interim Monitor sought a high — level valuation of the Company's
major pieces of equipment, rolling stock and concrete plant assets from Century.

7.3 With respect to the real estate, on April i6, 2020, SWM delivered its NWT Property appraisal to the Interim Monitor.
Subsequently, on April 21, 2020, Soderquist delivered to the Interim Monitor appraisals of the Burnt Lake Property, the
01(1 Brew Property and the Gasoline Alley Property.

7.4 With respect to the Company's equipment, rolling stock, and concrete plant assets, on April 23, 2020 Century provided
the Interim Monitor with its estimated valuation on these assets.

7.5 It is the Interim Monitor's view that Proform's assets subject to the security of Servus are insufficient to repay Servus
in full. The Interim Monitor estimates the shortfall to be in range of $1.94 million to $6.81 million. Accordingly, it will he
necessary for Servus to look to the additional collateral pledged to Servus by 285 to address shortfall.

D. Conclusion
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72      In these circumstances, and emphasizing the debtor's consent to the proposed receivership order, it is "just and convenient"
that it be entered and, accordingly, that the debtors' application to extend the interim-monitoring period to June 4, 2020 be
dismissed.

Creditor's application granted; debtors' application dismissed.

Footnotes

1 https://covid19stats.alberta.ca. I am using these statistics as a proxy for the general state of the Covid-19 pandemic in Alberta in the
first part of March.

2 Servus also invoked s. 243 BIA, ss. 65(7) PPSA, and "Part A of the [ABCA]."

3 1988 ABCA 109 (Alta. C.A.)

4 2013 ABCA 288 (Alta. C.A.)

5 2002 ABQB 870 (Alta. Q.B.)

6 2010 ABQB 341 (Alta. Q.B.)

7 2010 ONSC 4236 (Ont. S.C.J. [Commercial List]) affd 2011 ONCA 314 (Ont. C.A.) leave denied 2011 CanLII 65628 [Chegancas
v. Lukezic, 2011 CarswellOnt 10873 (S.C.C.)]

8 2007 BCSC 180 (B.C. S.C.)

9 See also the judgment of Mahoney J. in Custom Metal Installations Ltd. v. Winspia Windows (Canada) Inc., 2019 ABQB 732 (Alta.
Q.B.)

10 2004 BCSC 602 (B.C. S.C.)

11 2016 SKQB 387 (Sask. Q.B.)

12 2008 ABQB 170 (Alta. Q.B.)

13 (2010) 60 Am U L Rev 275 at 317-320

14 See, for example, K. (T.E.H.) v. S. (C.L.), 2011 ABCA 252 (Alta. C.A.). See also the discussion in Civil Procedure Encyclopedia,
Stevenson & Côté (2003), c. 50 ("Judgments, Orders, and Settlements), R. ("Consent Orders or Judgments"), 7. ("Setting Aside
Consent Order). See also Civil Procedure and Practice in Alberta, Reed and Poelman (2020), annotation to R 9.15 ("Consent Orders
as Evidence of a Contract Between Parties" and "Binding Effect of Consent Orders") at p 303.

15 2002 ABQB 430 (Alta. Q.B.)
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Headnote
Debtors and creditors --- Receivers — Appointment — General principles
Company K was involved in business of exploring and developing oil and gas — Company S had petroleum and natural
gas lease used to develop oil well — K was successor in interest to company P — S entered into contract with P, which
required P to construct road to S's well site — Following services provided under contract, S became indebted to P
in principal amount of $567,267.76, plus interest at rate of 24 percent per annum — By Debt Assignment Agreement,
P assigned S's outstanding debt, along with underlying security, to K — K brought application seeking order for
appointment of receiver and manager of S's assets and undertaking — Application granted — Appointment of receiver
and manager was just for circumstances of case — S's oil and gas lease was proprietary interest and was transferable and
fell within power and authority of court-appointed receiver.
Natural resources --- Oil and gas — Oil and gas leases — Transfer of title
Company K was involved in business of exploring and developing oil and gas — Company S had petroleum and natural
gas lease used to develop oil well — K was successor in interest to company P — S entered into contract with P, which
required P to construct road to S's well site — Following services provided under contract, S became indebted to P
in principal amount of $567,267.76, plus interest at rate of 24 percent per annum — By Debt Assignment Agreement,
P assigned S's outstanding debt, along with underlying security, to K — K brought application seeking order for
appointment of receiver and manager of S's assets and undertaking — Application granted — Appointment of receiver
and manager was just for circumstances of case — S's oil and gas lease was proprietary interest and was transferable and
fell within power and authority of court-appointed receiver.

APPLICATION seeking order for appointment of receiver and manager of company's assets and undertaking.

Donald Lee J.:

Introduction

1           This is an application by Kasten Energy Inc. ("Kasten" or "Applicant") against Shamrock Oil & Gas Ltd.
("Shamrock" or "Respondent") seeking an Order of this Court, as a secured creditor, for the appointment of a Receiver
and Manager of the Respondent's assets and undertaking.

Facts
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2      Kasten is incorporated in Alberta as body corporate involved in the business of exploring and developing oil and
gas; and a successor in interest to Premier CAT Service Ltd. ("Premier CAT").

3      Shamrock is incorporated in Alberta and has a petroleum and natural gas lease used to develop an oil well located
at 2-02-90-13-W5 in the Sawn Lake region of Red Earth, Alberta ("Sawn Lake Well").

4      The Respondent, Shamrock entered into a contract with Premier CAT on or about June 1, 2010 which required
Premier CAT to construct a road to Shamrock's well site. Following services provided under the contract, Shamrock
became indebted to Premier CAT in the principal sum of $567,267.76. The debt was payable 60 days from the date of
invoice at the interest rate of 24% per annum.

5       On or about July 22, 2010, a General Security Agreement ("GSA") was granted by Shamrock to Premier CAT
for a security interest in all present and after acquired personal property of Shamrock as security for repayment of the
outstanding debt.

6      By a Debt Assignment Agreement dated January 20, 2011 ("Debt Assignment"), Premier CAT assigned Shamrock's
outstanding debt, along with the underlying security, to Kasten. The registration of the GSA at the Personal Property
Registry was amended on February 4, 2011 to delete Premier CAT and substitute Kasten as the secured creditor. As a
result, Shamrock became indebted to Kasten, the successor in interest to Premier CAT.

7      As of July 30, 2012, the outstanding indebtedness of Shamrock to Kasten was $777,216.26 based on the amount
owed to Premier CAT at the date of the Debt Assignment, plus accrued interest at the agreed rate of 24% per annum.

8      On or about October 31, 2011, Shamrock issued a Notice of Intention to Make a Proposal pursuant to the Bankruptcy
and Insolvency Act, RSC 1985, c B-3, s 50.4 [BIA]. Later, on November 25, 2011, Shamrock submitted a BIA, Part III,
Division 1 Proposal addressed to all its secured and unsecured creditors. Under the Proposal, Stout Energy Inc. ("Stout"),
a grandparent company to Shamrock would retain BDO Canada Limited as proposal trustee; and Stout would operate
the Sawn Lake Well under a joint operating agreement with Shamrock. This agreement contemplated that after recovery
of Stout's capital investment, 80% of the net revenue generated from operations would be paid to secured creditors until
full payment while unsecured creditors would receive 20% until full payment.

9      At a meeting of Shamrock's creditors convened by the trustee on December 15, 2011, Kasten, a secured creditor
voted against the proposal but all the unsecured creditors voted in favour of the proposal. Subsequently, on January 31,
2012, Shamrock made an application to the Court of Queen's Bench for an approval of the Proposal. Kasten opposed
the application before Master Breitkreuz, the presiding Registrar. Ultimately, the Proposal was approved by the Court.

10      On February 25, 2012, a Demand for Payment was issued to Shamrock on Kasten's instruction, along with a Notice
of Intention to Enforce a Security, pursuant to the BIA, s 244. The total amount of indebtedness as at this demand date
was $760,059.18. As of October 9, 2012, the indebtedness had climbed to $799,595.06 taking into account the sum of
$45,130.58 which was the only cheque that Kasten received from Shamrock since the Court approved the Proposal.

Issue

11      The issue before me is whether a Receiver and Manager of Shamrock's assets and undertaking should be appointed.

Law

12      The test for the grant of an Order of this Court appointing a Receiver is set out in the Judicature Act, RSA 2000,
c J-2, s 13(2) which provides that:
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An order in the nature of a mandamus or injunction may be granted or a receiver appointed by an interlocutory
order of the Court in all cases in which it appears to the Court to be just or convenient that the order should be
made, and the order may be made either unconditionally or on any terms and conditions the Court thinks just.

Parties' Positions and Analysis

13          Both parties agree that the factors that may be considered in making a determination whether it is just and
convenient to appoint a Receiver are listed in a non-exhaustive manner in Paragon Capital Corp. v. Merchants & Traders
Assurance Co., 2002 ABQB 430 (Alta. Q.B.) at para 27, (2002), 316 A.R. 128 (Alta. Q.B.) [Paragon Capital], citing from
Frank Bennett, Bennett on Receiverships, 2nd ed (Toronto: Thompson Canada Ltd, 1995) at 130] to include:

a) whether irreparable harm might be caused if no order were made, although it is not essential for a creditor
to establish irreparable harm if a receiver is not appointed, particularly where the appointment of a receiver is
authorized by the security documentation;

b) the risk to the security holder taking into consideration the size of the debtor's equity in the assets and the need
for protection or safeguarding of the assets while litigation takes place;

c) the nature of the property;

d) the apprehended or actual waste of the debtor's assets;

e) the preservation and protection of the property pending judicial resolution;

f) the balance of convenience to the parties;

g) the fact that the creditor has the right to appoint a receiver under the documentation provided for the loan;

h) the enforcement of rights under a security instrument where the security-holder encounters or expects to encounter
difficulty with the debtor and others;

i) the principle that the appointment of a receiver is extraordinary relief which should be granted cautiously and
sparingly;

j) the consideration of whether a court appointment is necessary to enable the receiver to carry out its' duties more
efficiently;

k) the effect of the order upon the parties;

l) the conduct of the parties;

m) the length of time that a receiver may be in place;

n) the cost to the parties;

o) the likelihood of maximizing return to the parties;

p) the goal of facilitating the duties of the receiver.

See also, Lindsey Estate v. Strategic Metals Corp., 2010 ABQB 242 (Alta. Q.B.) at para 32, aff'd 2010 ABCA 191 (Alta.
C.A.); and Romspen Investment Corp. v. Hargate Properties Inc., 2011 ABQB 759 (Alta. Q.B.) at para 20.

Kasten's Submissions
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14      The Applicant submits that the evidence before this Court is that since the Proposal was approved, the expenses
on Shamrock's well production have exceeded revenues by a substantial margin such that it's unlikely that Shamrock
would be able to pay the outstanding indebtedness in a timely manner. The revenue accruing from the Sawn Lake Well,
which is Shamrock's primary asset, has not been directed at paying the debt owed Kasten.

15      Kasten contends that it has the right to appoint a Receiver under the GSA (at para 8.2. It notes that on the basis
of the evidence in this case, Shamrock is insolvent and this situation is not improving. The risk of waste under the joint
operating agreement is palpably real as Stout is spending substantial amount of money as expenses for well operations
while channelling revenues in a selective manner. Kasten submits that irreparable harm may result if a Receiver is not
appointed, pending judicial resolution of this matter, to properly manage and preserve the value of the well and its
associated lease, as well as to distribute revenues equitably to all interested parties.

16           Kasten argues that the balance of convenience favours the appointment of a Receiver who would be better
positioned to distribute revenues equitably to all interested parties and creditors since Shamrock is unable to comply
with the payment schedule. Kasten reiterates that nothing demonstrates its good faith in pursuit of its legitimate interest
to get paid the debt owed more than the patience it has displayed towards Shamrock for nearly two years.

17      The Applicant notes that Shamrock's argument on the issue of whether the GSA covers the oil and gas in the
ground along with the right to extract the minerals distracts from the main issue of whether this Court should appoint
a Receiver in the circumstances of this matter. Kasten argues that there is no doubt that a Crown oil-and-gas lease is a
contract that contains a profit à prendre, which is an interest in land: Amoco Canada Resources Ltd. v. Amax Petroleum
of Canada Inc., 1992 ABCA 93 (Alta. C.A.); at para 10, [1992] 4 W.W.R. 499 (Alta. C.A.). Nevertheless, leases have a
dual nature as both a conveyance and a commercial contract; and as such, are subject to normal commercial principles:
Highway Properties Ltd. v. Kelly, Douglas & Co., [1971] S.C.R. 562 (S.C.C.), at 576, (1971), [1972] 2 W.W.R. 28 (S.C.C.).
The contract is assignable and subject to seizure.

Shamrock's Submissions

18      The Respondent Shamrock submits that Kasten has not demonstrated that irreparable harm may result if this
Court refuses to appoint a Receiver. Instead, Stout has injected huge sums of money to improve the revenue potential
of the Sawn Lake Well. Shamrock contends that if a Receiver is appointed, Stout may cease funding operations and oil
and gas production will cease. Further, Shamrock says that it had also initiated a sale process and does not perceive any
risk to Kasten while waiting for the completion of that process.

19      Shamrock argues that by nature, the property involved in this case calls for a continuous operation by Stout and
itself that are better equipped in developing and operating oil well than a Receiver, probably unfamiliar with the oil
business. It notes that the Sawn Lake Well cannot be moved from its present location and there is no evidence of waste
regarding the well. Shamrock apprehends that Kasten's motivation is "not a good faith pursuit of repayment of debt,
but rather an attempt to obtain the Sawn Lake Well."

Should a Receiver be Appointed in this Case?

20      The Alberta Court of Appeal notes in BG International Ltd. v. Canadian Superior Energy Inc., 2009 ABCA 127
(Alta. C.A.) at paras 16-17 that a remedial Order to appoint a Receiver "should not be lightly granted" and the chambers
judge should: (i) carefully explore whether there are other remedies, short of a receivership, that could serve to protect
the interests of the applicant; (ii) carefully balance the rights of both the applicant and the respondent; and (iii) consider
the effect of granting the receivership order, and if possible use a remedy short of receivership.

21      The security documentation in the present case authorizes the appointment of a Receiver (GSA, para 8.2). Thus,
even if I accept the argument that the Applicant Kasten has not been able to demonstrate irreparable harm, that itself
would not be determinative of whether or not a Receiver should be appointed in this matter. It is not essential for a
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creditor to establish irreparable harm if a receiver is not appointed: Paragon Capital at para 27. I am also not persuaded by
Shamrock's suggestion that it is probable that Stout may cease funding its operations and this development would result
in irreparable harm which may be avoided by the Court's refusal to appoint a Receiver. In my view, such a cessation of
funding by Stout would likely amount to a breach under the joint operating agreement and Shamrock could accordingly,
seek appropriate remedy. This factor or consideration should not stand in the way of an appointment of a Receiver, if
it is otherwise just to do so.

22      Shamrock objects to the appointment of a Receiver based on the nature of the property and the probability that
a court-appointed Receiver may lack familiarity with oil well development and operation. However, this concern is not
insurmountable, given the broad management authority and discretion that a court-appointed Receiver would possess to
enable it do everything positively necessary to ensure that the operation of the relevant oil well continues in a productive
and efficient manner.

23      In terms of apprehended or actual waste, there is no concrete evidence before this Court one way or the other.
However, it is apparent that Shamrock has not made any substantial payments to Kasten from the alleged revenues
flowing from the operation and production in the Sawn Lake Well. This situation also ties in to one of the factors that
this court should consider, i.e. whether the manner in which Shamrock is making payments to Kasten (as a security-
holder) forms a reasonable basis for Kasten to expect that it would encounter difficulty with Shamrock (as the debtor).
Kasten contends that it is critical that there is no evidence before this Court to demonstrate the veracity of the claim
that the Sawn Lake Well is generating the alleged production; and neither is there any evidence as to where the alleged
revenues accruing from the production is being diverted.

24      In my view, the approach which Shamrock has adopted in paying the debts owed to Kasten seems to be a justifiable
basis for Kasten's apprehension that it would likely and ultimately encounter difficulties with Shamrock. And based on
this ground, it would be inaccurate to characterize Kasten's tenacious pursuit of Shamrock for its indebtedness as an
activity motivated by bad faith, as Shamrock alleges.

25          Shamrock states that it had initiated a sale of Sawn Lake Well. At this point however, there is no indication
that Shamrock's initiative or endeavour is moving ahead in a positive manner. After the chambers application before
me on November 29, 2012, Mr. Nathan Richter (on behalf of Stout) sent a letter dated December 14, 2012 to Kasten
(see, attachment to Shamrock's supplemental brief filed Dec. 14, 2012). The letter indicated that four postdated cheques
were sent to Kasten as payments of monthly interests until March, 2013 and pending the anticipated sale of Sawn Lake
Well in April, 2013. Mr. Richter also confirmed in the letter that no formal bids were received as at the bid deadline
date of December 12, 2012.

26      After carefully considering whether there are other remedies, short of a receivership, that could serve to protect
the interests of the Applicant in this matter and also carefully balancing the rights and interests of both Kasten and
Shamrock, I have come to the conclusion that a remedial Order to appoint a Receiver and Manager is just, convenient
and appropriate in the circumstances of the developments and delays in this matter.

Is Shamrock's Oil and Gas Lease Covered by the GSA?

27      Kasten submits that while the GSA is not directly enforceable against the oil and gas under (or in) the ground,
once the oil and gas comes out of the ground and captured by Shamrock it becomes subject to the GSA in much the
same manner as the production facilities that are clearly covered by the GSA. It agrees that the oil and gas lease contains
a profit à prendre, but submits that the right of Shamrock to extract oil and gas as granted by the Crown is transferable.

28      Shamrock agrees that a Receiver could only be appointed over its personal property, which includes the oil when
it is produced and removed from the ground. However, it contends that the authority of the Receiver does not extend
to the lease or the sale of Sawn Lake Well since Kasten has no security over the PNG lease under the GSA and can only
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receive revenue from the Well. Shamrock takes the position that the oil and gas lease is a profit à prendre, which is an
interest in land excluded under Alberta's PPSA, s 4(f).

29      I note that the Supreme Court of Canada in Saulnier (Receiver of) v. Saulnier, 2008 SCC 58, [2008] 3 S.C.R. 166
(S.C.C.) [Saulnier] discussed the term "property" in the context of a commercial fishing licence under the Bankruptcy
and Insolvency Act, RSC 1985, c B-3, s 2 [BIA] and Nova Scotia's Personal Property Security Act, SNS 1995-96, c 13
[PPSA]. The provision of the relevant section of Nova Scotia's PPSA is identical to that of Alberta's Personal Property
Security Act, RSA 2000, c P-7.

30      The Supreme Court in Saulnier held that the BIA and PPSA should be interpreted in a way best suited to enable
them accomplish their respective commercial purposes. Binnie, J, writing for the Court, observed that:

[28] ... [A] fishing licence ... bears some analogy to a common law profit à prendre which is undeniably a property
right. A profit à prendre enables the holder to enter onto the land of another to extract some part of the natural
produce, such as crops or game birds ...

[29] Fichaud J.A. in the court below noted numerous cases where it was held that "during the term of a license the
license holder has a beneficial interest to the earnings from his license" (para. 37) ... The earnings flow from the
catch which is lawfully reduced to possession at the time of the catch, as is the case with a profit à prendre.

[30] Some analytical comfort may be drawn in this connection from the observations of R. Megarry and H. W. R.
Wade on The Law of Real Property (4th ed. 1975), at p. 779:

A licence may be coupled with some proprietary interest in other property. Thus the right to enter another man's
land to hunt and take away the deer killed, or to enter and cut down a tree and take it away, involves two things,
namely, a licence to enter the land and the grant of an interest (a profit à prendre) in the deer or tree.

And at p. 822:

A right to "hawk, hunt, fish and fowl" may thus exist as a profit, for this gives the right to take creatures living on
the soil which, when killed, are capable of being owned.

[31] The analogy of a commercial fishing licence to the profit à prendre has already been noted by the High Court
of Australia in Harper v. Minister for Sea Fisheries (1989), 168 C.L.R. 314 [where] Brennan J. [observed]:

A fee paid to obtain such a privilege is analogous to the price of a profit à prendre; it is a charge for the acquisition
of a right akin to property. Such a fee may be distinguished from a fee exacted for a licence merely to do some act
which is otherwise prohibited (for example, a fee for a licence to sell liquor) where there is no resource to which a
right of access is obtained by payment of the fee. [p. 335]

. . .

[33] In my view these observations are helpful ... there are important points of analogy between the fishing licences
issued to the appellant Saulnier and the form of common law property called a profit à prendre ...

[34] My point is simply that the subject matter of the licence (i.e. the right to participate in a fishery that is exclusive
to licence holders) coupled with a proprietary interest in the fish caught pursuant to its terms, bears a reasonable
analogy to rights traditionally considered at common law to be proprietary in nature. It is thus reasonably within the
contemplation of the definition of "property" [which in] this connection the property in question is the fish harvest.

(emphasis added)
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31      In my view, the oil and gas lease in this case which grants a right (or licence) to Shamrock to access, drill for and
extract the resource or substance from the ground is analogical and identical to a commercial fishing licence which grants
the right to harvesting of fish resource as discussed in Saulnier. This is in the sense that during the term of the oil and
gas lease/licence, Shamrock, the lease holder has a beneficial interest to the earnings from its oil and gas lease: Saulnier
at para 29. The right to exclusively extract oil and gas by Shamrock, the lease holder coupled with a proprietary interest
in the extracted resource pursuant to the terms of the lease/licence, "bears a reasonable analogy to rights traditionally
considered at common law to be proprietary in nature": Saulnier at para 34.

32      In the result, I conclude that Shamrock's oil and gas lease is a proprietary interest within the purposive contemplation
of Alberta's Personal Property Security Act: Saulnier at para 34; Stout & Co. LLP v. Chez Outdoors Ltd., 2009 ABQB
444 (Alta. Q.B.) at para 39, (2009), 9 Alta. L.R. (5th) 366 (Alta. Q.B.) [Chez Outdoors]. Shamrock's oil and gas lease
is covered by the GSA and Alberta's Personal Property Security Act in the category of "intangibles": Chez Outdoors at
para 15. That right is transferable and falls within the power and authority of a court-appointed Receiver, subject to the
terms of the oil and gas lease as agreed with the Crown.

Scope of the Court-Appointed Receiver's Authority

33      This Court has the authority to make an Order either "unconditionally or on any terms and conditions" it thinks
just, including a restriction of the powers of a Receiver and Manager if necessary in the circumstances of the case before
it: Judicature Act, s 13(2).

34      Kasten seeks a court-appointed Receiver who is a court officer owing a fiduciary duty to all parties, including the
debtor: Philip's Manufacturing Ltd., Re (1992), 92 D.L.R. (4th) 161 (B.C. C.A.) at para 17, [1992] 5 W.W.R. 549 (B.C.
C.A.) (WL). It argues that the court-appointed Receiver would take instructions from the Court and not from Kasten.
The Receiver would be bound to act in the best interests of all parties. In a volte-face, Kasten seeks in its supplemental
brief that this Court should appoint it as a Receiver. There was no reason specifically advanced by Kasten for its new
position.

35      Shamrock submits that a Consent Receivership Order should be granted and the Receiver should not be conferred
with a power of sale. It wants the Order held in abeyance until April 1, 2013 or when Shamrock/Stout fails to make a
payment of interest as scheduled, whichever occurs first, in order to allow for the sale of Sawn Lake Well.

36           The Respondent notes that Kasten now seeks to be appointed as the Receiver and Manager instead of the
earlier proposed independent body corporate, MNP Ltd. which had given its consent to act as Receiver and Manager
of Shamrock, the debtor.

37          In the absence of any clear objection to the appointment of MNP Ltd., an independent and neutral entity in
this matter, an Order will issue to name MNP Ltd. as the court-appointed Receiver and Manager of all the current and
future assets, undertakings and properties of Shamrock Oil and Gas Ltd. until Kasten and other creditors (secured and
unsecured) are paid in full. The Receiver and Manager will have no power of sale, except as approved by an Order of
this Court. However its authority is suspended until April 1, 2013 in order to accommodate any potential sale of Sawn
Lake Well by Shamrock. To be clear, if Sawn Lake Well is not sold on or before April 1, 2013, the power and authority
of the Receiver and Manager is to become effective immediately on that day.

38      If parties are unable to agree on costs, they should arrange to speak to me within 30 days of the issue of this decision.
Application granted.
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Headnote
Receivers --- Appointment — General
Ex parte order was granted in 2001 appointing receiver and manager of property and assets of two of defendant
companies, including certain assets pledged by those companies to plaintiff creditor — Defendants brought application
to set aside, vary or stay that order — Application dismissed — Evidence at time of ex parte application provided grounds
for believing that delay caused by proceeding by notice of motion might entail serious mischief — Evidence existed that
assets that had been pledged to plaintiff as security for loan were at risk of disappearance or dissipation — Plaintiff did
not fail to make full and candid disclosure of relevant facts in ex parte application — Security agreement provided for
appointment of receiver — Conduct of primary representative of defendants contributed to apprehension that certain
assets were of less value than was originally represented to plaintiff or that they did not in fact exist — Balance of
convenience favoured plaintiff.
Annotation

This decision canvasses the difficult issue of the appropriateness of granting ex parte court orders in an insolvency
context. Specifically, the facts of this case revolve around the proper exercise of Romaine J.'s jurisdiction pursuant to Rule

387 of the Alberta Rules of Court 1  to grant an ex parte, without notice, order appointing a receiver over the assets of two
debtor companies. This rule provides that an order can be made on an ex parte basis in cases where the evidence indicates

"serious mischief". Such jurisdiction is also granted to courts in Ontario 2  and in the context of interim receivership

orders under the Bankruptcy and Insolvency Act. 3  The guiding principles that govern the granting of ex parte orders

generally were summarized in B. (M.A.), Re 4  where it was concluded that the court's discretion to grant such orders
should only be exercised in cases where it is found that an emergency exists and where full disclosure has been provided
to the court by the applicant. It is generally considered that an emergency is a circumstance where the consequences

that the applicant is attempting to avoid are immediate 5  and that such consequences would have irreparable harm. 6

Insolvency situations are, by their very nature, crisis oriented. Debtors and creditors alike are typically faced with urgent
circumstances and must move quickly to preserve value for all stakeholders. The special circumstances encountered in

insolvency proceedings have been acknowledged by the Ontario Court of Appeal in Algoma Steel Inc., Re 7  where it was
recognized that ex parte court orders and the lack of adequate notice is often justified in an insolvency context due to the
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often "urgent, complex and dynamic" nature of the proceedings. However, there is nonetheless a recognition that despite
the "real time" nature of insolvency proceedings, the remedy of appointing a receiver is so drastic that doing so without

notice to the debtor is to be considered only in extreme cases. In Royal Bank v. W. Got & Associates Electric Ltd., 8  the

Alberta Court of Appeal cited the following passage from Huggins v. Green Top Dairy Farms 9  with approval:

Appointment of a receiver is a drastic remedy, and while an application for a receiver is addressed in the first instance to
the discretion of the court, the appointment ex parte and without notice to take over one's property, or property which
is prima facie his, is one of the most drastic actions known to law or equity. It should be exercised with extreme caution
and only where emergency or imperative necessity requires it. Except in extreme cases and where the necessity is plainly
shown, a court of equity has no power or right to condemn a man unheard, and to dispossess him of property prima
facie his and hand the same over to another on an ex parte claim.

The courts in Ontario have also been mindful of this need to be extra vigilant in granting ex parte orders in an insolvency
context. It is generally recognized that in cases where rights are being displaced or affected, short of urgency, applicants

should be given advance notice. In Royal Oak Mines Inc., Re, 10  Farley J. stated the following:

I appreciate that everyone is under immense pressure and have concerns in a CCAA application. However, as much
advance notice as possible should be given to all interested parties ... At a minimum, absent an emergency, there should
be enough time to digest material, consult with one's client and discuss the matter with those allied in interest — and
also helpfully with those opposed in interest so as to see if a compromise can be negotiated ... I am not talking of a
leisurely process over weeks here; but I am talking of the necessary few days in which the dedicated practitioners in this
field have traditionally responded. Frequently those who do not have familiarity with real time litigation have difficulty
appreciating that, in order to preserve value for everyone involved, Herculean tasks have to be successfully completed
in head spinning short times. All the same everyone is entitled the opportunity to advance their interests. This too is a
balancing question.

In light of this balancing of interests, the practice in Ontario has developed to a point that, short of exceptional
circumstances, the parties affected by the applicant's proposed order, whether an order pursuant to Companies' Creditors

Arrangement Act 11  or receivership orders, are typically given some advance notice of the pending application. This is
particularly true in cases where there is a known solicitor of record for the interested party. In the present case, it is
difficult to say whether sufficient and adequate evidence was proffered to demonstrate that urgent circumstances and a
real risk of dissipation of assets existed. As Romaine J. indicated in her reasons, "...it [was] regrettable that the application

did not take place in open chambers so that a record would be available." 12  Accordingly, in such circumstances,
deference is accorded to the trier of fact. Romaine J. was in the best position to determine whether the test to grant an
ex parte receivership order was met. Also, it is not clear from Romaine J.'s reasons why given the existence of a solicitor
of record for the debtors that prior notice, of any kind, was not given to the debtors in this case. The granting of a
receivership order is a serious remedy and those subject to it should, to the extent possible, have a right to due process.

Marc Lavigne *

APPLICATION by defendants to set aside, vary or stay order appointing receiver.

Romaine J.:

INTRODUCTION

1      On March 20, 2001, I granted an ex parte order appointing a receiver and manager of the property and assets of
Merchants & Traders Assurance Company ("MTAC") and 586335 British Columbia Ltd. ("586335"), including certain
assets pledged by MTAC and 586335 to Paragon Capital Corporation Ltd. MTAC, 586335 and the other defendants in
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this action brought an application to set aside this ex parte order. I declined to set aside, vary or stay the ex parte order
and these are my written reasons for that decision.

SUMMARY

2      The ex parte order should not be set aside on any of the grounds submitted by the Defendants, including an alleged
failure to establish emergent circumstances, a lack of candour or any kind of non-disclosure or misleading disclosure
by Paragon. Hearing the motion to appoint a receiver and manager de novo, I am satisfied that the receivership should
continue on the terms originally ordered, and that the Defendants have not established that a stay of that receivership
should be granted.

FACTS

3      On March 15, 2000, Paragon loaned MTAC $2.4 million. The loan was for a term of six months with an interest
rate of 3% per month, and matured on September 15, 2000. MTAC was to make interest-only payments to Paragon in
the amount of $72,000.00 per month.

4      The purpose of the loan was to allow MTAC to acquire 76% of the shares of Georgia Pacific Securities Corporation
("Georgia Pacific"), a Vancouver-based brokerage business. That transaction was completed. As security for the loan,
MTAC pledged the following:

a) an assignment of all of the property of MTAC and 586335, including the Georgia Pacific shares;

b) a general hypothecation of the shares of Georgia Pacific owned by MTAC;

c) a power of attorney granted by MTAC to Paragon appointing an agent of Paragon to be the attorney of
MTAC with the right to sell and dispose of any shares held by MTAC;

d) an assignment of mortgage-backed debentures;

e) an assignment of a $200,000 US term deposit, which was stated to be held in the trust account of a lawyer
by the name of Jamie Patterson;

f) $250,000 to be held in trust by Paragon's counsel; and

g) $986,000 in an Investment Cash Account at Georgia Pacific.

Paragon filed a General Security Agreement executed by MTAC by way of a financing statement at the Personal Property
Registry on March 15, 2000. In addition, Paragon obtained personal guarantees of the loan from Garry Tighe, Insurcom
Financial Corporation, 586335 and 782640 Alberta Ltd.

5      The loan was not repaid and, pursuant to the terms of the General Security Agreement, Paragon appointed a private
receiver in January, 2001.

6           Subsequently, the parties entered into discussions resulting in a written Extension Agreement. The Extension
Agreement acknowledged the balance outstanding under the loan on January 9, 2001 of $2,629,129.99 with a then per
diem rate of $2,528.28 and acknowledged delivery of numerous demands and a Notice of Intention to Enforce Security
pursuant to Section 244 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3, as amended

7          MTAC agreed pursuant to the Extension Agreement that all monies due and outstanding would be repaid by
February 22, 2001. If the funds were not repaid, Paragon would be at liberty to enforce its security and take all steps it
deemed necessary to collect the debt. MTAC agreed it would not oppose Paragon's realization of its security, including
the appointment of a receiver over its assets, and that it would, if requested, work with Paragon and any person designated
by Paragon to attempt to realize on the value of the Georgia Pacific shares in a commercially reasonable manner.
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8      Pursuant to the terms of the Extension Agreement, the shares of Georgia Pacific owned by MTAC were delivered
to counsel for Paragon.

9      It was also a term of the Extension Agreement that a discontinuance of the pending action would be filed and the
appointment of the private receiver would be revoked. Both of these actions were undertaken by Paragon.

10      The loan was not repaid by February 22, 2001. As of June 26, 2001, $2,850,192.62 was outstanding. Paragon issued
a new Statement of Claim on March 2, 2001. On March 16, 2001 counsel for MTAC, Insurcom, 782640, 586335, and
Tighe filed a Statement of Defence and served it upon Paragon's counsel.

11      On March 20, 2001, Paragon applied for and was granted an ex parte order appointing Hudson & Company as
receiver and manager of all of the assets and property of MTAC and 586335, including, specifically, the mortgage-backed
debentures, $986,000 in a cash account, $200,000 in trust with a lawyer, the $250,000 paid to Paragon's counsel and the
Georgia Pacific shares. The application was made in private chambers, and no court reporter was present. However,
counsel for Paragon made his application based on affidavit evidence of Mr. Hudson and others and supported by a
written "Bench Brief", all of which has been disclosed to the Defendants. All of the above-noted facts and additional
information contained in the affidavits and Bench Brief were disclosed to me at the time of the ex parte application.

ANALYSIS

Should the ex parte receivership order have been granted?

12      Rule 387 of the Alberta Rules of Court provides that the court may make an ex parte order if it is satisfied that the
delay caused by proceeding by notice of motion might entail serious mischief. The applicant must act in good faith and
make full, fair, and candid disclosure of the facts, including those that are adverse to his position: Hover v. Metropolitan
Life Insurance Co. (1999), 237 A.R. 30 (Alta. C.A.) at paragraph 23, referring to Royal Bank v. W. Got & Associates
Electric Ltd. (1994), 150 A.R. 93 (Alta. Q.B.), at 102-3; (1997), 196 A.R. 241 (Alta. C.A.); leave to appeal granted (S.C.C.).

13      The Defendants submit that there was no urgency requiring an ex parte application. There was, however, affidavit
evidence that led me to believe that the assets of MTAC and 586335 that had been pledged as security for the loan to
Paragon were at risk, and that mischief could occur if an ex parte order was not granted.

14      There was, by way of example, evidence that the mortgage-backed debentures were not what they seemed.

15      There was evidence that Mr. Hudson had been advised by Mr. Tighe that his intention was to pay out the Paragon
loan by transactions involving Georgia Pacific. Without elaborating on the status of Georgia Pacific at the time, as it is
not a party to this litigation, the evidence with respect to potential activities involving this company was troubling, and
justified a concern that the shares that comprised this asset may be at risk.

16      Further, Mr. Hudson deposed that Mr. Tighe was at first agreeable to Mr. Hudson and Paragon's counsel speaking
to various parties, including officers of Georgia Pacific and Deloitte & Touche, to gather information. However, he
withdrew that consent when Mr. Hudson and Paragon's counsel were actually in Vancouver, intending to speak to those
parties.

17      There were also concerns arising over whether or not there actually was $200,000 held in trust by Mr. Patterson,
who had ceased practising law and left the country.

18        There was evidence that the shares of Insurcom Financial Corporation, one of the guarantors of the Paragon
loan, had been halted in trading and that the $986,000 that was supposed to be held in a Georgia Pacific cash account
as security for the Paragon loan was missing.
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19      The Defendants also submit that Paragon and its counsel and the proposed receiver failed to be candid and make
full disclosure of the facts in the application. However, it is clear from the affidavits filed and from the Bench Brief that
the disclosure given at the time of the ex parte order was extensive. It included reference to the fact that the proposed
receiver, Mr. Hudson, had previously been appointed a private receiver for Paragon under the loan documentation, and
that he and Paragon's counsel had been involved in negotiating and finalizing the Extension Agreement. In addition,
counsel to Paragon disclosed that a defence to the Statement of Claim had been filed by counsel for the Defendants, and
described the nature of the defences. I cannot find that there was any breach by the applicant for the ex parte order of
its obligation of candour and frankness.

20      In hindsight, it is regrettable that the application did not take place in open chambers so that a record would be
available. However, on the basis of the strength of the evidence before me, including evidence of the loan documentation
and events that had transpired since the loan was put in place, together with the extensive affidavits and Bench Brief, I
was satisfied that there was a reasonable basis on which I could hear the application on an ex parte basis. I was satisfied
that there was reasonable apprehension of serious mischief and risk of disappearance or dissipation of assets. These
concerns included the concern of interference with the activities of a regulated firm in a sensitive industry, where third
party rights may well be affected. I therefore chose to exercise my discretion to grant the order ex parte, as is "within the
prerogative of a judge to do in Alberta under our rules": Canadian Urban Equities Ltd. v. Direct Action for Life, [1990]
A.J. No. 253 (Alta. Q.B.) at pages 7 and 8.

21      The ex parte order contains the usual provision allowing any party to apply on two clear days notice for a further or
other order. The Defendants' right to bring their position before the court on very short notice was therefore reasonably
protected. The Notices of Motion seeking orders to set aside or stay the ex parte order were not filed until May 8, 2001,
and the motions were heard on their merits at the earliest time available to counsel to the parties and the court.

Should the receiver and manager appointed under the ex parte order been precluded from acting in this case due to conflict?

22      This issue is moot, given that on June 8, 2001 an order was granted replacing Hudson & Company as receiver and
manager with Richter Allen and Taylor Inc. This was done with the consent of all parties other than the Defendants,
who objected to the replacement, while continuing to maintain that Hudson & Company had a conflict. The Defendants
make the same complaint about counsel to the former receiver and manager, who did not continue as counsel for the
new receiver.

23      Despite the complaint of conflict of interest, the Defendants have not raised any evidence that the former receiver
and manager or its counsel preferred Paragon to other creditors, or failed in a receiver's duty as a fiduciary or its duty
of care, other than to submit that the receiver should not have been granted the power in the ex parte order to sell the
assets covered by the order. This power of sale was, of course, subject to court approval, and also subject to review at
the time the application was heard on its merits. It was not exercised during the time the ex parte order was in place, and
representations were heard on its propriety for inclusion in the affirmed receivership order. While there may have been a
potential for conflict in Hudson & Company's appointment, there is no evidence that Hudson & Company showed any
undue preference to Paragon while serving as a receiver, or failed in its duties as receiver in any way.

24      The Defendants also submit that the Bench Brief used by Paragon's counsel in making the application for the ex
parte order showed that such counsel was not impartial, but acted as an advocate on this application. Paragon's counsel
did indeed advocate that a receiver should be appointed by the court, as he was retained to do, and there was nothing
improper in him doing so. I have already said that full disclosure was made of the material facts in that application,
including the previous involvement of both the proposed receiver and Paragon's counsel in this matter.

25      I therefore find that there was nothing wrong or improper in the appointment of Hudson & Company as receiver
or in Paragon's previous counsel acting as receiver's counsel, or in their administration of the receivership. It may be
preferable to avoid an appearance of conflict in these situations, but a finding of conflict or improper preference requires

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990311104&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990311104&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


Paragon Capital Corp. v. Merchants & Traders Assurance Co., 2002 ABQB 430, 2002...

2002 ABQB 430, 2002 CarswellAlta 1531, 316 A.R. 128, 46 C.B.R. (4th) 95

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 6

more than just the appearance of it. In situations where it is highly possible that the creditors will not be paid out in full,
the use of a party already familiar with the facts to act as receiver may be attractive to all creditors. I note that it is not
the creditors who raise the issue of conflict in this case, but the debtors.

Should the ex parte order now be set aside?

26      The general rule is that when an application to set aside an ex parte order is made, the reviewing court should
hear the motion de novo as to both the law and the facts involved. Even if the order should not have been granted ex
parte, which is not the case here, I may refuse to set it aside if from the material I am of the view that the application
would have succeeded on notice: Edmonton Northlands v. Edmonton Oilers Hockey Corp. (1993), 15 Alta. L.R. (3d) 179
(Alta. Q.B.) (paragraphs 30 and 31).

27      The factors a court may consider in determining whether it is appropriate to appoint a receiver include the following:

a) whether irreparable harm might be caused if no order were made, although it is not essential for a creditor
to establish irreparable harm if a receiver is not appointed, particularly where the appointment of a receiver
is authorized by the security documentation;

b) the risk to the security holder taking into consideration the size of the debtor's equity in the assets and the
need for protection or safeguarding of the assets while litigation takes place;

c) the nature of the property;

d) the apprehended or actual waste of the debtor's assets;

e) the preservation and protection of the property pending judicial resolution;

f) the balance of convenience to the parties;

g) the fact that the creditor has the right to appoint a receiver under the documentation provided for the loan;

h) the enforcement of rights under a security instrument where the security-holder encounters or expects to
encounter difficulty with the debtor and others;

i) the principle that the appointment of a receiver is extraordinary relief which should be granted cautiously
and sparingly;

j) the consideration of whether a court appointment is necessary to enable the receiver to carry out its' duties
more efficiently;

k) the effect of the order upon the parties;

l) the conduct of the parties;

m) the length of time that a receiver may be in place;

n) the cost to the parties;

o) the likelihood of maximizing return to the parties;

p) the goal of facilitating the duties of the receiver.

Bennett, Frank, Bennett on Receiverships, 2nd edition, (1995), Thompson Canada Ltd., page 130 (cited from various
cases)
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28      In cases where the security documentation provides for the appointment of a receiver, which is the case here with
respect to the General Security Agreement and the Extension Agreement, the extraordinary nature of the remedy sought
is less essential to the inquiry: Bank of Nova Scotia v. Freure Village on Clair Creek, [1996] O.J. No. 5088 (Ont. Gen.
Div. [Commercial List]), paragraph 12.

29      It appears from the evidence before me that the Georgia Pacific shares may be the only asset of real value pledged
on this loan. Shares are by their nature vulnerable assets. These shares are in a business that is itself highly sensitive
to variations in value. At the time of the application, the business appeared to have been suffering certain financial
constraints. The business is situated in British Columbia, and regulated by the Investment Dealers Association of Canada
and other entities, giving additional force to the argument of the necessity of a court-appointed receiver. I also note the
possibility that there will be a sizeable deficiency in relation to the loan, increasing the risk to Paragon as security holder.

30      The conduct of Mr. Tighe, the primary representative of the Defendants, supports the appointment of a receiver.
Although the Defendants submit that the assets that are the subject of the order are secure, there is troubling evidence
that the mortgage-backed debentures appear to have questionable value, that the $200,000 that was supposed to be
in Mr. Patterson's trust account does not exist, that the Georgia Pacific cash account that was supposed to contain
$986,000 is not actually a cash account at all, but rather a trading account. Mr. Tighe's affidavits and cross-examination
on affidavits do little to clear-up these matters, and instead add to the apprehension that these assets are of less value
than represented to Paragon or that they in fact do not exist.

31      The balance of convenience in these circumstances rests with Paragon, which is owed nearly $3 million. There is no
plan to repay any of this indebtedness, and no persuasive evidence that the appointment would cause undue hardship
to the Defendants. As stated by Ground, J. in Swiss Bank Corp. (Canada) v. Odyssey Industries Inc., [1995] O.J. No.
144 (Ont. Gen. Div. [Commercial List]) at paragraph 31, the appointment of a receiver always causes some hardship to
a debtor who loses control of its assets and risks their sale. Undue hardship that would prevent the appointment of a
receiver must be more than this usual unfortunate consequence. Here, any proposed sale of an asset by the receiver must
be brought before the court for approval and its propriety and necessity will be fully canvassed on its merits.

32      I am satisfied that the order appointing a receiver and manager should continue to stand on the same terms as
the initial order.

Should the order be stayed?

33      To be granted a stay of an order pending appeal, an applicant must establish:

a) that there is a serious issue to be tried on appeal;

b) that the applicant would suffer irreparable harm and no fair or reasonable redress would be available if the
stay is not granted; and

c) that the balance of convenience is in favour of granting the stay after taking into consideration all of the
relevant factors.

RJR-MacDonald Inc. v Canada (Attorney General) (1994), [1994] S.C.J. No. 17 (S.C.C.); Schacher v. National Bailiff
Services, [1999] A.J. No. 599 (Alta. Q.B.).

34      On the issue of whether there is a serious issue to be tried, the Defendants have filed a defence to the claim raising
several issues, the major one being that the effective rate of interest under the loan exceeds 60% and is therefore usurious.
Affidavit evidence purporting to indicate such an illegal rate of interest was filed and served on Paragon the day before
this application was heard. Counsel for Paragon submitted that the evidence is defective on its face, but I was not able to
make a determination of that question on the basis of the sworn evidence before me. Another factor affecting this issue is
that Paragon has brought an application for summary judgment, which had not been heard at the time of this application.
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Given my decision on the second and third parts of the test, I have assumed that there is a triable issue relating to the
loan and, therefore, to the appointment of a receiver, despite the uncertainty existing at the time of the application.

35      With respect to irreparable harm, the Defendants submit that company assets are being tied up while the order
is in force, and that therefore no payments are being made, allowing liabilities to inflate. The main assets that are the
subject of this order are assets that were already pledged as security for the loan to Paragon and therefore no irreparable
harm can be said to arise from this factor. The Defendants also submit that irreparable harm has been, and continues
to be done to, Georgia Pacific's assets as a result of the order. The order affects only the Defendants' shares in George
Pacific, and counsel for the Defendants does not represent Georgia Pacific. No objection to the order has been taken by
Georgia Pacific itself, although management for Georgia Pacific is aware of the receivership. There is no evidence that
the order is responsible for any harm to Georgia Pacific, aside from harm that may have arisen from the Defendants'
precarious financial situation and the current status of this regulated business with the IDA.

36      The balance of convenience in this case favours Paragon. The only asset that appears to have any real value at this
stage in the proceedings is the shares in Georgia Pacific, an asset that is vulnerable by its nature, in a highly regulated
business carried on in another jurisdiction. The order serves to maintain the status quo of that asset and prevent mischief
caused by the possibility of illegal or imprudent manipulation or interference with the affairs of Georgia Pacific.

37      Finally, the Defendants submit that, if a stay is not granted, the order be varied to maintain the status quo of the
three major assets. By requiring court approval of a sale of any of the assets, the right of the Defendants to argue their
position on a sale at an appropriate time is reasonably protected.

38      I therefore decline to grant a stay, or to vary the order as granted.

39      If the parties are unable to agree on the matter of costs, they may be spoken to.
Application dismissed.
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in companies and MC's right to manage companies, including right to authorize payment to others for work done on behalf
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favour — Appointment of receiver-manager would give GM relief that he requested without addressing fundamental issue of
corporate structure — Parties would be ready for trial within short time and there was no justification for proceeding with
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1      Since 2006, Gerald Murphy has provided all of the capital funding, amounting to millions of dollars, for the CCS group
of companies. In this interlocutory application, relying on 242(3) of Alberta's Business Corporations Act and on s. 13(2) of the
Judicature Act, Mr. Murphy asks for the appointment of a receiver-manager on an interim basis based on evidence of what he
describes as mismanagement of the companies by the respondent Margaret Cahill, Mr. Murphy's sister. The mismanagement
complained of is extensive, relating both to relatively large matters - such as the funding by the companies of residences that
were then put into Ms. Cahill's name - and to small ones - such as Ms. Cahill's authorization of the purchase of baby clothes for
the new-born children of two employees. There is abundant evidence that Mr. Murphy's serious complaints about management
raise serious issues to be tried.

2      In the originating application which commenced these proceedings, in addition to the appointment of a receiver-manager,
Mr. Murphy also asks for rectification of the share register and corporate documents and for related relief.

3      The respondent Cahills have complaints relating to Mr. Murphy: they assert that Mr. Murphy has failed to recognize their
equity interest in the companies and Ms. Cahill's right to manage the companies, including her right to authorize payment to
others, including her adult son, for work done on behalf of the companies. The evidence on which the Cahills rely consists of
corporate documents which appear to have been executed by Mr. Murphy, and which state on their face that, despite his sole
funding of the companies, Mr. Murphy only has a 50% voting position with respect to the operation of, and an 80% equity
stake in, the companies. In addition, according to the Unanimous Shareholders' Agreement, also apparently executed by Mr.
Murphy, internecine corporate disputes must be arbitrated. There is abundant evidence that the Cahills' complaints raise serious
issues to be tried.

4      The application for an interim receiver-manager is denied.

5      The court is entitled, in assessing the application, to consider the hearsay information contained in the Inspector's Third
Report. However, in the circumstances of this case, the court does not attach any weight to that hearsay evidence.

6      The applicants cite Margaret Cahill in contempt for having, in the face of the court's sealing order, provided a copy of the
Inspector's Third Report to a non-party, Chris Cahill Jr., who was the focus of much of the information contained in the Third
Report. In the circumstances here, the sealing order was not sufficiently clear and unequivocal so as to constitute an adequate
basis for contempt proceedings.

7      An interlocutory application for the appointment of a receiver-manager of a corporation pursuant either to the oppression
provisions of business corporations legislation, such as Alberta's Business Corporations Act, or to the general equitable
jurisdiction of a court, such as under Alberta's Judicature Act, (brought by a person other than a security holder who is the
beneficiary of an instrument which authorizes the appointment of a receiver on the default of the creditor company), is an
application for an extraordinary remedy which should only be granted cautiously and sparingly. Generally, the applicant for
such a remedy must satisfy the so-called "tripartite test" for obtaining an interlocutory injunction: the applicant must establish
that there is a serious issue to be tried, that it will suffer irreparable damage if the relief is not granted, and that the balance of
convenience favours the granting of the relief.

8      Moreover, the test itself must be interpreted within the court's equitable jurisdiction. One effect of the equitable character
of the relief is that the granting of this exceptional relief is discretionary. Another is that general equitable principles infuse the
court's assessment of the positions of the parties on such an application, especially with respect to the balancing of convenience;
as one example of the overarching effect of equitable principles in this context, the dictates of fairness may exceptionally be so
overwhelming that interim relief is justified even where one or more branches of the tripartite test have not been met.

9      It can be misleading to express the appropriate test as consisting merely of a requirement that the applicant has established
a strong prima facie case of oppression. In any event, even if the test could be formulated in that way, the applicant has not
satisfied that test.
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10      Dealing then with the test as elaborated in the case law, as is agreed by the parties, the first branch of the tripartite test
has been met: clearly there are serious issues to be tried.

11      However, in relation to the second branch of the test, Gerald Murphy has not established that he, or the Trust, will suffer
irreparable harm if the relief is not granted. There is no need for immediate corporate action; as the Inspector observes, nothing
much will change in the companies' outlook within the next several months. There is no important corporate issue that must
be addressed in the near future. Also, the lowest appraisal of the current market value of the real property owned by the CCS
companies establishes that the current value of those properties significantly exceeds the original investment. If Ms. Cahill has
been responsible for financial losses suffered by the companies, her apparent equity interest in the companies appears to be
adequate to compensate the Trust for such losses.

12      Nor, with respect to the third branch of the test, has Mr. Murphy been able to establish that the balance of convenience
favours the appointment of an interim receiver-manager. The evidence on this application is that Mr. Murphy has considerable
financial resources whereas the financial resources of the respondent Cahills are tied to their employment at, and apparent equity
position in, the companies. The granting of interim relief which deals with Mr. Murphy's concerns but not those of the Cahills
and which virtually cuts off the financial ability of the Cahills to advance their apparently legitimate interests would create an
inappropriate balance in favour of Mr. Murphy.

13      In considering the equities of the overall application, Mr. Murphy has not established that this is a situation where
the dictates of fairness are so overwhelming that they justify the appointment of a receiver-manager. Mr. Murphy's legitimate
expectations do not justify the appointment of a receiver-manager on an interim basis: there has been no material change of
management style of the CCS group since Mr. Murphy acquired the companies and put Ms. Cahill in charge of the day to day
operations of the companies. Furthermore, the appointment of an interim receiver-manager would presume that Mr. Murphy's
position with respect to the corporate structure is correct and that he is therefore entitled to present this application. However,
the only evidence on this application with respect to the corporate structure consists of documents apparently executed by Mr.
Murphy which require him to go to arbitration to solve management disputes rather than to invoke the assistance of courts. Also,
in light of the Inspector's opinion about the current status of the companies, it is obvious that the appointment of an interim
receiver-manager would not deal effectively with the real problems facing this group of companies. Also, the appointment of
an interim receiver-manager would give Mr. Murphy the relief which he requests without addressing the fundamental issue
of corporate structure.

14      Lastly, the biggest hurdle which Mr. Murphy faces in obtaining this relief on an interim basis is his acknowledgement that
he would be prepared for a final hearing on the merits of his oppression application within months, a timing estimate with which
the respondents agree. In such a situation, especially where the consequences of the appointment of a receiver-manager would
be so dire from the respondents' perspective, there can be no justification for proceeding with an interlocutory remedy without
a full hearing on contested evidence when a full hearing can finally resolve the crucial factual disputes between the parties.
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Appendix A: Sections 242 and 243 of Alberta's Business Corporations Act

Section 13(2) of Alberta's Judicature Act

1. Background

a) Factual

20      In March, 2012, under the authority of ss. 242 and 244 of Alberta's Business Corporations Act and s. 13 of Alberta's
Judicature Act, and claiming oppression, Gerald Murphy brought an originating application in his personal capacity and in his
capacity as trustee of the Gerald Murphy's Children's Parallel Life Interest Settlement Trust, hereafter "the Trust", to appoint a
receiver-manager of the CCS Group of companies, to rectify the registers and records of the CCS Group to reflect that Murphy is
the sole shareholder of the CCS Group, and to compensate himself for loss caused by the oppressive conduct of the respondents.
This special chambers application is for the appointment of an interlocutory receiver-manager in these proceedings.
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21      Between 2006 and 2008 the Trust invested between $9 and $16 million dollars in an Alberta group of companies, the CCS
Group. The exact amount of the investment is known to the parties but is not repeated here because of privacy issues relating to
the potential marketing of the properties. The money invested in the CCS Group was part of the proceeds of the sale by Gerald
Murphy of his interest in a family-run salvage business in Ireland. Gerald Murphy is the sole funder of the Trust and the Trust
is essentially the sole capital funder of the CCS Group.

22      Margaret Cahill, Gerald Murphy's older sister, had emigrated to Canada with her family in the late 1970s. In 2006, she
had no experience in the management of a junk yard or a salvage yard, and, indeed, no experience in the management of a large
commercial enterprise. She is, nevertheless a woman of ability, having trained as a nurse.

23      Margaret Cahill's husband, Christopher Cahill Sr., read law at Trinity in Dublin. However, there is no evidence that he
was ever admitted to the practice of law either in Ireland or in Canada.

24      Although Gerald Murphy, or his representatives and agents, has visited the Edmonton business on a few occasions, Gerald
Murphy continues to reside in Ireland.

25      In 2006, Gerald Murphy, an adult person with no disabilities, executed documents which established a share structure
in the CCS Group in which Margaret Cahill, Gerald's sister, and Christopher Cahill Sr., Margaret's husband, each owned 10%
of the equity shares and the Trust owned the remaining 80% equity shares, but Margaret and Gerald together owned 50% of
the voting shares and the Trust owned the remaining 50%. Amongst the various documents Mr. Murphy executed when the
company structure was set up was a Unanimous Shareholders Agreement which, among other terms, required the parties to
arbitrate disputes:

8.02 Arbitration

If at any time during the continuance of the Corporation or after the dissolution or termination thereof, any dispute,
difference or question shall arise between the Shareholders touching the Corporation, or the amounts or transactions
thereof, or the dissolution or winding up thereof, or the construction, meaning or effect of these presents or anything herein
contained, or the rights or liabilities of the parties under this agreement or otherwise in relation to the premises, then every
such dispute, difference or disagreement shall be referred to a single arbitrator, if the parties agree upon one, but should
the parties be unable to agree upon the identity of such single arbitrator, then each such dispute, difference or disagreement
shall be referred to a single arbitrator, to be appointed by a Judge of the Court of Queen's Bench of the Province of Alberta
pursuant to The Arbitration Act of Alberta and every award or determination thereof shall be final and binding. Any
arbitrator under this clause shall not be bound by legal precedent, nor by the rules of evidence or procedure. He shall be
bound to impose the solution which is most equitable, having regard to the terms hereof, under the circumstances, and
every award or determination so imposed shall be final and binding.

26      Gerald Murphy swears that he did not read any of the documents he signed, that he was not aware of their contents, and
that in signing every document that was put before him he was relying on his lawyers and on his brother-in-law, Christopher
Cahill Sr. - as a person who had represented to him that he was a practising lawyer, as a fellow trustee of the Trust, and as a
member of the family. Mr. Murphy maintains that the documents were not explained to him by his then law firm, that he did
not retain copies of the documents that he signed and that he never received the advice of the Trust's Irish lawyers with respect
to those documents. Because he asserts that the USA is not binding on him, he has declined to access the arbitration provisions
of the USA to resolve any corporate disputes he had with the Cahills.

27      Mr. Murphy swears that he first became aware of the share structure in the CCS Group in 2008. In that year, his relationship
with his sister changed from one of trust to one of contestation. For example, in the original corporate records, Mr. Murphy
agreed to dispense with an auditor and with an annual meeting and also waived receipt of financial statements; by 2008, Mr.
Murphy was demanding financial disclosure. Mr. Murphy initiated proceedings with respect to the share structure of the Group
in 2010; he asserts that the period between 2008 and 2010 was taken up with settlement negotiations between himself and the
Cahills.
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28      After the relationship with his sister became acrimonious, the CCS Group received an unsolicited offer to purchase one
of the three groups of real properties owned by them. The amount of the offer was for one property and, had the offer been
accepted, it would have equalled more than half of the total amount of money invested by Mr. Murphy in the companies. Mr.
Murphy refused to accept the offer.

29      In 2011, the parties agreed to the appointment of Deloitte, as a consultant to Mr. Murphy, and became vested with the
role of making inquiries into various matters relating to the companies. The type of information requested by Deloitte included
financial statements, real estate appraisals, corporate income tax returns, general ledgers, HR information about management
and employees, inventory, insurance coverage, management fees, etc. From the beginning, there were difficulties in obtaining
the requested information. For example, as a result of water damage to the premises in February 2011, it was not possible for
Deloitte to actually work at the premises occupied by the companies. Deloitte eventually reported that it had not been able to
obtain all of the information which it had requested.

30      In August, 2012, Mr. Murphy asked the court for additional relief, including the appointment of an interim receiver-
manager. Although that relief was denied, the court did appoint an Inspector, BDO Canada Ltd., whose task was defined, in
general terms, as reviewing and assessing the CCS companies' current and historical financial position and historical operating
results; reviewing and assessing the group's accounting and control procedures with respect to accounts receivable, accounts
payable, inventory, and in general; and, attempting to address the questions and issues arising from the Deloitte report. One
of the terms appointing the Inspector provided that the Inspector's reports would be sealed. The Inspector's First Report was
presented to the Court on November 22, 2012. That report stated that, despite often repeated requests for information, the
information had "generally been slow in delivery, and a significant amount of information remains outstanding as at the Cut-
Off Date": para. 11. The report also continues, in para. 12, however, that "there does appear to be some merit to the concerns
raised by the Management of the CCS Group"; those concerns were identified by the management as: shortage of staff, limited
knowledge/expertise in the area of accounting; the use of an external accounting firm for some aspects of the information
requested, including compilation of financial statements and preparation of tax returns; pressures on existing personnel to
comply with information requests in relation to the ongoing legal dispute; a power outage in the week of October 9, 2012 which
caused the group's computer network to crash and delayed matters for approximately one week; and, the demands of ongoing
management. In addition, the Inspector fairly observed that, despite requests made by it to Deloitte to obtain from Deloitte the
information which it had already received from the management of the companies, the Inspector only received the information
from Deloitte on October 10, 2012. The Inspector was "hesitant to try and continue the review without first having access to,
and reviewing the information previously provided to Deloitte". Nevertheless, the Inspector attempted to retrieve information
from the management of the group which it had previously provided to Deloitte; this "required a tremendous amount of time
and effort by both the Inspector and the CCS Group": para. 13. Nor surprisingly, the CCS Group was "not pleased with the
Inspector's numerous requests to provide information that they indicated had been provided previously.": para. 14. As a result
of these experiences, the Inspector instituted a "Cut-Off Date" of October 23, 2012. Its First Report was based on information
received from the CCS Group up to and including the Cut-Off Date.

31      On January 31, 2013, this court granted an order that required the Inspector to provide the CCS Group by February 4, 2013
with a comprehensive written list of outstanding issues from the Inspector's own work and from the work undertaken by Deloitte;
that authorized the Inspector to attend the Group's premises on February 5, 2012 to attempt completion of the outstanding
internal control testing and documentation referred to in the First Report, and that required the CCS Group to provide responses
to the Inspector by February 14, 2013. In the event, the Inspector granted some short extension to the time allowed to the CCS
Group to answer the Inspector's queries. In its Second Report, tendered on March 8, 2013, the Inspector commented:

20. Generally speaking, despite the efforts of the CCS Group, and the extension of time granted by the Inspector, there still
remains a significant amount of information outstanding and questions to be addressed/resolved as of February 19, 2013,
(hereinafter referred to as the "Second Cut-Off Date"). Furthermore, the information supplied by the CCS Group up to the
Second cut-Off Date as not materially altered the information previously reported to the Court by the Inspector to date.

32      The Second Report states that the bulk of the information requested in the Deloitte Report has been provided: see para. 36.
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33      At paras. 22 and 23 of the Second Report, copies of which are in the hands of each of the parties, the Inspector sets out three
key facts and an opinion with respect to the issues which it was asked to address. Because of privacy concerns relating to the
market position of the companies, the court will not reproduce the Inspector's identification of key facts or its opinion. However,
it is crucial to note that the Inspector identifies systemic problems rather than problems attributable solely to Margaret Cahill.
Indeed, Margaret Cahill is not in a position to unilaterally remedy the problems identified by the Inspector. On the contrary,
one of the main problems identified by the Inspector is a problem to which Margaret Cahill proposed a solution some time ago,
but which Gerald Murphy declined to accept.

34      The Inspector's Concluding Comments in the Second Report include the following:

Notwithstanding the significant volume of information that remains outstanding as at the Second Cut-Off Date, at this
stage in the proceedings, the Inspector feels that continued work and expense under its current mandate will not result in
any additional benefit to the Court or the Parties as it is clear that ....

35      For the privacy reasons mentioned earlier, the court does not reproduce all of the Inspector's Comments. Nonetheless, it
is clear that one of the problems identified by the Inspector is the significant weakness in the Companies' internal controls. The
cause of that weakness is not spelled out and is not attributed to delinquency on the part of Margaret Cahill.

36      In addition to the current proceedings, there has been parallel litigation involving the same parties involving, on the one
hand, an apartment building in Edmonton, and, on the other, debt actions alleging a failure of the CCS Group to repay a debt
owing to the Trust. In July 2012, Mr. Murphy made a first receivership application, which was dismissed: see 2012 ABQB 446
(Alta. Q.B.) . The existence of parallel proceedings can legitimately be taken into account when assessing the ability of the
respondents to answer requests for information from Mr. Murphy at the same time as it was defending other lawsuits.

b) Legislative

37      The oppression provisions of the Business Corporations Act and the authority under the Judicature Act to appoint a
receiver or receiver manager are set out in Appendix A.

2. How should the material contained in the Inspector's Third Report be treated?

38      On June 11 th , 2013, i.e. 5 days after the conclusion of the three day special chambers application in the month of June,
the Inspector was advised by Mr. Murphy that Mr. Murphy had become privy to new information relative to the affairs of the
companies which was relevant and material. The Inspector contacted my office stating that the new information raised serious
concerns with respect to the information previously provided by the Inspector. Discussions then ensued with all the parties
relating to this development.

39      Although there is not yet any evidence before the court with respect to the exact circumstances concerning the tendering
of this new information, it appears that the individual who brought the information to Mr. Murphy had been, from some date
which is not yet clear on the information before the court up to the time of the special chambers hearing in early June, employed
on a contract by the CCS companies to assist in answering various queries from the Inspector, especially with respect to the
period during which she had been employed by the companies. It may be that, shortly after the June special chambers meeting,
she had had a meeting with the lawyer for Ms. Cahill and that a difference of opinion had arisen between them. In any event,
the individual shortly after June 6 attended at the offices of the lawyers for Mr. Murphy.

40      On June 12, 2013, this individual entered into an agreement of indemnity with Gerald Murphy's Children's Parallel Life
Interest Settlement Trust pursuant to which the individual requested, and the Trust agreed to provide: the costs of fully furnished
accommodation for a period which has been redacted from the agreement included in the Third Report, must which term "may
be extended as necessary depending on the status of the lawsuit and upon the request of the Indemnified Party to the Indemnifier;
the costs of a rental vehicle for a term similar to the term relating to the accommodation; all costs and damages which may be
incurred by the Indemnified party related to any lawsuit commenced by any of the Cahills relating directly to the provision of
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the information; and, all legal fees and disbursements for the provision of independent legal advice to the Indemnified party.
The solicitors for the Trust in these proceedings executed the agreement on behalf of the trust.

41      The solicitors for Mr. Murphy and the Trust have advised this court that they asked the individual to present her information
to the Inspector direct, rather than through the law firm representing Mr. Murphy, because they were concerned that Rule 4.03 of
the Law Society of Alberta's Code of Conduct may have prevented them from interviewing the witness themselves. In particular,
the law firm was concerned about the Commentary to the rule which highlights the fact that, although there is generally no
property in a witness, there are certain recognized exceptions to that rule.

Interviewing witnesses

4.03 Subject to the rules respecting communication with a represented party set out in Rule 6.02 (8-10), a lawyer may seek
information from any potential witness, whether under subpoena or not, but the lawyer must disclose the lawyer's interest
and take care not to subvert or suppress any evidence or advise or encourage a witness or potential witness in a matter to
refrain from communicating with other parties involved in the matter.

Commentary

There is generally no property in a witness. To achieve the truth-seeking goal of the justice system, any person having
information relevant to a proceeding must be free to impart it voluntarily and in the absence of improper influence. The
rule does not, however, prevent a lawyer from responding in the negative if a witness specifically asks if it is mandatory
to talk to opposing parties.

In Alberta, there are certain recognized exceptions to the rule:

. . .

(b) Decision makers within a corporate client. Since a corporation must act through human agents, it is necessary to
identify those within a corporate client having authority to act on its behalf. Generally, all directors and officers, as
well as management level personnel with decision-making authority, have sufficient identity with the corporation to
be considered equivalent to the client for the purposes of this Rule.

42      In this context, it is potentially useful to note that the person who presented herself to Mr. Murphy's lawyer had been,
until 2011, employed as a book-keeper for the companies. She had never been a director or officer of the companies. On the
other hand, on an undated letter sent some time after December 3, 2010 but prior to the termination of her initial employment,
she had sent a letter on CCS letterhead in which she had signed herself "Executive Assistant". Also in this context, it might be
useful to note that the Inspector referred to the management team with whom it met as being composed of Margaret Cahill and
Mr. Filipiak who, in August 2011, appears to have assumed the position previously occupied by the individual who went to Mr.
Murphy's lawyer. It will be seen, therefore, that the concern expressed by Mr. Murphy's lawyer in dealing with this potential
witness was understandable.

43      On July 16 th , 2013, the Inspector provided to the court and to the parties a Third Report consisting of allegations made
by a former book-keeper of CCS, whose employment with the companies had ceased in 2011. Recently, the individual had been
retained by Margaret Cahill, on a contract basis, to answer the various questions put to the management of the CCS companies
by the management. That individual told the Inspector that while she had not provided erroneous information to the Inspector
in her previous dealings with them, she had deliberately withheld relevant and material information, in part at the request of
Margaret Cahill and Chris Cahill Jr.

44      The Inspector prudently advised the court that it had not had either the time or the opportunity to test the allegations
made by the former book-keeper. Indeed, in response to the court's questions at the August 6 hearing, the Inspector candidly
advised that there was relatively little that it could do in the relatively short term to assess the validity of the allegations made
by the former book-keeper.
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45      It goes without saying that the Inspector acted in an entirely appropriate fashion in ensuring that the court had access to
the hearsay material with a view to determining what use should be made of that material.

46      As to the use which the court should make of the Third Report, Ms. Cahill acknowledged, on the authority of Principal
Group Ltd., that even though information in an Inspector's report was, typically, hearsay, it was the kind of hearsay which could
be tendered in evidence and considered by the court.

47      This raises a procedural issue that is relevant to the issue of contempt which must be addressed by the court. The
Principal Group Ltd. decision emphasizes that an Inspector's report, albeit hearsay, can become evidence. While Canadian
case law generally holds that Inspectors, as court officers, are to be shielded from cross-examination on their reports - see, for
example, Consolidated Enfield Corp., that does not mean that the reports should not be filed as court exhibits. Here, because of
an earlier decision in these proceedings which provided for the sealing of the Inspector's reports, the Reports have not in fact
been introduced as exhibits. The court hereby orders that each of the three reports shall forthwith be entered as exhibits in the
proceedings, and, according to the order of Lee J., shall be sealed until further order of the Court.

48      Although the respondents do not object to the Court's consideration of the Inspector's Third Report, they ask the court to
consider the content of the report to be mere hearsay, even contested hearsay, and to give it no weight.

49      Mr. Murphy asks the court to give full weight to the hearsay evidence contained in the Inspector's report. He states that
the court has not required other individuals to provide sworn evidence before it could be considered by the Inspector.

50      I have concluded that, because they are not sworn and been subject to cross-examination, I should give no weight to the
allegations made by the CCS's former book-keeper. Although an Inspector's report is admissible, even if it contains hearsay, the
court retains the discretion to give the hearsay content of the report little weight: Envirodrive Inc., at para. 38.

51      In coming to that conclusion, I have taken the following into account:

• although it is obvious that the Inspector has not required all individuals who have provided information used as the basis
for the First and Second Reports to provide that information by way of affidavit or equivalent. However, much information
in these proceedings, and certainly most of the information which is contested, has in fact been provided by affidavit or
equivalent and there has been the opportunity to cross-examine on that evidence. Both Mr. Murphy and Ms. Cahill have
been subject to questioning with respect to the affidavits they have provided;

• the evidence before the court on this application establishes that there was a personal relationship between the former
book-keeper and Chris Cahill Jr. which may provide an explanation for the former book-keeper's current information. This
is not a situation where the source of the new information is disinterested;

• on the basis of the very information provided by the former book-keeper to the Inspector, that individual has acknowledged
that, in the past, she has not been forthright with the Inspector. When a witness admits to having deliberately withheld
evidence in the past, that individual's current statements must be assessed in light of her acknowledged past lack of candour.
It is reasonable to require the new information to be provided under oath and to be subject to questioning.

3. Should Ms. Cahill, or her lawyer, be found in contempt, and sanctioned, for having disclosed to Chris Cahill Jr. the
contents of the Inspector's Third Report which dealt principally with allegations against Chris Cahill Jr.?

52      I have concluded that, in the circumstances here, no finding of contempt should be made with respect to the distribution
to Chris Cahill Jr. of the Inspector's Third Report.

53      The hearsay information which constitutes the content of the Inspector's Third Report centers on Chris Cahill Jr. It
appears that the individual who provided the information to the Inspector had had at the very least an emotional, as opposed
to a purely professional, relationship with Chris Cahill Jr. Although the information provided to the Inspector relates in part
to Margaret Cahill, the focus of the disclosure is on Chris Cahill Jr. and the allegations against him of assault and of other
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personal impropriety as well as of business impropriety. Clearly, Margaret Cahill provided her son with a copy of the Third
Report; indeed, Chris Cahill Jr. - who is identified in the materials before the court as part of the management team of the CCS
Group -has filed affidavits responding to the allegations made in the Third Report. The fact that a person affected by a sealing
order would likely have obtained disclosure of the sealed document in the interests of fairness had an application been made
to lift the order does not resolve the issue of whether a contempt of the order has occurred, although such a background may
affect the sanction imposed for contempt. However, before getting to that issue, the court must begin by determining whether
the circumstances here justify a contempt citation.

54      The test for contempt has recently been articulated by Quinn J. in Cassels Brock & Blackwell LLP - a decision chosen
only because of its recency -in a format which, in my view, represents the weight of the jurisprudence on the issue:

60 In Prescott-Russell Services for Children and Adults v. G. (N.) (2006), 82 O.R. (3d) 686 (C.A.), at para. 27, a three-
pronged test for contempt was articulated: (1) "the order that was breached must state clearly and unequivocally what
should and should not be done"; (2) "the party who disobeys the order must do so deliberately and wilfully"; (3) "the
evidence must show contempt beyond a reasonable doubt."

. . .

(c) is the Order for Assessment clear and unequivocal?

62 The following legal principles are two of the more obvious ones that apply when considering whether an order is clear
and unequivocal:

"It must be clear to a party exactly what must be done to be in compliance with the terms of an order": see Bell ExpressVu
Limited Partnership v. Torroni (2009), 94 O.R. (3d) 614 (C.A.), at para. 22, citing Hobbs v. Hobbs (2008), 54 R.F.L. (6th)
1 (Ont. C.A.), at paras. 26-28.

"The person who is alleged to be in contempt is entitled to the most favourable interpretation of the order": see Melville
v. Beauregard, [1996] O.J. No. 1085 (Gen. Div.), at para. 13.

55      In the circumstances of this case, I have concluded that the sealing order was not sufficiently clear and unequivocal so
as to provide a basis for a contempt finding. As I understand it -in the absence of a transcript of the proceedings that led to
the making of the sealing order - the sealing clause of the order appointing the Inspector was not the subject of real discussion
amongst the parties. No notice of the application to request a sealing order was brought pursuant to the provisions of R. 6.29
for a restricted court access order; therefore, there was no elucidation on the record of the intended objective of the sealing
order. In those circumstances, the parties may understandably have been of the view that the obligation to prevent disclosure
of the order and its terms rested essentially on the Inspector. Such an interpretation would have been reasonable, given the type
of information which the Inspector was to uncover, relating for example to real estate appraisals; such information, if publicly
disclosed, might have put the companies at a disadvantage in dealing with the properties and the corporate disadvantage would
have had negative consequences for all the shareholders.

56      Incidentally, the existence of the sealing order would also limit the Inspector's ability to approach outside sources for
information. That reality is reflected in the Inspector's answer to the court's query about which, if any, of the allegations made
in the Third Report could be effectively assessed by the Inspector: the Inspector could not, as suggested by Mr. Murphy, merely
go to a lawyer and ask that lawyer if s/he is driving a vehicle leased to the companies, and, if so, under what authority.

4. What test applies to a request for the appointment of an interim receiver-manager?

57      Mr. Murphy asserts that a strong prima facie case of oppression constitutes a sufficient basis for the appointment of an
interim receiver- manager under the Business Corporations Act and that a test comparable to the tripartite test for interlocutory
injunctive relief is the test that should be applied in relation to the Judicature Act application. Mr. Murphy adds that deadlock is
sometimes mentioned as a justification for the appointment of a receiver-manager and that Lee J. has, in these very proceedings,
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made a finding of deadlock even though that finding did not result in Lee J.'s acquiescence to the request for the appointment
of an interim receiver-manager.

58      The respondents assert that the test for the appointment of an interim receiver-manager under the Business Corporations
Act is akin to the test for the issuance of an interlocutory injunction, i.e. the tripartite test set out in RJR-MacDonald Inc.

59      In essence, the difference between the parties on this issue is whether proof of irreparable harm is a necessary hurdle
for an applicant requesting the relief requested here.

60      In my view, the respondents are more nearly correct on this issue than is the applicant: as the applicant himself recognizes,
this court has, in MTM Commercial Trust, noted with approval the decision in Anderson v. Hunking [2010 CarswellOnt 5191
(Ont. S.C.J.)] which stated, among other things, that "the test for the appointment of a receiver is comparable to the test for
injunctive relief". Indeed, it may be useful to quote from that decision more extensively:

15 Section 101 of the Courts of Justice Act provides that the court may appoint a receiver by interlocutory order "where it
appears to a judge of the court to be just or convenient to do so." The following principles govern motions of this kind:

(a) the appointment of a receiver to preserve assets for the purposes of execution is extraordinary relief, which
prejudges the conduct of a litigant, and should be granted sparingly: Fisher Investments Ltd. v. Nusbaum (1988), 31
C.P.C. (2d) 158, 71 C.B.R. (N.S.) 185 (Ont. H.C.);

(b) the appointment of a receiver for this purpose is effectively execution before judgment and to justify the
appointment there must be strong evidence that the plaintiff's right to recovery is in serious jeopardy: Ryder Truck
Rental Canada Ltd. v. 568907 Ontario Ltd. (Trustee of) (1987), 16 C.P.C. (2d) 130, [1987] O.J. No. 2315 (H.C.);

(c) the appointment of a receiver is very intrusive and should only be used sparingly, with due consideration for the
effect on the parties as well as consideration of the conduct of the parties: 1468121 Ontario Limited v. 663789 Ontario
Ltd., [2008] O.J. No. 5090, 2008 CanLII 66137 (S.C.J.), referring to Royal Bank v. Chongsim Investments Ltd. (1997),
32 O.R. (3d) 565, [1997] O.J. No. 1391 (Gen. Div.);

(d) in deciding whether to appoint a receiver, the court must have regard to all the circumstances, but in particular
the nature of the property and the rights and interests of all parties in relation thereto: Bank of Nova Scotia v. Freure
Village of Clair Creek (1996), 40 C.B.R. (3d) 274, 1996 CanLII 8258 (Ont. S.C.J.);

(e) the test for the appointment of an interlocutory receiver is comparable to the test for interlocutory injunctive relief,
as set out in RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311 at paras. 47-48, 62-64, 111
D.L.R. (4th) 385;

(i) a preliminary assessment must be made of the merits of the case to ensure that there is a serious issue to
be tried;

(ii) it must be determined that the moving party would suffer "irreparable harm" if the motion is refused, and
"irreparable" refers to the nature of the harm suffered rather than its magnitude - evidence of irreparable harm
must be clear and not speculative: Syntex Inc. v. Novopharm Ltd. (1991), 36 C.P.R. (3d) 129, [1991] F.C.J. No.
424 (C.A.);

(iii) an assessment must be made to determine which of the parties would suffer greater harm from the granting
or refusal of the remedy pending a decision on the merits - that is, the "balance of convenience": See 1754765
Ontario Inc. v. 2069380 Ontario Inc. (2008), 49 C.B.R. (5th) 214 at paras. 7 and 11, [2008] O.J. No. 5172 (S.C.);

(f) where the plaintiff's claim is based in fraud, a strong case of fraud, coupled with evidence that the plaintiff's right
of recovery is in serious jeopardy, will support the appointment of a receiver of the defendants' assets: Loblaw Brands
Ltd. v. Thornton (2009), 78 C.P.C. (6th) 189, [2009] O.J. No. 1228 (S.C.J.).
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(Emphasis added)

61      However, I don't disagree with the applicant's overall position concerning the applicable test, assuming that that position
includes acceptance that irreparable harm must usually be established. Nor would I disagree with the applicant's overall position
assuming that the position recognized that the test under the Judicature Act is not markedly different from that which applies
under the Business Corporations Act: in my view, since the specific provisions of the Business Corporations Act overtake the
general provisions of the Judicature Act where the request is for the appointment of an interim receiver of a corporation.

62      I have concluded that requiring an applicant for the appointment of a receiver-manager of a business corporation to
satisfy each of the requirements the tripartite test may, in some exceptional circumstances, be relaxed. Along with Clackson J.,
and recognizing that the application in the Ontario case related "only" to an interim order "prohibiting the respondents from
proceeding with the proposed purchase transaction with Luna Tech without obtaining shareholder approvals as set out in the
USA and an interim order prohibiting the respondents from continuing to operate the business and manufacturing facility of
Luna Tech pending the closing of the Luna Tech transaction and requiring them to immediately cease all such activity and to
remove any and all of their assets from the Luna Tech facility" rather than to the more comprehensive remedy of appointment of
an interim receiver-manager, I endorse the view of Pepall J. in Le Maitre Ltd. v. Segeren [2007 CarswellOnt 3226 (Ont. S.C.J.)]:

30 It seems to me that generally the principles for the granting of interlocutory injunctive relief should be applicable to
section 248(3) interim relief that is in the nature of an injunction. This is in the interests of predictability and certainty
in the law. As such, typically, a moving party should not expect to obtain interlocutory injunctive relief unless it is
able to successfully address the factors to be considered on such a motion. That said, there may be some circumstances
where interim relief pursuant to section 248(3) is merited absent all of the traditional considerations associated with an
interlocutory injunction. The dictates of fairness may be so overwhelming that it may be appropriate to forego compliance
with any one or all of the balance of convenience, irreparable harm or an undertaking as to damages. In my view, such
an approach is consistent with the broad nature of the oppression remedy, the language of section 248(3), and with cases
such as Deluce Holdings Inc. v. Air Canada, 10 M. v. H., 11 UPM-Kymmene Corp. v. UPM-Kymmene Miramichi Inc., 12
Ellins v. Coventree13 and RV&S Ltd. v. Aiolos Inc.14

(Emphasis added)

63      I note that two relatively recent Quebec Court of Appeal decisions, Nicolas and 176283 Canada Inc., have usefully
emphasized that the situations in which the "dictates of fairness are so overwhelming" that the traditional tripartite test can be
ignored will be few and far between.

64      In order to provide as straightforward as possible an expression of the legal test applicable here, I would slightly reframe
the test in this way: An interlocutory application for the appointment of a receiver-manager of a corporation pursuant either
to the oppression provisions of business corporations legislation, such as Alberta's Business Corporations Act, or the general
equitable jurisdiction of a court, such as under Alberta's Judicature Act, brought by a person who is not a security holder who is
the beneficiary of an instrument which authorizes the appointment of a receiver on the default of the creditor is an application
for an extraordinary remedy which should only be granted cautiously and sparingly. Generally, the applicant for such a remedy
must satisfy the tripartite test for obtaining an interlocutory injunction: it must establish that there is a serious issue to be tried,
that it will suffer irreparable damage if the relief is not granted, and that the balance of convenience favours the granting of the
relief. Exceptionally, the dictates of fairness may be so overwhelming that interim relief is justified even where one or more
terms of the tripartite test have not been met.

65      In coming to the above-noted formulation of the test, I begin with the view that the fact that what is requested in
interlocutory relief, i.e. relief without hearing the substantive application on the merits, is a key factor which cannot be ignored.

66      Next, I emphasize that the remedy requested by the applicant is an important component of the test which the applicant has
to meet: what must be proved in order to obtain the appointment of an inspector can, in my view, differ from what is necessary
to obtain the appointment of a receiver-manager. Indeed, because the role of an Inspector is so markedly different from that of
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a receiver-manager, the evidence required for the appointment of an Inspector can legitimately, as Lee J.'s decision in this very
case has already demonstrated, be materially less than the evidence required for the appointment of a receiver-manager.

67      Nor, in my view, should a court generally explore on its own whether a remedy set out in 242(3) other than the remedy
requested by the applicant should be awarded: the parties opposite only have notice of, and can only be expected to respond to,
a specific application. It would be unfair to the respondents to consider granting relief which had not, at least impliedly, been
requested. Moreover, if a court were, for example, to appoint a Monitor where an applicant had requested the appointment of a
receiver-manager, the court might only be imposing an onerous expense without any commensurate benefit on the applicant.

68      It is true that, in HSBC Capital Canada Inc., the court described the test under then s. 234 of the Business Corporations
Act as "a strong prima facie case": para. 44. There was no consideration in that case of irreparable harm or of the balance of
convenience. However, to my mind a crucial difference between the situation in that case and the one here is that, in that case,
the actual relief requested was "only" the appointment of an Inspector. In other words, the relief that was granted in that case
was exactly the relief which has already been granted in this case prior to the bringing of this application. The decision in that
case cannot, therefore, serve as justification for the appointment of an interim receiver-manager in this case. The difference is
that the applicants now want additional relief - the appointment on an interim basis of a receiver-manager, and the question is
whether the same test that applies to the appointment, on an interim basis, of an inspector also governs the appointment of an
interim receiver-manager. In my view, the answer is no.

69      In concluding that the nature of the relief requested is a factor in determining the test that must be met, I also take
comfort in McDonald J.'s decision in Citibank Canada, where the court again referred to Bennett as authoritative, but added
the following at para. 31:

In the present case, I think that, again bearing in mind that the limited order which I intend to make is only to preserve
the rents and prevent the sale of the property by Burnco for taxes, the order will not irreparably harm the interests of the
defendants.

(Emphasis added)

70      Similarly, in Leggat, a recent Ontario court decision, Coats J. outlined the varying circumstances which must be taken
into account in determining what test the applicant must meet to justify the relief:

24 The Respondents have filed several cases with respect to the test to be applied for interim relief. In my view, none of these
cases are of assistance in the determination of the issues before me. In 1384034 Alberta Ltd. v. 1180263 Alberta Ltd, 2011
ABQB 599, the Court granted some interim relief, including access to financial statements of the corporation consisting
of weekly accounting reports and monthly financial statements. No test for interim relief was articulated. In Dee Ferraro
Ltd. v. Pellizzari, 2010 ONSC 3013, again no test for interim access to financial records was set out. On a short motion
list it was not possible to make such a determination. In Padda v. 2074874 Ontario Inc., 2010 ONSC 2872, the interim
relief requested was the appointment of a receiver. This is completely different than a request for a declaration enforcing a
statutory right to access to books and records. I do note that in Padda v. 2074874 at para. 20 it is clear that Justice Gray had
ordered as a term of the previous adjournment that business records in the possession of either party were to be provided to
the other party forthwith. In Le Maitre Ltd. v. Segeren, [2007] O.J. No. 2047 (SCJ) the interim relief sought was to restrain
the Respondents from concluding a transaction. The relief sought before me is completely different. The Applicants are
not seeking interim relief under the oppression remedy section at this stage of the proceeding. The Applicants are seeking
a declaration permitting access to books and records, documents to which Mr. Leggat as a director has a statutory right
to access. The relief is available under s. 247 of the CBCA and this issue easily lends itself to summary disposition. The
primary issue before me is not in the nature of an injunction. In PADP Holdings Inc. v. Information Balance Inc., [2006]
O.J. No. 5518 (O.S.C.), the primary interim relief sought was the reinstatement of employment and the standard test for
injunctive relief was applied. Once again, the primary issue before me is not of an injunctive nature.
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71      In Paragon, adopting a list established in Bennett on Receiverships, 2 nd  ed., the court approved some factors which a
court may consider in determining whether it is appropriate to appoint a receiver. At least three points can be made in relation

to that decision: first is that the reference to Bennett, which is undoubtedly useful, should be updated to the 3 rd  ed, 2011,
where the comparable list is found starting at p. 156. There are a few additional comments made in the third edition which may
be of interest here: the current edition of Bennett emphasizes, in relation to the second factor, the risk to the security holder,
that "the court may not consider this factor to be important if there is no danger or jeopardy to the security holder or in other
words, there is a substantial equity that will protect the security holder". From that perspective, the factor appears to be an
example of what might not constitute irreparable damage. One factor which is not mentioned in the Paragon list is "the rights
of the parties [to the property]". Similarly, in relation to the factor of the effect of the order on the parties, the current edition
of Bennett adds "If a receiver is appointed, its effect may be devastating upon the parties and their business and, where the
business has to be sold, the appointment of a receiver may have a detrimental effect upon the price". Along the same lines, in
relation to the length of the order, the current edition of Bennett adds "... where a claimant moves for an order appointing a
receiver for a short period, say six weeks, the court is reluctant to make such an appointment as it has devastating effects on the
parties". Finally, the current edition of Bennett adds the following factor: "(18) the secured creditor's good faith, commercial
reasonableness of the proposed appointment and any questions of equity". In reviewing the 18 factors currently mentioned in
Bennett, I have concluded that each of those factors, other than factor 10 which emphasizes that the appointment of a receiver
is extraordinary relief which should be granted cautiously and sparingly and part of factor 18 which refers to the principles of
equity, can be seen as a particularization of one of the three branches of the tripartite test; factor 10 and part of factor 18, while
not part of the tripartite test constitute the often only implied basis for granting equitable relief such an the appointment of an
interlocutory receiver. As to the remainder of the factors, irreparable harm is not only mentioned as the first factor, but is also
explicitly addressed in factors 2 and 5. The balance of convenience is not only an explicit factor on its own, but also constitutes
the substance of factors 11, 12, 14, 15, 16 and 17.

72      Second, it must be noted that, in Paragon, the application before Romaine J. was brought by a security holder in reliance
on its explicit right in the security documents to have a receiver appointed, a situation which does not apply here. Bennett
emphasizes that, where a security holder's instrument provides for the appointment of a receiver, the security holder is prima
facie entitled to that relief on proof of the required default.

73      Third, Bennett does address the type of situation which has arisen here, i.e. one where the applicant is not a security
holder relying on an instrument. At page 159 of the third edition, the learned author states:

If the creditor who applies for the appointment of a receiver is neither a judgment creditor nor a secured creditor, the court
will be more cautious in reviewing the factors listed above as they may not readily apply. As has been pointed out in case
law, the appointment of a receiver is intrusive and can have disastrous effects on the debtor. The creditor must show that
there is a serious issue to be tried, that irreparable harm will occur if an appointment is not made, and that the balance
of convenience must be in the creditor's favour. In effect, the court focuses on the test set out in RJR-MacDonald Inc. v
Canada (Attorney General).

74      The reference at p. 159 to "creditor" can, in light of the case law, for example Segeren which is discussed herein, apply to
a person with Mr. Murphy's status. This conclusion does, however, raise another issue: the reference in the Bennett text at the
locations indicated above refer essentially to the appointment of a receiver at the request of a security holder. Indeed, most of
that text deals with the security holder situation. However, some comments about the appointment of a receiver under business
corporations legislation can be found commencing at p. 823 of the text. In dealing with the grounds of appointment of a receiver
under business corporations legislation, the text states: "The test ... requires the applicant to have a strong prima facie case but
not to the same degree as in the test for a Mareva injunction. Much of the case law relating to situations where a liquidator
would be appointed can be considered in an application under section 241 (of the Canada business Corporations Act). For
example, 'deadlock companies' may be considered unfairly prejudicial to each side, such that a court may appoint a receiver for
the protection of all parties." There is no mention at that point in the text of the BCE Inc., Re oppression decision of the Supreme
Court; indeed, it might be fairly said that the Bennett text does not focus on receiverships under business corporations legislation.
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75      In Kumra, a similar, albeit shortened, set of Bennett factors is set out at para. 61.

76      The decision of our Court of Appeal in Chow merely confirms the appointment of a receiver-manager without analysis
of the justification for that appointment because justification was not necessary in the appeal decision. Similarly, the decision
in Alberta's B.E.S.T. Inc. is not of assistance in determining the appropriate test because that decision does not deal with the
appointment of a receiver-manager and that decision relies on a decision of our court in a case management situation where the
case manager ordered 5 representative claims to be tried - a situation which is in no way comparable to the situation here.

77      The legal analysis in the Such decision on which the applicant relies heavily has been overtaken, so far as the legal content
of oppression is concerned, by the Supreme Court of Canada decision in BCE Inc., Re. Insofar as the interlocutory nature of
the remedy is concerned, the judge in that case did not analyse the requirements for obtaining an interlocutory remedy; it seems
likely, given the analysis that was made, that the judge merely came to the conclusion that, in contemporary terms, the dictates
of fairness were overwhelming. In other words, that decision is important insofar as it is fact-driven, not for the legal analysis
of the remedies available.

78      In my view, in light of the evidence in this particular case which will be reviewed shortly, it is not necessary to determine
whether or not the existence of deadlock is a sufficient basis for the appointment of an interim receiver-manager if the tripartite
test cannot be satisfied.

79      Finally, I note that - for reasons that are obvious - an undertaking in damages is typically required on applications for
interlocutory injunctions in commercial matters. I agree with Romaine J's approach in MTM Commercial Trust that it is equally
useful to establish such a standard with respect to the interim application for a receiver-manager in a corporate context.

5. How does the test apply in the circumstances here?

80      Before commencing an analysis of each branch of the tripartite test and of the dictates of fairness in the situation here,
I remind myself that the remedy requested is equitable relief, in other words that the court has a discretion to grant the relief
requested - rather than an obligation to grant the relief upon proof of the underlying requirements - although that discretion
must, of course, be exercised judicially. I also remind myself that the relief requested here is interlocutory in nature, i.e. it is
requested prior to the trial of highly contested factual issues.

a) The tripartite test

(i) Is there a serious issue to be tried?

81      There are two main issues that must be tried here: has Mr. Murphy been oppressed by the respondents in the way in which
they have conducted the CCS business and has he been oppressed by the respondents in the way in which the share register
and corporate documents have been executed..

82      All parties agree that there are serious issues to be tried.

83      The point of this branch of the test is to weed out applicants for interlocutory relief who don't have a serious claim to the final
relief which they are seeking. This case is somewhat unusual in that, although it is clear that Mr. Murphy has serious grievances
which must be explored relating to the way in which his multi-million dollar investment is being managed, it is equally clear that
the respondents have serious grievances which must be explored relating to the way in which the corporate structure is being
used. The application is ironic: Mr. Murphy complains, essentially, about the lack of record keeping by Margaret Cahill and her
management, whereas Margaret Cahill complains that Mr. Murphy refuses to recognize the corporate records which are extant.

84      What is also clear is that this is not a case like Seymour Resources Ltd., cited by the applicant, where the court is able to
make determinations on the basis of affidavit evidence. On the contrary, the affidavit evidence here is highly contested.
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85      As explained above, in my opinion contemporary Canadian corporate law does not suggest that an applicant who
establishes a strong prima facie case of oppression can expect that a court will grant the request for the appointment of an
interim receiver-manager. On the contrary, for the reasons given above, I am of the view that the real test is, on the one hand,
a lesser one than the one advanced by the applicant: an applicant need only prove that there is a serious issue to be tried, not
that the applicant need prove a strong prima facie case of oppression. On the other hand, however, the real test is more onerous
than the one advocated by the applicant: in addition to the serious issue branch, an applicant must also prove irreparable harm
and the balance of convenience.

86      The applicant has greatly emphasized the evidence which he asserts constitutes a strong prima facie case of oppression.
Because of the view which I have taken of the applicable law, I will not exhaustively review the applicant's argument in
support of his strong prima facie case argument. As I have said, Mr. Murphy has amply established that there are serious
oppression issues to be tried. Really, no more needs to be said with respect to the first branch of the tripartite test. Nevertheless,
I will add that all of the evidence advanced by Mr. Murphy in relation to the establishment of oppression - the failing to hold
formal shareholder meetings, the failure to provide information, the loss of money, the misuse of corporate assets, the way in
which private residences were acquired, the payment of professional fees which may not relate to corporate business, incurring
penalties for late payment of taxes, shoebox accounting generally, etc., etc. - does not constitute in the circumstances here, a
strong prima facie case of oppression. Rather, in light not only of the affidavit evidence provided by the respondents but also
the comments of the Inspector with respect to the Inspector's assessment of the respondents' responses, the court is left with
only the realization that the oppression issue must be tried because there are serious credibility issues on both sides. To take one
small example: Mr. Murphy complains about his inability to get financial information about the companies. However, he does
not acknowledge the fact that he originally was content to receive only the barest possible information about the operation of
the companies and that when his change of attitude arose he often made it impossible for the shareholders to act and for there
to be effective interaction between the directors. To take another small example: even if it were true that the companies initially
paid for some expenses that were later properly characterized as personal rather than corporate expenses, the initial recording of
expenses as corporate does not, by itself, constitute prima facie evidence of oppression. It only constitutes evidence of possible
oppression which must be tried.

87      In the end, however, having recognized that there are serious issues to be tried, Mr. Murphy cannot expect to receive the
relief which he seeks unless he satisfies the remaining two branches of the tripartite test.

(ii) Will Mr. Murphy, or the Trust, suffer irreparable consequences if an interim receiver-manager is not appointed?

88      Mr. Murphy argues that he and the trust are at risk of irreparable harm if an interim receiver-manager is not appointed.

89      I cannot accept that argument.

90      The first aspect of this issue is the risk of need for immediate corporate action. No such need is apparent on this application.
The companies have neither initiated actions nor are being compelled to take action in the relatively near future, and certainly
not before the triable issues could be fully heard on their merits.

91      In this context, I note that the applicant has complained of the lease proposal authorized by Margaret Cahill in relation
to some of the lands owned by the companies. The applicant strongly objected to the leasing initiative, even though he placed
Margaret Cahill in charge of the day to day operation of the companies, even though the leasing of the property would presumably
conform to the overall objective when the applicant first invested money in the Edmonton properties, and even though the
applicant refuses to take the steps set out in the USA to resolve disputes between himself and Margaret because he denies the
validity of the USA which he appears to have signed. At his request, this leasing initiative has now been abandoned. Nothing
of importance is therefore on the horizon in terms of the need for corporate decision making.

92      The second aspect of this issue is the risk of financial loss if the relief requested is not granted. Mr. Murphy has not
established that he or the Trust will suffer irreparable financial harm unless an interim receiver-manager is appointed. In coming
to that conclusion, I rely on the following:
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• Mr. Murphy's objective in funding the Edmonton investment is disputed. As strange as it may appear, it may be that
Mr. Murphy was not concerned with an operating profit from the salvage business but was, instead, intent upon making
a profit as a result of the increase in the value of the real property in which he invested. The evidence available on this
application is not overwhelming on one side or the other of the objective issue. On the one hand, Mr. Murphy put his older
sister who had no experience in the management of an operating salvage business in charge of the day to day operations of
the business and invested heavily in land, but did not invest heavily in operating capital. On the other hand, Mr. Murphy
did invest in acquiring machinery presumably for the better operation of the business. In any event, however, the opinion
of the Inspector is that the business outlook for the companies is at least as dependent on the actions of Mr. Murphy as
on the actions of Ms. Cahill. For example, the problem identified at para. 22(b) of the Second Report is, as to the first
half of the sentence, something which may be attributable in part to Ms. Cahill, but, as to the second half of the sentence,
is attributable to Mr. Murphy;

• the various real property appraisals provided by the parties establish that, even using the lowest appraisals, the lands have
appreciated considerably in value since the date of investment. Indeed, an unsolicited offer for the purchase of one of the
three property groups establishes that the appraisals are, generally, reliable; had Mr. Murphy accepted the offer for the one
property, the companies would have recovered a little over half of the original investment. There is no suggestion in any
of the materials before me that the land values are likely to decrease in the foreseeable future;

• given the increase in the value of the property owned by the companies, and the apparent equity interest of Margaret
Cahill as shown on the face of documents apparently executed by Mr. Murphy, Ms. Cahill's equity stake in the companies
is high enough that, if it were eventually found that she has caused financial harm to the companies, the damages found
against her could be offset from her equity interest. Mr. Murphy suggests that an analysis of this sort is tantamount to
condoning theft from the company; with respect, I disagree. I don't disagree with the principle that theft should not be
condoned merely because the thief has the financial resources to repay the theft; the whole of the criminal law relating
to theft and fraud makes that abundantly clear. The point on which I disagree is whether theft has been proved here. The
evidence available on this application does not establish theft by Ms. Cahill from the company. I accept that the salvage
business is a cash business and that such a business must, therefore, have adequate cash management systems and that this
group of companies did not have such adequate systems. Whether that was due to ineptitude or lack of operating capital
is not yet clear. Whether the vulnerability of the system to material misappropriation in fact came to pass is one of the
questions of fact which remains to be determined.

93      In summary, therefore, I conclude that Mr. Murphy has not established that he and/or the Trust will suffer irreparable
harm if an interim receiver-manager is not appointed.

(iii) Does the balance of convenience favour the appointment of an interim receiver-manager?

94      The balance of convenience does not favour the appointment of an interim receiver-manager. In coming to this conclusion,
I rely on the following:

• the appointment of a receiver-manager would deal only with the management concerns raised by Mr. Murphy; it would
not deal with the corporate structure concerns of the Cahills. Moreover, the information before the court on this application
is that Mr. Murphy has access to considerable financial resources as established not only by the size of his initial investment
in the CCS Group, but also by the indemnity agreement which he has made with the former employee of the CCS Group. In
comparison, although the evidence on this application is that Ms. Cahill has clear title to the home in which she resides, she
has no source of income other than the full time work she has done for the CCS Group since 2006. If Mr. Murphy were to be
successful in obtaining the appointment of a receiver-manager, that official might conceivably terminate both Ms. Cahill's
employment and that of her son Chris Cahill Jr. While Mr. Murphy would then have unimpaired resources to deal with the
corporate structure dispute, the Cahills would find themselves with minimal resources with which to advance their position.
Even though the Cahills have executed documents in support of their position, without significant financial resources to
maintain their position in legal proceedings, they might not be financially able to put forward their best position;



Murphy v. Cahill, 2013 ABQB 335, 2013 CarswellAlta 1490
2013 ABQB 335, 2013 CarswellAlta 1490, [2013] A.J. No. 854, 231 A.C.W.S. (3d) 960...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 18

• at para. 36 of the Inspector's Third Report, there is a comment about the financial position of the CCS Group. The exact
words used by the Inspector are not reproduced here for the privacy concerns alluded to earlier. I accept the Inspector's
assessment of the financial position of the CCS Group with respect to its ongoing operations; indeed, I am of the view
that all of the information provided to the Inspector amply supports the Inspector's conclusion. It is true that an interim
receiver-manager could do many things the Inspector cannot do. However, the appointment of a receiver-manager would
not solve the crucial problem of the CCS Group which is the resolution of the dispute about the corporate structure;

95      In summary with respect to the tripartite test, although Mr. Murphy has satisfied the first branch of the test, he has failed
to satisfy the remaining two branches.

b) The equitable issues

96      As indicated above, I am of the view that, in addition to the tripartite test, a court which is asked to appoint an interim
receiver-manager for a corporation must also consider the equities, and not only the narrow legalities, of the situation. However,
in my view the case law establishes that, with the exception of the potential relief from compliance with the tripartite test arising
out of the application of equitable principles, the general approach to the appointment of a receiver-manager of a corporation
under the provisions of the Judicature Act are, generally, the same as those which apply to the granting of such relief under
corporate legislation.

97      I accept that another way of referring to the equitable issues would be to say that where the evidence of oppression is
overwhelming, an applicant for relief in Mr. Murphy's position need not satisfy the tripartite test.

(i) Are the dictates of fairness so overwhelming that they require the appointment of a receiver-manager?

98      In my view, the dictates of fairness are not so overwhelming in the circumstances here that they compensate for Mr.
Murphy's inability to satisfy the last two branches of the tripartite test.

99      In coming to that conclusion, I have taken the following into account:

• the reasonable expectations of the parties would not be served by the appointment of an interim receiver-manager. When
Mr. Murphy appointed Ms. Cahill as the day to day manager of the CCS Group, he was aware of her lack of business
experience. Since there is no evidence that, under Ms. Cahill's management, the CCS Group abandoned or modified the
internal controls that were in place when Mr. Murphy acquired the businesses and there is no evidence that Mr. Murphy
provided funding to improve the internal controls that were practicable given the operating structure at the time of the
acquisition, it is not reasonable for Mr. Murphy to expect that Ms. Cahill would prove to be a sufficiently sophisticated
manager to be able to deal adequately with an under-funded operation;

• the only deadlock which has arisen in the circumstances here has been created by Mr. Murphy. The executed documents
relating to the corporate structure provide a mechanism for resolving deadlock - the decision of an arbitrator. It would be
unfair for Mr. Murphy to both refuse to comply with executed documents which provide a mechanism for dealing with
deadlock and at the same time to insist on receiving the benefit of a court order based on deadlock which he has created;

(ii) Timing

100      Finally, I note that the applicant concedes that he could be ready for trial almost immediately. The respondents agree that
they are also virtually ready for trial. This straightforward admission by Mr. Murphy attracts the application of the following
commentary made by Sharpe J. in his authoritative text as reproduced in Connelly:

2.110 Ideally, the problem could be avoided were it possible to devise procedures to provide for immediate final resolution
of such cases on the merits. However, in the absence of immediate and final resolution, the task of the court is to balance
the risk of harm to the defendant, inherent in granting remedial relief before the merits of the dispute can be fully explored,
against the risk that the plaintiff's rights will be significantly impaired in the time awaiting the trial.
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101      Here, the fact that all parties agree that they can be ready for trial in very short order is a strong factor militating against
the granting of interlocutory relief where there is no immediate danger to the applicant's interests and where the facts are so
hotly contested that only a trial can safely resolve the contested issues.

102      In summary, therefore, the dictates of fairness are not so overwhelming in the circumstances here that they relieve Mr.
Murphy with the obligation to satisfy the second and third branches of the tripartite test.

6. Costs

103      If the parties are not agreed on costs, I can be spoken to within 30 days of the release of this decision.
Application dismissed.

Appendix A

Sections 242 and 243 of Alberta's Business Corporations Act read as follows:

Relief by Court on the ground of oppression or unfairness

242(1) A complainant may apply to the Court for an order under this section.

(2) If, on an application under subsection (1), the Court is satisfied that in respect of a corporation or any of its affiliates

(a) any act or omission of the corporation or any of its affiliates effects a result,

(b) the business or affairs of the corporation or any of its affiliates are or have been carried on or conducted in a
manner, or

(c) the powers of the directors of the corporation or any of its affiliates are or have been exercised in a manner

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security holder, creditor, director
or officer, the Court may make an order to rectify the matters complained of.

(3) In connection with an application under this section, the Court may make any interim or final order it thinks fit including,
without limiting the generality of the foregoing, any or all of the following:

(a) an order restraining the conduct complained of;

(b) an order appointing a receiver or receiver-manager;

(c) an order to regulate a corporation's affairs by amending the articles or bylaws;

(d) an order declaring that any amendment made to the articles or bylaws pursuant to clause (c) operates
notwithstanding any unanimous shareholder agreement made before or after the date of the order, until the Court
otherwise orders;

(e) an order directing an issue or exchange of securities;

(f) an order appointing directors in place of or in addition to all or any of the directors then in office;

(g) an order directing a corporation, subject to section 34(2), or any other person, to purchase securities of a security
holder;

(h) an order directing a corporation or any other person to pay to a security holder any part of the money paid by
the security holder for securities;
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(i) an order directing a corporation, subject to section 43, to pay a dividend to its shareholders or a class of its
shareholders;

(j) an order varying or setting aside a transaction or contract to which a corporation is a party and compensating the
corporation or any other party to the transaction or contract;

(k) an order requiring a corporation, within a time specified by the Court, to produce to the Court or an interested
person financial statements in the form required by section 155 or an accounting in any other form the Court may
determine;

(l) an order compensating an aggrieved person;

(m) an order directing rectification of the registers or other records of a corporation under section 244;

(n) an order for the liquidation and dissolution of the corporation;

(o) an order directing an investigation under Part 18 to be made;

(p) an order requiring the trial of any issue;

(q) an order granting leave to the applicant to

(i) bring an action in the name and on behalf of the corporation or any of its subsidiaries, or

(ii) intervene in an action to which the corporation or any of its subsidiaries is a party, for the purpose of
prosecuting, defending or discontinuing an action on behalf of the corporation or any of its subsidiaries.

(4) This section does not confer on the Court power to revoke a certificate of amalgamation.

(5) If an order made under this section directs an amendment of the articles or bylaws of a corporation, no other amendment
to the articles or bylaws may be made without the consent of the Court, until the Court otherwise orders.

(6) If an order made under this section directs an amendment of the articles of a corporation, the directors shall send articles
of reorganization in the prescribed form to the Registrar together with the documents required by sections 20 and 113,
if applicable.

(7) A shareholder is not entitled to dissent under section 191 if an amendment to the articles is effected under this section.

(8) An applicant under this section may apply in the alternative under section 215(1)(a) for an order for the liquidation
and dissolution of the corporation.

Court approval of stay, dismissal, discontinuance or settlement

243(1) An application made or an action brought or intervened in under this Part shall not be stayed or dismissed by reason
only that it is shown that an alleged breach of a right or duty owed to the corporation or its subsidiary has been or may be
approved by the shareholders of the corporation or the subsidiary, but evidence of approval by the shareholders may be
taken into account by the Court in making an order under section 215, 241 or 242.

(2) An application made or an action brought or intervened in under this Part shall not be stayed, discontinued, settled or
dismissed for want of prosecution without the approval of the Court given on any terms the Court thinks fit and, if the
Court determines that the interests of any complainant may be substantially affected by the stay, discontinuance, settlement
or dismissal, the Court may order any party to the application or action to give notice to the complainant.
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(3) A complainant is not required to give security for costs in any application made or action brought or intervened in
under this Part.

(4) In an application made or an action brought or intervened in under this Part, the Court may at any time order the
corporation or its subsidiary to pay to the complainant interim costs, including legal fees and disbursements, but the
complainant may be held accountable for the interim costs on final disposition of the application or action.

Section 13 of Alberta's Judicature Act reads as follows; Mr. Murphy relies on 13(2).:

Part performance

13(1) Part performance of an obligation either before or after a breach thereof shall be held to extinguish the obligation

(a) when expressly accepted by a creditor in satisfaction, or

(b) when rendered pursuant to an agreement for that purpose though without any new consideration.

(2) An order in the nature of a mandamus or injunction may be granted or a receiver appointed by an interlocutory order
of the Court in all cases in which it appears to the Court to be just or convenient that the order should be made, and the
order may be made either unconditionally or on any terms and conditions the Court thinks just.
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the Notice of Intention To Make a Proposal of 687772 Alberta Ltd.

M.J. Lema J.

Heard: July 16, 2019
Judgment: July 19, 2019

Docket: Edmonton BK03-115990, BK03-115991

Counsel: Jim Schmidt, Katherine J. Fisher, for Debtor Companies
Dana M. Nowak, for Proposal Trustee
Pantelis Kyriakakis, Walker MacLeod, for Applicant, ATB

Subject: Insolvency
Headnote
Bankruptcy and insolvency --- Proposal — General principles
Three related companies, major construction conglomerate, hit rough patch when work on one of their major projects was halted
— Work stoppage affected companies' profitability, and eventually caused it to default on amounts owing to Alberta Treasury
Branches (ATB), its principal lender, and ATB issued demand letters to companies and notices of intention to enforce security
— Companies filed notice of intention to file proposal under s. 50.4(1) of Bankruptcy and Insolvency Act (BIA), triggering
stay of enforcement of action by ATB and other creditors — Companies filed proposal — ATB applied for orders deeming
joint proposal refused, lifting proposal stay of proceedings, and appointing receiver and manager — Application granted —
Pursuant to s. 50(12) of BIA, proposal would not likely be accepted by creditors, and was deemed refused — ATB had true veto,
it intended to vote no, and proposal would necessarily fail — ATB would vote no because it regarded proposal as unsatisfactory
— Focus was on existing proposal — None of identified ATB steps showed absence of good faith or showed commercial
unreasonableness — ATB was not attempting to pursue improper purpose, and was pursuing its interests and asserting its rights
within bounds of and for purposes squarely within Canadian insolvency system — Given its secured position, BIA provisions
governing secured creditors and approval of proposals, and proposal itself, and ATB was entitled to oppose proposal and seek
deemed refused ruling — ATB believed, on reasonable or defensible or arguable grounds, that it would fare better by receivership
than under proposal — ATB was not acting perversely or vindictively or otherwise than in its own economic interests, and it was
not pursuing any ulterior purposes — ATB established that proposal was unlikely to be approved and that, in circumstances,
proposal should be deemed refused.
Bankruptcy and insolvency --- Receivers — Appointment
Three related companies, major construction conglomerate, hit rough patch when work on one of their major projects was halted
— Work stoppage affected companies' profitability, and eventually caused it to default on amounts owing to Alberta Treasury
Branches (ATB), its principal lender, and ATB issued demand letters to companies and notices of intention to enforce security
— Companies filed notice of intention to file proposal under s. 50.4(1) of Bankruptcy and Insolvency Act (BIA), triggering
stay of enforcement of action by ATB and other creditors — Companies filed proposal — ATB applied for orders deeming
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joint proposal refused, lifting proposal stay of proceedings, and appointing receiver and manager — Application granted —
Appointing receiver and manager was warranted — Companies were large enterprise with complex construction projects
underway — Coordinating and managing pursuit of receivables required expertise and resources of experienced receiver-
manager, and recovery that way was likely to be more efficient and effective — ATB's security documents contemplated
court appointing receiver-manager on companies' default, companies had defaulted, and ATB was almost certain to experience
shortfall — ATB's affidavit evidence clearly outlined extent of companies' default, state of its various projects, and complex
nature of work required to complete, collect or otherwise harvest its receivables — ATB's conduct did not reflect commercial
unreasonableness or absence of good faith.

APPLICATION by secured creditor for orders deeming refused joint proposal made by three related corporations, lifting
proposal stay of proceedings, and appointing receiver and manager.

M.J. Lema J.:

A. Introduction

1      A secured creditor applies under ss. 50(12) and s. 69.4 of the Bankruptcy and Insolvency Act (BIA) for orders deeming
refused a joint proposal made by three related corporations, lifting the proposal stay of proceedings, and appointing a receiver
and manager. The corporations oppose all aspects. The proposal trustee provided stage-setting submissions but did not take
a position.

2      I find, under ss. 50(12) BIA, that the application is not likely to be accepted by the creditors (and is thus deemed refused),
that the corporations are bankrupt as a result, and that Pricewaterhousecoopers (PwC) should be appointed as receiver and
manager of them. My reasoning follows.

B. Facts

3      The key facts for the purpose of this application are that:

• Schendel Mechanical Contracting Ltd, Schendel Management Ltd and 687772 Alberta Ltd (collectively Schendel) is a
major construction conglomerate in Alberta;

• after decades of business success, Schendel hit a rough patch in fall 2018, when work on one of its major projects (the
Grande Prairie Regional Hospital) was halted by Alberta;

• the work stoppage affected Schendel's profitability, eventually causing it to default on amounts owing to Alberta Treasury
Branches, its principal lender since 2016. That prompted ATB to conduct an up-close review of Schendel's financial affairs,
culminating in a meeting between Schendel and ATB officials on March 13, 2019;

• Schendel's takeaway from the meeting was that, while ATB had some concerns, they were not pressing, and that Schendel
would have between three and six months to formulate a plan to address its financial strains;

• however, later that day, ATB issued to Schendel demand letters and notices of intention to enforce security effective
March 23, 2019;

• on March 22, 2019 and in response, Schendel filed a notice of intention to file a proposal under s. 50.4(1) BIA, triggering
a stay (under s. 69.1 BIA) of enforcement action by ATB and other creditors;

• on April 18, 2019, Mah J. granted a 45-day extension and dismissed an application by ATB to lift the stay and appoint
a receiver or interim receiver;

• on June 3, 2019, Little J. granted an interim extension to allow time for a further extension application;

• on June 11, 2019, Yamauchi J. granted a further extension, to July 11, 2019;
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• on July 10, 2019, Schendel filed a proposal to ATB and its other creditors;

• the proposal treats ATB's claim (approximately $22 million) in two segments: it gauges the secured portion of ATB's
claim at $11.2 million and the unsecured portion at $11 million. ATB's secured claim is the sole occupant of Secured Class;
its unsecured portion joins other unsecured creditors in steerage. (Various other secured creditors are excluded from the
proposal);

• by virtue of the solo nature of its secured claim, ATB has a veto over the proposal i.e. if it votes no to the proposal, it
will fail, per para 62(2)(b) BIA. (ATB does not contest that aspect);

• for whatever difference it makes, ATB may also have a veto in the unsecured class, at least for Mechanical;

• ATB contends that, with no order consolidating the affairs of the three Schendel companies for proposal purposes,
Schendel was not authorized to file a joint proposal;

• assuming that a joint proposal is authorized, the creditors' meeting to vote on it is set for July 31, 2019;

• on July 12, 2019, ATB applied for the deemed-refusal and stay-lifting orders described at the outset and heard at the
application on July 16, 2019;

• ATB intends to vote no at the meeting, based on having lost confidence in Schendel's management, on Schendel's ongoing
losses, on concerns about preferential payments having been made to certain pre-NOI creditors, on losing access (under
the proposal) to personal guarantees, and on its perception that it will fare better in a bankruptcy or receivership than under
the proposal (among other grounds);

• it argues that, in light of that position, which it maintains is fixed, the failure of the proposal on July 31, 2019 is a foregone
conclusion and that, accordingly, the proposal should be "deemed refused" under ss. 50(12) or the s. 69.1 stay should be
lifted (or both), followed the appointment of PwC as receiver-manager; and

• as noted, Schendel is opposed, citing the possibility of an amended (and enhanced) proposal between July 16 and 31
and, more fundamentally, based on what is perceives as the commercial unreasonableness of and inequitable and improper
conduct by ATB. It believes the proposal process should continue until July 31 at which time the proposal (existing or
amended) can be voted on by all of its creditors.

C. Issues

4      The issues are:

1. whether the proposal should be deemed refused under ss. 50(12), which has three separate triggers (any one of which
is sufficient):

• the debtor has not acted, or is not acting, in good faith and with due diligence;

• the proposal will not likely be accepted by the creditors; or

• the creditors as a whole would be materially prejudiced if the application under this subsection is rejected;

2. in any case, whether the s. 69.1 stay should be lifted under s. 69.4, which has two separate triggers (either of which
is sufficient):

• the creditor is likely to be materially prejudiced by the continued operation of s. 69.1; or

• it is inequitable on other grounds to make such a declaration; and
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3. if ss. 50(12) is satisfied (in which case Schendel will be deemed bankrupt and ATB, as a secured creditor, will be free
to enforce its security) or if the stay is lifted (permitting the same thing), ATB intends to enforce its security, and the issue
becomes whether PwC should be appointed receiver and manager of Schendel.

D. Analysis

5      I start by examining the second branch of ss. 50(12), namely, whether the proposal will not likely be accepted by the
creditors. (I see ss 50(12) as the more fundamental provision: if it applies, the proposal proceeding is eclipsed. The "stay lift"
application contemplates an ongoing proposal.)

6      The answer is yes: the proposal will not likely to be accepted — in fact, it is almost guaranteed not to be accepted.

7      My reasoning is outlined below.

ATB veto

8      ATB has a true veto, which Schendel acknowledges: if ATB votes no, the proposal will necessarily fail. (ATB is the only
creditor in the "Affected Secured Creditors" class, and the proposal require a yes vote by ATB for the proposal to succeed:
Article 9.1.)

9      ATB intends to vote no. Its evidence is that that position will not change i.e. it would necessarily vote no at the July 31
meeting (if it occurs).

10      It would vote no because it regards the proposal as unsatisfactory, for reasons including:

• it is effectively being asked to take a 50 per cent discount on its claim;

• the "secured" portion of its claim will be replaced by two unsecured promissory notes, the payment of one of which
depends on the (uncertain) outcome of certain events;

• the unsecured portion of its claim may be effectively blocked by the proposal mechanics;

• ATB already has first-position security on the assets out of which Schendel proposes to pay it under the proposal;

• it undercuts ATB's recourse against five guarantees provided by individuals associated with the Schendel; and

• overall, ATB believes it will fare better under a bankruptcy.

Uncertainty over possible amendments

11      While Schendel's evidence includes the details of a potential deal with a third party, which it described as "possibly"
leading to a sweetened amended proposal, the evidence does not disclose the (even estimated) timing of the deal, its potential
terms, the likelihood of consummation, or by how much the proposal's terms might be enhanced as a result.

12      Pointing to almost 40 possible deals or other lifelines disclosed by the Schendel's evidence, none of which came to
fruition and the vague details of the latest potential deal, ATB sees next-to-no chance of an enhanced proposal coming forward
at this stage.

Focus of ss 50(12) BIA on proposal "as is"

13      In any case, the focus is on the existing proposal. Subsection 50(12) refers to "the proposal" being deemed refused if
the court is satisfied that "the proposal" will not likely be accepted i.e. nothing in the provision contemplates an amendment
or how it might be received by the creditors.
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14      Where a creditor seeks to have the proposal deemed refused, it is effectively saying that:

• it does not support the proposal; and

• it sees no prospect of an acceptable amended proposal.

15      Otherwise, the creditor would presumably be prepared to wait, through to the vote meeting, to see if worthwhile
amendments might be proposed.

16      Subsection 50(12) allows a veto creditor in such circumstances (opposed to proposal; no prospect of acceptable
amendments) to fast-forward to the inevitable result i.e. the proposal's termination.

17      The proposal proponent's reaction, as here, may be to say "wait, there may be a better proposal soon." The answer to that is:

• this is the proposal it made;

• the focus of the ss 50(12) exercise is the proposal as filed;

• the proposal cannot be withdrawn (ss 50(4) BIA);

• the applicant creditor had the option of waiting, until the vote meeting, for proposal "sweetening";

• if the applicant perceived the likelihood or even a real possibility of worthwhile amendments, it would not have brought
the "deemed refused" application;

• even if it had seen such likelihood or possibility, it is entitled to balance the potential upside of waiting against the
downside e.g. the costs associated with waiting;

• if the debtor had needed more time (i.e. to put forward a different, and better, proposal), it had the option (as here) of
seeking another extension of the notice-of-intention period (six-month maximum had not been reached);

• having not done so (instead, filing the proposal now under review), the debtor must live with that proposal. For the ss.
50(12) exercise, that proposal is the only slide under the microscope. The possibility of a different, and better, slide is
not a factor;

• in other words, by laying down a proposal, the proponent takes the risk that a creditor (or group of creditors) will say
"this is not good enough" and move for termination under ss 50(12). The section weighs who is supporting and who is not
and whether the outcome at the voting stage is "likely" refusal; and

• here, with ATB having an effective veto, its "opposed" stance is determinative: this proposal will fail. The possibility of
a different proposal down the road does not enter into the equation.

Subsection 50(12) exists for a reason

18      If Parliament had intended an "unabridgeable" period between the proposal filing and the vote meeting (whether to ensure
"full consideration" by the creditors, an opportunity for the debtor to propose amendments, or otherwise), it would not have
included the "deemed refused" element in ss 50(4).

Case law recognizes impact of veto in "deemed refused" scenarios

19      In materially identical circumstances to those here, LaVigne J. held in Sport Maska Inc. v. RBI Plastique Inc./RBI Plastic

Inc. 1 :

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2007654358&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2007654358&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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Sport Maska [the veto-position creditor] asserts that the Proposal will not succeed, as there is no chance [it] will accept
this Proposal, or any Proposal made by RBI. It therefore submits that it is not necessary or indeed practical, that a meeting
of creditors be held, since it is already known that [it] will vote to defeat the Proposal.

It is obvious that no plan of arrangement can succeed without [its] approval. There is no useful purpose to be served in
putting a plan of arrangement to a meeting of creditors if it is known in advance it cannot succeed.

It is apparent that Sport Maska is overwhelmingly opposed to the plan. No persuasive argument was put forward as to
why the vote should proceed in those circumstances.

I am of the view that it is fruitless to proceed to a further stage with this Proposal.

RBI argues that while it may be appropriate for the Court to use its discretion when the Proposal has not yet been tabled,
the Court should not use its discretion in the present case since RBI has made its Proposal and a meeting date has been set.
I find that it is easier for the Court to make a finding as to what the creditors are likely to do when the terms of the Proposal
are known, and the meeting of the creditors is set to occur in the very near future such as in situations contemplated in
subsection 50(12), then when the terms of the Proposal are unknown and the date of the meeting of creditors is to happen
sometime later.

RBI also argued that it may obtain sufficient financing to pay off completely the debt actually owed to Sport Maska. In
my view, that is highly unlikely considering the evidence presently before this Court.

A creditor does not have to show beyond certainty that a Proposal would be rejected in order to be successful on a Motion
under subsection 50(12). A creditor simply has to show that the Proposal would not likely be accepted by the creditors.

Therefore, on a balance of probabilities, based on the evidence before this Court, I am satisfied that the Proposal that was
filed by RBI will not likely be accepted by the creditors. [emphasis added]

20      Sport Maska is anchored on a body of case law (reviewed in the decision) taking the same approach: where the writing
is on the wall (with a veto-position creditor steadfastly opposed), the proposal may be, and has been, deemed refused or the
proceedings otherwise terminated.

Same approach taken under CCAA

21      The same approach has been taken under the Companies' Creditors Arrangement Act: see, for example, the analysis of

Butler J. in Marine Drive Properties Ltd., Re 2 :

The purpose of the CCAA is to facilitate the making of a compromise or arrangement between an insolvent debtor company
and its creditors to enable the company to stay in business or to complete the business that it was undertaking. The court
must play a supervisory role, preserving the status quo until a compromise or arrangement is approved, or until it is evident
that it is doomed to failure: Chef Ready Foods Ltd. v. Hongkong Bank of Canada (1990), 1990 CanLII 529 (BC CA),
51 B.C.L.R. (2d) 84, 4 C.B.R. (3d) 311 (C.A.).

In this case, it is evident at this stage that a compromise or arrangement is very unlikely to be acceptable to the respondents
who would have to vote in favour of any arrangement if it is to be approved. The Petitioners ran out of money more than
a year ago; they have been attempting, without any success, to sell their land holdings, arrange financing, and find a new
partner during that time. Their inability to find financing, the subsequent falling real estate market in B.C. and the global
credit crunch, have seriously impacted the Petitioners. There can be no doubt that the situation is worse now than it was six
months ago. At that time, the Petitioners and the Syndicate could not get subsequent chargeholders to agree to a proposed
arrangement regarding some of the Wyndansea Lands. The chances of any kind of agreement now being reached are much
less. In addition, all of the first mortgagees are now opposed to any compromise. A number have brought motions to set
aside the Order, while others have indicated their support for this application. They represent well over two-thirds of the

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2007654358&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2018134978&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990318737&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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secured creditors. In these circumstances, there is no reason to continue the Order. I am satisfied that any arrangement
is doomed to fail. [emphasis added]

Good faith

22      Schendel argues that ATB has not acted in good faith or in a commercially reasonable way during their dealings relating
to the fall-out of the halting, in September 2018, of work on the Grande Prairie Hospital project, through to mid-March 2019,
when ATB demanded repayment. In particular it says that "ATB's conduct . . . was not consistent with it proposing to take
immediate steps to enforce its security" (Schendel brief, p 4). On that aspect, it points to:

• its ATB account manager advising over the course of fall 2018 to spring 2019 that ATB would work cooperatively with
Schendel to restructure its loan commitments;

• Schendel believing, in late February 2019, that its account with ATB was still in the hands of the account manager i.e.
not under the effective control of ATB's special-credit group i.e. ATB did not make plain to it that the special-credit group
was involved;

• an early March 2019 meeting where ATB advised that it was patient, was working through the issues, and was considering
parking Schendel's debt;

• at a Schendel-ATB meeting on March 13, 2019, ATB outlining restructuring steps for Schendel with a three- to six-month
horizon, starting later in March, once Schendel had provided certain information to ATB;

• at the same meeting, ATB advising Schendel that "this [was] not the end", instead, was part of the process and
restructuring;

• at that meeting, and although ATB did disclose an intention to seek a receivership if certain conditions of the three- to -
six month restructuring period were not achieved, it making no mention then of an intention to issue payment demands;

• ATB obtaining payables information requested at that meeting (understood by Schendel to assist in working through the
restructuring period) and using it as evidence of Schendel's inability to carry on business; and

• later on March 13, 2019, ATB issuing demand letters and s. 244 BIA (intention to enforce security) notices.

23      Schendel maintains that, if it had known earlier that ATB had shifted to viewing the Schendel loans as seriously troubled,
it would have taken more, and earlier, restructuring steps.

24      It also points to ATB demanding "commercially unreasonable" terms in proposed forbearance agreements (before the
NOI was filed) that ultimately led nowhere.

25      On the issue of a creditor's entitlement to pursue loans in default and to enforce security to recover those loans without
having to pass a "good-faith enforcement" test (i.e. beyond providing adequate notice), see, for example, The Bank of Nova

Scotia v. 1934047 Ontario Inc. 3  and Toronto-Dominion Bank v. Rismani 4 , as well as Good Faith as an Organizing Principle
in Contract Law: Bhasin v Hrynew — Two Steps Forward and One Look Back, JT Robertson, [2015] 93 Cdn Bar Rev 809
at 842-844.

26      I note as well that academic commentary on the subject of creditors acting in good faith in insolvency proceedings has not
suggested good-faith testing of creditors voting on proposals or arrangements i.e. outside of the "improper purpose" (i.e. abuse

of system) contexts discussed below. In "What Does "Good Faith" Mean in Insolvency Proceedings?" 5 , the authors suggest
that imposing an explicit "vote in good faith" duty on creditors may "ultimately have a paralyzing effect on negotiations, add
greater litigation costs, impair efficiency, and alter the carefully calibrated balance between the rights of creditors and their
insolvent debtors."

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2045178511&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2045178511&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036088308&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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27      See also Professor Janis P. Sarra's article "Requiring Nothing Less than Good Faith in Insolvency Proceedings" 6 , where
she proposes a good-faith duty for creditors, but not to the extent of weighing voting decisions beyond "improper purpose"
contexts.

28      In any case, I find that none of the identified ATB steps, alone or collectively, show an absence of good faith or show
commercial unreasonableness. ATB had no duty to advise Schendel who at ATB was running or reviewing its account at any
particular time. ATB was indeed working with, and funding, Schendel through a financial crunch for many months before and

even after the hospital-work halt. 7  It was entitled to intensify its scrutiny of Schendel's loans and overall business condition
as it did, to obtain more information via that scrutiny, and to demand payment (in light of commitment-letter defaults and, in
any case, the demand character of the loans here) when it did, and to notify Schendel of its intention to enforce security per the
BIA-prescribed notice period. ATB had no duty to forbear from enforcing its rights.

29      As for whether Schendel might have been able to pursue restructuring earlier and more effectively, and assuming that to
be so, Schendel knew its own financial condition throughout. It was not incumbent on ATB to guide Schendel's rescue efforts.
In any case, Schendel pointed to no material difference that earlier restructuring efforts might have made.

30      In any case, Schendel ended up filing a proposal, regardless of any perceived difficulties with ATB's conduct. That filing
triggered a right for ATB (in fact, any Schendel creditor) to apply under ss. 50(12) for "deemed refusal." The narrow test (as
noted) is whether the proposal is unlikely to be accepted.

31      As Schendel acknowledges, ATB is the sole occupant of the secured class, and the support of that class is necessary for
proposal approval. Those are just "givens" in the circumstance here i.e. reflect ATB's position as Schendel's principal lender,
its security, and the BIA's treatment of secured creditors in proposals i.e. are not a function of ATB's conduct in its dealings
with Schendel.

32      As for how ATB is using its veto position derived from those circumstances (i.e. to seek a "proposal deemed refused"
ruling), Schendel argues that that decision is commercially unreasonable and inequitable. In support it cites cases such as West

Coast Logistics Ltd. (Re) 8  and Laserworks Computer Services Inc., Re 9

33      The Alberta Court of Appeal endorsed the Laserworks approach to "improper purpose" in Promax Energy Inc. v. Lorne

H. Reed & Associates Ltd. 10 :

[2] Counsel for the Appellant has fairly conceded that if we agree with the chambers judge on the issue of collateral or
improper purpose, we would find against the Appellant on this central issue, resulting in a dismissal of the appeal. We
agree with the chambers judge on this point where, relying on Re Laserworks Computer Services Inc. [citation omitted],
he found that the proposal for annulment by the Appellant was conceived for a purpose not intended or contemplated by
the legislation.

[3] In so concluding, the chambers judge had the advantage of thorough argument on the issues of breach of the proposal and
material non-disclosure. The chambers judge acknowledged a legitimate business purpose in proposing the annulment. He
also properly defined the purpose of the legislation: to provide the orderly and fair distribution of the property of a bankrupt.
Finally, he found that the collateral purpose was "to get out from under the royalties encumbering this production."

[4] This finding, mindful of the standard of review applicable by this Court, must result in the dismissal of the appeal.
[emphasis added]

34      Those cases are distinguishable. They deal with creditors attempting to use the insolvency system for an improper purpose
e.g. attempting to drive a competitor out of business or escaping from a royalty regime.
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35      No evidence here showed that ATB was attempting to pursue an improper purpose, whether within the meaning of
those cases or otherwise. Instead, ATB was pursuing its interests and asserting its rights within the bounds of, and for purposes
squaring with, the Canadian insolvency system i.e. recovering its loans.

36      In Hypnotic Clubs Inc., Re 11 , Cumming J. held:

The intent and policy underlying the BIA is that creditors should consider and vote upon a proposal advanced pursuant
to a NOI as they see fit in their own self interest. . . .

. . .

. . . the underlying policy of the BIA [includes] letting creditors vote as they choose in respect of accepting or rejecting
a proposal .... [emphasis added]

37      Given its secured position, the BIA provisions governing secured creditors and the approval of proposals, and the proposal
itself, ATB is entitled to oppose the proposal and, on the basis of that opposition, seek a "deemed refused" ruling.

38      By ATB's calculations it foresees materially greater recoveries in a bankruptcy or receiver than via the proposal. The
proposal trustee is currently reviewing the "bankruptcy versus proposal" outcomes and is due to report shortly on that. Schendel
does not agree with ATB; it filed the proposal on the basis it would produce a more favourable outcome for all the creditors,
including ATB, than bankruptcy. It points to recovery estimates showing that ATB may fare better under the proposal than its
low-end estimate of receivership recovery and may even recovery (slightly) more than its high-end estimate.

39      I make no ruling on the respective anticipated recoveries i.e. what is the likely better avenue recovery-wise. I simply note
that ATB believes, on reasonable, or at least defensible, or at least arguable, grounds, that it will fare better by a receivership
than under the proposal i.e. ATB is not acting perversely or vindictively or otherwise than in its own economic interests i.e.
it is not pursuing any ulterior purposes.

40      To summarize here, I find that ATB has been acting in good faith and in a commercially reasonable way, including in
deciding to oppose the proposal and seek a "deemed refused" ruling.

Enirgi Group Corp. v. Andover Mining Corp. also distinguishable

41      Schendel also cited this decision. 12  It too is distinguishable, concerning a clash between a request for more time to file a
proposal and a creditor seeking to terminate the proposal proceedings. Steeves J. found that the debtor should have more time
to assemble its proposal and that the creditors should wait for it i.e. not effectively vote it down "sight unseen."

42      In the current case, ATB has seen the proposal and rejects it. The wait-and-see dimension of Andover provides no guidance
here.

Conclusion on "proposal deemed refused" application

[new para] For these reasons, I find that ATB has established that the proposal is unlikely to be approved and that, in the
circumstances here, the proposal should be deemed refused.

E. Appointment of receiver

43      ATB also applied to have PwC appointed as receiver and manager of Schendel. It invokes s. 243 BIA and s. 13(2) of
the Judicature Act. Schendel opposes.

Test for appointing a receiver
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44      In Paragon Capital Corp. v. Merchants & Traders Assurance Co. 13 , Romaine J held:

The factors a court may consider in determining whether it is appropriate to appoint a receiver include the following:

a) whether irreparable harm might be caused if no order were made, although it is not essential for a creditor to
establish irreparable harm if a receiver is not appointed, particularly where the appointment of a receiver is authorized
by the security documentation;

b) the risk to the security holder taking into consideration the size of the debtor's equity in the assets and the need for
protection or safeguarding of the assets while litigation takes place;

c) the nature of the property;

d) the apprehended or actual waste of the debtor's assets;

e) the preservation and protection of the property pending judicial resolution;

f) the balance of convenience to the parties;

g) the fact that the creditor has the right to appoint a receiver under the documentation provided for the loan;

h) the enforcement of rights under a security instrument where the security-holder encounters or expects to encounter
difficulty with the debtor and others;

i) the principle that the appointment of a receiver is extraordinary relief which should be granted cautiously and
sparingly;

j) the consideration of whether a court appointment is necessary to enable the receiver to carry out its' duties more
efficiently;

k) the effect of the order upon the parties;

l) the conduct of the parties;

m) the length of time that a receiver may be in place;

n) the cost to the parties;

o) the likelihood of maximizing return to the parties;

p) the goal of facilitating the duties of the receiver.

Bennett, Frank, Bennett on Receiverships, 2nd edition, (1995), Thompson Canada Ltd., page 130 (cited from various
cases).

In cases where the security documentation provides for the appointment of a receiver, which is the case here with respect
to the General Security Agreement and the Extension Agreement, the extraordinary nature of the remedy sought is less
essential to the inquiry [authority omitted].

45      In Murphy v. Cahill 14 , Veit J updated that factor list, noting that:

. . . the current [2011] edition of Bennett emphasizes, in relation to the second factor, the risk to the security holder, that
"the court may not consider this factor to be important if there is no danger or jeopardy to the security holder or in other
words, there is a substantial equity that will protect the security holder". ... One factor which is not mentioned in the
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Paragon list is "the rights of the parties [to the property]". Similarly, in relation to the factor of the effect of the order on
the parties, the current edition of Bennett adds "If a receiver is appointed, its effect may be devastating upon the parties
and their business and, where the business has to be sold, the appointment of a receiver may have a detrimental effect
upon the price". Along the same lines, in relation to the length of the order, the current edition of Bennett adds " . . .
where a claimant moves for an order appointing a receiver for a short period, say six weeks, the court is reluctant to make
such an appointment as it has devastating effects on the parties". Finally, the current edition of Bennett adds the following
factor: "(18) the secured creditor's good faith, commercial reasonableness of the proposed appointment and any questions
of equity." [emphasis added]

Arguments

46      ATB argues that appointing a receiver-manager is warranted because:

• "the debtors are unable to continue as viable entities or continue operations as

• the Proposal is not viable;

• the Debtors operate at a loss;

• the Proposal will not be approved by [ATB]; and

• the Proposal cannot, even by its own terms, be implemented;

• [ATB] is the Debtors' senior secured and fulcrum creditor;

• [ATB] has lost all confidence in management of the Debtors and does not support the Proposal;

• [ATB] has valid and serious concerns regarding the preservation and protection of the Property, especially following the
determination and undeniable conclusion that the Debtors' NOI Proceedings and the Proposal are doomed to fail";

• a receiver-manager is needed to take charge of Schendel's affairs and to coordinate and manage the pursuit of Schendel's
construction (and any other) receivables arising out of multiple projects and involving multiple competing parties;

• a receiver-manager will be better able to preserve, and maximize the recovery out of, Schendel's assets overall, compared
to ATB enforcing via actions on its individual security elements (general security agreement, mortgage, and so on); and

• ATB's security documents contemplate the appointment of a court-appointed receiver on default;

47      Schendel opposes, arguing that:

• a receiver should be appointed only where it is "just and equitable in the circumstances";

• "jurisdiction to appoint a receiver ought to be exercised sparingly";

• per s. 66 PPSA, security-agreement rights "shall be exercised or discharged in good faith and in a commercially reasonable
manner";

• ATB has not provided evidence to support its receiver-related arguments; and

• more fundamentally, "ATB is estopped and precluded from its conduct, particularized [in its application brief and as
summarized above], from seeking the appointment of a receiver. Its position is "manifestly unreasonable from a commercial
perspective, and it ought not to be permitted to take further steps to enforce its security."

Applying the "appointment of receiver" factors here
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48      I find that appointing a receiver and manager (collectively "receiver" below) is warranted here. I first note that many of
the factors identified above do not apply here, where Schendel is now bankrupt i.e. has lost the capacity to run its affairs.

In any case, I rely on these factors:

• Schendel is a large enterprise with complex construction projects underway;

• coordinating and managing the pursuit of its receivables, including determining whether further resources should be
invested to complete any unfinished projects, requires the expertise and resources of an experienced receiver-manager;

• recovery that way is likely to be more efficient and effective than via enforcing ATB's individual security elements;

• ATB's security documents contemplate the Court appointing a receiver-manager on Schendel's default;

• Schendel has defaulted, and to the extent that ATB is almost certain to experience a shortfall;

• ATB's affidavit evidence plainly outlines the extent of Schendel's default, the state of its various projects, and the complex
nature of the work required to complete, collect or otherwise harvest its receivables; and

• as for Schendel's fundamental objection, I have already found that ATB's conduct does not reflect commercial
unreasonableness or an absence of good faith.

F. Conclusion

49      Schendel has worked extremely hard to find a lifeline that would allow it to make peace with ATB and continue in
business. Unfortunately, those efforts did not succeed.

50      Canadian insolvency law recognizes that, in circumstances where a proposal or arrangement is likely doomed to fail, a
veto creditor or group of creditors can accelerate the restructuring process to recognize that reality.

51      That applies here. ATB has established that Schendel's proposal is unlikely to be approved and that, in the circumstances,
a "deemed refused" order is warranted, and also that a receiver-manager should be appointed.

52      ATB has nominated PwC to serve as receiver-manager. Schendel did not propose anyone else.

53      ATB seeks PwC's appointment on what it described as the template, or standard, receiver-manager order. I have reviewed
the draft order attached to ATB's application and find it to be in order.

54      I note that, under section 33 of the draft order, "any interested party may apply to this Court to vary or amend this Order
on not less than 7 days' notice to the Receiver . . . "

G. Closing note

55      I thank all counsel for their very helpful briefs and submissions.

56      On a final house-keeping note, I grant the order sought by Ms. Fisher in her July 17, 2019 email (concerning the sealing
of a certain affidavit).

Application granted.
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the property of the debtor and direct the interim receiver
to take immediate possession of the property or any part
of it on an undertaking being given by the applicant that
the court may impose with respect to interference with
the debtor’s legal rights and with respect to damages in
the event of the application being dismissed.

partie des biens du débiteur et lui enjoindre d’en prendre
possession dès que le requérant aura donné l’engagement
que peut imposer le tribunal relativement à une ingé-
rence dans les droits du débiteur et au préjudice qui peut
découler du rejet de la requête.

Powers of interim receiver Pouvoirs du séquestre intérimaire

(2) The interim receiver appointed under subsection (1)
may, under the direction of the court, take conservatory
measures and summarily dispose of property that is per-
ishable or likely to depreciate rapidly in value and exer-
cise such control over the business of the debtor as the
court deems advisable, but the interim receiver shall not
unduly interfere with the debtor in the carrying on of his
business except as may be necessary for conservatory
purposes or to comply with the order of the court.

(2) Le séquestre intérimaire peut, sur l’ordre du tribunal,
prendre des mesures conservatoires et disposer sommai-
rement des biens périssables ou susceptibles de perdre
rapidement de leur valeur, et il peut exercer sur les af-
faires du débiteur le contrôle que le tribunal jugera re-
commandable, mais le séquestre intérimaire ne peut
contrecarrer indûment le débiteur dans la conduite de
ses affaires, sauf dans la mesure nécessaire à ces fins
conservatoires ou pour se conformer à l’ordre du tribu-
nal.

Place of filing Lieu du dépôt

(3) An application under subsection (1) is to be filed in a
court having jurisdiction in the judicial district of the lo-
cality of the debtor.
R.S., 1985, c. B-3, s. 46; 1997, c. 12, s. 27(F); 2004, c. 25, s. 29; 2007, c. 36, s. 13.

(3) La demande visant l’obtention de l’ordonnance pré-
vue au paragraphe (1) est déposée auprès du tribunal
compétent dans le district judiciaire de la localité du dé-
biteur.
L.R. (1985), ch. B-3, art. 46; 1997, ch. 12, art. 27(F); 2004, ch. 25, art. 29; 2007, ch. 36, art.
13.

Appointment of interim receiver Nomination d’un séquestre intérimaire

47 (1) If the court is satisfied that a notice is about to be
sent or was sent under subsection 244(1), it may, subject
to subsection (3), appoint a trustee as interim receiver of
all or any part of the debtor’s property that is subject to
the security to which the notice relates until the earliest
of

(a) the taking of possession by a receiver, within the
meaning of subsection 243(2), of the debtor’s property
over which the interim receiver was appointed,

(b) the taking of possession by a trustee of the
debtor’s property over which the interim receiver was
appointed, and

(c) the expiry of 30 days after the day on which the in-
terim receiver was appointed or of any period speci-
fied by the court.

47 (1) S’il est convaincu qu’un préavis a été envoyé ou
est sur le point de l’être aux termes du paragraphe 244(1),
le tribunal peut, sous réserve du paragraphe (3), nommer
un syndic à titre de séquestre intérimaire de tout ou par-
tie des biens du débiteur faisant l’objet de la garantie sur
laquelle porte le préavis. Ce séquestre intérimaire de-
meure en fonctions jusqu’à celui des événements ci-après
qui se produit le premier :

a) la prise de possession par un séquestre, au sens du
paragraphe 243(2), des biens du débiteur placés sous
la responsabilité du séquestre intérimaire;

b) la prise de possession par un syndic des biens du
débiteur placés sous la responsabilité du séquestre in-
térimaire;

c) l’expiration de la période de trente jours suivant la
date de la nomination du séquestre intérimaire ou de
la période précisée par le tribunal.

Directions to interim receiver Instructions au séquestre intérimaire

(2) The court may direct an interim receiver appointed
under subsection (1) to do any or all of the following:

(a) take possession of all or part of the debtor’s prop-
erty mentioned in the appointment;

(2) Le tribunal peut enjoindre au séquestre intérimaire :

a) de prendre possession de tout ou partie des biens
du débiteur mentionnés dans la nomination;
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(b) exercise such control over that property, and over
the debtor’s business, as the court considers advisable;

(c) take conservatory measures; and

(d) summarily dispose of property that is perishable
or likely to depreciate rapidly in value.

b) d’exercer sur ces biens ainsi que sur les affaires du
débiteur le degré de contrôle que le tribunal estime in-
diqué;

c) de prendre des mesures conservatoires;

d) de disposer sommairement des biens périssables
ou susceptibles de perdre rapidement de leur valeur.

When appointment may be made Cas de nomination possible

(3) An appointment of an interim receiver may be made
under subsection (1) only if it is shown to the court to be
necessary for the protection of

(a) the debtor’s estate; or

(b) the interests of the creditor who sent the notice
under subsection 244(1).

(3) La nomination d’un séquestre intérimaire aux termes
du paragraphe (1) ne peut se faire que s’il est démontré
au tribunal que cela est nécessaire pour protéger soit l’ac-
tif du débiteur, soit les intérêts du créancier qui a donné
le préavis visé au paragraphe 244(1).

Place of filing Lieu du dépôt

(4) An application under subsection (1) is to be filed in a
court having jurisdiction in the judicial district of the lo-
cality of the debtor.
R.S., 1985, c. B-3, s. 47; 1992, c. 27, s. 16; 2005, c. 47, s. 30; 2007, c. 36, s. 14.

(4) La demande visant l’obtention de l’ordonnance pré-
vue au paragraphe (1) est déposée auprès du tribunal
compétent dans le district judiciaire de la localité du dé-
biteur.
L.R. (1985), ch. B-3, art. 47; 1992, ch. 27, art. 16; 2005, ch. 47, art. 30; 2007, ch. 36, art.
14.

Appointment of interim receiver Nomination d’un séquestre intérimaire

47.1 (1) If a notice of intention has been filed under
section 50.4 or a proposal has been filed under subsection
62(1), the court may at any time after the filing, subject to
subsection (3), appoint as interim receiver of all or any
part of the debtor’s property,

(a) the trustee under the notice of intention or pro-
posal;

(b) another trustee; or

(c) the trustee under the notice of intention or pro-
posal and another trustee jointly.

47.1 (1) Après le dépôt d’un avis d’intention aux termes
de l’article 50.4 ou d’une proposition aux termes du para-
graphe 62(1) et sous réserve du paragraphe (3), le tribu-
nal peut nommer à titre de séquestre intérimaire de tout
ou partie des biens du débiteur :

a) soit le syndic désigné dans l’avis d’intention ou la
proposition;

b) soit un autre syndic;

c) soit, conjointement, le syndic désigné dans l’avis
d’intention ou la proposition et un autre syndic.

Duration of appointment Durée des fonctions

(1.1) The appointment expires on the earliest of

(a) the taking of possession by a receiver, within the
meaning of subsection 243(2), of the debtor’s property
over which the interim receiver was appointed,

(b) the taking of possession by a trustee of the
debtor’s property over which the interim receiver was
appointed, and

(c) court approval of the proposal.

(1.1) Le séquestre intérimaire demeure en fonctions jus-
qu’à celui des événements ci-après qui se produit le pre-
mier :

a) la prise de possession par un séquestre, au sens du
paragraphe 243(2), des biens du débiteur placés sous
la responsabilité du séquestre intérimaire;

b) la prise de possession par un syndic des biens du
débiteur placés sous la responsabilité du séquestre in-
térimaire;

c) l’approbation de la proposition par le tribunal.
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2020 ABCA 118
Alberta Court of Appeal

CWB Maxium Financial Inc. v. 2026998 Alberta Ltd.

2020 CarswellAlta 513, 2020 ABCA 118, [2020] A.W.L.D. 1277, 316 A.C.W.S. (3d) 607

2026998 Alberta Ltd, Grandin Prescription Centre Ltd, 517751 Alberta Ltd,
1396987 Alberta Ltd, and 1396966 Alberta Ltd (Applicants) and CWB Maxium

Financial Inc (Respondent) and MNP Ltd, in its Capacity as the Court-
Appointed Interim Receiver of 2026998 Alberta Ltd, Grandin Prescription
Centre Ltd, 517751 Alberta Ltd, 1396987 Alberta Ltd and 1396966 Alberta
Ltd (Respondents) and Harold Douglas Loder (Not a Party to the Appeal)

Dawn Pentelechuk J.A.

Heard: March 18, 2020
Judgment: March 20, 2020

Docket: Edmonton Appeal 2003-0053-AC

Counsel: J. Schmidt, for Applicants
T.M. Warner, S. Norris, for Respondent, CWB Maxium Financial Inc.
R.F.T. Quinlan, Z. Soprovich, for Respondent, MNP Ltd. in its capacity as Court-Appointed Receiver

Subject: Civil Practice and Procedure; Insolvency
Headnote
Bankruptcy and insolvency --- Receivers — Appointment
Secured creditor received notice to pay from Canada Revenue Agency regarding debtor's unpaid source deductions — Secured
creditor's application for appointment of interim receiver was granted — Debtor brought application for leave to appeal
appointment — Application dismissed — Trial judge applied proper test for appointment of receiver — Appointment of interim
receiver does not require proof by preponderance of evidence of actual and immediate danger of dissipation of debtor's assets,
to detriment of creditor — Trial judge's findings were entitled to deference — Debtor's value was as ongoing concern and
appointment of interim receiver would facilitate continuation of business — Issue would be moot by time matter was heard
by court as appointment was for 30 days.

APPLICATION by debtor for leave to appeal appointment of interim receiver.

Dawn Pentelechuk J.A.:

1      The applicants, collectively referred to as "Grandin", apply for permission to appeal the decision of a commercial duty
judge to order the appointment of an interim receiver. Grandin also applies, if necessary, for a stay of proceedings.

2      The parties agree that permission to appeal is required under s 193(e) of the Bankruptcy and Insolvency Act, RSC 1985,
c B-3 [BIA]. The parties disagree on whether, pursuant to s 195 of the BIA, an automatic stay is triggered should permission
to appeal be granted.

3      On March 2, 2020, a commercial duty judge granted an order appointing MNP Ltd (MNP) as interim receiver under s
47 of the BIA. The test is outlined in s 47(3):

An appointment of an interim receiver may be made under subsection (1) only if it is shown to the court to be necessary
for the protection of
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(a) the debtor's estate; or

(b) the interests of the creditor who sent the notice under subsection 244(1).

4      CWB Maxium Financial Ltd (CWB Maxium) is a secured creditor of Grandin which operates a pharmacy in St Albert.
CWB Maxium's application for appointment of an interim receiver was triggered by it being served with Requirements to Pay
(RTPs) by Canada Revenue Agency (CRA) for Grandin's unpaid source deductions that exceeded $350,000.

5      The application was made on short notice to Grandin, who opposed the application.

6      In short oral reasons, the commercial duty judge alluded to the test under s 47 of the BIA and noted the evidence from
both sides was "somewhat deficient." Nonetheless, he was satisfied there was a debt owing to CWB Maxium and a default by
Grandin, and that the operation of the pharmacy was in jeopardy. He was satisfied there were significant concerns regarding
CWB Maxium's security and that an appointment of an interim receiver was necessary to protect its interest. The commercial
duty judge noted that CWB Maxium was prepared to fund the interim receiver up to $250,000 in order to allow Grandin to
continue to operate as a going concern and to meet its financial obligations.

7      The commercial duty judge found the evidence of Grandin's president did not sufficiently address how the debtor's estate
could be protected in the absence of the appointment of an interim receiver. In doing so, he expressly stated he was not reversing
the onus onto Grandin.

8      Grandin seeks permission to appeal on the following questions:

a) whether the commercial duty judge applied the wrong legal test in determining whether an interim receiver ought to
be appointed;

b) whether the commercial duty judge erred in failing to find that CWB Maxium had breached its good faith obligations
under the BIA;

c) whether the commercial duty judge made a palpable and overriding error in determining that CWB Maxium had made
an effective demand for payment from Grandin; and

d) whether the commercial duty judge erred by failing to find that CWB Maxium was estopped and precluded by its own
conduct from seeking the appointment of an interim receiver.

9      The test for permission to appeal under s 193(e) of the BIA is well known. The factors are:

a) whether the point on the proposed appeal is of significance to the bankruptcy practice;

b) whether the point on the proposed appeal is of significance to the underlying action itself;

c) whether the proposed appeal is prima facie meritorious or, on the other hand, frivolous;

d) whether the proposed appeal will unduly hinder the progress of the action itself; and

e) whether the judgment from which an appeal is proposed to be taken appears contrary to law, amounts to an
abuse of judicial power, or involves an obvious error causing prejudice for which there is no remedy: Smith v.
Pricewaterhousecoopers Inc., 2013 ABCA 288 (Alta. C.A.) at para 11.

10      The second, third and fourth proposed grounds of appeal were not strenuously pursued in the application before me.
Grandin's brief of law and argument before the commercial duty judge raises these arguments. While the commercial duty
judge's reasons do not expressly address these arguments, I am satisfied he considered them in the context of the overarching

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031349559&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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issue before him: whether the appointment of an interim receiver was necessary for the protection of Grandin's estate or the
interests of CWB Maxium.

11      In any event, the second, third and fourth proposed grounds of appeal do not, in my view, meet the test for permission
to appeal.

12      The heart of Grandin's argument is that the commercial duty judge applied the wrong test in determining whether the
appointment of an interim receiver was necessary. Grandin argues that the appointment of an interim receiver requires proof
by a preponderance of evidence that an actual and immediate danger of dissipation of Grandin's assets, to the detriment of
CWB Maxium's security, exists. Grandin relies onRoyal Bank v. Canadian Print Music Distributors Inc., 2006 CanLII 21048,
(2006), 23 C.B.R. (5th) 42 (Ont. S.C.J.) [Royal Bank v Canadian Print Music]; Trez Capital Corp. v. UC Investments Inc., 2013
NSSC 381 (N.S. S.C.) [Trez Capital ]; and Royal Bank v. Zutphen Brothers Construction Ltd. (1993), 17 C.B.R. (3d) 314, 1993
CarswellNS 22 (N.S. S.C.) [Royal Bank v Zutphen Brothers] in support of this proposition.

13      A reading of these cases does not support the proposition suggested by Grandin and at least one decision expressly
rejects this proposition: see Bank of Nova Scotia v. D.G. Jewelry Inc., 2002 CanLII 12477, (2002), 38 C.B.R. (4th) 7 (Ont.
S.C.J.) at para 1.

14      In Royal Bank v Zutphen Brothers, the Bank argued there was an immediate danger of dissipation of the company assets.
This alleged risk of dissipation grounded the Bank's application for the appointment of an interim receiver. The company had
already retained a trustee in bankruptcy to assist in preparation of a plan of reorganization. The court concluded there was
insufficient evidence to establish a risk of dissipation of assets and denied the application for the appointment of an interim
receiver.

15      In Royal Bank v Canadian Print Music, the appointment of an interim receiver was ordered. The court concluded that
the Bank had met the onus of establishing a strong prima facie case of bankruptcy in as much as the respondents could not
meet their liabilities as they became due. The court simply noted that the evidence showed "a significant danger that assets may
disappear." The court did not expand the test beyond the wording of s 47(3) of the BIA.

16      In Trez Capital , the issue considered was whether or not the notice under s 244 of the BIA had been properly served.
Whether the applicant had met the test under s 47(3) of the BIA was considered in the alternative. While the dicta in Royal Bank v
Zutphen Brothers is referenced, the court in Trez Capital articulates the test for the appointment of an interim receiver in para 57:

The burden under s 47.1(3) of the BIA is on the applicants to show that the appointment is necessary to either protect the
respondents' estate or to protect the interests of one or more creditors, or of creditors generally.

Trez Capital  does not stand for the proposition that evidence of dissipation of assets is necessary for the appointment of an
interim receiver.

17      Grandin's argument necessitates reading a provision into s 47(3) that, on plain reading, does not exist.

18      The commercial duty judge's decision is entitled to deference. He identified the correct test. While noting that the evidence
was somewhat deficient on both sides, it is an indisputable fact that CRA had served TRPs under the Income Tax Act, RSC

1985, c 1 (5 th  Supp), for unpaid source deductions in excess of $350,000, and in doing so, created a super-priority to CRA
ahead of CWB Maxium's position as a secured creditor. While the president of Grandin deposed that various options existed to
secure alternate financing, the evidence was not compelling. The affidavit affirmed March 12, 2020 was silent on this issue.

19      Grandin's value is as a going concern. The business requires both a licensed pharmacist and continued service from its
main supplier. The placement of an interim receiver facilitated that. Funds have been lent by CWB Maxium to allow the interim
receiver to meet Grandin's liabilities and to facilitate continued operation of the business.
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20      More to the point, even if permission to appeal is granted, the issue would be moot by the time any appeal was heard by
this Court. The interim receivership order terminates 30 days after the date of the order (March 2, 2020).

21      Section 195 of the BIA states that "all proceedings under an order or judgment appealed from shall be stayed until
the appeal is disposed of." In other words, the stay of proceedings imposed under s 195 of the BIA is limited to a stay of all
proceedings under the order appealed from: Canada (Attorney General) v. Moss, 2001 MBCA 166 (Man. C.A. [In Chambers])
at para 4. The stay would not preclude an application for the appointment of a permanent receiver.

22      In the alternative, Grandin argues the common law test for a stay is met: RJR-MacDonald Inc. v. Canada (Attorney
General), [1994] 1 S.C.R. 311 (S.C.C.) , 1994 CanLII 117. I disagree. Grandin has not satisfied me it will suffer irreparable
harm if the stay is refused, and the balance of convenience clearly favours CWB Maxium.

23      The application for permission to appeal and for a stay of proceedings is dismissed.
Application dismissed.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001460788&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


TAB 14 



RJR — MacDonald Inc. v. Canada (Attorney General), 1994 SCC 117, 1994...
1994 SCC 117, 1994 CarswellQue 120, 1994 CarswellQue 120F, [1994] 1 S.C.R. 311...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1

1994 SCC 117
Supreme Court of Canada

RJR — MacDonald Inc. v. Canada (Attorney General)

1994 CarswellQue 120F, 1994 CarswellQue 120, 1994 SCC 117, [1994] 1 S.C.R. 311, [1994]
A.C.S. No. 17, [1994] S.C.J. No. 17, 111 D.L.R. (4th) 385, 164 N.R. 1, 46 A.C.W.S. (3d) 40,

54 C.P.R. (3d) 114, 5 W.D.C.P. (2d) 136, 60 Q.A.C. 241, J.E. 94-423, EYB 1994-28671

RJR — MacDonald Inc., Applicant v. The Attorney General of Canada,
Respondent and The Attorney General of Quebec, Mis-en-cause and The

Heart and Stroke Foundation of Canada, the Canadian Cancer Society, the
Canadian Council on Smoking and Health, and Physicians for a Smoke-

Free Canada, Interveners on the application for interlocutory relief

Imperial Tobacco Ltd., Applicant v. The Attorney General of Canada, Respondent and
The Attorney General of Quebec, Mis-en-cause and The Heart and Stroke Foundation of

Canada, the Canadian Cancer Society, the Canadian Council on Smoking and Health, and
Physicians for a Smoke-Free Canada, Interveners on the application for interlocutory relief

Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

Judgment: October 4, 1993
Judgment: March 3, 1994

Docket: 23460, 23490

Proceedings: Applications for Interlocutory Relief

Counsel: Colin K. Irving , for the applicant RJR — MacDonald Inc.
Simon V. Potter , for the applicant Imperial Tobacco Inc.
Claude Joyal and Yves Leboeuf , for the respondent.
W. Ian C. Binnie, Q.C. , and Colin Baxter , for the Heart and Stroke Foundation of Canada, the Canadian Cancer Society, the
Canadian Council on Smoking and Health, and Physicians for a Smoke-Free Canada.

Subject: Constitutional; Intellectual Property; Civil Practice and Procedure; Public; Property
Headnote
Injunctions --- Injunctions involving Crown — Miscellaneous injunctions
Injunctions --- Availability of injunctions — Public interest
Injunctions --- Availability of injunctions — Need to show irreparable injury
Injunctions --- Availability of injunctions — Interim, interlocutory and permanent injunctions — Balance of convenience —
Restraint of governmental acts
Practice --- Practice on appeal — Appeal to Supreme Court of Canada — Stay pending appeal
Jurisdiction of Supreme Court of Canada to stay implementation of regulations pending appeal — Distinction between
suspension of and exemption from regulations irrelevant — Tobacco Products Control Act, S.C. 1988, c. 20 — Supreme Court
Act, R.S.C. 1985, c. S-26, s. 65.1 — Can R. 27.
Applicants challenged the constitutional validity of the Tobacco Products Control Act, which regulated the advertisement of
tobacco products and health warnings on those products. The Court of Appeal found the legislation to be constitutional. Before
a decision on applicants' leave applications in the main action was made, applicants applied to the Supreme Court of Canada
for a stay from compliance with the new packaging requirements pursuant to s. 65.1 of the Supreme Court Act, or, in the event
that leave was granted, pursuant to R. 27. A preliminary issue of jurisdiction was raised. Held, the Court had jurisdiction to
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grant such relief but the applications for stays were dismissed. The phrase "other relief" in R. 27 was broad enough to permit
the Court to defer enforcement of regulations that were not in existence when the appeal judgment was rendered, and could
apply even though leave to appeal was not yet granted. S. 65.1 was to be interpreted as conferring the same broad powers as R.
27. The Court had to be able to intervene not only against the direct dictates of a judgment, but also against its effects. Even if
the relief requested by applicants was for the suspension of the regulation rather than for an exemption from it, jurisdiction to
grant such relief existed, as a distinction between such cases was only to be made after jurisdiction was otherwise established.
Application for stay of compliance with new tobacco packaging regulations — Tobacco Products Control Act, S.C. 1988, c. 20.
Applicants challenged the constitutional validity of the Act, which regulated the advertisement of tobacco products and health
warnings on those products. The Court of Appeal found the legislation to be constitutional. Before a decision on applicants' leave
applications in the main action was made, applicants applied to the Supreme Court of Canada for a stay from compliance with
the new packaging requirements. Held, the applications for stays were dismissed. The same test was to be applied to applications
for interlocutory injunctions and stays in both private law and Charter cases. The case clearly raised serious questions of law
and the expenditures which the new regulations required would impose irreparable harm on applicants if the stay were denied
and the main action were successful. However, in determining the balance of convenience, any economic hardship suffered by
applicants could be avoided by passing it on to tobacco purchasers. Public interest had to be taken into account. Public interest
consideration carried less weight in exemption cases than in suspension cases, the present case being of the latter type. The
only possible public interest in continuing current packaging requirements was that the price of cigarettes for smokers would
not increase. This increase would be slight and would carry little weight when balanced against the undeniable public interest
in health protection from medical problems attributable to smoking.
Applicants challenged the constitutional validity of the Act, which regulated the advertisement of tobacco products and health
warnings on those products. The Court of Appeal found the legislation to be constitutional. Before a decision on applicants' leave
applications in the main action was made, applicants applied to the Supreme Court of Canada for a stay from compliance with the
new packaging requirements. Held, the applications for stays were dismissed. The same test was to be applied to applications for
interlocutory injunctions and stays in both private law and Charter cases. The case clearly raised serious questions of law. Where
the government was the unsuccessful party in a constitutional claim, a plaintiff faced a much more difficult task in establishing
constitutional liability and obtaining monetary redress. The expenditures which the new regulations required would therefore
impose irreparable harm on applicants if the stay were denied and the main action were successful. However, in determining the
balance of convenience, any economic hardship suffered by applicants could be avoided by passing it on to tobacco purchasers.
The only possible public interest in continuing current packaging requirements was that the price of cigarettes for smokers
would not increase. This increase would be slight and would carry little weight when balanced against the undeniable public
interest in health protection from medical problems attributable to smoking.
Applicants challenged the constitutional validity of the Act, which regulated the advertisement of tobacco products and health
warnings on those products. The Court of Appeal found the legislation to be constitutional. Before a decision on applicants' leave
applications in the main action was made, applicants applied to the Supreme Court of Canada for a stay from compliance with
the new packaging requirements. Held, the applications for stays were dismissed. The same test was to be applied to applications
for interlocutory injunctions and stays in both private law and Charter cases. The case clearly raised serious questions of law
and the expenditures which the new regulations required would impose irreparable harm on applicants if the stay were denied
and the main action were successful. However, in determining the balance of convenience, any economic hardship suffered
by applicants could be avoided by passing it on to tobacco purchasers. The only possible public interest in continuing current
packaging requirements was that the price of cigarettes for smokers would not increase. This increase would be slight and would
carry little weight when balanced against the undeniable public interest in health protection from medical problems attributable
to smoking.
Jurisdiction to stay implementation of regulations pending appeal — Distinction between suspension of and exemption from
regulations irrelevant — Tobacco Products Control Act, S.C. 1988, c. 20 — Supreme Court Act, R.S.C. 1985, c. S-26, s. 65.1
— Can. R. 27.
Applicants challenged the constitutional validity of the Tobacco Products Control Act, which regulated the advertisement of
tobacco products and health warnings on those products. The Court of Appeal found the legislation to be constitutional. Before
a decision on applicants' leave applications in the main action was made, applicants applied to the Supreme Court of Canada
for a stay from compliance with the new packaging requirements pursuant to s. 65.1 of the Supreme Court Act or, in the event
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that leave was granted, pursuant to R. 27. A preliminary issue of jurisdiction was raised. Held, the Court had jurisdiction to
grant such relief but the applications for stays were dismissed. The phrase "other relief" in R. 27 was broad enough to permit
the Court to defer enforcement of regulations that were not in existence when the appeal judgment was rendered, and could
apply even though leave to appeal was not yet granted. S. 65.1 was to be interpreted as conferring the same broad powers as R.
27. The Court had to be able to intervene not only against the direct dictates of a judgment, but also against its effects. Even if
the relief requested by applicants was for the suspension of the regulation rather than for an exemption from it, jurisdiction to
grant such relief existed, as a distinction between such cases was only to be made after jurisdiction was otherwise established.

The judgment of the Court on the applications for interlocutory relief was delivered by Sopinka and Cory JJ.:

I. Factual Background

1      These applications for relief from compliance with certain Tobacco Products Control Regulations, amendment , SOR/93-389
as interlocutory relief are ancillary to a larger challenge to regulatory legislation which will soon be heard by this Court.

2      The Tobacco Products Control Act , R.S.C., 1985, c. 14 (4th Supp.), S.C. 1988, c. 20, came into force on January 1, 1989.
The purpose of the Act is to regulate the advertisement of tobacco products and the health warnings which must be placed
upon tobacco products.

3      The first part of the Tobacco Products Control Act , particularly ss. 4 to 8, prohibits the advertisement of tobacco products and
any other form of activity designed to encourage their sale. Section 9 regulates the labelling of tobacco products, and provides
that health messages must be carried on all tobacco packages in accordance with the regulations passed pursuant to the Act.

4      Sections 11 to 16 of the Act deal with enforcement and provide for the designation of tobacco product inspectors who
are granted search and seizure powers. Section 17 authorizes the Governor in Council to make regulations under the Act.
Section 17(f ) authorizes the Governor in Council to adopt regulations prescribing "the content, position, configuration, size and
prominence" of the mandatory health messages. Section 18(1)(b ) of the Act indicates that infringements may be prosecuted
by indictment, and upon conviction provides for a penalty by way of a fine not to exceed $100,000, imprisonment for up to
one year, or both.

5      Each of the applicants challenged the constitutional validity of the Tobacco Products Control Act on the grounds that it is
ultra vires the Parliament of Canada and invalid as it violates s. 2(b ) of the Canadian Charter of Rights and Freedoms . The
two cases were heard together and decided on common evidence.

6      On July 26, 1991, Chabot J. of the Quebec Superior Court granted the applicants' motions, [1991] R.J.Q. 2260, 82 D.L.R.
(4th) 449 , finding that the Act was ultra vires the Parliament of Canada and that it contravened the Charter . The respondent
appealed to the Quebec Court of Appeal. Before the Court of Appeal rendered judgment, the applicants applied to this court for
interlocutory relief in the form of an order that they would not have to comply with certain provisions of the Act for a period
of 60 days following judgment in the Court of Appeal.

7      Up to that point, the applicants had complied with all provisions in the Tobacco Products Control Act . However, under
the Act, the complete prohibition on all point of sale advertising was not due to come into force until December 31, 1992. The
applicants estimated that it would take them approximately 60 days to dismantle all of their advertising displays in stores. They
argued that, with the benefit of a Superior Court judgment declaring the Act unconstitutional, they should not be required to
take any steps to dismantle their displays until such time as the Court of Appeal might eventually hold the legislation to be valid.
On the motion the Court of Appeal held that the penalties for non-compliance with the ban on point of sale advertising could
not be enforced against the applicants until such time as the Court of Appeal had released its decision on the merits. The court
refused, however, to stay the enforcement of the provisions for a period of 60 days following a judgment validating the Act.

8      On January 15, 1993, the Court of Appeal for Quebec, [1993] R.J.Q. 375, 102 D.L.R. (4th) 289 , allowed the respondent's
appeal, Brossard J.A. dissenting in part. The Court unanimously held that the Act was not ultra vires the government of Canada.
The Court of Appeal accepted that the Act infringed s. 2(b ) of the Charter but found, Brossard J.A. dissenting on this aspect, that
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it was justified under s. 1 of the Charter . Brossard J.A. agreed with the majority with respect to the requirement of unattributed
package warnings (that is to say the warning was not to be attributed to the Federal Government) but found that the ban on
advertising was not justified under s. 1 of the Charter . The applicants filed an application for leave to appeal the judgment
of the Quebec Court of Appeal to this Court.

9      On August 11, 1993, the Governor in Council published amendments to the regulations dated July 21, 1993, under the
Act: Tobacco Products Control Regulations, amendment , SOR/93-389. The amendments stipulate that larger, more prominent
health warnings must be placed on all tobacco products packets, and that these warnings can no longer be attributed to Health
and Welfare Canada. The packaging changes must be in effect within one year.

10      According to affidavits filed in support of the applicant's motion, compliance with the new regulations would require the
tobacco industry to redesign all of its packaging and to purchase thousands of rotograve cylinders and embossing dies. These
changes would take close to a year to effect, at a cost to the industry of about $30,000,000.

11      Before a decision on their leave applications in the main actions had been made, the applicants brought these motions
for a stay pursuant to s. 65.1 of the Supreme Court Act , R.S.C., 1985, c. S-26 (ad. by S.C. 1990, c. 8, s. 40) or, in the event
that leave was granted, pursuant to r. 27 of the Rules of the Supreme Court of Canada , SOR/83-74. The applicants seek to
stay "the judgment of the Quebec Court of Appeal delivered on January 15, 1993", but "only insofar as that judgment validates
sections 3, 4, 5, 6, 7 and 10 of [the new regulations]". In effect, the applicants ask to be released from any obligation to comply
with the new packaging requirements until the disposition of the main actions. The applicants further request that the stays be
granted for a period of 12 months from the dismissal of the leave applications or from a decision of this Court confirming the
validity of Tobacco Products Control Act .

12      The applicants contend that the stays requested are necessary to prevent their being required to incur considerable
irrecoverable expenses as a result of the new regulations even though this Court may eventually find the enabling legislation
to be constitutionally invalid.

13      The applicants' motions were heard by this Court on October 4. Leave to appeal the main actions was granted on October 14.

II. Relevant Statutory Provisions

Tobacco Products Control Act, R.S.C., 1985, c. 14 (4th Supp.), S.C. 1988, c. 20, s. 3:

14         

3. The purpose of this Act is to provide a legislative response to a national public health problem of substantial and pressing
concern and, in particular,

(a ) to protect the health of Canadians in the light of conclusive evidence implicating tobacco use in the incidence
of numerous debilitating and fatal diseases;

(b ) to protect young persons and others, to the extent that is reasonable in a free and democratic society, from
inducements to use tobacco products and consequent dependence on them; and

(c ) to enhance public awareness of the hazards of tobacco use by ensuring the effective communication of pertinent
information to consumers of tobacco products.

Supreme Court Act, R.S.C., 1985, c. S-26, s. 65.1 (ad. S.C. 1990, c. 8, s. 40):

15         
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65.1 The Court or a judge may, on the request of a party who has filed a notice of application for leave to appeal, order
that proceedings be stayed with respect to the judgment from which leave to appeal is being sought, on such terms as to
the Court or the judge seem just.

Rules of the Supreme Court of Canada, SOR/83-74, s. 27:

16         

27. Any party against whom judgment has been given, or an order made, by the Court or any other court, may apply to
the Court for a stay of execution or other relief against such a judgment or order, and the Court may give such relief upon
such terms as may be just.

III. Courts Below

17      In order to place the applications for the stay in context it is necessary to review briefly the decisions of the courts below.

Superior Court, [1991] R.J.Q. 2260, 82 D.L.R. (4th) 449

18      Chabot J. concluded that the dominant characteristic of the Tobacco Products Control Act was the control of tobacco
advertising and that the protection of public health was only an incidental objective of the Act. Chabot J. characterized the
Tobacco Products Control Act as a law regulating advertising of a particular product, a matter within provincial legislative
competence.

19      Chabot J. found that, with respect to s. 2(b ) of the Charter , the activity prohibited by the Act was a protected activity,
and that the notices required by the Regulations violated that Charter guarantee. He further held that the evidence demonstrated
that the objective of reducing the level of consumption of tobacco products was of sufficient importance to warrant legislation
restricting freedom of expression, and that the legislative objectives identified by Parliament to reduce tobacco use were a
pressing and substantial concern in a free and democratic society.

20      However, in his view, the Act did not minimally impair freedom of expression, as it did not restrict itself to protecting
young people from inducements to smoke, or limit itself to lifestyle advertising. Chabot J. found that the evidence submitted by
the respondent in support of its contention that adver tising bans decrease consumption was unreliable and without probative
value because it failed to demonstrate that any ban of tobacco advertising would be likely to bring about a reduction of tobacco
consumption. Therefore, the respondent had not demonstrated that an advertising ban restricted freedom of expression as little
as possible. Chabot J. further concluded that the evidence of a rational connection between the ban of Canadian advertising and
the objective of reducing overall consumption of tobacco was deficient, if not non-existent. He held that the Act was a form of
censorship and social engineering which was incompatible with a free and democratic society and could not be justified.

Court of Appeal (on the application for a stay)

21      In deciding whether or not to exercise its broad power under art. 523 of the Code of Civil Procedure of Québec to "make
any order necessary to safeguard the rights of the parties", the Court of Appeal made the following observation on the nature
of the relief requested:

But what is at issue here (if the Act is found to be constitutionally valid) is the suspension of the legal effect of part of the
Act and the legal duty to comply with it for 60 days, and the suspension, as well, of the power of the appropriate public
authorities to enforce the Act. To suspend or delay the effect or the enforcement of a valid act of the legislature, particularly
one purporting to relate to the protection of public health or safety is a serious matter. The courts should not lightly limit or
delay the implementation or enforcement of valid legislation where the legislature has brought that legislation into effect.
To do so would be to intrude into the legislative and the executive spheres. [Emphasis in original.]

The Court made a partial grant of the relief sought as follows:
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Since the letters of the Department of Health and Welfare and appellants' contestation both suggest the possibility that the
applicants may be prosecuted under Sec. 5 after December 31, 1992 whether or not judgment has been rendered on these
appeals by that date, it seems reasonable to order the suspension of enforcement under Sec. 5 of the Act until judgment
has been rendered by this Court on the present appeals. There is, after all, a serious issue as to the validity of the Act,
and it would be unfairly onerous to require the applicants to incur substantial expense in dismantling these point of sale
displays until we have resolved that issue.

We see no basis, however, for ordering a stay of the coming into effect of the Act for 60 days following our judgment
on the appeals.

. . . . .
Indeed, given the public interest aspect of the Act, which purports to be concerned with the protection of public health, if
the Act were found to be valid, there is excellent reason why its effect and enforcement should not be suspended (A.G. of
Manitoba v. Metropolitan Stores (MTS) Ltd., [1987] 1 S.C.R. 110 , 127, 135). [Emphasis in original.]

Court of Appeal (on the validity of the legislation), [1993] R.J.Q. 375, 102 D.L.R. (4th) 289

1. LeBel J.A. (for the majority)

22      LeBel J.A. characterized the Tobacco Products Control Act as legislation relating to public health. He also found that it
was valid as legislation enacted for the peace, order and good government of Canada.

23      LeBel J.A. applied the criteria set out in R. v. Crown Zellerbach Canada Ltd., [1988] 1 S.C.R. 401 , and concluded that
the Act satisfied the "national concern" test and could properly rest on a purely theoretical, unproven link between tobacco
advertising and the overall consumption of tobacco.

24      LeBel J.A. agreed with Brossard J.A. that the Act infringed freedom of expression pursuant to s. 2(b ) of the Charter but
found that it was justified under s. 1 of the Charter . LeBel J.A. concluded that Chabot J. erred in his findings of fact in failing
to recognize that the rational connection and minimal impairment branches of the Oakes test have been attenuated by later
decisions of the Supreme Court of Canada. He found that the s. 1 test was satisfied since there was a possibility that prohibiting
tobacco advertising might lead to a reduction in tobacco consumption, based on the mere existence of a [Translation] "body of
opinion" favourable to the adoption of a ban. Further he found that the Act appeared to be consistent with minimal impairment as
it did not prohibit consumption, did not prohibit foreign advertising and did not preclude the possibility of obtaining information
about tobacco products.

2. Brossard J.A. (dissenting in part)

25      Brossard J.A. agreed with LeBel J.A. that the Tobacco Products Control Act should be characterized as public health
legislation and that the Act satisfied the "national concern" branch of the peace, order and good government power.

26      However, he did not think that the violation of s. 2(b ) of the Charter could be justified. He reviewed the evidence and
found that it did not demonstrate the existence of a connection or even the possibility of a connection between an advertising
ban and the use of tobacco. It was his opinion that it must be shown on a balance of probabilities that it was at least possible
that the goals sought would be achieved. He also disagreed that the Act met the minimal impairment requirement since in his
view the Act's objectives could be met by restricting advertising without the need for a total prohibition.

IV. Jurisdiction

27      A preliminary question was raised as to this Court's jurisdiction to grant the relief requested by the applicants. Both the
Attorney General of Canada and the interveners on the stay (several health organizations, i.e., the Heart and Stroke Foundation of
Canada, the Canadian Cancer Society, the Canadian Council on Smoking and Health, and Physicians for a Smoke-Free Canada)
argued that this Court lacks jurisdiction to order a stay of execution or of the proceedings which would relieve the applicants
of the obligation of complying with the new regulations. Several arguments were advanced in support of this position.
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28      First, the Attorney General argued that neither the old nor the new regulations dealing with the health messages were in
issue before the lower courts and, as such, the applicants' requests for a stay truly cloaks requests to have this Court exercise an
original jurisdiction over the matter. Second, he contended that the judgment of the Quebec Court of Appeal is not subject to
execution given that it only declared that the Act was intra vires s. 91 of the Constitution Act, 1867 and justified under s. 1 of
the Charter . Because the lower court decision amounts to a declaration, there is, therefore, no "proceeding" that can be stayed.
Finally, the Attorney General characterized the applicants' requests as being requests for a suspension by anticipation of the 12-
month delay in which the new regulations will become effective so that the applicants can continue to sell tobacco products for
an extended period in packages containing the health warnings required by the present regulations. He claimed that this Court
has no jurisdiction to suspend the operation of the new regulations.

29      The interveners supported and elaborated on these submissions. They also submitted that r. 27 could not apply because
leave to appeal had not been granted. In any event, they argued that the words "or other relief" are not broad enough to permit
this Court to defer enforcement of regulations that were not even in existence at the time the appeal judgment was rendered.

30      The powers of the Supreme Court of Canada to grant relief in this kind of proceeding are contained in s. 65.1 of the
Supreme Court Act and r. 27 of the Rules of the Supreme Court of Canada .

Supreme Court Act

31         

65.1 The Court or a judge may, on the request of a party who has filed a notice of application for leave to appeal, order
that proceedings be stayed with respect to the judgment from which leave to appeal is being sought, on such terms as to
the Court or the judge seem just.

Rules of the Supreme Court of Canada

32         

27. Any party against whom judgment has been given, or an order made, by the Court or any other court, may apply to
the Court for a stay of execution or other relief against such a judgment or order, and the Court may give such relief upon
such terms as may be just.

33      Rule 27 and its predecessor have existed in substantially the same form since at least 1888 (see Rules of the Supreme
Court of Canada , 1888, General Order No. 85(17)). Its broad language reflects the language of s. 97 of the Act whence the
Court derives its rule-making power. Subsection (1)(a ) of that section provides that the rules may be enacted:

97. ...

(a ) for regulating the procedure of and in the Court and the bringing of cases before it from courts appealed from
or otherwise, and for the effectual execution and working of this Act and the attainment of the intention and objects
thereof;

Although the point is now academic, leave to appeal having been granted, we would not read into the rule the limitations
suggested by the interveners. Neither the words of the rule nor s. 97 contain such limitations. In our opinion, in interpreting the
language of the rule, regard should be had to its purpose, which is best expressed in the terms of the empowering section: to
facilitate the "bringing of cases" before the Court "for the effectual execution and working of this Act". To achieve its purpose
the rule can neither be limited to cases in which leave to appeal has already been granted nor be interpreted narrowly to apply
only to an order stopping or arresting execution of the Court's process by a third party or freezing the judicial proceeding
which is the subject matter of the judgment in appeal. Examples of the former, traditionally described as stays of execution,
are contained in the subsections of s. 65 of the Act which have been held to be limited to preventing the intervention of a third
party such as a sheriff but not the enforcement of an order directed to a party. See Keable v. Attorney General (Can.), [1978] 2
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S.C.R. 135 . The stopping or freezing of all proceedings is traditionally referred to as a stay of proceedings. See Battle Creek
Toasted Corn Flake Co. v. Kellogg Toasted Corn Flake Co. (1924), 55 O.L.R. 127 (C.A.) . Such relief can be granted pursuant
to this Court's powers in r. 27 or s. 65.1 of the Act.

34      Moreover, we cannot agree that the adoption of s. 65.1 in 1992 (S.C. 1990, c. 8, s. 40) was intended to limit the Court's
powers under r. 27. The purpose of that amendment was to enable a single judge to exercise the jurisdiction to grant stays
in circumstances in which, before the amendment, a stay could be granted by the Court. Section 65.1 should, therefore, be
interpreted to confer the same broad powers that are included in r. 27.

35      In light of the foregoing and bearing in mind in particular the language of s. 97 of the Act we cannot agree with the first
two points raised by the Attorney General that this Court is unable to grant a stay as requested by the applicants. We are of the
view that the Court is empowered, pursuant to both s. 65.1 and r. 27, not only to grant a stay of execution and of proceedings in
the traditional sense, but also to make any order that preserves matters between the parties in a state that will prevent prejudice
as far as possible pending resolution by the Court of the controversy, so as to enable the Court to render a meaningful and
effective judgment. The Court must be able to intervene not only against the direct dictates of the judgment but also against its
effects. This means that the Court must have jurisdiction to enjoin conduct on the part of a party in reliance on the judgment
which, if carried out, would tend to negate or diminish the effect of the judgment of this Court. In this case, the new regulations
constitute conduct under a law that has been declared constitutional by the lower courts.

36      This, in our opinion, is the view taken by this Court in Labatt Breweries of Canada Ltd. v. Attorney General of Canada,
[1980] 1 S.C.R. 594 . The appellant Labatt, in circumstances similar to those in this case, sought to suspend enforcement of
regulations which were attacked by it in an action for a declaration that the regulations were inapplicable to Labatt's product.
The Federal Court of Appeal reversed a lower court finding in favour of Labatt. Labatt applied for a stay pending an appeal
to this Court. Although the parties had apparently agreed to the terms of an order suspending further proceedings, Laskin C.J.
dealt with the issue of jurisdiction, an issue that apparently was contested notwithstanding the agreement. The Chief Justice,
speaking for the Court, determined that the Court was empowered to make an order suspending the enforcement of the impugned
regulation by the Department of Consumer and Corporate Affairs. At page 600, Laskin C.J. responded as follows to arguments
advanced on the traditional approach to the power to grant a stay:

It was contended that the Rule relates to judgments or orders of this Court and not to judgments or orders of the Court
appealed from. Its formulation appears to me to be inconsistent with such a limitation. Nor do I think that the position
of the respondent that there is no judgment against the appellant to be stayed is a tenable one. Even if it be so, there is
certainly an order against the appellant. Moreover, I do not think that the words of Rule 126, authorizing this Court to grant
relief against an adverse order, should be read so narrowly as to invite only intervention directly against the order and not
against its effect while an appeal against it is pending in this Court. I am of the opinion, therefore, that the appellant is
entitled to apply for interlocutory relief against the operation of the order dismissing its declaratory action, and that this
Court may grant relief on such terms as may be just. [Emphasis added.]

37      While the above passage appears to answer the submission of the respondents on this motion that Labatt was distinguishable
because the Court acted on a consent order, the matter was put beyond doubt by the following additional statement of Laskin
C.J. at p. 601:

Although I am of the opinion that Rule 126 applies to support the making of an order of the kind here agreed to by counsel
for the parties, I would not wish it to be taken that this Court is otherwise without power to prevent proceedings pending
before it from being aborted by unilateral action by one of the parties pending final determination of an appeal.

Indeed, an examination of the factums filed by the parties to the motion in Labatt reveals that while it was agreed that the dispute
would be resolved by an application for a declaration, it was not agreed that pending resolution of the dispute the enforcement
of the regulations would be stayed.
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38      In our view, this Court has jurisdiction to grant the relief requested by the applicants. This is the case even if the applicants'
requests for relief are for "suspension" of the regulation rather than "exemption" from it. To hold otherwise would be inconsistent
with this Court's finding in Manitoba (Attorney General) v. Metropolitan Stores (MTS) Ltd., [1987] 1 S.C.R. 110 . In that case,
the distinction between "suspension" and "exemption" cases is made only after jurisdiction has been otherwise established and
the public interest is being weighed against the interests of the applicant seeking the stay of proceedings. While "suspension" is
a power that, as is stressed below, must be exercised sparingly, this is achieved by applying the criteria in Metropolitan Stores
strictly and not by a restrictive interpretation of this Court's jurisdiction. Therefore, the final argument of the Attorney General
on the issue of jurisdiction also fails.

39      Finally, if jurisdiction under s. 65.1 of the Act and r. 27 were wanting, we would be prepared to find jurisdiction in s.
24(1) of the Charter . A Charter remedy should not be defeated due to a deficiency in the ancillary procedural powers of the
Court to preserve the rights of the parties pending a final resolution of constitutional rights.

V. Grounds for Stay of Proceedings

40      The applicants rely upon the following grounds:

1. The challenged Tobacco Products Control Regulations, amendment were promulgated pursuant to ss. 9 and 17 of the
Tobacco Products Control Act , S.C. 1988, c. 20.

2. The applicants have applied to this Court for leave to appeal a judgment of the Quebec Court of Appeal dated January
15, 1993. The Court of Appeal overturned a decision of the Quebec Superior Court declaring certain sections of the Act
to be beyond the powers of the Parliament of Canada and an unjustifiable violation of the Canadian Charter of Rights
and Freedoms .

3. The effect of the new regulations is such that the applicants will be obliged to incur substantial unrecoverable expenses
in carrying out a complete redesign of all its packaging before this Court will have ruled on the constitutional validity
of the enabling legislation and, if this Court restores the judgment of the Superior Court, will incur the same expenses a
second time should they wish to restore their packages to the present design.

4. The tests for granting of a stay are met in this case:

(i) There is a serious constitutional issue to be determined.

(ii) Compliance with the new regulations will cause irreparable harm.

(iii) The balance of convenience, taking into account the public interest, favours retaining the status quo until this
court has disposed of the legal issues.

VI. Analysis

41      The primary issue to be decided on these motions is whether the applicants should be granted the interlocutory relief
they seek. The applicants are only entitled to this relief if they can satisfy the test laid down in Manitoba (Attorney General) v.
Metropolitan Stores (MTS) Ltd., supra . If not, the applicants will have to comply with the new regulations, at least until such
time as a decision is rendered in the main actions.

A. Interlocutory Injunctions, Stays of Proceedings and the Charter

42      The applicants ask this Court to delay the legal effect of regulations which have already been enacted and to prevent
public authorities from enforcing them. They further seek to be protected from enforcement of the regulations for a 12-month
period even if the enabling legislation is eventually found to be constitutionally valid. The relief sought is significant and its
effects far reaching. A careful balancing process must be undertaken.
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43      On one hand, courts must be sensitive to and cautious of making rulings which deprive legislation enacted by elected
officials of its effect.

44      On the other hand, the Charter charges the courts with the responsibility of safeguarding fundamental rights. For the
courts to insist rigidly that all legislation be enforced to the letter until the moment that it is struck down as unconstitutional
might in some instances be to condone the most blatant violation of Charter rights. Such a practice would undermine the spirit
and purpose of the Charter and might encourage a government to prolong unduly final resolution of the dispute.

45      Are there, then, special considerations or tests which must be applied by the courts when Charter violations are alleged
and the interim relief which is sought involves the execution and enforceability of legislation?

46      Generally, the same principles should be applied by a court whether the remedy sought is an injunction or a stay. In
Metropolitan Stores , at p. 127, Beetz J. expressed the position in these words:

A stay of proceedings and an interlocutory injunction are remedies of the same nature. In the absence of a different test
prescribed by statute, they have sufficient characteristics in common to be governed by the same rules and the courts have
rightly tended to apply to the granting of interlocutory stay the principles which they follow with respect to interlocutory
injunctions.

47      We would add only that here the applicants are requesting both interlocutory (pending disposition of the appeal) and
interim (for a period of one year following such disposition) relief. We will use the broader term "interlocutory relief" to describe
the hybrid nature of the relief sought. The same principles apply to both forms of relief.

48      Metropolitan Stores adopted a three-stage test for courts to apply when considering an application for either a stay or an
interlocutory injunction. First, a preliminary assessment must be made of the merits of the case to ensure that there is a serious
question to be tried. Secondly, it must be determined whether the applicant would suffer irreparable harm if the application
were refused. Finally, an assessment must be made as to which of the parties would suffer greater harm from the granting or
refusal of the remedy pending a decision on the merits. It may be helpful to consider each aspect of the test and then apply it
to the facts presented in these cases.

B. The Strength of the Plaintiff's Case

49      Prior to the decision of the House of Lords in American Cyanamid Co. v. Ethicon Ltd., [1975] A.C. 396 , an applicant
for interlocutory relief was required to demonstrate a "strong prima facie case" on the merits in order to satisfy the first test.
In American Cyanamid , however, Lord Diplock stated that an applicant need no longer demonstrate a strong prima facie case.
Rather it would suffice if he or she could satisfy the court that "the claim is not frivolous or vexatious; in other words, that
there is a serious question to be tried". The American Cyanamid standard is now generally accepted by the Canadian courts,
subject to the occasional reversion to a stricter standard: see Robert J. Sharpe, Injunctions and Specific Performance (2nd ed.
1992), at pp. 2-13 to 2-20.

50      In Metropolitan Stores , Beetz J. advanced several reasons why the American Cyanamid test rather than any more stringent
review of the merits is appropriate in Charter cases. These included the difficulties involved in deciding complex factual and
legal issues based upon the limited evidence available in an interlocutory proceeding, the impracticality of undertaking a s.
1 analysis at that stage, and the risk that a tentative determination on the merits would be made in the absence of complete
pleadings or prior to the notification of any Attorneys General.

51      The respondent here raised the possibility that the current status of the main action required the applicants to demonstrate
something more than "a serious question to be tried." The respondent relied upon the following dicta of this Court in Laboratoire
Pentagone Ltée v. Parke, Davis & Co., [1968] S.C.R. 269 , at p. 272:

The burden upon the appellant is much greater than it would be if the injunction were interlocutory. In such a case the
Court must consider the balance of convenience as between the parties, because the matter has not yet come to trial. In
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the present case we are being asked to suspend the operation of a judgment of the Court of Appeal, delivered after full
consideration of the merits. It is not sufficient to justify such an order being made to urge that the impact of the injunction
upon the appellant would be greater than the impact of its suspension upon the respondent.

To the same effect were the comments of Kelly J.A. in Adrian Messenger Services v. The Jockey Club Ltd. (No. 2) (1972), 2
O.R. 619 (C.A.) , at p. 620:

Unlike the situation prevailing before trial, where the competing allegations of the parties are unresolved, on an application
for an interim injunction pending an appeal from the dismissal of the action the defendant has a judgment of the Court in
its favour. Even conceding the ever-present possibility of the reversal of that judgment on appeal, it will in my view be in
a comparatively rare case that the Court will interfere to confer upon a plaintiff, even on an interim basis, the very right
to which the trial Court has held he is not entitled.

And, most recently, of Philp J. in Bear Island Foundation v. Ontario (1989), 70 O.R. (2d) 574 (H.C.) , at p. 576:

While I accept that the issue of title to these lands is a serious issue, it has been resolved by trial and by appeal. The reason
for the Supreme Court of Canada granting leave is unknown and will not be known until they hear the appeal and render
judgment. There is not before me at this time, therefore, a serious or substantial issue to be tried. It has already been tried
and appealed. No attempt to stop harvesting was made by the present plaintiffs before trial, nor before the appeal before
the Court of Appeal of Ontario. The issue is no longer an issue at trial.

52      According to the respondent, such statements suggest that once a decision has been rendered on the merits at trial, either
the burden upon an applicant for interlocutory relief increases, or the applicant can no longer obtain such relief. While it might
be possible to distinguish the above authorities on the basis that in the present case the trial judge agreed with the applicant's
position, it is not necessary to do so. Whether or not these statements reflect the state of the law in private applications for
interlocutory relief, which may well be open to question, they have no application in Charter cases.

53      The Charter protects fundamental rights and freedoms. The importance of the interests which, the applicants allege,
have been adversely affected require every court faced with an alleged Charter violation to review the matter carefully. This
is so even when other courts have concluded that no Charter breach has occurred. Furthermore, the complex nature of most
constitutional rights means that a motions court will rarely have the time to engage in the requisite extensive analysis of the
merits of the applicant's claim. This is true of any application for interlocutory relief whether or not a trial has been conducted. It
follows that we are in complete agreement with the conclusion of Beetz J. in Metropolitan Stores , at p. 128, that "the American
Cyanamid 'serious question' formulation is sufficient in a constitutional case where, as indicated below in these reasons, the
public interest is taken into consideration in the balance of convenience."

54      What then are the indicators of "a serious question to be tried"? There are no specific requirements which must be met
in order to satisfy this test. The threshold is a low one. The judge on the application must make a preliminary assessment of
the merits of the case. The decision of a lower court judge on the merits of the Charter claim is a relevant but not necessarily
conclusive indication that the issues raised in an appeal are serious: see Metropolitan Stores, supra , at p. 150. Similarly, a
decision by an appellate court to grant leave on the merits indicates that serious questions are raised, but a refusal of leave in a
case which raises the same issues cannot automatically be taken as an indication of the lack of strength of the merits.

55      Once satisfied that the application is neither vexatious nor frivolous, the motions judge should proceed to consider the
second and third tests, even if of the opinion that the plaintiff is unlikely to succeed at trial. A prolonged examination of the
merits is generally neither necessary nor desirable.

56      Two exceptions apply to the general rule that a judge should not engage in an extensive review of the merits. The first
arises when the result of the interlocutory motion will in effect amount to a final determination of the action. This will be the
case either when the right which the applicant seeks to protect can only be exercised immediately or not at all, or when the
result of the application will impose such hardship on one party as to remove any potential benefit from proceeding to trial.
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Indeed Lord Diplock modified the American Cyanamid principle in such a situation in N.W.L. Ltd. v. Woods, [1979] 1 W.L.R.
1294 , at p. 1307:

Where, however, the grant or refusal of the interlocutory injunction will have the practical effect of putting an end to the
action because the harm that will have been already caused to the losing party by its grant or its refusal is complete and of a
kind for which money cannot constitute any worthwhile recompense, the degree of likelihood that the plaintiff would have
succeeded in establishing his right to an injunction if the action had gone to trial is a factor to be brought into the balance
by the judge in weighing the risks that injustice may result from his deciding the application one way rather than the other.

Cases in which the applicant seeks to restrain picketing may well fall within the scope of this exception. Several cases indicate
that this exception is already applied to some extent in Canada.

57      In Trieger v. Canadian Broadcasting Corp. (1988), 54 D.L.R. (4th) 143 (Ont. H.C.) , the leader of the Green Party applied
for an interlocutory mandatory injunction allowing him to participate in a party leaders' debate to be televised within a few
days of the hearing. The applicant's only real interest was in being permitted to participate in the debate, not in any subsequent
declaration of his rights. Campbell J. refused the application, stating at p. 152:

This is not the sort of relief that should be granted on an interlocutory application of this kind. The legal issues involved
are complex and I am not satisfied that the applicant has demonstrated there is a serious issue to be tried in the sense of
a case with enough legal merit to justify the extraordinary intervention of this court in making the order sought without
any trial at all. [Emphasis added.]

58      In Tremblay v. Daigle, [1989] 2 S.C.R. 530 , the appellant Daigle was appealing an interlocutory injunction granted by
the Quebec Superior Court enjoining her from having an abortion. In view of the advanced state of the appellant's pregnancy,
this Court went beyond the issue of whether or not the interlocutory injunction should be discharged and immediately rendered
a decision on the merits of the case.

59      The circumstances in which this exception will apply are rare. When it does, a more extensive review of the merits of
the case must be undertaken. Then when the second and third stages of the test are considered and applied the anticipated result
on the merits should be borne in mind.

60      The second exception to the American Cyanamid prohibition on an extensive review of the merits arises when the question
of constitutionality presents itself as a simple question of law alone. This was recognized by Beetz J. in Metropolitan Stores
, at p. 133:

There may be rare cases where the question of constitutionality will present itself as a simple question of law alone which
can be finally settled by a motion judge. A theoretical example which comes to mind is one where Parliament or a legislature
would purport to pass a law imposing the beliefs of a state religion. Such a law would violate s. 2(a ) of the Canadian
Charter of Rights and Freedoms , could not possibly be saved under s. 1 of the Charter and might perhaps be struck down
right away; see Attorney General of Quebec v. Quebec Association of Protestant School Boards, [1984] 2 S.C.R. 66 , at
p. 88. It is trite to say that these cases are exceptional.

A judge faced with an application which falls within the extremely narrow confines of this second exception need not consider
the second or third tests since the existence of irreparable harm or the location of the balance of convenience are irrelevant
inasmuch as the constitutional issue is finally determined and a stay is unnecessary.

61      The suggestion has been made in the private law context that a third exception to the American Cyanamid "serious question
to be tried" standard should be recognized in cases where the factual record is largely settled prior to the application being made.
Thus in Dialadex Communications Inc. v. Crammond (1987), 34 D.L.R. (4th) 392 (Ont. H.C.) , at p. 396, it was held that:

Where the facts are not substantially in dispute, the plaintiffs must be able to establish a strong prima facie case and must
show that they will suffer irreparable harm if the injunction is not granted. If there are facts in dispute, a lesser standard
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must be met. In that case, the plaintiffs must show that their case is not a frivolous one and there is a substantial question
to be tried, and that, on the balance of convenience, an injunction should be granted.

To the extent that this exception exists at all, it should not be applied in Charter cases. Even if the facts upon which the Charter
breach is alleged are not in dispute, all of the evidence upon which the s. 1 issue must be decided may not be before the motions
court. Furthermore, at this stage an appellate court will not normally have the time to consider even a complete factual record
properly. It follows that a motions court should not attempt to undertake the careful analysis required for a consideration of
s. 1 in an interlocutory proceeding.

C. Irreparable Harm

62      Beetz J. determined in Metropolitan Stores , at p. 128, that "[t]he second test consists in deciding whether the litigant
who seeks the interlocutory injunction would, unless the injunction is granted, suffer irreparable harm". The harm which might
be suffered by the respondent, should the relief sought be granted, has been considered by some courts at this stage. We are of
the opinion that this is more appropriately dealt with in the third part of the analysis. Any alleged harm to the public interest
should also be considered at that stage.

63      At this stage the only issue to be decided is whether a refusal to grant relief could so adversely affect the applicants'
own interests that the harm could not be remedied if the eventual decision on the merits does not accord with the result of the
interlocutory application.

64      "Irreparable" refers to the nature of the harm suffered rather than its magnitude. It is harm which either cannot be quantified
in monetary terms or which cannot be cured, usually because one party cannot collect damages from the other. Examples of the
former include instances where one party will be put out of business by the court's decision (R.L. Crain Inc. v. Hendry (1988),
48 D.L.R. (4th) 228 (Sask. Q.B.) ); where one party will suffer permanent market loss or irrevocable damage to its business
reputation (American Cyanamid, supra ); or where a permanent loss of natural resources will be the result when a challenged
activity is not enjoined (MacMillan Bloedel Ltd. v. Mullin, [1985] 3 W.W.R. 577 (B.C.C.A.) ). The fact that one party may be
impecunious does not automatically determine the application in favour of the other party who will not ultimately be able to
collect damages, although it may be a relevant consideration (Hubbard v. Pitt, [1976] Q.B. 142 (C.A.) ).

65      The assessment of irreparable harm in interlocutory applications involving Charter rights is a task which will often be
more difficult than a comparable assessment in a private law application. One reason for this is that the notion of irreparable
harm is closely tied to the remedy of damages, but damages are not the primary remedy in Charter cases.

66      This Court has on several occasions accepted the principle that damages may be awarded for a breach of Charter rights:
(see, for example, Mills v. The Queen, [1986] 1 S.C.R. 863 , at pp. 883, 886, 943 and 971; Nelles v. Ontario, [1989] 2 S.C.R.
170 , at p. 196). However, no body of jurisprudence has yet developed in respect of the principles which might govern the
award of damages under s. 24(1) of the Charter . In light of the uncertain state of the law regarding the award of damages for
a Charter breach, it will in most cases be impossible for a judge on an interlocutory application to determine whether adequate
compensation could ever be obtained at trial. Therefore, until the law in this area has developed further, it is appropriate to
assume that the financial damage which will be suffered by an applicant following a refusal of relief, even though capable of
quantification, constitutes irreparable harm.

D. The Balance of Inconvenience and Public Interest Considerations

67      The third test to be applied in an application for interlocutory relief was described by Beetz J. in Metropolitan Stores at p.
129 as: "a determination of which of the two parties will suffer the greater harm from the granting or refusal of an interlocutory
injunction, pending a decision on the merits". In light of the relatively low threshold of the first test and the difficulties in
applying the test of irreparable harm in Charter cases, many interlocutory proceedings will be determined at this stage.

68      The factors which must be considered in assessing the "balance of inconvenience" are numerous and will vary in each
individual case. In American Cyanamid , Lord Diplock cautioned, at p. 408, that:
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[i]t would be unwise to attempt even to list all the various matters which may need to be taken into consideration in deciding
where the balance lies, let alone to suggest the relative weight to be attached to them. These will vary from case to case.

He added, at p. 409, that "there may be many other special factors to be taken into consideration in the particular circumstances
of individual cases."

69      The decision in Metropolitan Stores , at p. 149, made clear that in all constitutional cases the public interest is a 'special
factor' which must be considered in assessing where the balance of convenience lies and which must be "given the weight it
should carry." This was the approach properly followed by Blair J. of the General Division of the Ontario Court in Ainsley
Financial Corp. v. Ontario Securities Commission (1993), 14 O.R. (3d) 280 , at pp. 303-4:

Interlocutory injunctions involving a challenge to the constitutional validity of legislation or to the authority of a law
enforcement agency stand on a different footing than ordinary cases involving claims for such relief as between private
litigants. The interests of the public, which the agency is created to protect, must be taken into account and weighed in the
balance, along with the interests of the private litigants.

1. The Public Interest

70      Some general guidelines as to the methods to be used in assessing the balance of inconvenience were elaborated by
Beetz J. in Metropolitan Stores . A few additional points may be made. It is the "polycentric" nature of the Charter which
requires a consideration of the public interest in determining the balance of convenience: see Jamie Cassels, "An Inconvenient
Balance: The Injunction as a Charter Remedy", in J. Berryman, ed., Remedies: Issues and Perspectives , 1991, 271, at pp. 301-5.
However, the government does not have a monopoly on the public interest. As Cassels points out at p. 303:

While it is of utmost importance to consider the public interest in the balance of convenience, the public interest in Charter
litigation is not unequivocal or asymmetrical in the way suggested in Metropolitan Stores . The Attorney General is not
the exclusive representative of a monolithic "public" in Charter disputes, nor does the applicant always represent only an
individualized claim. Most often, the applicant can also claim to represent one vision of the "public interest". Similarly,
the public interest may not always gravitate in favour of enforcement of existing legislation.

71      It is, we think, appropriate that it be open to both parties in an interlocutory Charter proceeding to rely upon considerations
of the public interest. Each party is entitled to make the court aware of the damage it might suffer prior to a decision on the
merits. In addition, either the applicant or the respondent may tip the scales of convenience in its favour by demonstrating to
the court a compelling public interest in the granting or refusal of the relief sought. "Public interest" includes both the concerns
of society generally and the particular interests of identifiable groups.

72      We would therefore reject an approach which excludes consideration of any harm not directly suffered by a party to the
application. Such was the position taken by the trial judge in Morgentaler v. Ackroyd (1983), 150 D.L.R. (3d) 59 (Ont. H.C.) ,
per Linden J., at p. 66.

The applicants rested their argument mainly on the irreparable loss to their potential women patients, who would be unable
to secure abortions if the clinic is not allowed to perform them. Even if it were established that these women would suffer
irreparable harm, such evidence would not indicate any irreparable harm to these applicants , which would warrant this
court issuing an injunction at their behest. [Emphasis in original.]

73      When a private applicant alleges that the public interest is at risk that harm must be demonstrated. This is since private
applicants are normally presumed to be pursuing their own interests rather than those of the public at large. In considering the
balance of convenience and the public interest, it does not assist an applicant to claim that a given government authority does
not represent the public interest. Rather, the applicant must convince the court of the public interest benefits which will flow
from the granting of the relief sought.
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74      Courts have addressed the issue of the harm to the public interest which can be relied upon by a public authority in
different ways. On the one hand is the view expressed by the Federal Court of Appeal in Attorney General of Canada v. Fishing
Vessel Owners' Association of B.C., [1985] 1 F.C. 791 , which overturned the trial judge's issuance of an injunction restraining
Fisheries Officers from implementing a fishing plan adopted under the Fisheries Act , R.S.C. 1970, c. F-14, for several reasons,
including, at p. 795:

(b) the Judge assumed that the grant of the injunction would not cause any damage to the appellants. This was wrong.
When a public authority is prevented from exercising its statutory powers, it can be said, in a case like the present one,
that the public interest, of which that authority is the guardian, suffers irreparable harm.

This dictum received the guarded approval of Beetz J. in Metropolitan Stores at p. 139. It was applied by the Trial Division of
the Federal Court in Esquimalt Anglers' Association v. Canada (Minister of Fisheries and Oceans) (1988), 21 F.T.R. 304 .

75      A contrary view was expressed by McQuaid J.A. of the P.E.I. Court of Appeal in Island Telephone Co., Re (1987), 67
Nfld. & P.E.I.R. 158 , who, in granting a stay of an order of the Public Utilities Commission pending appeal, stated at p. 164:

I can see no circumstances whatsoever under which the Commission itself could be inconvenienced by a stay pending
appeal. As a regulatory body, it has no vested interest, as such, in the outcome of the appeal. In fact, it is not inconceivable
that it should welcome any appeal which goes especially to its jurisdiction, for thereby it is provided with clear guidelines
for the future, in situations where doubt may have therefore existed. The pub lic interest is equally well served, in the
same sense, by any appeal....

76      In our view, the concept of inconvenience should be widely construed in Charter cases. In the case of a public authority,
the onus of demonstrating irreparable harm to the public interest is less than that of a private applicant. This is partly a function
of the nature of the public authority and partly a function of the action sought to be enjoined. The test will nearly always be
satisfied simply upon proof that the authority is charged with the duty of promoting or protecting the public interest and upon
some indication that the impugned legislation, regulation, or activity was undertaken pursuant to that responsibility. Once these
minimal requirements have been met, the court should in most cases assume that irreparable harm to the public interest would
result from the restraint of that action.

77      A court should not, as a general rule, attempt to ascertain whether actual harm would result from the restraint sought.
To do so would in effect require judicial inquiry into whether the government is governing well, since it implies the possibility
that the government action does not have the effect of promoting the public interest and that the restraint of the action would
therefore not harm the public interest. The Charter does not give the courts a licence to evaluate the effectiveness of government
action, but only to restrain it where it encroaches upon fundamental rights.

78      Consideration of the public interest may also be influenced by other factors. In Metropolitan Stores , it was observed
that public interest considerations will weigh more heavily in a "suspension" case than in an "exemption" case. The reason for
this is that the public interest is much less likely to be detrimentally affected when a discrete and limited number of applicants
are exempted from the application of certain provisions of a law than when the application of certain provisions of a law is
suspended entirely. See Black v. Law Society of Alberta (1983), 144 D.L.R. (3d) 439 ; Vancouver General Hospital v. Stoffman
(1985), 23 D.L.R. (4th) 146 ; Rio Hotel Ltd. v. Commission des licences et permis d'alcool, [1986] 2 S.C.R. ix .

79      Similarly, even in suspension cases, a court may be able to provide some relief if it can sufficiently limit the scope of
the applicant's request for relief so that the general public interest in the continued application of the law is not affected. Thus
in Ontario Jockey Club v. Smith (1922), 22 O.W.N. 373 (H.C.) , the court restrained the enforcement of an impugned taxation
statute against the applicant but ordered him to pay an amount equivalent to the tax into court pending the disposition of the
main action.

2. The Status Quo
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80      In the course of discussing the balance of convenience in American Cyanamid , Lord Diplock stated at p. 408 that when
everything else is equal, "it is a counsel of prudence to ... preserve the status quo." This approach would seem to be of limited
value in private law cases, and, although there may be exceptions, as a general rule it has no merit as such in the face of the
alleged violation of fundamental rights. One of the functions of the Charter is to provide individuals with a tool to challenge
the existing order of things or status quo. The issues have to be balanced in the manner described in these reasons.

E. Summary

81      It may be helpful at this stage to review the factors to be considered on an application for interlocutory relief in a Charter
case.

82      As indicated in Metropolitan Stores , the three-part American Cyanamid test should be applied to applications for
interlocutory injunctions and as well for stays in both private law and Charter cases.

83      At the first stage, an applicant for interlocutory relief in a Charter case must demonstrate a serious question to be tried.
Whether the test has been satisfied should be determined by a motions judge on the basis of common sense and an extremely
limited review of the case on the merits. The fact that an appellate court has granted leave in the main action is, of course, a
relevant and weighty consideration, as is any judgment on the merits which has been rendered, although neither is necessarily
conclusive of the matter. A motions court should only go beyond a preliminary investigation of the merits when the result of the
interlocutory motion will in effect amount to a final determination of the action, or when the constitutionality of a challenged
statute can be determined as a pure question of law. Instances of this sort will be exceedingly rare. Unless the case on the merits
is frivolous or vexatious, or the constitutionality of the statute is a pure question of law, a judge on a motion for relief must, as
a general rule, consider the second and third stages of the Metropolitan Stores test.

84      At the second stage the applicant must convince the court that it will suffer irreparable harm if the relief is not granted.
'Irreparable' refers to the nature of the harm rather than its magnitude. In Charter cases, even quantifiable financial loss relied
upon by an applicant may be considered irreparable harm so long as it is unclear that such loss could be recovered at the time
of a decision on the merits.

85      The third branch of the test, requiring an assessment of the balance of inconvenience, will often determine the result
in applications involving Charter rights. In addition to the damage each party alleges it will suffer, the interest of the public
must be taken into account. The effect a decision on the application will have upon the public interest may be relied upon by
either party. These public interest considerations will carry less weight in exemption cases than in suspension cases. When the
nature and declared purpose of legislation is to promote the public interest, a motions court should not be concerned whether
the legislation actually has such an effect. It must be assumed to do so. In order to overcome the assumed benefit to the public
interest arising from the continued application of the legislation, the applicant who relies on the public interest must demonstrate
that the suspension of the legislation would itself provide a public benefit.

86      We would add to this brief summary that, as a general rule, the same principles would apply when a government authority
is the applicant in a motion for interlocutory relief. However, the issue of public interest, as an aspect of irreparable harm to the
interests of the government, will be considered in the second stage. It will again be considered in the third stage when harm to
the applicant is balanced with harm to the respondent including any harm to the public interest established by the latter.

VII. Application of the Principles to these Cases

A. A Serious Question to be Tried

87      The applicants contend that these cases raise several serious issues to be tried. Among these is the question of the application
of the rational connection and the minimal impairment tests in order to justify the infringement upon freedom of expression
occasioned by a blanket ban on tobacco advertising. On this issue, Chabot J. of the Quebec Superior Court and Brossard J.A. in
dissent in the Court of Appeal held that the government had not satisfied these tests and that the ban could not be justified under
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s. 1 of the Charter . The majority of the Court of Appeal held that the ban was justified. The conflict in the reasons arises from
different interpretations of the extent to which recent jurisprudence has relaxed the onus fixed upon the state in R. v. Oakes,
[1986] 1 S.C.R. 103 , to justify its action in public welfare initiatives. This Court has granted leave to hear the appeals on the
merits. When faced with separate motions for interlocutory relief pertaining to these cases, the Quebec Court of Appeal stated
that "[w]hatever the outcome of these appeals, they clearly raise serious constitutional issues." This observation of the Quebec
Court of Appeal and the decision to grant leaves to appeal clearly indicate that these cases raise serious questions of law.

B. Irreparable Harm

88      The applicants allege that if they are not granted interlocutory relief they will be forced to spend very large sums of money
immediately in order to comply with the regulations. In the event that their appeals are allowed by this Court, the applicants
contend that they will not be able either to recover their costs from the government or to revert to their current packaging
practices without again incurring the same expense.

89      Monetary loss of this nature will not usually amount to irreparable harm in private law cases. Where the government is the
unsuccessful party in a constitutional claim, however, a plaintiff will face a much more difficult task in establishing constitutional
liability and obtaining monetary redress. The expenditures which the new regulations require will therefore impose irreparable
harm on the applicants if these motions are denied but the main actions are successful on appeal.

C. Balance of Inconvenience

90      Among the factors which must be considered in order to determine whether the granting or withholding of interlocutory
relief would occasion greater inconvenience are the nature of the relief sought and of the harm which the parties contend they
will suffer, the nature of the legislation which is under attack, and where the public interest lies.

91      The losses which the applicants would suffer should relief be denied are strictly financial in nature. The required
expenditure is significant and would undoubtedly impose considerable economic hardship on the two companies. Nonetheless,
as pointed out by the respondent, the applicants are large and very successful corporations, each with annual earnings well
in excess of $50,000,000. They have a greater capacity to absorb any loss than would many smaller enterprises. Secondarily,
assuming that the demand for cigarettes is not solely a function of price, the companies may also be able to pass on some of
their losses to their customers in the form of price increases. Therefore, although the harm suffered may be irreparable, it will
not affect the long-term viability of the applicants.

92      Second, the applicants are two companies who seek to be exempted from compliance with the latest regulations published
under the Tobacco Products Control Act . On the face of the matter, this case appears to be an "exemption case" as that phrase
was used by Beetz J. in Metropolitan Stores . However, since there are only three tobacco producing companies operating in
Canada, the application really is in the nature of a "suspension case". The applicants admitted in argument that they were in
effect seeking to suspend the application of the new regulations to all tobacco producing companies in Canada for a period of
one year following the judgment of this Court on the merits. The result of these motions will therefore affect the whole of the
Canadian tobacco producing industry. Further, the impugned provisions are broad in nature. Thus it is appropriate to classify
these applications as suspension cases and therefore ones in which "the public interest normally carries greater weight in favour
of compliance with existing legislation" (p. 147).

93      The weight accorded to public interest concerns is partly a function of the nature of legislation generally, and partly a
function of the purposes of the specific piece of legislation under attack. As Beetz J. explained, at p. 135, in Metropolitan Stores :

Whether or not they are ultimately held to be constitutional, the laws which litigants seek to suspend or from which they
seek to be exempted by way of interlocutory injunctive relief have been enacted by demo cratically-elected legislatures
and are generally passed for the common good, for instance: ... the protection of public health .... It seems axiomatic that
the granting of interlocutory injunctive relief in most suspension cases and, up to a point, as will be seen later, in quite a
few exemption cases, is susceptible temporarily to frustrate the pursuit of the common good. [Emphasis added.]
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94      The regulations under attack were adopted pursuant to s. 3 of the Tobacco Products Control Act which states:

3. The purpose of this Act is to provide a legislative response to a national public health problem of substantial and pressing
concern and, in particular,

(a ) to protect the health of Canadians in the light of conclusive evidence implicating tobacco use in the incidence
of numerous debilitating and fatal diseases;

(b ) to protect young persons and others, to the extent that is reasonable in a free and democratic society, from
inducements to use tobacco products and consequent dependence on them; and

(c ) to enhance public awareness of the hazards of tobacco use by ensuring the effective communication of pertinent
information to consumers of tobacco products.

95      The Regulatory Impact Analysis Statement, in the Canada Gazette , Part II, Vol. 127, No. 16, p. 3284, at p. 3285, which
accompanied the regulations stated:

The increased number and revised format of the health messages reflect the strong consensus of the public health
community that the serious health hazards of using these products be more fully and effectively communicated to
consumers. Support for these changes has been manifested by hundreds of letters and a number of submissions by public
health groups highly critical of the initial regulatory requirements under this legislation as well as a number of Departmental
studies indicating their need.

96      These are clear indications that the government passed the regulations with the intention of protecting public health and
thereby furthering the public good. Further, both parties agree that past studies have shown that health warnings on tobacco
product packages do have some effects in terms of increasing public awareness of the dangers of smoking and in reducing the
overall incidence of smoking in our society. The applicants, however, argued strenuously that the government has not shown
and cannot show that the specific requirements imposed by the impugned regulations have any positive public benefits. We do
not think that such an argument assists the applicants at this interlocutory stage.

97      When the government declares that it is passing legislation in order to protect and promote public health and it is shown
that the restraints which it seeks to place upon an industry are of the same nature as those which in the past have had positive
public benefits, it is not for a court on an interlocutory motion to assess the actual benefits which will result from the specific
terms of the legislation. That is particularly so in this case, where this very matter is one of the main issues to be resolved in the
appeal. Rather, it is for the applicants to offset these public interest considerations by demonstrating a more compelling public
interest in suspending the application of the legislation.

98      The applicants in these cases made no attempt to argue any public interest in the continued application of current packaging
requirements rather than the new requirements. The only possible public interest is that of smokers' not having the price of a
package of cigarettes increase. Such an increase is not likely to be excessive and is purely economic in nature. Therefore, any
public interest in maintaining the current price of tobacco products cannot carry much weight. This is particularly so when it is
balanced against the undeniable importance of the public interest in health and in the pre vention of the widespread and serious
medical problems directly attributable to smoking.

99      The balance of inconvenience weighs strongly in favour of the respondent and is not offset by the irreparable harm that
the applicants may suffer if relief is denied. The public interest in health is of such compelling importance that the applications
for a stay must be dismissed with costs to the successful party on the appeal.

Applications dismissed.
Solicitors of record:
Solicitors for the applicant RJR — MacDonald Inc.: Mackenzie, Gervais , Montreal.
Solicitors for the applicant Imperial Tobacco Inc.: Ogilvy, Renault , Montreal.
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Solicitors for the respondent: Côté & Ouellet , Montreal.
Solicitors for the interveners on the application for interlocutory relief the Heart and Stroke Foundation of Canada, the Canadian
Cancer Society, the Canadian Council on Smoking and Health, and Physicians for a Smoke-Free Canada: McCarthy, Tétrault
, Toronto.
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Royal Bank of Canada, (Applicant) and Canadian Print Music Distributors
Inc., Digital Moon Music + Video Inc., Cantur Trans. Inc., Just
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M. Wasserman, H. Kruat, for Islamic Shia Ithna-Asheri Jamaat

Subject: Occupational Health and Safety; Insolvency; Civil Practice and Procedure
Headnote
Bankruptcy and insolvency --- Interim receiver — Appointment

Cumming J.:

Matters before the Court

1      A number of matters have been brought before the Court in respect of these proceedings. Extensive submissions were made
over a full day, July 5, 2006, with six orders being signed. I stated that I would provide reasons in respect of the contested matters
through an Endorsement. These are my reasons. It is also purposeful to give a brief synopsis of the several matters dealt with.

The Application for a full Receivership in #06-CL-6487

2      The Applicant, the Royal bank of Canada (the "Bank"), applies for an Order appointing Grant Thornton Limited ("GTL"),
now the Interim Receiver, as the Receiver in a full receivership under s. 47 (1) of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3, as am. ("BIA") and s. 101 of the Courts of Justice Act 1990, c. C.43 ("CJA") to protect the Bank's interests, among
others, in the Respondents.

3      This Application was initially brought June 14, 2006 and adjourned to today's date with GTL being appointed as Interim
Receiver June 15. See Royal Bank v. Canadian Print Music Distributors Inc., [2006] O.J. No. 2492 (Ont. S.C.J.).
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4      The nine related Respondents ("Debtors") are each indebted for significant amounts to the Applicant Bank to a total of some
$6.5 million pursuant to Credit Facility Agreements, payable on demand, secured by General Security Agreements ("GSAs").
As well, each of the Debtors has given a guarantee to the Bank in respect of the indebtedness of some of the other Debtors. The
indebtedness through such guarantees is also secured by the GSAs.

5      There was common ground at the time of the appointment of the Interim Receiver June 15, 2006, that the requisite demands
for repayment of the loans and under the guarantees were made, that Notices of Intention to Enforce Security, pursuant to s.
244(1) of the BIA, were issued to each Respondent, with the specified notice periods having expired, and that there had not
been repayment of any of the loans.

6      Mr. Art Goodine, manager in the Special loans and Advisory Services Group of the Bank, has provided a 16 page affidavit
in support of the Application, which was the basis for the Interim Receivership.

7      Mr. Goodine states that the Bank began to have concerns about the sufficiency of its security about April 25, 2006
when the Bank's Corporate Investigation Services ("CIS") was alerted to a number of irregular banking transactions involving
the Respondents. These transactions involved a series of returned cheques issued between the companies and related parties,
deposited to accounts of the companies at the Bank and drawn on accounts of related parties at the Bank of Nova Scotia. As a
result of these returned items, most of the Respondents' accounts with the Bank were in overdraft positions in excess of their
authorized limits.

8      Mr. Goodine says that the resulting examination evidenced that since the middle of April, 2006, the majority of transactions
in both quantity and dollar value in most of the Respondents' bank accounts has involved cheques drawn on or payable to related
parties. Funds were transferred between companies and related parties operating in different industries, without any obvious
business relationship. There were a number of instances of funds being deposited to an account from one company on one day,
followed by a payment back to that same company on the following day. Other than payments from related parties, most of the
companies did not have a significant external source of funds. Once the Bank placed constraints upon the Respondents' accounts
and began to return cheques, the overall combined overdraft position of the Respondents' accounts increased significantly.

9      As a result of the Bank's findings, the Bank retained Price WaterhouseCoopers Inc. ("PWC") to investigate the Respondents'
financial positions and prepare a report ("PWC Report") for the Bank. PWC attended at the Respondents' premises between
May 2 and 23, 2006.

10      PWC found that there were extensive accounts receivable past due more than 90 days, and considerable accounts payable
and accounts receivable were due from related parties. PWC also found that the margin availability calculations provided by
management had been considerably overstated.

11      PWC made preliminary conclusions, including: the enterprise has grown in a haphazard fashion into a number of largely
unrelated businesses, some of which are not customers of the Bank, there is an unusually high level of intercompany transactions,
and the internal financial reporting capacity is "very weak". PWC says it was unable "to obtain sufficient verifiable information
to confirm whether" the businesses were profitable at present.

12      PWC also says that its personnel were met outside the Respondents' building on May 23, 2006 and told by Mr. Mahmood
Hemani, a principal of the Respondents, that it was felt PWC should no longer continue its investigation.

13      Mr. Goodine says there is some suggestion from the company records that some of the companies are being used to sustain
others in meeting payrolls. Mr. Goodine also states that "When the Bank has communicated to the Companies that there are
insufficient funds in the Company Bank accounts to cover payroll, the companies have purported to cut down the payroll list".

14      The Order of June 15, 2006 appointing the Interim Receiver was relatively modest in its terms as compared to a normative
interim receivership, in the main giving the Interim Receiver the power to monitor and maintain control over the receipts and
disbursements of the Respondent debtor companies.
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15      The First Report of GTL ("GTL First Report") in its capacity as Interim Receiver, dated June 30, 2006, has been filed
in support of the Application by the Bank for a full receivership now before the Court. An Order is sought which will expand
the powers of the Receiver significantly such as to be able to exercise full control over the Respondent debtor companies and
their businesses.

16      The Applicant Bank has agreed to adjourn the Application at hand in respect of the three Respondent debtor companies, ID
Merchandising Group Inc., Millwork by Amati Inc. ("Millwork") and 1569175 Ontario Limited (the so-called "manufacturing
companies within the Respondents' overall enterprise) to a later date. Thus, today's Application for a full receivership extends
only to the remaining six Respondents. (In any event, it is to be noted the three manufacturing companies advise they do not
oppose the Application for a full receivership if and when the Application is heard in respect of them.)

17      The GTL First Report is a thorough, detailed report as to the various concerns and problems that are evidenced in respect
of the operations of the nine Respondent companies. The GTL First Report concludes that the Respondents have failed to
provide unrestricted access to all documents, contracts and corporate and accounting records in their possession and control, the
controlling shareholders have not been forthright in responding to enquiries made by GTL, the controlling shareholders have
made indiscriminate use of the Respondents' assets and banking facilities to accommodate the operation of each Respondent
entity regardless of the propriety of doing so or the sanctity of each Respondent's separate existence, and that there is some
erosion of trust between the shareholders of the three manufacturing businesses.

18      Mr. Fred Tayar appeared on behalf of Messrs. Sanade and Medakovic, who together are 50% shareholders of the three
manufacturing businesses (Mr. Medakovic also having a one-third shareholding in the Respondent Digital Moon Music + Video
Inc.) to advise his clients are not opposed to the relief sought by the Applicant Bank. (Mr. Tayar also advises that Mr. Medakovic
contests what is referenced in the First Report (p. 14) as a payment to him of $128,463.00.)

19      The six Respondent debtor companies which are the subject of the Application for a full receivership vigorously opposed
granting the Application.

20      Counsel for the Respondents seeks an adjournment of the Application for a week. He received service of the GTL First
Report only late Friday, June 30, 2006. Mr. Mahmood Hemani, President of each of the Respondents in his responding affidavits
characterizes the First Report as "incorrect, misleading or superficial in a number of material respects..." and seeks the additional
time "to properly set out a detailed response." Mr. Hemani also attaches Term Letters from TCE Capital Corporation whereby
the six Respondents hope to obtain refinancing of some $3 million.

21      I refused the request for an adjournment. While the Respondents have had the GTL First Report since only the late
afternoon of June 30, 2006, they have been aware of this date for the return of the Application since June 15, 2006. More
significantly, they have been aware of the fundamental concerns raised by the Applicant Bank since at least the beginning of
May, 2006, the most significant being that the financial records of the Respondents are in a very confusing state, in particular,
with significant unexplained intercorporate transfers of moneys to apparently related parties such that the Bank cannot tell
where its loan of $6.5 million has gone and what is the quality of its security. The record establishes that the understandable
and proper concerns of the Bank are not being meaningfully addressed by the Respondents.

22      The affidavit of Mr. Goodine, the PWC Report and the GTL First Report set forth an evidentiary record suffice to support
the granting of the full receivership. The record establishes the Applicant Bank has met the onus of establishing a strong prima
facie case of bankruptcy inasmuch as the Respondents cannot meet their liabilities as they fall due. The Bank has proven the
need for immediate protection of the Respondents' estates and a full receivership with normative powers given to the Receiver.
The evidence establishes there is a significant danger that assets may disappear and the estates may be adversely affected in
the absence of a full receivership.

23      For the reasons given, the Application is granted. Accordingly, the Order attached as Annex "A" hereto has been signed.

Motion to expand the powers of the continuing Interim Receiver for the three Respondent manufacturing companies
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24      As stated above, the three Respondent manufacturing companies were excepted from the determination of the Application
for a full receivership as set forth in the resulting Order attached as Annex "A" hereto.

25      The Bank seeks to have the powers of GTL as Interim Receiver, relating to the three manufacturing companies that remain
under the interim receivership, expanded upon, inter alia to facilitate the investigative function of the Interim Receiver given
the evidentiary record as set forth in the GTL First Report. This motion was not opposed. The Order was granted.

Application for an interim receivership in #06-CL-6520

26      The Applicant Bank has now brought a second Application, under s. 101 of the CJA and s, 248 of the Business Corporations
Act (Ontario), R.S.O. 1990, c. B.16, seeking the appointment of an interim receiver in respect of each of the Respondent
companies in #06-CL-6520.

27      The basis for this Application is set forth in particular in ss. 4.0.4, 4.0.5 and 5.0.3 of the GTL First Report.

Motion to amend the Notice of Application in #06-CL-6520

28      As well, the Bank moved to amend the Notice of Application and add 164 6798 Ontario Ltd. ("164"), an affiliate of
the other nine Respondents, as a Respondent. 164 owns the premises used by most of the Respondents at 160 Bullock Drive,
Markham, Ontario.

29      This motion was granted and the requisite Order was signed.

30      The Application for an interim receivership in respect of the nine named Respondent companies was vigorously opposed.
The nine named Respondents in #06-CL-6520 are not borrowers from the Bank. However, the GTL First Report establishes an
authoritative evidentiary basis for granting the interim receivership over these additional companies. They are affiliates of the
nine Respondent corporations in #06-CL-6487. The questionable intercorporate transfers involve all of the corporations. The
Order attached as Annex "B" has been signed, granting the interim receivership in respect of all Respondents other than Go
Logistics Inc. (it not having been served with the Notice of Application).

Motion by the Trustees of the Islamic Shia Ithna-Asheri Jamaat (the "Jamaat") of Toronto for a lifting of the stay against
the Respondent Millwork by Amati Inc. ("Millwork") in #06-CL-6487

31      The Jamaat and the Respondent Millwork entered into a Stipulated Price Construction Contract May 17, 2006 whereby
Millwork would complete the construction of a community center in Vaughan, Ontario. Jamaat sent a notice of default to
Millwork June 5, 2006. GTL was appointed as Interim Receiver June 15, 2006. The Interim Receivership Order stays and
suspends, inter alia, the right to terminate agreements with Millwork.

32      Jamaat would be prejudiced and put to hardship if the stay were not to be lifted. The Receiver and Millwork did not
oppose the lifting of the stay and the requisite Order was granted.

Motion by the Applicant Bank to lift the stay of proceedings in #06-CL 6487 for a limited purpose

33      The Bank requested that the stay of proceedings against the Respondents imposed by the Order dated June 15, 2006 be
lifted solely to allow the Bank to realize on certain G.I.C.'s held by the Bank pursuant to collateral agreements made between
the Bank and certain Respondents as security for the obligations of certain of the Respondents to the Bank. This motion was
not opposed. The requested Order was granted.

APPENDIX "A"
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PERSONAL PROPERTY SECURITY ACT 

 

68

 (b) be discharged or amended. 

(8)  Subsection (5) does not apply to a registration of a security 
interest provided for in a trust indenture if the financing statement 
through which the security interest was registered indicates that the 
security agreement providing for the security interest is a trust 
indenture. 

(9)  Where a registration relates to a security interest provided for 
under a trust indenture and the secured party fails to comply with a 
demand referred to in subsection (3), the person making the 
demand may apply to the Court for an order directing that the 
registration be amended or discharged. 

(10)  No fee or expense shall be charged and no amount shall be 
accepted by a secured party for compliance with a demand referred 
to in subsection (3). 

(11)  Where there is no outstanding secured obligation and the 
secured party is not committed to make advances, incur obligations 
or otherwise give value, a secured party having control of 
investment property under section 25(1)(b) of the Securities 

Transfer Act or section 1(1.1)(d)(ii) shall, within 10 days after 
receipt of a written demand by the debtor, send to the securities 
intermediary or futures intermediary with which the security 
entitlement or futures contract is maintained a written record that 
releases the securities intermediary or futures intermediary from 
any further obligation to comply with entitlement orders or 
directions originated by the secured party. 

RSA 2000 cP-7 s50;2006 cS-4.5 s108(24) 

Transfer of debtors’ interests in collateral or change of 

debtors’ names 

51(1)  Where a security interest has been perfected by registration 
and the debtor transfers all or part of the debtor’s interest in the 
collateral with the prior consent of the secured party, the security 
interest in the transferred collateral is subordinate to 

 (a) an interest, other than a security interest in the transferred 
collateral, arising in the period from the expiry of the 15th 
day after the transfer to, but not including, the day the 
secured party amends the registration to disclose the 
transferee of the interest in the collateral as the new debtor 
or takes possession of the collateral, 

 (b) a perfected security interest in the transferred collateral 
registered or perfected in the period referred to in clause (a), 
and 
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 (c) a perfected security interest in the transferred collateral 
registered or perfected after the transfer and before the 
expiry of the 15th day after the transfer, if, before the expiry 
of the 15 days, 

 (i) the registration of the security interest first mentioned in 
this subsection is not amended to disclose the transferee 
of the interest in the collateral as the new debtor, or 

 (ii) the secured party does not take possession of the 
collateral. 

(2)  Where a security interest is perfected by registration and the 
secured party has knowledge of 

 (a) information required to register a financing change 
statement disclosing the transferee as the new debtor, where 
all or part of the debtor’s interest in the collateral has been 
transferred, or 

 (b) the new name of the debtor, where there has been a change 
in the debtor’s name, 

the security interest in the transferred collateral, where clause (a) 
applies, and in the collateral, where clause (b) applies, is 
subordinate to the interests referred to in subsection (3). 

(3)  Where subsection (2) applies, the security interest in the 
transferred collateral, where subsection (2)(a) applies, and in the 
collateral, where subsection (2)(b) applies, is subordinate to 

 (a) an interest, other than a security interest in the collateral, 
arising in the period from the expiry of the 15th day after 
the secured party first has knowledge of the information 
referred to in subsection (2)(a) or of the new name of the 
debtor, as the case may be, to, but not including, the day the 
secured party amends the registration to disclose the 
transferee of the collateral as the new debtor, or to disclose 
the new name of the debtor, as the case may be, or takes 
possession of the collateral, 

 (b) a perfected security interest in the collateral registered or 
perfected in the period referred to in clause (a), or 

 (c) a perfected security interest in the collateral registered or 
perfected after the secured party first has knowledge of the 
information referred to in subsection (2)(a) or of the new 
name of the debtor, as the case may be, and before the 
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expiry of the 15th day referred to in clause (a), if, before the 
expiry of the 15 days, 

 (i) the registration of the security interest first mentioned in 
subsection (2) is not amended to disclose the transferee 
of the collateral as the new debtor or disclose the new 
name of the debtor, as the case may be, or 

 (ii) the secured party does not take possession of the 
collateral. 

(4)  This section does not have the effect of subordinating a prior 
security interest under prior registration law deemed under section 
77 to be registered under this Act. 

(5)  Where the debtor’s interest in part or all of the collateral is 
transferred without the consent of the secured party and there are 
one or more subsequent transfers of the collateral without the 
consent of the secured party before the secured party acquires 
knowledge of the name of the most recent transferee, the secured 
party is deemed to have complied with subsection (2) if the secured 
party registers a financing change statement not later than 15 days 
after acquiring knowledge of the name of the most recent transferee 
and of the information required to register a financing change 
statement, and the secured party need not register financing change 
statements with respect to any intermediate transferee. 

(6)  This section does not apply to a registration made at a land 
titles office pursuant to section 49. 

1988 cP-4.05 s51;1990 c31 s39 

Recovery of loss caused by error in Registry 

52(1)  A person may bring an action against the Registrar to 
recover loss or damage suffered by that person if the loss or 
damage resulted from 

 (a) the person’s reliance on a printed search result under section 
48 that is incorrect because of an error or omission in the 
operation of the Registry, or 

 (b) subject to section 43(3) and (10), an error or omission of the 
Registrar relating to the registration of a printed financing 
statement submitted for registration. 

(2)  No action for damages under this section or section 53 lies 
against the Registrar unless it is commenced not later than 

 (a) one year after the person entitled to bring the action first had 
knowledge of the loss or damage, or 
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