
From: Cavanagh, Justice Peter (SCJ)
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MATTER:                              Court File No. CV-21-00661132-00CL - Buduchnist Credit Union v.
Dundas Retirement Place Inc. et al. (RECEIVERSHIP)
HEARING DATE:                September 7, 2021
HEARING TIME:                 10:00am via ZOOM
 
Appearances:
 
Graham Phoenix and Sara White… for MNP Ltd., the Receiver
Sheldon Title… representative of the Receiver
Walter Burych… for the Applicant, BCU
Robert Brown… for the Debtors
John Alousis… for the Purchaser
Tim Duncan and Michael McClurg… for the Retirement Homes Regulatory Authority
 
Endorsement:
 
MNP, in its capacity as court-appointed receiver of the assets, undertakings and properties of the
Debtors (as defined in the materials) moves for an order rectifying the register and directing the
conversion to Land Titles Conversion Qualified of certain real property known municipally as 33 Main
Street, Dundas, Ontario (the “Property”). The requested order arises from circumstances described
in the Receiver’s Third Report which includes the affidavit of Walter Burych dated August 25, 2021.
Mr. Burych is a senior lawyer with the law firm which represents the Applicant, Buduchnist Credit
Union.
 
In his affidavit, Mr. Burych explains the issues relating to title to the Property which are described in
paras. 13 to 35 of his affidavit. I have reviewed this affidavit and accept the evidence given by Mr.
Burych.
 
The first issue relates to a land description error in respect of part of Lot 8 (Part 4 on Plan 62R-6246)
(described as the “Triangle” in para. 16 of Mr. Burych’s affidavit) which was excluded on Plan 62R-
6246 from Instrument No. CD339630 that led to the identical error on Instrument No. CD506914. An
attempt was made to rectify the error, as described in para. 24 of Mr. Burych’s affidavit, through
registrations of (i) Plan 62R-14692 depicting the correct legal description of the Property, (ii)
Instrument VM243010 (a Transfer/Deed of Land by Elm Villa Retirement Homes Inc. to the current
owner), and (iii) Instrument No. VM243865, a Quit Claim Deed from Martin T. Jeremias and Harjer
Corporation Limited (formerly Jerdun Investments Limited).
 
The second issue stems from a poorly defined physical boundary between the Southern limit of Lot
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Commercial List Court No. CV-21-00661132-00CL 


 


ONTARIO 


SUPERIOR COURT OF JUSTICE  


[COMMERCIAL LIST]  


 


THE HONOURABLE  


JUSTICE CAVANAGH 


) 


) 


) 


TUESDAY, THE 7th  


DAY OF SEPTEMEBR, 2021 


 


B E T W E E N: 


 


BUDUCHNIST CREDIT UNION LIMITED 


Applicant  


- and - 


DUNDAS RETIREMENT PLACE INC., MAPLE RETIREMENT HOME INC. and 


1059244 ONTARIO INC. 


Respondents 


APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND 


INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF 


THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 


 


 


 


ORDER  
(Conversion of Property to Land Titles Conversion Qualified) 


 


THIS MOTION, made by MNP Ltd., in its capacity as Court-appointed receiver (the 


“Receiver”), without security, of all of the assets, undertakings and properties of Dundas 


Retirement Place Inc., Maple Retirement Homes Inc. and 1059244 Ontario Inc.  (collectively, the 


“Debtors”) for an order, inter alia, rectifying the register and directing the conversion to Land 


Titles Conversion Qualified of the real property known municipally as 33 Main Street, Dundas, 


Ontario and legally described as Lots 8, 9, 10 & Part Lot 11, Registrar’s Compiled Plan 1401, 


designated as Part 1 on Reference Plan 62R-14692, in the Town of Dundas, in the Regional 
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Municipality of Hamilton-Wentworth (the “Property”), was heard virtually by “Zoom” 


videoconference on this day in Toronto, Ontario. 


ON READING the third report of the Receiver, dated August 26 2021 (the “Third 


Report”) and on hearing the submissions of counsel for the Receiver and counsel to such other 


parties as reflected in the attendance sheet, no one else appearing for any other person on the 


service list, although properly served as appears from the affidavits of Amanda Adamo, sworn 


August 26, 2021, filed:  


1. THIS COURT ORDERS that (a) the Quit Claim Deed from Martin T. Jeremias and Harjer 


Corporation Limited (formerly Jerdun Investments Limited) registered on title to the 


Property on December 11, 1998 as Instrument No. VM243865 and (b) the Quit Claim Deed 


from the Estate of Wallace Culver Cattel registered on title to the Property on December 


11, 1998 as Instrument No. VM243868, are sufficient to rectify the register so as to affirm 


that the whole of the Property, as described in the Transfer/Deed registered on title to the 


Property on September 2, 1998 in Instrument No. VM243010 (the “Transfer Deed”), was 


properly transferred by Elm Villa Retirement Homes Inc. (“Elm Villa”) to 1156564 


Ontario Inc., now known as Dundas Retirement Place Inc. (“Dundas”). 


2. THIS COURT ORDERS that, for greater certainty, the Transfer Deed and sale of the 


Property from Elm Villa Dundas and the legal description of the Property as contained in 


the Transfer Deed, are hereby confirmed and validated. 


3. THIS COURT ORDERS that any contravention of the Planning Act, R.S.O. 1990, c. 


P.13, as amended, resulting from the Transfer Deed and sale of the Property from Elm Villa 


to Dundas or relating to those portions of the Property described in the Quit Claim Deeds 


referenced in Paragraph 1 of this Order are hereby rectified and validated. 


4. THIS COURT DECLARES that Dundas now holds good and valid title to the Property 


as described in the Transfer Deed. 
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5. THIS COURT ORDERS that this order shall be good and sufficient evidence of 


ownership of the Property for the purposes of Section 32(1) of the Land Titles Act, R.S.O. 


1990 c. 15 and THIS COURT ORDERS AND DIRECTS that:  


a. the receiver in the within proceedings register a copy of this Order against title to 


the Property; and  


b. the Land Registrar for the Registry Division of the Land Registry Office for 


Wentworth (No. 62) Hamilton immediately convert the Property from “Registry” 


to “Land Titles Conversion Qualified”. 


6. THIS COURT ORDERS that this order is effective from today’s date and is enforceable 


without the need for entry and filing. 


            


      _____________________________ 
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BUDUCHNIST CREDIT UNION LIMTED  v.     DUNDAS RETIREMENT PLACE INC., et 


al. 


Applicant                                                                  Respondents   


 


APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 


R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 


1990, c. C.43, AS AMENDED  
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Proceedings commenced at Hamilton 


 


ORDER (Conversion of Property to Land Titles 
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LOOPSTRA NIXON LLP 
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R. Graham Phoenix  
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Email: gphoenix@loonix.com  


 


Lawyers for the Receiver 
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Commercial List Court No. CV-21-00661132-00CL 


 


ONTARIO 


SUPERIOR COURT OF JUSTICE  


[COMMERCIAL LIST]  


 


THE HONOURABLE  


JUSTICE CAVANAGH 


) 


) 


) 


TUESDAY, THE 7th 


DAY OF SEPTEMBER, 2021 


 


B E T W E E N: 


 


BUDUCHNIST CREDIT UNION LIMITED 


Applicant  


- and - 


DUNDAS RETIREMENT PLACE INC., MAPLE RETIREMENT HOME INC. and 


1059244 ONTARIO INC. 


Respondents 


APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND 


INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF 


THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 


 


 


 


ORDER  
(Administrative Relief) 


 


THIS MOTION, made by MNP Ltd., in its capacity as Court-appointed receiver (the 


“Receiver”), without security, of all of the assets, undertakings and properties of Dundas 


Retirement Place Inc., Maple Retirement Homes Inc. and 1059244 Ontario Inc.  (collectively, the 


“Debtors”) for an order, inter alia: 


(a) increasing the principal amount that the Receiver may borrow under the Receiver’s 


Borrowings Charge, as established by - and defined in - the Order or the Honourable 


Justice Parayeski dated December 23, 2020 (the “Receivership Order”);  
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(b) approving the fees and disbursements of the Receiver and its counsel, Loopstra Nixon 


LLP; and 


(c) approving the third report of the Receiver, dated August 26, 2021 (the “Third Report”), 


as well as the activities of the Receiver described therein 


was heard virtually by “Zoom” videoconference on this day in Toronto, Ontario. 


ON READING the Third Report and on hearing the submissions of counsel for the 


Receiver and counsel to such other parties as reflected in the attendance sheet, no one else 


appearing for any other person on the service list, although properly served as appears from the 


affidavits of Amanda Adamo, sworn August 26, 2021, filed:  


1. THIS COURT ORDERS that the Third Report, as well as the activities of the Receiver 


described therein, are hereby approved. 


2. THIS COURT ORDERS that paragraph 24 of the Receivership Order is hereby amended 


to increase the principal amount that the Receiver is authorized and empowered to borrow 


thereunder by $400,000 to an aggregate total principal amount of $600,000, which amount, 


for greater certainty, shall be secured by the Receiver’s Borrowings Charge established by 


the Receivership Order. 


3. THIS COURT ORDERS THIS COURT ORDERS that the fees and disbursements of 


the Receiver and its counsel, Loopstra Nixon LLP, as set out in the fee affidavits attached 


to the Third Report as Appendix “F” and Appendix “G”, respectively, are hereby approved. 


4. THIS COURT ORDERS that this order is effective from today’s date and is enforceable 


without the need for entry and filing. 


            


      _____________________________ 
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BUDCHINIST CREDIT UNION LIMITED  v.     DUNDAS RETIREMENT PLACE INC., et al. 
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APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 


SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED  


 


 


                             Commercial List Court File No. CV-21-00661132-00CL 


ONTARIO 


SUPERIOR COURT OF JUSTICE                         


[COMMERCIAL LIST] 


 


Proceedings commenced at Hamilton 


ORDER re: Administrative Relief                                       


 


LOOPSTRA NIXON LLP 


135 Queens Plate Drive – Suite 600 


Toronto, ON M9W  6V7 


Tel: (416) 748-4776 


Fax: (416) 746-8319 


 


R. Graham Phoenix  


gphoenix@loonix.com  


 


Sarah White 


swhite@loonix.com  


 


Lawyers for the Court-Appointed Receiver, MNP Ltd. 


 


 
 



mailto:gphoenix@loonix.com

mailto:swhite@loonix.com



				2021-09-07T13:23:56-0400

		Mr. Justice Cavanagh











10, RCP 1401 (Lot 10 forming part of the Property) and the Northern limit of Lot 11, RCP 1401. The
history with respect to this issue is also set out in Mr. Burych’s affidavit, at paras. 26 to 35. The error
relates to a strip of land that, in error, was not included in a conveyance of the Northern portion of
Lot 11 by Instrument No. DN15735 in 1939. The strip is a remnant of title from Instrument AB56533
owned by Wallace C. Cattel and Lorna I. Cattel as joint tenants. When, in 1998, the owner of the
Property at the time, Elm Villa Retirement Homes Inc. was looking to sell the Property, there was (i) a
deposit in August 1998 of Plan 62R-14692, (ii) conveyance of the Property to the current owner by
Instrument No. VM243010 in September 1998 using the current description for the Property, and
(iii) the registration of a Quit Claim on December 11, 1998 as Instrument No. VM243868 whereby
the Estate Trustees for the Estate of Wallace C. Cattel attempted to quit claim any interest the Cattel
Estate had in Lot 11 included in Plan 62R-14692, that being the strip. The Quit Claim also confirms
that Elm Villa Retirement Homes Inc. is possessed of and occupying the strip.
 
Section 159 of the Land Titles Act provides as follows: "Subject to any estates or rights acquired by
registration under this Act, where a court of competent jurisdiction has decided that a person is
entitled to an estate, right or interest in or to registered land or a charge and as a consequence of
the decision the court is of opinion that a rectification of the register is required, the court may
make an order directing the register to be rectified in such manner as is considered just.”
 
I am satisfied based on the evidence given by Mr. Burych that the requested order should be made.
Neither issue affects adjacent lands, as the  landowners to the North and the South hold title
registered in Land Titles, which property descriptions do not overlap or conflict in any way with the
registered description of the Property. I am satisfied that no party will be materially prejudiced if the
requested conversion were ordered. The Northern and Southern neighbours were given notice of
this motion. The Southern neighbour consents to the requested order and the Northern neighbour
did not express opposition.
 
For these reasons, I grant the requested motion.
 
The Receiver also moves for an order (i) increasing the principal amount that the Receiver may
borrow under the Receiver's Borrowings Charge, as established by - and defined in - the Order of the
Honourable Justice Parayeski dated December 23, 2020, (ii) approving the fees and disbursements of
the Receiver and its counsel, and (iii) approving the third report of the Receiver dated August 26,
2021 and the activities of the Receiver described therein. I am satisfied that the requested order
should be made.
 
Orders to issue in forms of attached order signed by me.
 
 

      Cavanagh J.
 
 


