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OVERVIEW 

1. Del Equipment Inc. (“DEL” or the “Company”) brings a second motion seeking a further 

preservation order as a result of Gin-Cor Industries Inc.’s (“Gin-Cor”) failure to comply with 

the first preservation order granted by this Court on October 22, 2019 (the “Preservation 

Order”), which, among other things, required Gin-Cor to transfer funds in the amount of 

$874,107.08 (the “Funds”) to MNP Ltd. in its capacity as monitor (the “Monitor”) by no later 

than October 25, 2019. 

BACKGROUND 

2. On October 22, 2019, DEL sought protection from its creditors under the Companies’ Creditors 

Arrangement Act (the “CCAA”) and obtained an Initial Order which, among other things, 

granted a stay of proceedings and other customary relief in respect of DEL and its business. 

3. Also on October 22, 2019, DEL obtained the Preservation Order that required Gin-Cor to transfer 

$874,107.08, representing the Funds it wrongfully received from Mack Defense, LLC (“Mack 

Defense”) via wire transfers on or about August 28, 2019, and September 5, 2019, to the Monitor 

by no later than October 25, 2019. 

4. Gin-Cor failed to transfer $874,107.08 to the Monitor as required pursuant to the Preservation 

Order. Through its counsel, Gin-Cor has asserted that it has no obligation to make any payment 

to the Monitor pursuant to the Preservation Order as it commingled and depleted the Funds 

following their receipt from Mack Defense.  

5. This supplemental factum is delivered in response to Gin-Cor’s arguments in this regard. DEL 

otherwise continues to rely on the facts and law as detailed in its factum dated October 21, 2019. 
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FACTS 

6. The key facts DEL relies upon can be summarized as follows:1 

(a) DEL was (and is) entitled to payment of $874,107.08 from Mack Defense for the up-fit 

and supply of certain trucks delivered by DEL in May and June 2019; 

(b) Gin-Cor improperly directed Mack Defense to pay Gin-Cor for these trucks 

notwithstanding that Gin-Cor had no entitlement to receive such payment. At the time of 

the improper instruction, Gin-Cor was managing DEL’s business and, as such, was a 

fiduciary to DEL; 

(c) Based on the improper payment instructions provided by Gin-Cor, Mack Defense paid a 

total of $874,108.08 to Gin-Cor via wire transfers made on August 28 and September 5, 

2019;  

(d) Even though Gin-Cor’s management of the DEL business had been terminated by the 

time Gin-Cor received the Funds, Gin-Cor continued to owe DEL fiduciary duties with 

respect to its receipt of the Funds, which it knew were intended to be paid by Mack 

Defense to DEL; 

(e) There is no basis upon which Gin-Cor was entitled to receive or keep the payments it 

received from Mack Defense; 

                                                 

1 The facts DEL relies on are outlined in detail in its October 21 factum and are not repeated here for brevity. 
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(f) Gin-Cor has admitted that the payments it received from Mack Defense are DEL’s funds. 

As discussed further below, Gin-Cor acknowledged that the Funds were “Del funds” after 

Gin-Cor had transferred the Funds to another account; and 

(g) Gin-Cor has refused to pay over the Funds it received from Mack Defense to DEL based 

on Gin-Cor’s (incorrect) theory that it can set-off the Funds against other amounts 

allegedly owing from DEL to Gin-Cor. 

Affidavit of Douglas Lucky sworn October 20, 2019 (the “Lucky Affidavit”) 
at paras. 61 – 66; Applicant’s Application Record dated October 22, 2019 (the 
“Application Record”), Tab 4. 

7. In the nearly two-weeks since Gin-Cor was served with the Preservation Order, it has made no 

attempt to contest any of these facts or otherwise justify its unlawful receipt and retention of the 

Funds. Rather Gin-Cor, through correspondence from its counsel, has taken the position it is not 

required to make any payment to the Monitor pursuant to the Preservation Order as it has 

commingled or depleted the Funds in the ordinary course of its business.  

Affidavit of Andrew Harmes sworn November 1, 2019 (the “Harmes Affidavit”), at 
Exhibit “B”; Motion Record of the Applicant dated November 1, 2019 (the “Motion 
Record”), Tab 2, 

8. In support of this contention, Gin-Cor’s counsel delivered a redacted TD Canada Trust bank 

account statement identified as being a Gin-Cor bank account statement for the period August 

29, 2019, through October 24, 2019.2 The bank statement reflects receipt of wire payments in the 

amount of $62,402.33 on August 29, 2019, and $811,669.75 on September 5, 2019, which 

                                                 

2 Counsel to Gin-Cor’s letter to counsel to DEL and the Monitor dated October 29, 2019, enclosing the bank statement was 
inadvertently misfiled and had not been reviewed by counsel to DEL prior to the delivery of the Motion Record on November 
1, 2019. As such, a copy was not included in the Harmes Affidavit. A copy of the letter is attached hereto as Schedule “C”.  
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amounts and dates generally correspond with DEL’s understanding of when Gin-Cor received 

the payments from Mack Defense, and the amounts thereof.  

9. On the same day the payment of $811,669.75 was received from Mack Defense, Gin-Cor’s bank 

statement reflects a $1.14 million debit to “BCRS Payment”. As: (i) Gin-Cor only had $1,705.52 

in its bank account at the start of the day on September 4, 2019; and (ii) less that $12,000 was 

debited over the course of the day for other payments, all or substantially all of the Mack Defense 

payment received on September 5, 2019 was transferred to “BCRS Payment”. 

10. Gin-Cor’s bank statement also shows numerous other entries for “BCRS Payment” as well as 

“BCRS Advance” over the period, which entries appear to reflect payments to, and advances 

from, another Gin-Cor account. Based on the bank statement, it appears that Gin-Cor’s bank 

account is operated in tandem with this other account, with any daily surplus balance in Gin-

Cor’s bank account being paid to the other account, and any daily shortfall in the cash balance 

being funded from the other account.  

11. Gin-Cor has not provided any bank statements for this other account. 

12. Gin-Cor has not provided any evidence to show that the Funds it received from Mack Defense 

were actually dissipated, rather, the evidence provided only shows that the Funds were moved 

from one account to the other. 

ARGUMENT 

13. The only defence raised by Gin-Cor to justify its non-compliance with the Preservation Order 

and its opposition to this motion is that it commingled and/or depleted the Funds, which it knew 

or ought to have known were not intended to be paid to it.  Relying on its own misconduct in 



- 5 - 

 

failing to have segregated, returned or paid over the payments it wrongfully received from Mack 

Defense, Gin-Cor then argues that there is no readily identifiable “specific fund” within the 

meaning of Rule 45.02 for a preservation order to attach to. This argument is incorrect for the 

following reasons. 

COMMINGLING DOES NOT MEAN THERE IS NO “SPECIFIC FUND” 

14. This Court has previously clarified the meaning of a readily identifiable “specific fund” within 

the meaning of Rule 45.02 as it relates to issues of commingling: 

The first part of the “specific fund” requirement can be satisfied if the plaintiff 
shows that a specified and differentiated sum of money exists under the control of 
the defendant or a third party. The money in question does not have to be physically 
separated or segregated from other monies. It does not have to be bound in a rubber 
band and secured in a safety deposit box, or hidden under a mattress. Most 45.02 
claims are for funds that are “sitting in” a bank account. But modern banking does 
not keep actual funds in a bank account or even trust account. The account holder’s 
right to the monies in her bank account is based on related and supporting 
documentation. To accord with modern banking practices, it is enough if the 
specified amount is sufficiently differentiated by a book-keeping entry or line-item 
description in an accounting ledger or other related financial documentation. The 
key requirement is not actual or physical segregation but a sufficient 
differentiation. [emphasis added] 

3Genius Corp. v. Locationary Inc., 2016 ONSC 4092 at para. 14 [3Genius]; Supplemental 
Book of Authorities dated November 4, 2019 (the “BOA”), Tab 1. 

15. In 3Genius, the Court went on to note that a Rule 45.02 order can be made in respect of certain 

funds held as part of a company’s general corporate funds.  The Court noted that the fact that 

funds are comingled or inter-mingled is not relevant because monies “always are” comingled or 

inter-mingled and what is important is whether or not the funds can be differentiated by an 

accounting entry or other means: 

It is important to understand, however, that a specific fund can sometimes be found 
in a defendant’s or third party’s general corporate funds. This will happen when  
the claimed fund is, or is likely to be, differentiated by a book-keeping entry or 
line-item description in a financial ledger. The point is not that the monies are not 
co-mingled or inter-mingled because they always are - whether in trust accounts 
or general bank accounts. The question is whether the claimed fund is reasonably 
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identifiable (i.e. differentiated) by a book-keeping entry or other line-item 
descriptor. 

3Genius, supra at para. 16; BOA, Tab 1. 

16. DEL is not claiming a general entitlement to Gin-Cor’s corporate funds. Rather, it claims that 

two specific payments received by Gin-Cor from Mack Defense – which payments are clearly 

identified in Gin-Cor’s bank statement as being received by it on August 28 and September 5 – 

constitute a readily identifiable specific fund to which it has trust and other proprietary claims. 

The fact that Gin-Cor might have moved the funds it received from Mack Defense from one 

account to another does not defeat this Court’s ability to preserve such funds – indeed, such 

movement and allegations that the funds received from Mack Defense are going to be used in 

Gin-Cor’s business only heightens the need for a Rule 45.02 order.  In light of the clear 

delineation of the Mack Defense payments in Gin-Cor’s bank statements as can be determined 

by the wire-transfer and other accounting entries, such funds remain a “specific fund” 

notwithstanding their commingling with other funds on deposit in Gin-Cor’s account. As 

referenced above, Gin-Cor itself continued to treat the Funds as a “specific fund” as Gin-Cor 

acknowledged on September 18, 2019 – after the Funds had been transferred to the other Gin-

Cor account – that the Funds were “Del funds”. 

Lucky Affidavit, para. 62(g); Application Record, Tab 4E. 

THE MACK DEFENSE FUNDS HAVE NOT BEEN DEPLETED, OR ARE TRACEABLE  

17. Gin-Cor further argues that, following their receipt, it depleted the Funds such that the specific 

funds requirement is not met. While some authorities have suggested that the depletion of funds 

from a general account may be relevant in determining whether a specific fund exists, others 
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have held that it remains open to the Court to find the existence of a specific fund even where 

funds have been depleted, or to trace funds as necessary to prevent an injustice.3    

18. On the facts, there has been no depletion that prevents the Court from finding the continuing 

existence of a readily identifiable specific fund.  

19. To the contrary, the evidence only discloses that Gin-Cor moved the Funds from one bank 

account to another.  In particular, Gin-Cor’s bank statement specifically discloses that the vast 

majority of the Funds it wrongfully received from Mack Defense were transferred to the other 

account on September 5, 2019. There is no evidence that the Funds wrongfully received by Gin-

Cor have been depleted; rather, they stand to the credit of Gin-Cor’s other account, and remain 

available to Gin-Cor as readily identifiable specific funds to be transferred to the Monitor.4  

INJUNCTIVE RELIEF IS AVAILABLE IN THE ALTERNATIVE 

20. Even if the Court determines that the deposit of the Funds into Gin-Cor’s bank account or the 

subsequent transfer of the Funds to its other account result in the Funds being sufficiently 

differentiated so as to preclude relief under Rule 45.02, it remains open to the Court to grant 

injunctive relief under both Section 101 of the Courts of Justice Act (Ontario) and/or Section 11 

of the CCAA to prevent an injustice to DEL and its creditors.5 

                                                 

3 See Deol v. Morcan Financial Inc., 2011 ONSC 7113 at para. 11, commenting that tracing a specific fund may be done in 
the appropriate circumstances to prevent an injustice (BOA, Tab 2) and also Leung Estate v. Leung, 2004 CarswellOnt 1366 
(Ont. S.C.J. [Estates List]) at paras. 21-23 [Leung], where the specific funds in question were traced from the deceased’s 
account into a corporate account and corporate assets were ordered paid over under Rule 45.02 (BOA, Tab 3). Leung also 
stands for the broader proposition that a Court has authority under both Rule 45.02 to require a defendant to pay over general 
corporate assets. While some subsequent decisions have criticized this reasoning, Leung has not been overturned. 
4 While Gin-Cor has not provided the statement for its other account, it follows that the current availability in the other 
account is approximately $874,108.08 higher than it would otherwise be had Gin-Cor not received and wrongfully retained 
the Funds.  
5 The test for injunctive relief under section 101 of the Courts of Justice Act (Ontario) is well known: (i) a serious issue to be 
tried (a low threshold); (ii) irreparable harm (which can include inability to collect on a judgment); and (iii) balance of 
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Leung, at para. 26. BOA, Tab 3, at para. 26. 
 
Courts of Justice Act, R.S.O. 1990, c. C.43 section 101. 
 
CCAA, section 11. 

21. The uncontested facts are that Gin-Cor wrongfully received nearly $1 million dollars it knew or 

ought to have known it was not entitled to receive. Rather than return the Funds to Mack Defense, 

pay them over to DEL (whom they knew or out to have known was the intended payee) or, at a 

minimum, segregate the Funds, Gin-Cor instead opted to treat the Funds as its own monies.  

22. Gin-Cor’s actions were a contributing factor to the commencement of the CCAA proceedings, 

and its wrongful retention of the Funds threaten to seriously prejudice DEL and its creditors, 

including to the extent Gin-Cor may gain a “leg-up” on other unsecured creditors via its wrongful 

receipt and retention of the Funds. In treating the Funds as its own, Gin-Cor’s conduct also 

demonstrates that there is a serious risk of dissipation of assets in advance of DEL obtaining 

judgment or other relief against Gin-Cor. 

23. Granting an order requiring Gin-Cor to pay an amount equal to the Funds to the Monitor 

notwithstanding any commingling or dissipation is necessary to protect the interests of DEL and 

its other creditors and preserve the status quo that would have existed but for Gin-Cor’s wrongful 

conduct. 

                                                 

convenience. In addition, this Court has jurisdiction under section 11 of the CCAA to make any order that it considers 
appropriate in the circumstances. Given DEL’s claim against Gin-Cor represents a significant asset of the debtor, and the 
unfairness that would result amongst DEL’s creditors if DEL were ultimately not able to obtain satisfaction of the relief it 
will ultimately obtain against Gin-Cor, the balance of convenience strongly favours the granting of injunctive relief to protect 
both DEL and its general body of creditors. 
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CONCLUSION

24. There is no basis to Gin-Cor's contention that it is not required to comply with the Preservation

Order as a result of the Funds being deposited into its bank account and subsequently moved to

another account. Upon payment to Gin-Cor, the Funds were a readily identifiable specific fund

by virtue of their receipt being specifically recorded in Gin-Cor's bank statements. They

remained a specific fund when they were recorded as being transferred to another Gin-Cor

account, and remain sufficiently differentiated and available to Gin-Cor to be transferred to the

Monitor pending this Court's determination of DEL's claims against Gin-Cor.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

November 4, 2019

Goodmans LLP

Jason Wadden
Christopher G. Armstrong
Andrew Harmes
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