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Court File No.: CV-19-629552-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF DEL EQUIPMENT INC.

Applicant

NOTICE OF MOTION

(returnable May 27, 2020)

Del Equipment Inc. (“DEL” or the “Company”) will make a motion before Justice
Hainey of the Ontario Superior Court of Justice (Commercial List) (the “Court”) on May 27,
2020, at 11:00 a.m. or as soon thereafter as the motion can be heard by judicial videoconference
call in light of the COVID-19 crisis. Please refer to the videoconference details attached as
Schedule “A” hereto in order to attend the motion and advise if you intend to join the motion by

emailing Andrew Harmes at aharmes@goodmans.ca.

PROPOSED METHOD OF HEARING: The motion is to be heard by videoconference or,

alternatively, in writing.

THE MOTION IS FOR:

1. An Order (the “Auction Approval Order”), in substantially the form attached at Tab 3

of DEL’s Motion Record dated May 19, 2020, among other things:



(@)

(b)

(©)

(d)

-2-

approving the auction services agreement (the “Auction Services Agreement”)
between DEL and Infinity Asset Solutions Inc. (the “Auctioneer”) dated May 19,

2020 and the transactions contemplated thereby;

authorizing DEL, with the assistance of the Auctioneer, to conduct a sale of the
Residual Assets (as defined below) in accordance with the Auction Approval

Order and the Auction Services Agreement;

authorizing and directing the Company to take any and all actions as may be
necessary or desirable to implement the Auction Services Agreement and the

transactions contemplated thereby; and

authorizing DEL to conduct a self-liquidation of the Residual Assets located at the
Company’s Montreal branch and to take all actions as may be necessary or

desirable to implement such self-liquidation; and

2. Such further and other relief as counsel may request and this Court may permit.

THE GROUNDS FOR THE MOTION are as follows:

3. On October 22, 2019, DEL was granted protection from its creditors under the

Companies’ Creditors Arrangement Act (the “CCAA”) pursuant to the Initial Order of the Court

(the “Initial Order”). The Initial Order, among other things, (i) appointed MNP Ltd. as the

monitor (the “Monitor”) of DEL in the CCAA proceedings, (ii) granted a stay of proceedings in

respect of DEL until and including November 21, 2019, or such later date as the Court may order

(the “Stay Period”), and (iii) approved DEL’s commencement of a sale and investment
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solicitation process (the “Sale Process”). The Stay Period was subsequently extended by further

orders of this Court to September 18, 2020.

4. The Sale Process was designed as a flexible process to canvass the market with a view to
identifying potential parties that might be interested in considering transactions in respect of
DEL in a variety of forms, including potential transactions involving the nation-wide DEL
business as a going concern, or selling individual DEL branches or specific lines of business.
The Sale Process took place over a more than three month period that allowed for a full

canvassing of the market with respect to all of DEL’s business and assets.

5. On February 27, 2020, this Court granted an Order (the “Approval and Vesting
Order”), among other things, approving a sale transaction (the “DPI Transaction”) pursuant to
an asset purchase agreement dated as of February 21, 2020 between DEL and Drive Products

Inc. The DPI Transaction closed on March 31, 2020.

6. Having completed the DPI Transaction, the Company has now sold its core assets and

business.

7. Concurrent with the issuance of the Approval and Vesting Order on February 27, 2020,
this Court also granted an Order, among other things, authorizing DEL to continue to explore
opportunities for the sale of its remaining branches and assets not included within the scope of
the DPI Transaction (the “Residual Assets”) and, with the prior approval of the Monitor, to enter

into any transaction in respect of the Residual Assets for proceeds equal to or less than $250,000.

8. The Company and its advisors, with the assistance and under the oversight of the

Monitor, had been working diligently both prior to and following closing of the DPI Transaction
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to advance potential additional value maximizing transactions in respect of the Residual Assets,

including the possibility of a going concern transaction for one or more branches.

9. The Company’s efforts in this regard were disrupted by the COVID-19 pandemic which,
among other things, presented challenges for a party who was potentially interested in the going
concern sale of one of DEL’s Western Canadian branches to attend DEL’s premises to perform

necessary due diligence.

10.  The Company canvassed three other parties that had been contacted during the Sale
Process and the Company believed may have had an interest in some or all of the Residual
Assets in order to assess whether such parties had any interest in the current circumstances, but
such parties have not indicated any interest in pursuing a transaction in respect of the Residual

ASSets.

11. In light of the comprehensive nature of the Sales Process and considering the challenges
associated with re-marketing the Residual Assets more broadly in the current environment,
including the associated expenses as well as the practical difficulties and significant uncertainty
posed by the COVID-19 pandemic, the Company, in consultation with the Monitor, decided to

initiate a process for the potential liquidation of the Residual Assets.

12.  The Company contacted the Auctioneer, who was the only liquidator to respond to the
Company’s invitation to provide liquidation proposals during the Sale Process, to request that the

Auctioneer submit a comprehensive liquidation proposal for the Residual Assets.

13.  After careful consideration of all available options and in consultation with its

professional advisors and the Monitor, the Company determined that it was in the best interests
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of DEL and its stakeholders to proceed with an orderly liquidation of the Residual Assets and

proceeded to negotiate and execute the Auction Services Agreement.

14.  The Auction Services Agreement provides for the Auctioneer to conduct online auctions
of the Residual Assets located at the Company’s Vancouver (Port Coquitlam), Calgary,
Edmonton and Moncton branches over the course of June 2020. Pursuant to the Auction Services
Agreement, the Auctioneer will pay a net minimum guarantee to the Company, and auction

proceeds above a certain threshold will be split 85% to DEL and 15% to the Auctioneer.

15.  The Company will carry out a self-liquidation of the relatively small amount of Residual

Assets located at its Montreal branch with the assistance of experienced management.

16. The proposed liguidation sale under the Auction Services Agreement, coupled with a
self-liquidation of the Company’s assets located at its Montreal branch, is in the Company’s
best interests and will maximize the value of the Residual Assets for the benefit of DEL and its

stakeholders in an expeditious manner.

17.  The Monitor supports the approval of the proposed Auction Approval Order.

18.  Such other grounds as further set out in the affidavit of Douglas Lucky sworn May 19,

2020 (the “Lucky Affidavit™).

19.  The provisions of the CCAA, including sections 11 and 36, and this Court’s equitable

jurisdiction thereunder.

20. Rules 1.04, 1.05, 2.03, 3.02, 16, 37, and 39 of the Rules of Civil Procedure, R.R.O. 1990,

Reg. 194, as amended.
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21.  Such further and other grounds as counsel may advise and this Court may permit.
THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

22.  The Lucky Affidavit and the exhibits attached thereto; and

23.  Such further and other materials as counsel may advise and this Court may permit.

May 19, 2020 GOODMANS LLP
Barristers & Solicitors
333 Bay Street, Suite 3400
Toronto, Canada M5H 2S7

Christopher G. Armstrong LSO#: 51148B
carmstrong@goodmans.ca

Andrew Harmes LSO#: 73221A
aharmes@goodmans.ca

Tel:  416.979.2211
Fax: 416.979.1234

Lawyers for Del Equipment Inc.



SCHEDULE “A”
Videoconference Details

To join hearing using a computer:
https://us02web.zoom.us/}/89253496880?pwd=SCtoMONG6SFBlano5Uk56a1hsQjInQT09

Meeting ID: 892 5349 6880
Password: 507812

To join hearing by phone:

One tap mobile
+16475580588,,89253496880#,,1#,507812# Canada
+16473744685,,892534968804#,,1#,507812# Canada

Meeting ID: 892 5349 6880
Password: 507812

OR Dial by your location
+1 778 907 2071 Canada
+1 438 809 7799 Canada
+1 587 328 1099 Canada
+1 647 374 4685 Canada
+1 647 558 0588 Canada
Meeting ID: 892 5349 6880
Password: 507812

Find your local number: https://zoom.us/u/aealL mcB9g8
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Court File No. CV-19-629552-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF DEL EQUIPMENT INC.

Applicant

AFFIDAVIT OF DOUGLAS LUCKY
(sworn May 19, 2020)

I, Douglas Lucky, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

. INTRODUCTION

1. I am the Chief Restructuring Officer (“CRQO”) of Del Equipment Inc. (“DEL” or the
“Company”). Prior to completing the DPI Transaction (as defined below), DEL was a Canadian
truck body and equipment “up-fitter” that engineered, designed, manufactured and sold special
truck bodies, attachments, equipment and work-ready vehicles nationwide through its six
manufacturing and distribution locations. DEL retained 2255987 Ontario Limited o/a Strategic
Results Advisors (a company which | am the principal of) on July 23, 2019, to provide
restructuring and turn-around advisory services. | was appointed by DEL as CRO immediately
prior to the Company’s commencement of the within proceedings under the Companies’
Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the “CCAA”), with such
appointment becoming effective upon the issuance by this Court of the Initial Order (as defined

below). Accordingly, 1 have personal knowledge of the matters to which | depose in this



affidavit. Where | do not possess personal knowledge, | have stated the source of my

information and, in all such cases, believe it to be true.?

2. This Affidavit is sworn in support of the motion by the Company for an Order (the
“Auction Approval Order”) approving the auction services agreement (the “Auction Services
Agreement”) between DEL and Infinity Asset Solutions Inc. (the “Auctioneer”) dated May 19,

2020 and the transactions contemplated thereby.

1. BACKGROUND

3. On October 22, 2019, DEL sought and obtained an order of this Court (the “Initial
Order”) providing creditor protection and related relief under the CCAA. The Initial Order also
appointed MNP Ltd. as the Court-appointed monitor of DEL in these CCAA proceedings (the
“Monitor”) and approved DEL’s proposed sale and investment solicitation process (the “Sale
Process”) pursuant to which the Company would seek to identify a going-concern solution or
other transaction that maximizes the value of DEL and its business for the benefit of the

Company and all stakeholders.

4, On February 27, 2020, this Court granted an Order (the “Approval and Vesting
Order”), among other things, approving a sale transaction (the “DPI Transaction”) between
DEL and Drive Products Inc. (“DPI”) resulting from the Sale Process which, among other
things, resulted in the going concern sale of DEL’s Ontario business (which represented a

significant portion of its overall business) and certain additional assets to DPI, as well as the

! Capitalized terms not defined herein shall have the meaning given to them in my affidavit previously sworn in
these proceedings on October 20, 2019, in support of the Initial Order (the “Initial Affidavit”). Unless otherwise
indicated, monetary references in this affidavit are references to Canadian dollars.



employment by DPI of 36 of DEL’s employees. Further information with respect to the DPI
Transaction and the Sale Process leading thereto is set out in my affidavit sworn February 22,
2020 (the “DPI Transaction Affidavit”) in connection with the Company’s motion for approval

of the DPI Transaction, a copy of which (excluding exhibits) is attached as Exhibit “A” hereto.

5. The DPI Transaction closed on March 31, 2020. Having completed the DPI Transaction,

the Company has now sold its core assets and business.

6. Concurrent with the issuance of the Approval and Vesting Order on February 27, 2020,
this Court also granted an Order (the “Stay Extension, KERP and Litigation Protocol
Approval Order”), among other things, authorizing DEL to continue to explore opportunities
for the sale of its remaining branches and assets not included within the scope of the DPI
Transaction (the “Residual Assets”) and, with the prior approval of the Monitor, to enter into

any transaction in respect of the Residual Assets for proceeds equal to or less than $250,000.

7. As described in my affidavit sworn on April 20, 2020, the Company and its advisors,
with the assistance and under the oversight of the Monitor, had been working diligently both
prior to and following closing of the DPI Transaction to advance potential additional value
maximizing transactions in respect of the Residual Assets, including the possibility of a going
concern transaction for one or more branches. However, the timing and prospect of completing
any transaction(s) in respect of the Residual Assets has been negatively impacted by the COVID-
19 pandemic. As such, the Company has determined that the best way to maximize recoveries
for stakeholders is through an orderly liquidation of the Residual Assets, and is seeking approval

of the Auction Services Agreement to complete this objective.



I11.  SALE EFFORTS

8. As set out in detail in the DPI Transaction Affidavit, the Company and its professional
advisors conducted an extensive review of potential options and alternatives through the
comprehensive and competitive Sale Process, pursuant to which the Company solicited
indications of interest and potential bids from a broad range of prospective parties. The Sale
Process was designed as a flexible process to canvass the market with a view to identifying
potential parties that might be interested in considering transactions in respect of DEL in a
variety of forms, including potential transactions involving the nation-wide DEL business as a
going concern, or selling individual DEL branches or specific lines of business. The Sale
Process took place over a more than three month period that allowed for a full canvassing of the

market with respect to all of DEL’s business and assets.

9. During the Sale Process, the Company, with the assistance of the Monitor, also solicited
liquidation proposals from seven third-party liquidators with experience handling liquidations in
the context of court-supervised insolvency proceedings as a means of bench-marking the
expressions of interest (“EOIs”) received in the Sale Process and providing flexibility to DEL in
the event a going concern transaction could not be identified. The Auctioneer was the only
liquidator to respond to the Company’s invitation, conduct diligence and submit a formal

liquidation proposal.

10.  As noted previously, the Company’s efforts pursuant to the Sale Process culminated in
the DPI Transaction pursuant to which, among other things, DEL’s Ontario business was sold to

DPI on a going concern basis along with certain other additional assets of DEL.



11.  Given that the DPI Transaction was mostly focused on DEL’s Ontario branch, DEL
continued to explore opportunities for the sale of the Residual Assets, including the possibility of

a going concern sale for one or more of its remaining branches.

12.  Of particular note, the Company engaged in discussions with one of the parties that had
submitted an expression of interest (“EOI”) in the Sale Process regarding the potential going
concern sale of one of DEL’s Western Canadian branches. The Company’s efforts in this regard,
however, were disrupted by the COVID-19 pandemic which, among other things, presented
challenges for the potentially interested party, which is internationally-based, to attend DEL’s
premises to perform necessary due diligence. Although the Company had anticipated continuing
its efforts with respect to this potential transaction with a view to completing a sale once the
COVID-19 pandemic subsided, it has now become apparent that the potentially interested party

is unlikely to be able to consummate a transaction in the near future.

13. In light of the foregoing, and after considering the challenges associated with re-
marketing the Residual Assets more broadly in the current environment, including the associated
expenses as well as the practical difficulties and significant uncertainty (both as to timing and
realizable value) posed by the COVID-19 pandemic, the Company, in consultation with the
Monitor, decided to initiate a process for the potential liquidation of the Residual Assets. In
particular, the Company contacted the Auctioneer to request that the Auctioneer submit a

comprehensive proposal to assist the Company in a orderly liquidation of the Residual Assets.

14.  Concurrent with contacting the Auctioneer to solicit a comprehensive liquidation
proposal for the Residual Assets, the Company also canvassed three other parties that had been

contacted during the Sale Process and the Company believed may have had an interest in some



or all of the Residual Assets in order to assess whether such parties had any such interest in the
current circumstances. None of the parties contacted have indicated any interest in pursuing a

transaction in respect of the Residual Assets.

15. In the circumstances, after careful consideration of all available options and in
consultation with its professional advisors and the Monitor, the Company determined that it was
in the best interests of DEL and its stakeholders to proceed with an orderly liquidation of the
Residual Assets and proceeded to negotiate and execute the Auction Services Agreement, a copy

of which is attached as Exhibit “B” to my affidavit.

IV. PROPOSED AUCTION PROCESS

16.  The Company has elected to retain the Auctioneer to assist in undertaking the orderly
liquidation of DEL’s remaining serialized and non-serialized inventory and shop machinery and
equipment located at the Company’s Vancouver (Port Coquitlam), Calgary, Edmonton and
Moncton branches. In the Company’s view, the Auctioneer’s proposal represents the best path
forward for DEL considering, among other things, the Auctioneer’s extensive liquidation
experience and its familiarity with DEL’s assets from having previously engaged with DEL
during the Sale Process in connection with DEL’s contingency planning efforts. | believe that
the Auctioneer will be able to maximize recoveries in respect of the Residual Assets located at

the above-referenced branches in an efficient manner.

17. The Auction Services Agreement contemplates that the sale is to be conducted by way of
webcast or online auction at the Auctioneer’s sole expense on the following dates, or such later
dates as DEL and the Auctioneer may agree, provided that the Auctioneer must vacate DEL’s

premises by no later than June 30, 2020:



Branch Auction Date
Moncton June 9, 2020
Calgary June 16, 2020
Vancouver June 18, 2020
Edmonton June 24, 2020

18.  The Auction Services Agreement provides that the Auctioneer will serve as DEL’s
exclusive agent and mandatary for the limited purpose of conducting the liquidation sale, and
that the Auctioneer may not subcontract any of its duties or obligations under the Auction
Services Agreement except to Joiner Sales Corp. and Woody’s Auction Service, who partnered

with the Auctioneer in its proposal to DEL.

19.  The Auction Services Agreement provides that DEL shall receive a net minimum
guarantee of $725,000 (the “Guaranteed Amount”), of which $150,000 is to be paid by the
Auctioneer to DEL upon execution of the Auction Services Agreement as a deposit. The
Auctioneer is required to pay the remainder of the Guaranteed Amount no later than one day
prior to the auction date. Subject to receipt of the Guaranteed Amount by DEL, proceeds of the
sale up to $875,000 will be retained by the Auctioneer. All proceeds from the sale in excess of
$875,000 shall be allocated as follows: (i) 85% to DEL, and (ii) and 15% to the Auctioneer. The
Auctioneer shall pay DEL its portion of sale proceeds in excess of $875,000, if any, within 15
business days of the auction date. The Auctioneer is entitled to charge a buyer’s premium of

18% of the selling price of any asset sold as a marketing fee.

20.  The Auction Services Agreement is conditional upon the Company having obtained the

Auction Approval Order. If the Auction Approval Order is not obtained by June 5, 2020, each of



DEL and the Auctioneer shall be permitted to terminate the Auction Services Agreement, and in

each such case, DEL is required to return the deposit to the Auctioneer.

21. I am advised that the Monitor supports the proposed liquidation process, including the

approval of the Auction Services Agreement.

V. SALE OF RESIDUAL ASSETS AT THE MONTREAL BRANCH

22.  As referenced above, the Auction Services Agreement provides for the Auctioneer to
conduct sales of the Residual Assets located at the Company’s Vancouver (Port Coquitlam),
Calgary, Edmonton and Moncton branches, being all of DEL’s branches that for the most part
were outside of the scope of the DPI Transaction with the exception of its Montreal branch (the

“Montreal Branch”).

23. There is minimal inventory and equipment remaining at the Montreal Branch, with most
inventory having been utilized during the completion of the Montreal Branch’s remaining work
in progress. In such circumstances, DEL, in consultation with the Monitor, has decided that the
most efficient and beneficial path forward for DEL and its stakeholders is for the Company to
undertake to sell the Residual Assets located at the Montreal Branch with the assistance of
certain experienced management who remain with DEL at the Montreal Branch, rather than
engaging the assistance of a professional liquidator. Accordingly, DEL is seeking the authority
pursuant to the Auction Approval Order to self-liquidate the Residual Assets located at the
Montreal Branch and to take any and all actions as necessary or desirable to implement such self-
liquidation, including to execute any agreement, contract, deed, bill of sale or any other

document in connection therewith.



VL. CONCLUSION

24, The Company believes that the proposed liquidation sale under the Auction Services
Agreement, coupled with a self-liquidation of the Company’s assets located at the Montreal
Branch, is in the Company"s best interests and will maximize the value of the Residual Assets
for the benefit of DEL and its stakeholders in an expeditious manner. The Company also
believes that engaging a professional liquidator to undertake the sale of the majority of the
Residual Assets will produce a better result than if the Company sought to sell all of the Residual

Assets without professional assistance.

25.  Further, all of the Company’s assets were already widely marketed in the Sale Process
and no definitive transaction with respect to the Residual Assets has been identified. The
Company does not believe that further marketing efforts are warranted in the circumstances,

including because of the pending COVID-19 pandemic and the uncertainty arising therefrom.

26.  Therefore, DEL is seeking the Court’s approval of the Auction Services Agreement as the

best path forward for the Company to maximize the value of the Residual Assets.

27. 1 swear this affidavit in support of the Auction Approval Order and for no improper

purpose.

SWORN BEFORE ME by two-way N
videoconference on May 19, 2020

M v

A Commissioner for taking affidavits / Douets Lucky
Name:

ADrEW Hpemes
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THIS IS EXHIBIT “A”
TO THE AFFIDAVIT OF DOUGLAS LUCKY
SWORN BEFORE ME BY VIDEOCONFERENCE
THIS 19" DAY OF MAY, 2020

CommfSsionertor Taking Affidavits

vt HineMes
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Court File No. CV-19-629552-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF DEL EQUIPMENT INC.

Applicant

AFFIDAVIT OF DOUGLAS LUCKY
(sworn February 22, 2020)

I, Douglas Lucky, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

I. INTRODUCTION

1 I am the Chief Restructuring Officer (“CRO”) of Del Equipment Inc. (“DEL” or the
“Company”), a Canadian truck body and equipment “up-fitter” that engineers, designs,
manufactures and sells special truck bodies, attachments, equipment and work-ready vehicles
nationwide through its six manufacturing and distribution locations. DEL retained 2255987
Ontario Limited o/a Strategic Results Advisors (“SRA”) (a company which I am the principal of)
on July 23, 2019, to provide restructuring and turn-around advisory services. I was appointed by
DEL as CRO immediately prior to the Company’s commencement of the within proceedings
under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the
“CCAA”), with such appointment becoming effective upon the issuance by this Court of the

Initial Order (as defined below). Accordingly, I have personal knowledge of the matters to
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which I depose in this affidavit. Where I do not possess personal knowledge, I have stated the

source of my information and, in all such cases, believe it to be true.!

2 On October 22, 2019, DEL sought and obtained an order of this Court (the “Initial
Order”) providing creditor protection and related relief under the CCAA. The Initial Order also
appointed MNP Ltd. (“MNP”) as the Court-appointed monitor of DEL in these CCAA
proceedings (the “Monitor”) and approved DEL’s proposed sale and investment solicitation
process (the “Sale Process”) pursuant to which the Company would seek to identify a going-
concern solution or other transaction that maximizes the value of DEL and its business for the

benefit of the Company and all stakeholders.

3. The Sale Process has culminated in a sale agreement that, subject to the approval of this
Court and satisfaction of the other closing conditions, will see Drive Products Inc. (“DPI”)
acquire, among other things: (i) all of DEL’s owned equipment and personal property located at
the Company’s Newmarket, Ontario branch; (ii) DEL’s rights and obligations in respect of
certain pool stock, customer and supplier agreements; (iii) certain of DEL’s inventory and
supplies; and (iv) all intellectual property rights and goodwill related to DEL’s business (the

“Transaction”).

4. The Transaction is a very positive development for the Company and its stakeholders. It
provides fair market value for the subject assets and will see DEL’s Ontario business continue on
a going concern basis for the benefit of customers and suppliers. It will also see a portion of

DEL’s remaining workforce receive offers of employment from DPI. The Company, with the

! Capitalized terms not defined herein shall have the meaning given to them in my affidavit previously sworn in
these proceedings on October 20, 2019, in support of the Initial Order (the “Initial Affidavit”).
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assistance of its professional advisors, has determined that the Transaction, in conjunction with
an orderly disposition of the Company’s remaining assets and property which are outside the
scope of the Transaction coupled with completing its remaining order book outside of Ontario to
generate additional cash, represents the best alternative available to the Company in the
circumstances. As a result, the Company is seeking approval to proceed with the Transaction
while it continues to pursue sale alternatives in respect of its property and assets not included in

the Transaction and otherwise works to complete and wind-down its remaining business.

3. In addition to seeking approval of the Transaction, the Company is also seeking an Order,
among other things: (i) extending the stay of proceedings in respect of DEL to May 29, 2020;
(ii) approving a key employee retention program to address the need to retain certain key
employees (the “KERP”) through the closing of the Transaction; (iii) approving the Litigation
Protocol (as defined below) and granting certain ancillary relief related thereto; and
(iv) authorizing the Company, in consultation with the Monitor, to continue to explore
opportunities with respect to the Residual Assets (as defined below). This affidavit is sworn in

support of the Company’s motion seeking the foregoing relief.

II. BACKGROUND

6. DEL is a family-owned OEM-approved vehicle up-fitter which operates six distribution
and manufacturing facilities across Canada in Moncton, Montréal, Calgary, Edmonton,
Vancouver (Port Coquitlam) and Newmarket. The Company’s primary business consists of the
sale of work-ready trucks to OEM-authorized dealers, end users, large fleets, government, and
large leasing companies through its nation-wide distribution network. DEL designs,

manufactures, installs, markets and sells specialized truck bodies, attachments and equipment as
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part of this business. DEL has been serving the Canadian market for over 70 years, and has a
broad and diverse customer base, including municipalities, truck dealerships, national fleet

accounts and business operators.

7. As described in more detail in the Initial Affidavit, DEL reached an agreement in June
2017 with Gin-Cor Industries Inc. (“Gin-Cor”), a company that operates in the same field as
DEL, pursuant to which Gin-Cor would acquire a 40% equity interest in and management
control of DEL for a nominal sum, with a view to earning a 100% equity interest upon the
achievement of certain profitability related milestones (the “Gin-Cor Transaction”). Although
the Gin-Cor Transaction was intended to enhance DEL’s performance through the achievement
of business synergies, most of the expected synergies failed to materialize and DEL experienced
increasing losses during the period of Gin-Cor control, leading to the termination of the Gin-Cor

Transaction in July 2019.

8. Despite efforts to re-establish management control and implement various restructuring
initiatives, it became apparent that a formal restructuring process was required to stabilize DEL’s
business and implement a process to explore and execute a strategic transaction. At the time of
the commencement of the CCAA proceedings, more than $8 million was owing to the
Company’s supplier base and certain suppliers had started to compress payment terms. In
addition, DEL’s liquidity was also negatively impacted by a payment dispute involving Mack
Defense, LLC and Gin-Cor (the “Payment Dispute”), which resulted in an approximately 20%

reduction in anticipated receipts for September 2019.

9. Facing imminent liquidity challenges, on October 22, 2019, DEL commenced these

CCAA proceedings in an effort to, among other things, (i) provide stability for its business,
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(ii) afford it additional time to pursue the Sale Process, and (iii) obtain interim financing from
Diesel Equipment Limited (“Diesel”) of up to $1 million (the “DIP Financing”) to fund the
Company’s operational needs while it pursues its restructuring efforts. The DIP Financing was
subsequently increased by $1.5 million (for a total of $2.5 million in the aggregate) pursuant to
an Order of this Court issued on November 19, 2019 (the “Stay Extension and DIP

Amendment Order”).

10.  In addition to being the DIP Lender, Diesel is also DEL’s principal shareholder and
senior secured creditor as a result of Diesel taking an assignment of the Secured Credit
Agreement from the Bank of Montreal. There was approximately $11.5 million owing by DEL
to Diesel under the Secured Credit Agreement as at the commencement of these CCAA

proceedings, which amount (plus ongoing interest and expenses) remains outstanding.

III. UPDATE SINCE THE STAY EXTENSION AND DIP AMENDMENT ORDER

11.  The Company, with the assistance of the Monitor, has been working diligently to advance
the Sale Process, maintain the stability of its business, manage relationships with key
stakeholders, and carry out the terms of the Initial Order. These efforts have been successful and
DEL has continued to operate its business in the normal course without disruption while the Sale

Process was being advanced.

12. More specifically, the Company’s activities since the Stay Extension and DIP

Amendment Order have included the following:

(a) the Company, under my direction in my capacity as CRO, has worked with its

professional advisors and with the assistance of the Monitor to continue to pursue
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the Sale Process. As described further below, the Company has advanced the
Sale Process through its two-phased structure and has identified the Transaction
as the best available alternative for DEL and its stakeholders in the circumstances,
has executed the Purchase Agreement and is seeking approval of the Transaction

by the Court;

the Company has reduced ongoing operational expenses and input costs and
sought to generate working capital through the completion of work-in-process and

the collection of outstanding accounts receivable;

the Company has continued to pay its employees in the ordinary course in
accordance with existing practices and, as discussed in further detail below,
responded to the unplanned departure of certain key employees by implementing
the KERP in an effort to retain the services of selected key employees and prevent

future departures;

the Company has continued to pay its suppliers for goods and services that were
contracted for and provided to the Company after the commencement of the
CCAA proceedings and has had discussions and made arrangements with various

suppliers to ensure the continued supply of goods and services to the business;

the Company and its legal counsel have responded to inquiries from various
stakeholders regarding the CCAA proceedings and their impact on such

stakeholders;
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the Company and Gin-Cor, together with their respective legal counsel, have
engaged in various discussions to reach an understanding as to the amount of
monthly rent payable by DEL to Gin-Cor with respect to DEL’s continued
occupation and sub-lease of the Newmarket facility from which DEL’s head
office and primary manufacturing facility is located. Following such discussions,
DEL has made payment to Gin-Cor of any outstanding rent for the period from

and after the commencement of the CCAA proceedings; and

the Company’s legal counsel has prepared, and engaged with legal counsel to
Gin-Cor in respect of, a litigation protocol (the “Litigation. Protocol”) outlining
the timeline and procedure to resolve the Payment Dispute, a copy of which is
attached as Exhibit “A” to this affidavit. In accordance with the Litigation
Protocol, I swore a supplementary affidavit in respect of the Payment Dispute on
January 15, 2020, which was served upon Gin-Cor’s counsel that same day. The
Litigation Protocol contemplates that this Court will determine certain issues
relating to the Payment Dispute at a hearing to be held the week of May 4, 2020
(subject to Court availability), namely: (i) whether the fund at issue (the “Fund”)
is a “specific fund”; and (ii) whether Gin-Cor has the right to retain all or any
portion of the Fund and to set-off the Fund against: (a) any amount owing by DEL
to Gin-Cor; and (b) any amount owing by DEL to another Gin-Cor group entity
(the “Set-Off Dispute”), which issues include whether Gin-Cor would be unjustly
enriched by retaining the Fund and whether the Fund is a fund that can be used to
pay Gin-Cor’s claims. To the extent that the Court determines that Gin-Cor is

entitled to retain all or any portion of the Fund and that Gin-Cor and/or another
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Gin-Cor group entity are entitled to exercise a right of set-off against the Fund,
the parties will attempt to resolve any dispute regarding the amount Gin-Cor
and/or another Gin-Cor group entity are entitled to set-off against the Fund (the
“Claim Amount Dispute”), failing which the Claim Amount Dispute will be
referred to Andrew Diamond who will serve as a CCAA claims officer to hear
and determine such dispute. I am.advised by counsel that Mr. Diamond is an
experienced arbitrator and mediator in the commercial litigation and insolvency
space and that he has served as a claims officer in a number of other CCAA cases.
As such, I believe he is an appropriate candidate to serve as a CCAA claims

officer for this matter to the extent required.

13. The Monitor and its counsel have received frequent updates with respect to the
Company’s business operations, interactions with key stakeholders, the progress of the Sale
Process, and other developments during the CCAA proceedings. I understand that the Monitor’s
second report (the “Monitor’s Second Report”), which is to be filed in connection with this
motion, will detail the activities of the Monitor since the issuance of the Stay Extension and DIP

Amendment Order.

IV. THE SALE PROCESS

14.  The Sale Process was formally commenced following the issuance of the Initial Order on
October 22, 2019. A copy of the Sale Process approved by the Initial Order is attached to this

affidavit as Exhibit “B”.

15.  The Sale Process was structured as a two-phase process. The first phase of the Sale

Process (“Phase 1) involved providing notice of the Sale Process to interested parties, executing
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non-disclosure agreements, permitting participants to conduct initial due diligence and the
submission of non-binding expressions of interest (“EOI”) to the Company by December 6,
2019 (the “Non-Binding EOI Bid Deadline). The second phase of the Sale Process (“Phase
2”) involved a period of additional data room access and due diligence, additional advisor and
principal discussions and the submission of final bids in the form of binding definitive

documentation by January 31, 2020 (the “Binding Bid Deadline”).

16.  The Sale Process was designed to be flexible in order to maximize the value of the
Company and its business and assets for the benefit of its stakeholders. The Company, in
conjunction with SRA and the Monitor, developed the Sale Process with a view to being able to
identify transactions in a variety of forms, including potentially selling the nation-wide DEL

business as a going concern or selling individual branches or lines of business.

B. Implementation of the Sale Process
(i) Phase 1

17.  Following issuance of the Initial Order and the approval of the Sale Process, the
Company, under my direction and with the assistance of its financial advisor, Grant Thornton
LLP (the “Financial Advisor”) and the Monitor, began soliciting indications of interest from a
wide array of prospective parties to acquire some or all of DEL’s business, property or assets.
The Financial Advisor and CRO contacted approximately 125 potentially interested parties —
including strategic and financial parties — to describe the transaction opportunity, provide a teaser
containing details regarding the Sale Process, and to encourage them to participate in the Sale

Process.
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18.  In addition, the Sale Process was advertised in the Globe & Mail (National Edition) on

November 5, 2019, and in Insolvency Insider on each of November 11, 18 and 25, 2019.

19.  Twenty-six parties ultimately entered into non-disclosure agreements to receive
confidential information with respect to the Company. Parties that executed non-disclosure
agreements were provided with a confidential information memorandum and were given access
to a confidential data site containing non-public information regarding the Company and its

business.

20.  The Company and its professional advisors worked diligently with potential purchasers
throughout Phase 1 of the Sale Process to respond to inquiries, discuss the DEL business and the
acquisition opportunity, and to otherwise ensure that prospective purchasers had the information

necessary to formulate EOIs in respect of a potential transaction.

21.  The Company received four EOIs on the Non-Binding EOI Bid Deadline. None of the
EOIs received contemplated a complete going concern transaction with respect to the DEL
business. Rather, all of the EOIs received either contemplated the acquisition of certain assets of
DEL and consolidation of the DEL business into the interested party’s existing business, or the

acquisition of certain of DEL’s branches or other specified assets.

(ii) Phase 2
22.  The Company, with the assistance of its professional advisors, undertook a review of the
EOIs received in Phase 1 of the Sale Process. After considering, among other things, the amount
and form of consideration, proposed transaction structure, including the proposed scope of the
offer, timing, conditionality and feasibility, it was determined that all of the parties that had

submitted EOIs would be invited to participate in Phase 2 of the Sale Process (the “Phase 2
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Participants”). A Phase 2 process letter was provided to Phase 2 Participants on or about

December 17, 2020, a generic copy of which is attached as Exhibit “C” hereto.

23.  The Phase 2 Participaﬁts continued their due diligence and were given additional
information regarding, among other things, the Company’s strategy, operations, financial
condition, and industry opportunities and challenges. Phase 2 of the Sale Process also involved
more site visits, and detailed discussions between the Company and certain of the Phase 2

Participants.

24, Throughout Phase 2 of the Sale Process, the Company and its professional advisors
continued to work diligently to respond to any information requests and inquires and to
otherwise provide the Phase 2 Participants with the information necessary to formulate their final
bids. For purposes of the submission of final bids, Phase 2 Participants were provided with a
form of asset purchase agreement which they were instructed to markup and include as part of
their final bid, and DEL and its advisors engaged in discussions regarding the form and content

of the agreement as requested.

V. RESULTS OF THE SALE PROCESS

25. At the conclusion of Phase 2 of the Sale Process on the Binding Bid Deadline of January
31, 2020, the Company received three final bids. The final bids aligned with the EOIs that had
been received in that no final bid contemplated a complete going concern transaction with

respect to DEL’s business.

26.  The Company, with the assistance of its professional advisors, reviewed the final bids

received in connection with Phase 2 of the Sale Process. In addition, the Company had
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previously asked the Monitor to undertake a liquidation analysis to help inform the Company’s
review of the results of Phase 2 of the Sale Process and reviewed and considered the Monitor’s
preliminary liquidation analysis in conjunction with its review and consideration of the Phase 2

bids.

27.  Following the Company’s initial review of the Phase 2 bids, the Company and its legal
counsel held an in-person meeting with DPI to discuss the structure, terms and value of its bid,
including proposed improvements to the DPI bid. Following this meeting, the Company
determined on February 10, 2020, to enter into an exclusivity agreement with DPI for the

purpose of negotiating the terms and conditions of a definitive transaction with DPI.

28.  The exclusivity agreement contemplated an exclusivity period of 10 days (expiring on
February 19, 2020, and subsequently extended to February 21, 2020) during which the parties
would seek to finalize an agreed upon transaction structure. The exclusivity agreement permitted
the Company to deal with any of its assets, business and/or properties that were not contemplated
to be included in the Transaction and, accordingly, permitted DEL to continue discussions with
various third parties regarding proposals for the sale of such assets, business and/or properties.
During the exclusivity period, DEL also consulted with certain of its key stakeholders regarding

the potential Transaction.

29.  Following further review, discussion and negotiation, the Company, with the assistance
of its professional advisors and in the exercise of its business judgment, determined that the
Company should proceed with the Transaction as the best available option in the circumstances

and DEL and DPI finalized and executed the Purchase Agreement.
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30.  As aresult of the extensive review of potential options and alternatives through the Sale

Process, DEL believes that the Transaction, coupled with the sale of its residual assets and the

completion of its outstanding remaining order-book outside of Ontario, represents the best

available alternative for the Company and its stakeholders. Of note, the Transaction will see the

going concern sale of DEL’s Ontario business (which represents a significant portion of its

overall business) and certain additional assets to DPI in exchange for 100% cash consideration

payable upon closing of the Transaction. Additional benefits of the proposed Transaction

include:

(a)

(b)

(©)

DPI making offers of employment to at least 22 of DEL’s employees;

DPI assuming most of DEL’s open customer and supplier purchase orders,
thereby facilitating the completion of truck up-fitting for DEL’s customers and

the continuation of supplier relationships; and

while DEL expects to complete most of its open customer purchase orders that are
not being transferred to DPI prior to closing of the Transaction, DPI has agreed to
provide certain transition services to DEL to allow it to complete any customer
purchase orders that DPI is not assuming and may not be complete by the time of
closing of the proposed Transaction as well as to collect accounts receivable.
This, in turn, will enhance DEL’s ability to generate and collect accounts

receivable for the benefit of its creditors.

31. In addition, as the Transaction is mostly focused on DEL’s Ontario branch, DEL retains

the ability to seek to conclude additional value maximizing transactions in respect of its
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remaining branches and assets and is in the midst of considering and pursuing various options in

this regard.

32. The Monitor has assisted with the Sale Process and has been kept informed of key
developments regarding the negotiation of the Transaction. I understand that the Monitor is
supportive of the proposed Transaction and will be filing a report with the Court in respect of

same.

VI. THE TRANSACTION AND THE PURCHASE AGREEMENT

33.  The terms of the Transaction are set forth in the Purchase Agreement between DEL and
DPI, a partially redacted copy of which is attached as Exhibit “D” to this affidavit. An
unredacted copy of the Purchase Agreement will be provided to the Court in a confidential
supplement to the Monitor’s Second Report. The unredacted Purchase Agreement contains
certain sensitive commercial information (including the overall purchase price and the specific
components thereof as well as detailed inventory listings) that, if disclosed prior to closing of the
Transaction, could adversely impact the interests of the Company and its stakeholders. It also
contains certain employee and customer information. Accordingly, DEL is requesting that this
Court order that the confidential supplement be sealed pending the completion of the

Transaction.

34, The material terms of the Transaction are summarized below:?

2 Capitalized terms used in this section that are not otherwise defined herein shall have the meaning given to such
terms in the Purchase Agreement. The following constitutes a summary only; reference should be made to the
Purchase Agreement for a complete understanding of its terms.
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DPI will acquire the Purchased Assets in exchange for: (i) all cash consideration
consisting of (a)a Base Purchase Price, (b) a fixed purchase price for the
Purchased Equipment, (¢) an amount for the Purchased Inventory and Supplies,
as may be adjusted upwards or downwards at Closing based on an inventory
count to be conducted by the parties prior to the Closing, and (d) an amount for
supplier prepayments and deposits as may be adjusted upwards or downwards at
Closing based on the actual amount of such prepayments and deposits existing as

at the Closing; and (ii) the assumption of the Assumed Liabilities;

DPI has paid a deposit in respect of the Purchase Price to the Monitor

representing approximately 8.5% of the aggregate cash Purchase Price;

the Purchased Assets include:

(1) all of DEL’s owned equipment and personal property located at its

Newmarket, Ontario branch;

(ii) certain of DEL’s contracts and agreements, including the Ford Authorized
Converter Pool Agreement between Ford Motor Company of Canada
Limited and DEL effective as of February 1, 2010, certain customer
purchase orders and certain supplier purchaser orders, including any

prepayment or deposit funded by DEL thereunder;

(iii) certain of DEL’s inventories of products and merchandise, including raw
materials, supplies, packaging, parts, components and assemblies which

are listed on a schedule to the Purchase Agreement;
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(iv) DEL’s right, interest and benefits (through ownership, licensing or
otherwise) in intellectual property used exclusively in its business or to

which DEL has rights;

(v) the goodwill of DEL’s business;

(vi) all of DEL’s warranty rights against manufacturers, contractors or
suppliers relating to any of the Purchased Assets, to the extent

transferrable; and

(vii) all of the books and records of DEL for the Purchased Assets;

the Purchased Assets are purchased on an “as is, where is” basis;

Excluded Assets under the Transaction include DEL’s cash, accounts receivable
and equipment and most of its inventory and supplies located at its branches other

than its Newmarket branch;

DPI will assume certain specified liabilities of DEL, including all liabilities under
or in connection with the Assumed Contracts, including the Assumed Suppliers

POs, and including any warranty claims relating to the Assumed Customers POs;

at least 14 days prior to closing, DPI will make an offer of employment to at least
22 of the Company’s employees and may make offers to such other employees as
DPI determines in its sole discretion, in each case effective as of the Closing

Date;
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(h) the Transaction is subject to certain customary closing conditions, including this
Court issuing the proposed CCAA Approval Order and the operation and effect of

such order not having been stayed, amended, modified, reversed or dismissed; and

(1) subject to the satisfaction of the foregoing closing conditions, the Transaction is
expected to close in the late March 2020 to early April 2020 timeframe. The
Purchase Agreement contains a Sunset Date for closing of April 30, 2020, after
which either party may elect to terminate the Purchase Agreement, subject to

certain restrictions.

35.  The Company and DPI are working to finalize the terms of certain ancillary agreements
in connection with the Transaction, including an agreement to be entered into among Diesel,
certain of Diesel’s affiliates and DPI, pursuant to which Diesel shall transfer certain specified
trademarks to DPI that are used in DEL’s business and owned by Diesel, and DPI shall license
such trademarks back on an exclusive basis within the applicable field of use to Diesel and

certain of its affiliates for use in connection with such affiliates’ businesses.

VII. RESIDUAL ASSETS

36. The Transaction is mostly focused on DEL’s Ontario branch and DEL is in the midst of
considering and pursuing various options with respect to its remaining branches and assets not
included within the scope of the Transaction. As referenced above, the Company is seeking
authorization from this Court to continue to explore opportunities for the sale of its property and
assets that are not subject to the Transaction (the “Residual Assets™) and, with the prior approval

of the Monitor, to enter into and complete any transaction for the Residual Assets (a “Residual
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Asset Transaction”) for proceeds equal to or less than $250,000. DEL shall be required to seek

Court-approval for any Residual Asset Transaction in excess of $250,000.

VIII. KERP

37.  The retention of key employees is of vital importance to DEL during these CCAA
proceedings, including to maintain the operation of DEL’s business while it works to close the
Transaction and determine the best path to maximize the value of its residual assets. In addition,
the ongoing commitment of its key employees is required to enable DEL to complete its
outstanding customer purchase orders (which will generate additional cash for DEL) and

otherwise wind-down the remainder of its business.

38.  In light of the commencement of these CCAA proceedings and the Company’s overall
circumstances, the Company became concerned that certain of its key employees may choose to
discontinue their employment with DEL and seek other opportunities. The concern regarding
potential key employee departures also arose from the fact that there is a high demand for skilled
labour in the truck up-fitting industry in certain markets and that the Company was already
relatively thinly staffed in an effort to limit overall expenses, the result being that certain key
employees were being asked to make exceptional contributions to assist the Company in

preserving its business while DEL pursued the Sale Process.

39.  The Company’s concerns increased over the course of November and December 2019, as
approximately 20 employees resigned in this period, and became critical following the sudden

resignation of four key employees at one location in mid-January 2019.
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40. In light of the foregoing, on or about January 19, 2020, the Company, following
consultation with the Monitor, established a KERP designed to encourage certain selected key
employees (the “Eligible Employees”) to continue their employment with DEL through the

completion of a transaction arising from the Sale Process.

41.  Pursuant to the terms of the KERP, the Eligible Employees are entitled to receive a
specified amount (the “KERP Payment”) in two installments, with the first installment having
been paid following execution by the Eligible Employee of a letter agreement pertaining to the
KERP, and the second (and larger) installment payable if, among other things, the Eligible
Employee remains employed with the Company until closing of a transaction resulting from the
Sale Process. An Eligible Employee forfeits their entitlement to the second installment of their
KERP Payment and is obligated to repay their first installment if, among other things, they
resign or their employment is terminated with cause prior to the closing of a transaction. An
Eligible Employee remains entitled to the pro rata amount of their remaining KERP Payment if
their employment is terminated without cause prior to the closing of a transaction. The second

installment of the KERP Payment is subject to DEL obtaining Court approval of the KERP.

42.  The Eligible Employees selected by DEL to participate in the KERP have been and will
continue to be essential to the success of the CCAA process, including maintaining DEL’s
ongoing business operations pending closing of the Transaction. It would have been highly
detrimental to the Company and the Sale Process if the unplanned employee departures
continued at the frequency at which DEL had been experiencing in this critical period. The
Eligible Employees have significant experience and specialized expertise that is critical to DEL’s
business and its overall restructuring efforts, and cannot be easily replicated or replaced within a

reasonable period of time. The KERP’s design encourages Eligible Employees to continue their
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employment with DEL through the Sale Process and completion of a transaction by making the

second KERP Payment subject to and payable following the closing of such a transaction.

43. I understand that further details regarding the KERP and the Eligible Employees will be
set out in a confidential supplement to be appended to the Monitor’s Second Report.® If
approved by the Court, the aggregate maximum amount of KERP Payments authorized under the
KERP will be approximately $215,000. Neither myself nor Paul Martin (DEL’s other officer and

sole director) is a participant in the KERP.

44,  As noted, the Company, in consultation and with the approval of the Monitor, decided to
implement the KERP and make payment of the first KERP Payment installment (approximately
$45,500 in the aggregate) prior to obtaining Court approval. Given the high and increasing rate
of unplanned employee departures, the critical juncture of the Sale Process and DEL’s
restructuring efforts, the likelihood that DEL’s employees could seek alternative employment or
opportunities with competitors in the absence of the KERP, the importance of skilled and
experienced employees to DEL’s business operations, and the relatively small amount of the
initial instalment, the Company determined that immediate implementation of the KERP and

payment of the first instalment was in the best interests of DEL and its stakeholders.

IX. EXTENSION OF THE STAY OF PROCEEDINGS

45.  The Initial Order granted a stay of proceedings and other rights in favour of DEL until

November 21, 2019 (the “Stay Period”). The Court subsequently granted an extension of the

3 DEL is requesting that this confidential supplement be sealed as it contains private and confidential personal
compensation information regarding the Eligible Employees who have a reasonable expectation that their personal
compensation information will not be publicly disclosed. In addition, disclosure of the specific KERP details could
be harmful to DEL’s commercial interests.
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Stay Period until February 28, 2020. DEL is requesting a further extension of the Stay Period

until and including May 29, 2020.

46.  The Company, with the assistance of its professional advisors, has continued to act
diligently and in good faith in respect of all matters relating to these CCAA proceedings. As
described in further detail earlier in this affidavit, the Company and its advisors have undertaken
a wide range of activities to advance the CCAA process since the granting of the Stay Extension

and DIP Amendment Order.

47.  The Sale Process is now complete and the Company has entered into the Purchase
Agreement in respect of the Transaction. The Company is also in the process of advancing sale
alternatives in respect of the Residual Assets, and is also focused on generating value from its
ongoing business, reducing expenses and managing cash flow to ensure efficient operation of the

business while the Transaction and other restructuring alternatives are advanced and finalized.

48.  The extension of the Stay Period is necessary in order to maintain stability and protect
value while the Company, with the assistance of the Monitor, works to complete the Transaction
and advance and finalize other sale or restructuring alternatives with respect to the Residual
Assets. It is important to protect the ongoing operations and maintain the stability of DEL’s
business while these matters are being advanced, and any disruption could result in delay or a

reduction in the value of DEL’s business to the detriment of the Company and its stakeholders.

X. INTERIM FINANCING AND CASH FLOW MATTERS

49.  As part of the granting of the Initial Order, the Court approved the DIP Financing of up to

$1 million to be provided to the Company by Diesel pursuant to the DIP Term Sheet
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substantially in the form attached to the Initial Affidavit in order to fund DEL’s operations and
expenses during these CCAA proceedings, and granted a Court-ordered priority charge to secure
the obligations under the DIP Term Sheet. The DIP Term Sheet was executed on October 21,
2019, and, pursuant to the Stay Extension and DIP Amendment Order, the DIP Financing was

increased by $1.5 million (for total availability of $2.5 million in the aggregate).

50. To date, the Company has been able to fund its business based on its cash on hand,
receipts from the sale of non-core assets and continuing receipts in the normal course, and has
not been required to draw on its DIP Financing. As at February 19, 2020, the Company’s cash
balance was approximately $4.48 million. I note that this cash balance is approximately
$225,000 higher than the Company’s cash balance when it sought its last stay extension in mid-

November 2019 and is more than $2 million higher than forecast.

51.  DEL, with the assistance of the Monitor, has prepared an updated cash flow forecast (the
“Updated Cash Flow Forecast™) which will cover the requested extension of the Stay Period. I
understand that the Updated Cash Flow Forecast will be attached as an appendix to the Monitor’s
Second Report to be filed in connection with this motion. The same information has or will be

provided to Diesel in accordance with the terms of the DIP Term Sheet.

52.  The Updated Cash Flow Forecast indicates that DEL is forecast to have sufficient

liquidity to operate its business throughout the proposed Stay Period.

XI. CONCLUSION

53. The Company and its professional advisors have extensively considered and explored a

wide variety of strategic options and alternatives with a view to maximizing the value of the
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Company and its business for its stakeholders, including creditors, employees, customers,
suppliers and other business partners. In connection with this process, the Company has

conducted the comprehensive and competitive Sale Process.

54.  The Company, with the assistance and advice of its professional advisors, has determined
that the Transaction is the best alternative for DEL in the circumstances and that completion of
the Transaction, in conjunction with an orderly disposition of the Residual Assets and
completion of its remaining order book outside of Ontario, is in the best interests of the DEL and
its stakeholders, including because this path will generate the highest value for DEL’s business
and assets. The Transaction will also benefit certain of the Company’s key stakeholders,
including employees, suppliers and customers, by enabling the continuation of a portion of

DEL’s business as consolidated within DPI’s existing business operations.

55.  In the circumstances, I believe that the approval of the Transaction and the other relief
requested on the within motion is in the best interests of the Company and its stakeholders.
SWORN BEFORE ME at the City of A

Toronto, in the Province of Ontario, on
February 22, 2020

X~

A Commissiorfer for taking affidavits Deuglas Lucky
Name: J
Awoecw tMES
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Commidsiondr for Taking Affidavits
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Auction Services Agreement
THIS AGREEMENT is made as of May 19, 2020
BETWEEN:

INFINITY ASSET SOLUTIONS INC., a corporation incorporated under
the laws of Ontario

(the “Auctioneer”),
-and -

DEL EQUIPMENT INC., a corporation incorporated under the laws of
Ontario

(the “Seller” and, collectively with the Auctioneer, the “Parties”).

WHEREAS on October 22, 2019, the Seller commenced proceedings under the Companies’
Creditors Arrangement Act (the “CCAA”) and sought and obtained an initial order of the Ontario
Superior Court of Justice (Commercial List) (the “Court”) among other things, appointing MNP
Ltd. as monitor in the CCAA proceedings (the “Monitor™).

AND WHEREAS the Seller and the Auctioneer have agreed to enter into this Auction Services
Agreement (the “Agreement”) respecting the sale by auction (the “Auction”) of the Assets by the
Auctioneer on behalf of the Seller, upon the terms and conditions hereinafter set forth.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged by the Parties to this Agreement, the Parties agree as follows:

ARTICLE 1
DEFINITIONS AND RULES OF INTERPRETATION

1.1 Definitions
“Agreement” means this Auction Services Agreement.

“Assets” means, collectively, all of the Seller’s right, title and interest, if any, in and to the assets
described on Schedule “A” hereto, in each case located at the Premises.

“Business Day” means any day which is not a Saturday, a Sunday or a day observed as a statutory
or civic holiday under the laws of the Province of Ontario or the federal laws of Canada applicable
in the Province of Ontario, on which the principal Canadian chartered banks in the City of Toronto,
Ontario are open for business.

“Liquidation Period” means the period commencing on the date of this Agreement and ending
on June 30, 2020.
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“Premises” means, collectively, the leased premises of the Seller described on Schedule “B”.
1.2 Entire Agreement

The Seller and the Auctioneer agree that these terms and conditions shall govern the sale or re-sale
of the Assets. This Agreement and other documents to be delivered pursuant to this Agreement,
constitute the entire agreement between the Parties pertaining to the subject matter of this
Agreement and supersede all prior agreements, and there are no other representations, warranties,
covenants or other agreements between the Parties in connection with the subject matter of this
Agreement except as specifically set forth in this Agreement and any document delivered pursuant
to this Agreement.

ARTICLE 2
APPOINTMENT OF AUCTIONEER AND CONDUCT OF EQUIPMENT AUCTION

2.1  Appointment of Auctioneer

The Seller hereby appoints the Auctioneer, and the Auctioneer hereby agrees to serve as the
Seller’s exclusive agent and mandatary for the limited purpose of conducting the Auction in
accordance with the terms and conditions of this Agreement.

The Auctioneer hereby acknowledges that it will not hold itself out as agent of the Seller except
as specifically provided for in this Agreement and that the Auctioneer’s authority as agent for the
Seller is limited to the powers specifically provided for in this Agreement.

2.2 Subcontracting

Except as set forth below in this Section 2.2, the Auctioneer may not subcontract the performance
of any of its duties or obligations under this Agreement to any person.

Notwithstanding the foregoing, the Auctioneer may subcontract the performance of any of its
duties or obligations under this Agreement to Joiner Sales Corp. and Woody’s Auction Service
(collectively, the “Subcontractors”), provided that in all cases, the Auctioneer shall be responsible
and liable for the acts and omissions of the Subcontractors (including its employees) to the same
extent as if such acts or omissions were by the Auctioneer or its employees and shall be responsible
for all fees and expenses payable to the Subcontractors.

2.3 Conduct of the Auction

All matters relating to the conduct of the sale or re-sale, including advertising, marketing, the
preparation of Assets for sale, inspection arrangements, and the timing and duration of the Auction,
shall be at the sole discretion of the Auctioneer, completed in the manner and at the times directed
by it in a manner consistent with the auctioning of assets of a similar nature and value to the Assets.
The Auction shall be conducted by the Auctioneer by way of webcast or online auction at the
Auctioneer’s sole expense, and the Seller hereby acknowledges and consents to such online
auction being conducted on the dates set forth in Schedule “C”, or such other dates as the Seller
and the Auctioneer may agree (the “Auction Dates”). The Auctioneer shall not in any event
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conduct the Auction sell or convey any of the Assets on or prior to the Auction Dates without the
consent of the Seller.

2.4 No Warranty

The Assets are provided to and shall be sold by the Auctioneer at the Auction, on an “as is, where
is” basis with no representation or warranty being made by the Auctioneer to potential or final
buyers. Except for the Seller’s representations and warranties expressly set forth in this Agreement,
the Auctioneer acknowledges that it has made such inspections of the Assets as it deems
appropriate and that neither the Seller nor any other person has made any representation, warranty
or condition, whether statutory, express or implied, oral or written, legal, equitable, collateral or
otherwise, as to title, encumbrances, fitness for purpose, marketability, condition, quantity or
quality thereof or in respect of any other matter or thing whatsoever.

25 Use of Name

The Seller agrees that the Auctioneer shall be entitled during the term of this Agreement to the
use of the name of “Del Equipment Inc.” where necessary or desirable in order for the Auctioneer
to complete the sale of the Assets, in each case solely for the marketing and merchandising of the
Assets. From the effective date of this Agreement until the final Auction Date, the Auctioneer
shall also be entitled to use the mark listed in Schedule “D” hereto in the Auctioneer’s
documentation, promotion and advertising solely in connection with the Auction, provided that
the Auctioneer shall not make any change in the quality of the Permitted Mark without the
approval of the Seller. At the request of Seller, the Auctioneer shall supply the Seller with samples
of any materials distributed by the Auctioneer which utilize or include the Permitted Mark, and
the Seller may, acting reasonably, approve or disapprove any such use. If the Seller disapproves
any such use, the Auctioneer must immediately cease such use. For greater certainty, the
Auctioneer shall not be permitted to use any other marks relating to the Seller or its prior business.

2.6 Access to the Premises

The Seller agrees to arrange for the Auctioneer to have rent free, unrestricted and full access to the
fully serviced Premises during the Liquidation Period unless this Agreement is otherwise
terminated pursuant to Article 6 for preparing the Assets for the Auction; provided that the Seller
shall also have unfettered and full access to the Premises and the Assets during such period. The
Seller agrees to allow access to the Premises to members of the public, by appointment and under
the supervision of the Auctioneer, for pre-sale inspections of the Assets; provided that the Seller
shall not be obligated to allow any such access where doing so would not be in accordance with
the advisories and recommendations of the federal and applicable municipal provincial
governments and of the Public Health Agency of Canada in connection with the COVID-19
pandemic. The Seller has made arrangements for the Auctioneer to access the Premises, and shall
ensure that forthwith after the execution of this Agreement that the Auctioneer is provided with
such full access to the Premises in accordance with the terms of this Agreement at no cost to the
Auctioneer.

The Auctioneer agrees to vacate the Premises by no later than the expiry of the Liquidation Period.
After the completion of the sale or re-sale, the Auctioneer shall supervise the removal of the sold



47

Assets from the Premises assuring removal shall be done in a workmanlike manner and in
accordance with the advisories and recommendations of the federal and applicable municipal and
provincial governments and of the Public Health Agency of Canada in connection with the
COVID-19 pandemic. The Auctioneer shall leave the Premises in an orderly and broom-swept
manner, but shall not be required to remedy or repair any condition of the Premises resulting from
the removal of Assets, except to the extent required to comply with applicable building or electrical
codes or to the extent incurred as a result of the negligence of the Auctioneer in the performance
of its obligations hereunder. For greater certainty, the Auctioneer shall not be responsible to
remedy any pre-existing condition on the Premises prior to the Auction. The obligations of the
Auctioneer under this agreement extend only to the portions of the Premises utilized by it during
the Auction process.

The Auctioneer shall not be responsible or liable for any environmental conditions or damage,
hazardous, environmentally-regulated or waste substances of any kind including in, on, under or
affecting the Premises, except to the extent such conditions or damages are caused by the actions
of the Auctioneer, and the Auctioneer shall have no obligation to deal with, store or remove such
substances. The Seller acknowledges and agrees that the Auctioneer is not in care, management,
possession or control of the Premises for the purposes of any environmental legislation.

2.7 Insurance

The Auctioneer will be responsible for arranging third-party liability insurance with respect to the
Auctioneer’s access to and use of the Premises during the Liquidation Period and shall be
responsible for the costs of such insurance. The third-party liability insurance shall provide for not
less than $5 million coverage per occurrence and Seller and Diesel Equipment Inc. shall be named
third party beneficiaries under such insurance and who shall benefit from the proceeds resulting
from damage claims in respect of the Assets. The Auctioneer shall provide proof of such insurance
to the Seller at the commencement of the Liquidation Period.

ARTICLE 3
CONSIDERATION PAYABLE

3.1 Net Minimum Guarantee

The Auctioneer shall pay to the Seller a guaranteed minimum amount for the Assets in the sum of
C$725,000.00 plus applicable taxes (the “Guaranteed Amount”), notwithstanding that the
Proceeds (as defined below) may be less than such amount. The Auctioneer shall pay the
Guaranteed Amount in two stages, with C$150,000.00 of the Guaranteed Amount being paid to
the Seller upon execution of this Agreement (the “Deposit”) and the balance of the Guaranteed
Amount being paid by the Auctioneer by no later than one day prior to the first Auction Date. In
the event that this Agreement is terminated in accordance with Section 6.1, 6.2 or 6.4, the Seller
shall forthwith return the Deposit to the Auctioneer and the Auctioneer shall have no further
obligation to pay the Guaranteed Amount (and the return of the Deposit shall be the sole and
exclusive remedy of the Auctioneer). If this Agreement is terminated for any other reason
whatsoever, then the Deposit shall be forfeited by the Auctioneer to, and become the sole property
of, the Seller, as liquidated damages and not as penalty, in addition to any other rights and remedies
the Seller may have against the Auctioneer available at law or in equity.
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Application of Proceeds and Taxes

The Auctioneer shall, at its own expense, prepare a list of all Assets sold in the Auction
reflecting the sale prices of such Assets and containing an accounting of the aggregate
proceeds of the sale of the Assets net of any applicable Taxes (the “Proceeds”), and shall
deliver to the Seller (a) interim progress reports as soon as reasonably practicable following
each Auction Date, and (b) copies of such final lists, invoices and accounting within fifteen
Business Days of the final Auction Date.

Subject to payment in full of the Guaranteed Amount by the Auctioneer to the Seller, the
Proceeds up to C$875,000.00 shall be retained by the Auctioneer.

All Proceeds in excess of $875,000.00 shall be allocated eighty-five percent (85%) to the
Seller (the “Seller’s Portion”) and fifteen percent (15%) to be retained by the Auctioneer.
The Auctioneer shall pay the Seller’s Portion to the Seller within fifteen Business Days
following the final Auction Date.

The Auctioneer shall be solely responsible for collecting any applicable federal and
provincial taxes exigible in connection with the sale of the Assets (the “Taxes”) and shall
remit all such Taxes to the proper governmental authorities when due.

Buyer’s Premium

The Auctioneer shall be entitled to charge and retain, free of any claim of any person, a buyer’s
premium in the amount of eighteen percent (18%) of the selling price of any Asset sold pursuant
to the Auction (the “Buyer’s Premium”). For greater certainty, the Buyer’s Premium shall not
form part of the Proceeds or any sharing formula and shall be fully for the account of the

Auctioneer.
ARTICLE 4
REPRESENTATIONS AND WARRANTIES
4.1  The Seller’s Representations and Warranties

The Seller represents and warrants that each of the facts set out below hereto is correct in all
material respects as of the date of this Agreement:

4.2

@) Residency: The Seller is not a non-resident person within the meaning of Section
116 of the Income Tax Act (Canada); and

(b) HST Reqistration: The Seller’s registration number for the purposes of the Excise
Tax Act (Canada) is 711009092 RT0001.

The Auctioneer’s Representations and Warranties

The Auctioneer represents and warrants that each of the facts set out below hereto is correct in all
material respects as of the date of this Agreement:
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@ Corporate Existence: The Auctioneer is a corporation incorporated and existing
under the laws of the Province of Ontario;

(b) Capacity and due Authorization: The Auctioneer has the necessary capacity to enter
into this Agreement and perform its obligations under this Agreement and any other
agreements or instruments to be delivered or given by it pursuant to this Agreement.
The execution, delivery and performance by the Auctioneer of this Agreement and
the consummation of the transaction contemplated hereby have been duly
authorities by all necessary corporate action on the part of the Auctioneer;

(©) Binding Agreement: This Agreement and any other agreements entered into
pursuant to this Agreement to which the Auctioneer is a party constitute legal, valid
and binding obligations of the Auctioneer, enforceable against the Auctioneer in
accordance with their respective terms, except as enforcement may be limited by
bankruptcy, insolvency and other laws affecting the rights of creditors generally
and except that equitable remedies may be granted only in the discretion of a court
of competent jurisdiction;

@) Brokers: Except for the Subcontractors, no agent, broker, person or firm acting on
behalf of the Auctioneer is, or will be, entitled to any commission or brokers’ or
finders’ fees from the Auctioneer or from any affiliate of the Auctioneer, in
connection with this Agreement or the transaction contemplated hereby.

(b) Residency: The Auctioneer is not a non-resident person within the meaning of
Section 116 of the Income Tax Act (Canada); and

(©) HST Regqistration: The Auctioneer’s registration number for the purposes of the
Excise Tax Act (Canada) is 864299052 RT000L1.

ARTICLES
CONDITIONS

51 Conditions

Except for the payment of the Deposit pursuant to Section 3.1, the obligations of the Parties
hereunder are subject to the following conditions:

@) The approval by the Court of this Agreement; and

(b) There being no order by any court of competent jurisdiction in effect restraining the
holding of the Auction.

5.2 No Frustration of Condition

Neither the Seller nor the Auctioneer may rely on the failure of any condition to their respective
obligations to consummate the transactions contemplated hereby set forth in Section 5.1 to be
satisfied if such failure was caused by such Party’s or its affiliates’ failure to use commercially
reasonable efforts to satisfy such condition.
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ARTICLE 6
TERMINATION

6.1  Termination by Mutual Consent

This Agreement may be terminated at any time by mutual written consent of the Seller and the
Auctioneer.

6.2  Termination if Court Approval not Obtained

This Agreement may be terminated by the Seller, on the one hand, or the Auctioneer, on the other
hand, if approval by the Court of this Agreement has not occurred on or before June 5, 2020;
provided, however that if approval by the Court of this Agreement shall not have occurred on or
before June 5, 2020 due to a material breach of any representations, warranties, covenants or
agreements contained in this Agreement by the Auctioneer or the Seller, then the breaching party
may not terminate this Agreement pursuant to this Section 6.2.

6.3  Termination by the Seller

If the Auctioneer fails to comply with any of the provisions of this Agreement in any material
respect (including any violation which prevents the satisfaction of any condition set forth in
Section 5.1), the Seller shall be entitled at its option to terminate this Agreement, but only if the
Seller provides the Auctioneer with three Business Days to remedy such failure and the Auctioneer
has not done so, without prejudice to the Seller’s rights to be paid the full amount of the Guaranteed
Amount. In such event, any of the Assets not sold may, at the Seller’s option, be sold or resold by
the Seller in such manner and on such terms and conditions as the Seller in its sole discretion
determines.

6.4  Termination by Auctioneer

If the Seller fails to comply with any of its material obligations under this Agreement (including
any violation which prevents the satisfaction of any condition set forth in Section 5.1), the
Auctioneer shall be entitled at its option to terminate this Agreement, but only if the Auctioneer
provides the Seller with three Business Days to remedy such failure and the Seller has not done
S0.

6.5 Notice to the Monitor

A copy of any notice or agreement of termination in this Article 6 shall be concurrently provided
to the Monitor at the time of delivery to the other Party.

ARTICLE 7
GENERAL

7.1  Force Majeure

The Seller shall not be liable or responsible to the Auctioneer for any failure or delay in
performance or a breach of the terms under the Agreement due to conditions beyond its control
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despite using reasonable commercial efforts to ensure completion of the outstanding obligation
within the applicable time frames provided for in this Agreement including, but not limited to,
Acts of God, wars, riots, insurrections, epidemics or pandemics (including, without limitation, the
COVID-19 pandemic and any order, direction or recommendation of any relevant governmental
authority pertaining thereto), natural disasters, fires, acts of terrorism and/or any other cause
beyond reasonable control that have the effect of materially disrupting, interfering and/or
obstructing any segment of the economy.

7.2 Assignment

The Auctioneer shall not assign any of its rights or delegate any of its obligations under this
Agreement without the prior written consent of the Seller.

7.3  Confidentiality

The Seller and the Auctioneer shall keep confidential all information and documents pertaining to
the financial terms contained herein except for such information required to be disclosed by
applicable law, court order, or as may be disclosed by the Seller in the course of the CCAA
proceedings, if applicable.

7.4  Applicable Law and Jurisdiction

This Agreement shall be construed and enforced in accordance with the laws of the Province of
Ontario and the laws of Canada applicable therein and shall be treated in all respects as an Ontario
contract.

To the fullest permitted by applicable law, each party to this Agreement (i) agrees that any action
by such party seeking any relief whatsoever arising out of, or in connection with, this Agreement
or the transaction contemplated hereby, shall be brought only in the Court and shall not be brought
in any other court in Canada or any court in any other country, (ii) agrees to submit to the exclusive
jurisdiction of the Court for purposes of all legal proceedings arising out of, or in connection with,
this Agreement or the transactions contemplated hereby, (iii) waives and agrees not to assert any
objection that it may now or hereafter have to the laying of the venue of such action brought in the
Court or any claim that any such action brought in the Court has been brought in an inconvenient
forum, (iv) agrees that email service of process or other papers in connection with any such action
or proceeding shall be valid and sufficient service thereof, and (v) agrees that a final judgment in
any such action or proceeding shall be conclusive and may be enforced in other jurisdictions by
suit on the judgment or in any other manner provided by applicable law.

7.5  Severability

If any term or provision of this Agreement is invalid, illegal or unenforceable in any jurisdiction,
such invalidity, illegality or unenforceability shall not affect any other term or provision of this
Agreement or invalidate or render unenforceable such term or provision in any other jurisdiction.
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7.6 Amendment and Modification

This Agreement may only be amended or modified in a writing stating specifically that it amends
this Agreement and is signed by an authorized representative of each party.

7.7 Execution by Electronic Transmission

The signature of any of the Parties hereto may be evidenced by a facsimile, scanned email or
internet transmission copy of this Agreement bearing such signature.

7.8 Counterparts

This Agreement may be signed in one or more counterparts, each of which so signed shall be
deemed to be an original, and such counterparts together shall constitute one and the same
instrument. Notwithstanding the date of execution or transmission of any counterpart, each
counterpart shall be deemed to have the effective date first written above.

[SIGNATURE PAGES TO IMMEDIATELY FOLLOW]



AGREED TO AND ACCEPTED as of the date first written above.

DEL EQUIPMENT INC.
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INFINITY ASSET SOLUTIONS INC.

Per: W
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Name{ Bruce Lyle
Title: "President
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In the Matter of the CCAA Proceedings of DEL Equipment Inc.
Inventory as of April 23, 2020
Post Transaction Remaining Serialized and Non-serialized Inventory

As at April 23, 2020 Vancouver Edmonton Moncton

Serialized 554,844 171,787 299,283 72,634 1,098,549
Non-serialized 924,984 921,105 649,087 300,969 2,796,146
Total Inventory 1,479,829 1,092,893 948,371 373,604 3,894,696
% of total 38.0% 28.1% 24.4% 9.6% 100.0%

As at April 23, 2020 Vancouver Edmonton Moncton

Serialized

Current 1-6 93,784 0 70,493 39,723 204,000 18.6%
Over 6 Month but less than 1 year 24,413 45,651 6,989 22,886 99,938 9.1%
over 1 year but less than 2 years 99,980 103,089 138,797 5,196 347,062 31.6%
over 2 years but less than 3 years 33,520 0 70,161 0 103,681 9.4%
over 3 years but less than 4 years 249,004 15,534 2,768 0 267,305 24.3%
over 4 years 54,145 7,513 10,075 4,830 76,562 7.0%
Total 554,844 171,787 299,283 72,634 1,098,549 | 100.0%

Non-serialized

Current 1-6 24,869 73,800 67,831 40,171 206,671 7.4%
Over 6 Month but less than 1 year 93,357 89,957 58,454 65,719 307,486 11.0%
over 1 year but less than 2 years 92,631 129,864 107,916 50,155 380,566 13.6%
over 2 years but less than 3 years 99,890 71,007 47,937 18,251 237,085 8.5%
over 3 years but less than 4 years 70,763 55,008 42,669 27,202 195,642 7.0%
over 4 years 543,474 501,470 324,280 99,471 1,468,696 52.5%
Total 924,984 921,105 649,087 300,969 2,796,146 | 100.0%
Total Inventory 1,479,829 1,092,893 948,371 373,604 3,894,696
% of total 38.0% 28.1% 24.4% 9.6% 100.0%

0

NEW Summary
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