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INTRODUCTION 

1. On October 22, 2019, the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) made an initial order (the “Initial Order”) granting Del Equipment Inc. (“DEL” 

or the “Company”) relief pursuant to the Companies’ Creditors Arrangement Act (the 

“CCAA”). DEL’s CCAA proceedings are referred to herein as the “CCAA Proceedings”. 

A copy of the Initial Order is attached as Appendix “A”. 

2. The Monitor has filed a pre-filing report and three reports in the CCAA Proceedings, 

summarized as follows: 

a. The Pre-Filing Report, dated October 21, 2019, in support of DEL’s application for 

the Initial Order, the appointment of a Chief Restructuring Officer, approval of a 

$1 million debtor-in-possession interim financing arrangement (the “DIP 

Financing”) with Diesel Equipment Limited, the Company’s parent company and 

senior secured lender (“Diesel”); and approval of the commencement of a sale and 

investment solicitation process (“SISP”). 

b. A first report dated November 14, 2019 in connection with approval for additional 

DIP Financing and an extension of the Stay Period to February 28, 2020. 

c. A second report, dated February 24, 2020 (the “Second Report”) in connection 

with DEL’s motion for, inter alia: (i) an extension of the Stay Period to May 29, 

2020; (ii) approval of the Drive Products Inc. transaction (the “DPI Transaction”); 

(iii) a key employee retention program; (iv) a litigation protocol (the “Litigation 

Protocol”) establishing the procedure and timetable for resolving certain disputes 

between the Company and Gin-Cor Industries Inc. (“Gin-Cor”); and (v) 

authorization for DEL, in consultation with the Monitor, to continue to explore 

opportunities with respect to the remaining branches and assets not included within 

the scope of the DPI Transaction (the “Residual Assets”) and, with the approval of 

the Monitor, to enter into and complete any transaction for the Residual Assets for 

proceeds equal to or less than $250,000. 
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d. A third report, dated April 22, 2020 (the “Third Report”), in connection with 

DEL’s motion for an extension of the Stay Period through September 18, 2020, 

approval of an interim distribution to Diesel of $9MM (the “First Interim 

Distribution”) and such further amounts from time to time as may be agreed 

between DEL and Diesel up to the secured indebtedness owed by DEL to Diesel, 

with the consent of the Monitor, or pursuant to such further Order of the Court and 

approval of the fees and disbursements of the Monitor and counsel to the Monitor.  

The Monitor’s report also provided support for, and observations in respect of an 

application put forth by Diesel for lifting the Stay of Proceedings in the CCAA 

Proceedings for the limited purpose of appointing MNP as the receiver (the 

“Receiver”) over limited property of DEL, in order to allow former employees of 

DEL access to funds that may be available to them pursuant to the Wage Earner 

Protection Program (the “WEPP”). 

3. The purpose of this report (the “Fourth Report”) is to provide the Court with information 

concerning: 

a. the Company’s and Monitor’s activities since the Third Report; 

b. the Monitor’s support for, and observations in respect of, DEL’s request that the 

Court grant an Order approving the auction services agreement entered into 

between DEL and Infinity Asset Solutions Inc. (the “Auctioneer”) dated as of May 

19, 2020 (the “Auction Services Agreement”) and the transaction contemplated 

thereby; and 

c. the Monitor’s support for, and observations in respect of, DEL’s request that the 

Court authorize it to conduct a self-liquidation of the Residual Assets at DEL’s 

Montreal branch (the “Montreal Branch”). 

4. The Fourth Report and other materials filed with the Court and all orders granted in 

connection with the CCAA Proceedings have been and will continue to be made available 

on the Monitor’s website at https://mnpdebt.ca/en/corporate/engagements/DELEquipment 

(the “Monitor’s Website”). 

https://mnpdebt.ca/en/corporate/engagements/DELEquipment


 

5 
 

DISCLAIMER AND TERMS OF REFERENCE 

5. In preparing this Fourth Report, MNP has necessarily relied upon the Lucky Affidavits 

(defined below), the unaudited financial statements and other information supplied, and 

representations made by certain management of the Company (“Management”), SRA (as 

defined in the Pre-filing Report), and third-party sources (collectively, the “Information”). 

Although the Monitor has reviewed the Information for reasonableness, MNP has not 

conducted an audit or otherwise attempted to verify the accuracy or completeness of the 

Information in a manner that would comply with Generally Accepted Assurance Standards 

pursuant to the Chartered Professional Accountants of Canada Handbook. Accordingly, 

MNP expresses no opinion and does not provide any other form of assurance on or relating 

to the accuracy of the Information contained in this Fourth Report, or otherwise used to 

prepare this Report. 

6. Capitalized terms not defined in this Report are used as defined in the affidavits of Douglas 

Lucky sworn October 20, 2019, November 13, 2019, February 22, 2020, April 20, 2020 

and May 19, 2020 (the “May 2020 Affidavit” and collectively the “Lucky Affidavits”) 

filed in support of the Company’s application for relief under the CCAA and various 

motions in the CCAA Proceedings. 

7. Unless otherwise stated, all monetary amounts contained in this Fourth Report are 

expressed in Canadian dollars. 

ACTIVITIES OF THE MONITOR1 

8. Since the Third Report, the Monitor has undertaken the following activities, inter alia: 

a. updated the Monitor’s Website as necessary; 

b. monitored DEL’s actual cash flows in comparison to the Second Extended Cash 

Flow Forecast (as such term is defined in the Third Report); 

                                                           
1 For greater certainty, this summary does not include a description of MNP’s activities in its capacity as receiver 
appointed pursuant to the Order of this Court made on April 29, 2020, for purposes of WEPP administration. 
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c. prepared for and attended with its counsel at the May 5, 2020 hearing in respect of 

the Gin-Cor litigation; and 

d. As described in greater detail herein, supervised the Company’s efforts to market 

and sell the Residual Assets. 

ACTIVITIES OF THE COMPANY  

9. Since the Third Report, the Company has undertaken the following activities: 

a. supplied the Receiver with information relating to DEL’s former employees that 

may be subject to the WEPP; 

b. as described in greater detail below, attended with its counsel to the May 5, 2020 

hearing in respect of the Gin-Cor litigation;  

c. made the First Interim Distribution; and 

d. as described below, continued its efforts to realize on the Residual Assets. 

Gin-Cor Litigation 
 

10. In accordance with the Litigation Protocol, DEL brought a motion returnable on May 5, 

2020, seeking inter alia, the amount of $874,107.08 (the “Funds”) held in trust by Kagan 

Shastri LLP, counsel for Gin-Cor, together with interest earned thereon be paid forthwith 

to DEL.  After hearing the matter, on May 7, 2020, the Court issued its endorsement, 

finding in favour of DEL and ordering the return of the Funds to DEL forthwith and noting 

DEL is entitled to costs.  The quantum of the costs is to be determined by the Court at a 

later date if not agreed.   

Sale of Residual Assets 

 

11. The DPI Transaction resulted in a going concern sale of DEL’s Ontario business (which 

represented a significant portion of its overall business) and certain additional assets to 

DPI, as well as the employment by DPI of 36 of DEL’s former employees.   
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12. While carrying out the SISP, DEL considered an ideal partner to be a purchaser that sought 

to harness DEL’s national footprint and business to leverage the partner’s presence or 

entrance into the Canadian market.  Nonetheless, in order to consider all options and 

maximize recoveries of DEL’s business and assets during the SISP, DEL marketed the 

assets to attract: (i) a going concern sale for all or part of the business; and/or (ii) a 

liquidation of the assets.  As noted in the Second Report, in addition to its advertising the 

SISP in the Globe & Mail, DEL sent the teaser to one hundred and twenty-five (125) 

potentially interested strategic and financial parties, including solicitating liquidation 

proposals from seven (7) third-party liquidators.  While a number of liquidators signed an 

NDA and carried out limited due diligence during and after the SISP, only the Auctioneer 

submitted an auction proposal.  The auction proposal did not include the assets located at 

the Montreal Branch. 

13. After completing the SISP, in addition to considering liquidation proposals, DEL continued 

discussions with certain of the strategic parties that participated in the SISP concerning a 

potential going concern sale of DEL’s Western Canadian branches.  The ability to find 

such a strategic purchaser was adversely impacted by the COVID-19 pandemic.  Given the 

current economic climate, DEL does not believe it will likely be able to consummate a 

transaction in the near future, and accordingly, focused its efforts on negotiating the 

Auction Services Agreement, which is attached as Exhibit “B” to the May 2020 Affidavit.    

14. As set out in the May 2020 Affidavit, in finalizing the terms of the Auction Services 

Agreement, DEL gave consideration to including the Residual Assets located at the 

Montreal Branch.  DEL was successful in controlling its inventory at the Montreal Branch, 

such that most of the inventory at the Montreal Branch was utilized in completing its 

remaining work in process.  Having regard to the limited quantities of inventory and 

equipment that remain, and after exploring the possibility of including these assets in the 

Auction Sale, DEL, in consultation with the Monitor, concluded that it is best to self-

liquidate the Residual Assets at the Montreal Branch utilizing its management at the 

Montreal Branch. 

15. The Auction Services Agreement includes the following salient terms: 
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a. The Auctioneer is liquidating the Residual Assets situated at DEL’s locations in 

Vancouver, British Columbia, Calgary and Edmonton, Alberta and Moncton, New 

Brunswick (collectively, the “Auction Premises”) by online auction sale. 

b. The auctions are scheduled to be held on four (4) different dates starting on June 9, 

2020 and ending on June 24, 2020 (the “Auction Dates”). 

c. The Auctioneer shall pay to DEL a guaranteed minimum amount for the Assets in 

the sum of  $725,000.00 plus applicable taxes (the “NMG”). The Auctioneer shall 

pay the NMG in two stages; $150,000.00 by way of deposit against the NMG, 

which  has been paid to DEL in accordance with the Auction Services Agreement, 

and the balance of the NMG being paid by the Auctioneer by no later than one day 

prior to the first of the Auction Dates. 

d. After paying the NMG and within fifteen (15) days of the final Auction Date, the 

Auctioneer is to provide a final accounting of the aggregate proceeds net of 

applicable taxes (the “Proceeds”) and:  

i. Subject to payment in full of the NMG by the Auctioneer to DEL, the 

Proceeds up to $875,000.00 shall be retained by the Auctioneer; and 

ii. all Proceeds in excess of $875,000.00 shall be allocated eighty-five 

percent (85%) to DEL and fifteen percent (15%) to be retained by the 

Auctioneer. The Auctioneer shall remit any additional Proceeds to DEL 

within fifteen (15) business days following the final Auction Date. 

e. The Auctioneer is subcontracting the performance of certain of its duties or 

obligations under the Auction Services Agreement to Joiner Sales Corp. and 

Woody’s Auction Service; 

f. The assets are provided to and are being sold by the Auctioneer at the Auction, on 

an “as is, where is” basis with no representations or warranties being made by the 

Auctioneer to potential or final buyers; 

g. DEL is to arrange for the Auctioneer to have rent free, unrestricted and full access 

to the Auction Premises until June 30, 2020; 
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h. The Auctioneer is entitled to retain and charge purchasers at the auction a Buyer’s 

Premium of 18% of the purchase price. 

16. The Monitor has considered the factors set out in subsection 36(3) of the CCAA with 

respect to the granting of a Court order authorizing: (i) the Auction Services Agreement 

and completing the sale of the Residual Assets situated at the Auction Premises by auction 

sale; and (ii) the self-liquidation of the Residual Assets located at the Montreal Branch.  

The Monitor respectfully recommends that the Court make the order sought by the 

Company for the following reasons: 

a. The comprehensive SISP was previously approved by the Court and DEL 

completed the SISP in accordance with the approved process.   

b. The DPI Transaction resulted in the sale of DEL’s core assets and business.  Since 

completing the DPI Transaction, DEL, in consultation with the Monitor, has been 

exploring alternatives in respect of the sale of the Residual Assets.  The likelihood 

of finding a purchaser willing to pay a premium over liquidation for the Residual 

Assets appears remote given the disruption arising from the COVID-19 pandemic; 

c. The Auction Services Agreement provides that certain of the Residual Assets be 

sold as part of unreserved online auction process.  The Auctioneer’s marketing of 

these assets will create a platform for the Company to maximize recoveries derived 

from these assets and ensure that the consideration to be received for the assets is 

reasonable and fair taking into account their market value; 

d. The self-liquidation of the Residual Assets located in the Montreal Branch is a cost-

effective and efficient means of realizing on these assets having regard to the 

limited equipment and inventory that remain; 

e. Diesel is supportive of DEL entering into the Auction Services Agreement and the 

sale of the Residual Assets at the Montreal Branch by self-liquidation; and 

f. The Auction Services Agreement, coupled with the self-liquidation of the Residual 

Assets at the Montreal Branch, will maximize recoveries for creditors. 
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MONITOR’S RECOMMENDATIONS 

17. Accordingly, the Monitor respectfully recommends that this Honourable Court make an 

order granting the relief detailed in paragraph 3 of this Report. 

All of which is respectfully submitted this 22nd day of May 2020. 

MNP LTD., 

in its capacity as Court-Appointed Monitor of  

DEL Equipment Inc. 

 

 

_________________________ 

Sheldon Title, CPA, CA, CIRP, LIT 

Senior Vice-President 

Jessie.Hue
Sheldon Title
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