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[1998] 1 R.C.S. 27RIZZO & RIZZO SHOES LTD. (RE)

Philippe Adrien, Emilia Berardi, Paul Philippe Adrien, Emilia Berardi, Paul
Creador, Lorenzo Abel Vasquez and Lindy Creador, Lorenzo Abel Vasquez et Lindy
Wagner on their own behalf and on behalf Wagner en leur propre nom et en celui des
of the other former employees of Rizzo & autres anciens employés de Rizzo & Rizzo
Rizzo Shoes Limited Appellants Shoes Limited Appelants

v. c.

Zittrer, Siblin & Associates, Inc., Trustees in Zittrer, Siblin & Associates, Inc., syndic de
Bankruptcy of the Estate of Rizzo & Rizzo faillite de Rizzo & Rizzo Shoes
Shoes Limited Respondent Limited Intimée

and et

The Ministry of Labour for the Province Le ministère du Travail de la province
of Ontario, Employment Standards d’Ontario, Direction des normes
Branch Party d’emploi Partie

INDEXED AS: RIZZO & RIZZO SHOES LTD. (RE) RÉPERTORIÉ: RIZZO & RIZZO SHOES LTD. (RE)

File No.: 24711. No du greffe: 24711.

1997: October 16; 1998: January 22. 1997: 16 octobre; 1998: 22 janvier.

Present: Gonthier, Cory, McLachlin, Iacobucci and Présents: Les juges Gonthier, Cory, McLachlin,
Major JJ. Iacobucci et Major.

ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D’APPEL DE L’ONTARIO
ONTARIO

Employment law — Bankruptcy — Termination pay Employeur et employé — Faillite — Indemnités de
and severance available when employment terminated licenciement et de cessation d’emploi payables en cas
by the employer — Whether bankruptcy can be said to de licenciement par l’employeur — Faillite peut-elle
be termination by the employer — Employment Stan- être assimilée au licenciement par l’employeur? — Loi
dards Act, R.S.O. 1980, c. 137, ss. 7(5), 40(1), (7), 40a sur les normes d’emploi, L.R.O. 1980, ch. 137, art. 7(5),
— Employment Standards Amendment Act, 1981, S.O. 40(1), (7), 40a — Employment Standards Amendment
1981, c. 22, s. 2(3) — Bankruptcy Act, R.S.C., 1985, c. Act, 1981, L.O. 1981, ch. 22, art. 2(3) — Loi sur la fail-
B-3, s. 121(1) — Interpretation Act, R.S.O. 1990, c. I.11, lite, L.R.C. (1985), ch. B-3, art. 121(1) — Loi d’inter-
ss. 10, 17. prétation, L.R.O. 1990, ch. I.11, art. 10, 17.

A bankrupt firm’s employees lost their jobs when a Les employés d’une entreprise en faillite ont perdu
receiving order was made with respect to the firm’s leur emploi lorsqu’une ordonnance de séquestre a été
property. All wages, salaries, commissions and vacation rendue à l’égard des biens de l’entreprise. Tous les
pay were paid to the date of the receiving order. The salaires, les traitements, toutes les commissions et les
province’s Ministry of Labour audited the firm’s paies de vacances ont été versés jusqu’à la date de l’or-
records to determine if any outstanding termination or donnance de séquestre. Le ministère du Travail de la
severance pay was owing to former employees under province a vérifié les dossiers de l’entreprise pour déter-
the Employment Standards Act (“ESA”) and delivered a miner si des indemnités de licenciement ou de cessation
proof of claim to the Trustee. The Trustee disallowed d’emploi devaient encore être versées aux anciens
the claims on the ground that the bankruptcy of an employés en application de la Loi sur les normes d’em-
employer does not constitute dismissal from employ- ploi (la «LNE») et il a remis une preuve de réclamation
ment and accordingly creates no entitlement to sever- au syndic. Ce dernier a rejeté les réclamations pour le
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28 [1998] 1 S.C.R.RIZZO & RIZZO SHOES LTD. (RE) 

ance, termination or vacation pay under the ESA. The motif que la faillite d’un employeur ne constituant pas
Ministry successfully appealed to the Ontario Court un congédiement, aucun droit à une indemnité de cessa-
(General Division) but the Ontario Court of Appeal tion d’emploi, à une indemnité de licenciement ni à une
overturned that court’s ruling and restored the Trustee’s paie de vacances ne prenait naissance sous le régime de
decision. The Ministry sought leave to appeal from the la LNE. En appel, le ministère a eu gain de cause devant
Court of Appeal judgment but discontinued its applica- la Cour de l’Ontario (Division générale) mais la Cour
tion. Following the discontinuance of the appeal, the d’appel de l’Ontario a infirmé ce jugement et a rétabli la
Trustee paid a dividend to Rizzo’s creditors, thereby décision du syndic. Le ministère a demandé l’autorisa-
leaving significantly less funds in the estate. Subse- tion d’interjeter appel de l’arrêt de la Cour d’appel mais
quently, the appellants, five former employees of Rizzo, il s’est désisté. Après l’abandon de l’appel, le syndic a
moved to set aside the discontinuance, add themselves versé un dividende aux créanciers de Rizzo, réduisant de
as parties to the proceedings, and requested and were façon considérable l’actif. Par la suite, les appelants,
granted an order granting them leave to appeal. At issue cinq anciens employés de Rizzo, ont demandé et obtenu
here is whether the termination of employment caused l’annulation du désistement, l’obtention de la qualité de
by the bankruptcy of an employer give rise to a claim parties à l’instance et une ordonnance leur accordant
provable in bankruptcy for termination pay and sever- l’autorisation d’interjeter appel. En l’espèce, il s’agit de
ance pay in accordance with the provisions of the ESA. savoir si la cessation d’emploi résultant de la faillite de

l’employeur donne naissance à une réclamation prouva-
ble en matière de faillite en vue d’obtenir une indemnité
de licenciement et une indemnité de cessation d’emploi
conformément aux dispositions de la LNE.

Held: The appeal should be allowed. Arrêt: Le pourvoi est accueilli.

At the heart of this conflict is an issue of statutory Une question d’interprétation législative est au centre
interpretation. Although the plain language of ss. 40 and du présent litige. Bien que le libellé clair des art. 40 et
40a of the ESA suggests that termination pay and sever- 40a de la LNE donne à penser que les indemnités de
ance pay are payable only when the employer termi- licenciement et de cessation d’emploi doivent être ver-
nates the employment, statutory interpretation cannot be sées seulement lorsque l’employeur licencie l’employé,
founded on the wording of the legislation alone. The l’interprétation législative ne peut pas être fondée sur le
words of an Act are to be read in their entire context and seul libellé du texte de loi. Il faut lire les termes d’une
in their grammatical and ordinary sense harmoniously loi dans leur contexte global en suivant le sens ordinaire
with the scheme of the Act, the object of the Act, and et grammatical qui s’harmonise avec l’esprit de la loi,
the intention of Parliament. Moreover, s. 10 of Ontario’s l’objet de la loi et l’intention du législateur. Au surplus,
Interpretation Act provides that every Act “shall be l’art. 10 de la Loi d’interprétation ontarienne dispose
deemed to be remedial” and directs that every Act shall que les lois «sont réputées apporter une solution de
“receive such fair, large and liberal construction and droit» et qu’elles doivent «s’interpréter de la manière la
interpretation as will best ensure the attainment of the plus équitable et la plus large qui soit pour garantir la
object of the Act according to its true intent, meaning réalisation de leur objet selon leurs sens, intention et
and spirit”. esprit véritables».

The objects of the ESA and of the termination and L’objet de la LNE et des dispositions relatives à l’in-
severance pay provisions themselves are broadly pre- demnité de licenciement et à l’indemnité de cessation
mised upon the need to protect employees. Finding d’emploi elles-mêmes repose de manière générale sur la
ss. 40 and 40a to be inapplicable in bankruptcy situa- nécessité de protéger les employés. Conclure que les
tions is incompatible with both the object of the ESA art. 40 et 40a sont inapplicables en cas de faillite est
and the termination and severance pay provisions. The incompatible tant avec l’objet de la LNE qu’avec les dis-
legislature does not intend to produce absurd conse- positions relatives aux indemnités de licenciement et de
quences and such a consequence would result if employ- cessation d’emploi. Le législateur ne peut avoir voulu
ees dismissed before the bankruptcy were to be entitled des conséquences absurdes mais c’est le résultat auquel
to these benefits while those dismissed after a bank- on arriverait si les employés congédiés avant la faillite
ruptcy would not be so entitled. A distinction would be avaient droit à ces avantages mais pas les employés con-
made between employees merely on the basis of the gédiés après la faillite. Une distinction serait établie
timing of their dismissal and such a result would arbi- entre les employés sur la seule base de la date de leur
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[1998] 1 R.C.S. 29RIZZO & RIZZO SHOES LTD. (RE)

trarily deprive some of a means to cope with economic congédiement et un tel résultat les priverait arbitraire-
dislocation. ment de certains des moyens dont ils disposent pour

faire face à un bouleversement économique.

The use of legislative history as a tool for determin- Le recours à l’historique législatif pour déterminer
ing the intention of the legislature is an entirely appro- l’intention du législateur est tout à fait approprié. En
priate exercise. Section 2(3) of the Employment Stan- vertu du par. 2(3) de l’Employment Standards
dards Amendment Act, 1981 exempted from severance Amendment Act, 1981, étaient exemptés de l’obligation
pay obligations employers who became bankrupt and de verser des indemnités de cessation d’emploi, les
lost control of their assets between the coming into employeurs qui avaient fait faillite et avaient perdu la
force of the amendment and its receipt of royal assent. maı̂trise de leurs biens entre le moment où les modifica-
Section 2(3) necessarily implies that the severance pay tions sont entrées en vigueur et celui où elles ont reçu la
obligation does in fact extend to bankrupt employers. If sanction royale. Le paragraphe 2(3) implique nécessai-
this were not the case, no readily apparent purpose rement que les employeurs en faillite sont assujettis à
would be served by this transitional provision. Further, l’obligation de verser une indemnité de cessation d’em-
since the ESA is benefits-conferring legislation, it ought ploi. Si tel n’était pas le cas, cette disposition transitoire
to be interpreted in a broad and generous manner. Any semblerait ne poursuivre aucune fin. En outre, comme la
doubt arising from difficulties of language should be LNE est une loi conférant des avantages, elle doit être
resolved in favour of the claimant. interprétée de façon libérale et généreuse. Tout doute

découlant de l’ambiguı̈té des textes doit se résoudre en
faveur du demandeur.

When the express words of ss. 40 and 40a are Lorsque les mots exprès employés aux art. 40 et 40a
examined in their entire context, the words “terminated sont examinés dans leur contexte global, les termes
by an employer” must be interpreted to include termina- «l’employeur licencie» doivent être interprétés de
tion resulting from the bankruptcy of the employer. The manière à inclure la cessation d’emploi résultant de la
impetus behind the termination of employment has no faillite de l’employeur. Les raisons qui motivent la ces-
bearing upon the ability of the dismissed employee to sation d’emploi n’ont aucun rapport avec la capacité de
cope with the sudden economic dislocation caused by l’employé congédié de faire face au bouleversement
unemployment. As all dismissed employees are equally économique soudain causé par le chômage. Comme tous
in need of the protections provided by the ESA, any dis- les employés congédiés ont également besoin des pro-
tinction between employees whose termination resulted tections prévues par la LNE, toute distinction établie
from the bankruptcy of their employer and those who entre les employés qui perdent leur emploi en raison de
have been terminated for some other reason would be la faillite de leur employeur et ceux qui sont licenciés
arbitrary and inequitable. Such an interpretation would pour quelque autre raison serait arbitraire et inéquitable.
defeat the true meaning, intent and spirit of the ESA. Une telle interprétation irait à l’encontre des sens, inten-
Termination as a result of an employer’s bankruptcy tion et esprit véritables de la LNE. La cessation d’emploi
therefore does give rise to an unsecured claim provable résultant de la faillite de l’employeur donne effective-
in bankruptcy pursuant to s. 121 of the Bankruptcy Act ment naissance à une réclamation non garantie prouva-
for termination and severance pay in accordance with ble en matière de faillite au sens de l’art. 121 de la LF
ss. 40 and 40a of the ESA. It was not necessary to en vue d’obtenir une indemnité de licenciement et une
address the applicability of s. 7(5) of the ESA. indemnité de cessation d’emploi en conformité avec les

art. 40 et 40a de la LNE. Il était inutile d’examiner la
question de l’applicabilité du par. 7(5) de la LNE.
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Royal Dressed Meats Inc. (Trustee of) (1989), 76 C.B.R. U.F.C.W., Loc. 617P c. Royal Dressed Meats Inc. (Trus-
(N.S.) 86; R. v. Hydro-Québec, [1997] 1 S.C.R. 213; tee of) (1989), 76 C.B.R. (N.S.) 86; R. c. Hydro-Québec,
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Sullivan, Ruth. Statutory Interpretation. Concord, Ont.: Sullivan, Ruth. Statutory Interpretation. Concord, Ont.:
Irwin Law, 1997. Irwin Law, 1997.

APPEAL from a judgment of the Ontario Court POURVOI contre un arrêt de la Cour d’appel de
of Appeal (1995), 22 O.R. (3d) 385, 80 O.A.C. l’Ontario (1995), 22 O.R. (3d) 385, 80 O.A.C. 201,
201, 30 C.B.R. (3d) 1, 9 C.C.E.L. (2d) 264, 95 30 C.B.R. (3d) 1, 9 C.C.E.L. (2d) 264, 95 C.L.L.C.
C.L.L.C. ¶210-020, [1995] O.J. No. 586 (QL), ¶210-020, [1995] O.J. no 586 (QL), qui a infirmé
reversing a judgment of the Ontario Court (Gen- un jugement de la Cour de l’Ontario (Division
eral Division) (1991), 6 O.R. (3d) 441, 11 C.B.R. générale) (1991), 6 O.R. (3d) 441, 11 C.B.R. (3d)
(3d) 246, 92 C.L.L.C. ¶14,013, ruling that the 246, 92 C.L.L.C. ¶14,013, statuant que le ministère
Ministry of Labour could prove claims on behalf du Travail pouvait prouver des réclamations au
of employees of the bankrupt. Appeal allowed. nom des employés de l’entreprise en faillite. Pour-

voi accueilli.

Steven M. Barrett and Kathleen Martin, for the Steven M. Barrett et Kathleen Martin, pour les
appellants. appelants.

Raymond M. Slattery, for the respondent. Raymond M. Slattery, pour l’intimée.

David Vickers, for the Ministry of Labour for David Vickers, pour le ministère du Travail de la
the Province of Ontario, Employment Standards province d’Ontario, Direction des normes d’em-
Branch. ploi. 

The judgment of the Court was delivered by Version française du jugement de la Cour rendu
par

IACOBUCCI J. — This is an appeal by the former 1LE JUGE IACOBUCCI — Il s’agit d’un pourvoi
employees of a now bankrupt employer from an interjeté par les anciens employés d’un employeur
order disallowing their claims for termination pay maintenant en faillite contre une ordonnance qui a
(including vacation pay thereon) and severance rejeté les réclamations qu’ils ont présentées en vue
pay. The case turns on an issue of statutory inter- d’obtenir une indemnité de licenciement (y com-
pretation. Specifically, the appeal decides whether, pris la paie de vacances) et une indemnité de ces-
under the relevant legislation in effect at the time sation d’emploi. Le litige porte sur une question
of the bankruptcy, employees are entitled to claim d’interprétation législative. Tout particulièrement,
termination and severance payments where their le pourvoi tranche la question de savoir si, en vertu
employment has been terminated by reason of their des dispositions législatives pertinentes en vigueur
employer’s bankruptcy. à l’époque de la faillite, les employés ont le droit

de réclamer une indemnité de licenciement et une
indemnité de cessation d’emploi lorsque la cessa-
tion d’emploi résulte de la faillite de leur
employeur.

1. Facts 1. Les faits

Prior to its bankruptcy, Rizzo & Rizzo Shoes 2Avant sa faillite, la société Rizzo & Rizzo Shoes
Limited (“Rizzo”) owned and operated a chain of Limited («Rizzo») possédait et exploitait au
retail shoe stores across Canada. Approximately 65 Canada une chaı̂ne de magasins de vente au détail
percent of those stores were located in Ontario. On de chaussures. Environ 65 pour 100 de ces maga-
April 13, 1989, a petition in bankruptcy was filed sins étaient situés en Ontario. Le 13 avril 1989,
against the chain. The following day, a receiving une pétition en faillite a été présentée contre la
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32 [1998] 1 S.C.R.RIZZO & RIZZO SHOES LTD. (RE) Iacobucci J.

order was made on consent in respect of Rizzo’s chaı̂ne de magasins. Le lendemain, une ordon-
property. Upon the making of that order, the nance de séquestre a été rendue sur consentement à
employment of Rizzo’s employees came to an end. l’égard des biens de Rizzo. Au prononcé de l’or-

donnance, les employés de Rizzo ont perdu leur
emploi.

Pursuant to the receiving order, the respondent,3 Conformément à l’ordonnance de séquestre,
Zittrer, Siblin & Associates, Inc. (the “Trustee”) l’intimée, Zittrer, Siblin & Associates, Inc. (le
was appointed as trustee in bankruptcy of Rizzo’s «syndic») a été nommée syndic de faillite de l’actif
estate. The Bank of Nova Scotia privately de Rizzo. La Banque de Nouvelle-Écosse a nommé
appointed Peat Marwick Limited (“PML”) as Peat Marwick Limitée («PML») comme adminis-
receiver and manager. By the end of July 1989, trateur séquestre. Dès la fin de juillet 1989, PML
PML had liquidated Rizzo’s property and assets avait liquidé les biens de Rizzo et fermé les maga-
and closed the stores. PML paid all wages, sala- sins. PML a versé tous les salaires, les traitements,
ries, commissions and vacation pay that had been toutes les commissions et les paies de vacances qui
earned by Rizzo’s employees up to the date on avaient été gagnés par les employés de Rizzo jus-
which the receiving order was made. qu’à la date à laquelle l’ordonnance de séquestre a

été rendue.

In November 1989, the Ministry of Labour for4 En novembre 1989, le ministère du Travail de la
the Province of Ontario, Employment Standards province d’Ontario, Direction des normes d’em-
Branch (the “Ministry”) audited Rizzo’s records to ploi (le «ministère») a vérifié les dossiers de Rizzo
determine if there was any outstanding termination afin de déterminer si des indemnités de licencie-
or severance pay owing to former employees ment ou de cessation d’emploi devaient encore être
under the Employment Standards Act, R.S.O. 1980, versées aux anciens employés en application de la
c. 137, as amended (the “ESA”). On August 23, Loi sur les normes d’emploi, L.R.O. 1980, ch. 137
1990, the Ministry delivered a proof of claim to et ses modifications (la «LNE»). Le 23 août 1990,
the respondent Trustee on behalf of the former au nom des anciens employés de Rizzo, le minis-
employees of Rizzo for termination pay and vaca- tère a remis au syndic intimé une preuve de récla-
tion pay thereon in the amount of approximately mation pour des indemnités de licenciement et des
$2.6 million and for severance pay totalling paies de vacances (environ 2,6 millions de dollars)
$14,215. The Trustee disallowed the claims, issu- et pour des indemnités de cessation d’emploi
ing a Notice of Disallowance on January 28, 1991. (14 215 $). Le syndic a rejeté les réclamations et a
For the purposes of this appeal, the relevant donné avis du rejet le 28 janvier 1991. Aux fins du
ground for disallowing the claim was the Trustee’s présent pourvoi, les réclamations ont été rejetées
opinion that the bankruptcy of an employer does parce que le syndic était d’avis que la faillite d’un
not constitute a dismissal from employment and employeur ne constituant pas un congédiement,
thus, no entitlement to severance, termination or aucun droit à une indemnité de cessation d’emploi,
vacation pay is created under the ESA. à une indemnité de licenciement ni à une paie de

vacances ne prenait naissance sous le régime de la
LNE.

The Ministry appealed the Trustee’s decision to5 Le ministère a interjeté appel de la décision du
the Ontario Court (General Division) which syndic devant la Cour de l’Ontario (Division géné-
reversed the Trustee’s disallowance and allowed rale) laquelle a infirmé la décision du syndic et a
the claims as unsecured claims provable in bank- admis les réclamations en tant que réclamations
ruptcy. On appeal, the Ontario Court of Appeal non garanties prouvables en matière de faillite. En
overturned the trial court’s ruling and restored the appel, la Cour d’appel de l’Ontario a cassé le juge-
decision of the Trustee. The Ministry sought leave ment de la cour de première instance et rétabli la
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to appeal from the Court of Appeal judgment, but décision du syndic. Le ministère a demandé l’auto-
discontinued its application on August 30, 1993. risation d’en appeler de l’arrêt de la Cour d’appel,
Following the discontinuance of the appeal, the mais il s’est désisté le 30 août 1993. Après l’aban-
Trustee paid a dividend to Rizzo’s creditors, don de l’appel, le syndic a versé un dividende aux
thereby leaving significantly less funds in the créanciers de Rizzo, réduisant de façon considéra-
estate. Subsequently, the appellants, five former ble l’actif. Par la suite, les appelants, cinq anciens
employees of Rizzo, moved to set aside the discon- employés de Rizzo, ont demandé l’annulation du
tinuance, add themselves as parties to the proceed- désistement, l’obtention de la qualité de parties à
ings, and requested an order granting them leave to l’instance et une ordonnance leur accordant l’auto-
appeal. This Court’s order granting those applica- risation d’interjeter appel. L’ordonnance de notre
tions was issued on December 5, 1996. Cour faisant droit à ces demandes a été rendue le

5 décembre 1996.

2. Relevant Statutory Provisions 2. Les dispositions législatives pertinentes

The relevant versions of the Bankruptcy Act 6Aux fins du présent pourvoi, les versions perti-
(now the Bankruptcy and Insolvency Act) and the nentes de la Loi sur la faillite (maintenant la Loi
Employment Standards Act for the purposes of this sur la faillite et l’insolvabilité) et de la Loi sur les
appeal are R.S.C., 1985, c. B-3 (the “BA”), and normes d’emploi sont respectivement les sui-
R.S.O. 1980, c. 137, as amended to April 14, 1989 vantes: L.R.C. (1985), ch. B-3 (la «LF») et L.R.O.
(the “ESA”) respectively. 1980, ch. 137 et ses modifications au 14 avril 1989

(la «LNE»).

Employment Standards Act, R.S.O. 1980, c. 137, as Loi sur les normes d’emploi, L.R.O. 1980, ch. 137
amended: et ses modifications:

7. — 7 . . .

(5) Every contract of employment shall be deemed to (5) Tout contrat de travail est réputé comprendre la
include the following provision: disposition suivante:

All severance pay and termination pay become paya- L’indemnité de cessation d’emploi et l’indemnité de
ble and shall be paid by the employer to the employee licenciement deviennent exigibles et sont payées par
in two weekly instalments beginning with the first l’employeur à l’employé en deux versements hebdo-
full week following termination of employment and madaires à compter de la première semaine complète
shall be allocated to such weeks accordingly. This suivant la cessation d’emploi, et sont réparties sur ces
provision does not apply to severance pay if the semaines en conséquence. La présente disposition ne
employee has elected to maintain a right of recall as s’applique pas à l’indemnité de cessation d’emploi si
provided in subsection 40a (7) of the Employment l’employé a choisi de maintenir son droit d’être rap-
Standards Act. pelé, comme le prévoit le paragraphe 40a (7) de la Loi

sur les normes d’emploi.

40. — (1) No employer shall terminate the employ- 40 (1) Aucun employeur ne doit licencier un employé
ment of an employee who has been employed for three qui travaille pour lui depuis trois mois ou plus à moins
months or more unless the employee gives, de lui donner:

(a) one weeks notice in writing to the employee if his or a) un préavis écrit d’une semaine si sa période d’emploi
her period of employment is less than one year; est inférieure à un an;

(b) two weeks notice in writing to the employee if his b) un préavis écrit de deux semaines si sa période d’em-
or her period of employment is one year or more but ploi est d’un an ou plus mais de moins de trois ans;
less than three years;
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(c) three weeks notice in writing to the employee if his c) un préavis écrit de trois semaines si sa période d’em-
or her period of employment is three years or more ploi est de trois ans ou plus mais de moins de quatre
but less than four years; ans;

(d) four weeks notice in writing to the employee if his d) un préavis écrit de quatre semaines si sa période
or her period of employment is four years or more d’emploi est de quatre ans ou plus mais de moins de
but less than five years; cinq ans;

(e) five weeks notice in writing to the employee if his e) un préavis écrit de cinq semaines si sa période d’em-
or her period of employment is five years or more ploi est de cinq ans ou plus mais de moins de six ans;
but less than six years;

(f) six weeks notice in writing to the employee if his or f) un préavis écrit de six semaines si sa période d’em-
her period of employment is six years or more but ploi est de six ans ou plus mais de moins de sept ans;
less than seven years;

(g) seven weeks notice in writing to the employee if his g) un préavis écrit de sept semaines si sa période d’em-
or her period of employment is seven years or more ploi est de sept ans ou plus mais de moins de huit
but less than eight years; ans;

(h) eight weeks notice in writing to the employee if his h) un préavis écrit de huit semaines si sa période d’em-
or her period of employment is eight years or more, ploi est de huit ans ou plus,

and such notice has expired. et avant le terme de la période de ce préavis.

. . . . . .

(7) Where the employment of an employee is termi- (7) Si un employé est licencié contrairement au pré-
nated contrary to this section, sent article:

(a) the employer shall pay termination pay in an a) l’employeur lui verse une indemnité de licenciement
amount equal to the wages that the employee would égale au salaire que l’employé aurait eu le droit de
have been entitled to receive at his regular rate for a recevoir à son taux normal pour une semaine nor-
regular non-overtime work week for the period of male de travail sans heures supplémentaires pendant
notice prescribed by subsection (1) or (2), and any la période de préavis fixée par le paragraphe (1) ou
wages to which he is entitled; (2), de même que tout salaire auquel il a droit;

. . . . . .

40a . . .  40a . . .

(1a) Where, [TRADUCTION] (1a) L’employeur verse une indemnité
de cessation d’emploi à chaque employé licencié qui a
travaillé pour lui pendant cinq ans ou plus si, selon le
cas:

(a) fifty or more employees have their employment ter- a) l’employeur licencie cinquante employés ou plus au
minated by an employer in a period of six months or cours d’une période de six mois ou moins et que les
less and the terminations are caused by the perma- licenciements résultent de l’interruption permanente
nent discontinuance of all or part of the business of de l’ensemble ou d’une partie des activités de l’em-
the employer at an establishment; or ployeur à un établissement;

(b) one or more employees have their employment ter- b) l’employeur dont la masse salariale est de 2,5 mil-
minated by an employer with a payroll of $2.5 mil- lions de dollars ou plus licencie un ou plusieurs
lion or more, employés.

the employer shall pay severance pay to each employee
whose employment has been terminated and who has
been employed by the employer for five or more years.
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Employment Standards Amendment Act, 1981, Employment Standards Amendment Act, 1981,
S.O. 1981, c. 22 L.O. 1981, ch. 22

[TRADUCTION]

2. — (1) Part XII of the said Act is amended by adding 2. (1) La partie XII de la loi est modifiée par adjonction
thereto the following section: de l’article suivant:

. . . . . .

(3) Section 40a of the said Act does not apply to an (3) L’article 40a de la loi ne s’applique pas à l’em-
employer who became a bankrupt or an insolvent ployeur qui a fait faillite ou est devenu insolva-
person within the meaning of the Bankruptcy Act ble au sens de la Loi sur la faillite (Canada) et
(Canada) and whose assets have been distributed dont les biens ont été distribués à ses créanciers
among his creditors or to an employer whose ou à l’employeur dont la proposition au sens de
proposal within the meaning of the Bankruptcy la Loi sur la faillite (Canada) a été acceptée par
Act (Canada) has been accepted by his creditors ses créanciers pendant la période qui commence
in the period from and including the 1st day of le 1er janvier 1981 et se termine le jour précédant
January, 1981, to and including the day immedi- immédiatement celui où la présente loi a reçu la
ately before the day this Act receives Royal sanction royale inclusivement.
Assent.

Bankruptcy Act, R.S.C., 1985, c. B-3 Loi sur la faillite, L.R.C. (1985), ch. B-3

121. (1) All debts and liabilities, present or future, to 121. (1) Toutes créances et tous engagements, pré-
which the bankrupt is subject at the date of the bank- sents ou futurs, auxquels le failli est assujetti à la date de
ruptcy or to which he may become subject before his la faillite, ou auxquels il peut devenir assujetti avant sa
discharge by reason of any obligation incurred before libération, en raison d’une obligation contractée anté-
the date of the bankruptcy shall be deemed to be claims rieurement à la date de la faillite, sont réputés des récla-
provable in proceedings under this Act. mations prouvables dans des procédures entamées en

vertu de la présente loi.

Interpretation Act, R.S.O. 1990, c. I.11 Loi d’interprétation, L.R.O. 1990, ch. I.11

 10. Every Act shall be deemed to be remedial, 10 Les lois sont réputées apporter une solution de
whether its immediate purport is to direct the doing of droit, qu’elles aient pour objet immédiat d’ordonner
anything that the Legislature deems to be for the public l’accomplissement d’un acte que la Législature estime
good or to prevent or punish the doing of any thing that être dans l’intérêt public ou d’empêcher ou de punir
it deems to be contrary to the public good, and shall l’accomplissement d’un acte qui lui paraı̂t contraire à
accordingly receive such fair, large and liberal construc- l’intérêt public. Elles doivent par conséquent s’interpré-
tion and interpretation as will best ensure the attainment ter de la manière la plus équitable et la plus large qui
of the object of the Act according to its true intent, soit pour garantir la réalisation de leur objet selon leurs
meaning and spirit. sens, intention et esprit véritables.

. . . . . .

 17. The repeal or amendment of an Act shall be 17 L’abrogation ou la modification d’une loi n’est pas
deemed not to be or to involve any declaration as to the réputée constituer ou impliquer une déclaration portant
previous state of the law. sur l’état antérieur du droit.

3. Judicial History 3. L’historique judiciaire

A. Ontario Court (General Division) (1991), 6 A. La Cour de l’Ontario (Division générale)
O.R. (3d) 441 (1991), 6 O.R. (3d) 441
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Having disposed of several issues which do not7 Après avoir tranché plusieurs points non sou-
arise on this appeal, Farley J. turned to the ques- levés dans le présent pourvoi, le juge Farley est
tion of whether termination pay and severance pay passé à la question de savoir si l’indemnité de
are provable claims under the BA. Relying on licenciement et l’indemnité de cessation d’emploi
U.F.C.W., Loc. 617P v. Royal Dressed Meats Inc. sont des réclamations prouvables en application de
(Trustee of) (1989), 76 C.B.R. (N.S.) 86 (Ont. S.C. la LF. S’appuyant sur la décision U.F.C.W.,
in Bankruptcy), he found that it is clear that claims Loc. 617P c. Royal Dressed Meats Inc. (Trustee of)
for termination and severance pay are provable in (1989), 76 C.B.R. (N.S.) 86 (C.S. Ont. en matière
bankruptcy where the statutory obligation to pro- de faillite), il a conclu que manifestement, l’in-
vide such payments arose prior to the bankruptcy. demnité de licenciement et l’indemnité de cessa-
Accordingly, he reasoned that the essential matter tion d’emploi sont prouvables en matière de faillite
to be resolved in the case at bar was whether bank- lorsque l’obligation légale d’effectuer ces verse-
ruptcy acted as a termination of employment ments a pris naissance avant la faillite. Par consé-
thereby triggering the termination and severance quent, il a estimé que le point essentiel à résoudre
pay provisions of the ESA such that liability for en l’espèce était de savoir si la faillite était assimi-
such payments would arise on bankruptcy as well. lable au licenciement et entraı̂nait l’application des

dispositions relatives à l’indemnité de licenciement
et à l’indemnité de cessation d’emploi de la LNE
de manière que l’obligation de verser ces indem-
nités prenne naissance également au moment de la
faillite.

In addressing this question, Farley J. began by8 Le juge Farley a abordé cette question en faisant
noting that the object and intent of the ESA is to remarquer que l’objet et l’intention de la LNE
provide minimum employment standards and to étaient d’établir des normes minimales d’emploi et
benefit and protect the interests of employees. de favoriser et protéger les intérêts des employés.
Thus, he concluded that the ESA is remedial legis- Il a donc conclu que la LNE visait à apporter une
lation and as such it should be interpreted in a fair, solution de droit et devait dès lors être interprétée
large and liberal manner to ensure that its object is de manière équitable et large afin de garantir la
attained according to its true meaning, spirit and réalisation de son objet selon ses sens, intention et
intent. esprit véritables.

Farley J. then held that denying employees in9 Le juge Farley a ensuite décidé que priver les
this case the right to claim termination and sever- employés en l’espèce du droit de réclamer une
ance pay would lead to the arbitrary and unfair indemnité de licenciement et une indemnité de
result that an employee whose employment is ter- cessation d’emploi aurait pour conséquence injuste
minated just prior to a bankruptcy would be enti- et arbitraire que l’employé licencié juste avant la
tled to termination and severance pay, whereas one faillite aurait droit à une indemnité de licenciement
whose employment is terminated by the bank- et à une indemnité de cessation d’emploi, alors que
ruptcy itself would not have that right. This result, celui qui a perdu son emploi en raison de la faillite
he stated, would defeat the intended working of elle-même n’y aurait pas droit. Ce résultat, a-t-il
the ESA. dit, irait à l’encontre du but visé par la loi.

Farley J. saw no reason why the claims of the10 Le juge Farley ne voyait pas pourquoi les récla-
employees in the present case would not generally mations des employés en l’espèce ne seraient pas
be contemplated as wages or other claims under généralement considérées comme des réclamations
the BA. He emphasized that the former employees concernant les salaires ou comme d’autres récla-
in the case at bar had not alleged that termination mations présentées en application de la LF. Il a
pay and severance pay should receive a priority in souligné que les anciens employés en l’espèce
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the distribution of the estate, but merely that they n’avaient pas soutenu que les indemnités de licen-
are provable (unsecured and unpreferred) claims in ciement et de cessation d’emploi devaient être
a bankruptcy. For this reason, he found it inappro- prioritaires dans la distribution de l’actif, mais tout
priate to make reference to authorities whose focus simplement qu’elles étaient des réclamations prou-
was the interpretation of priority provisions in vables en matière de faillite (non garanties et non
the BA. privilégiées). Pour ce motif, il a conclu qu’il ne

convenait pas d’invoquer la jurisprudence et la
doctrine portant sur l’interprétation des disposi-
tions relatives à la priorité de la LF.

Even if bankruptcy does not terminate the 11Même si la faillite ne met pas fin à la relation
employment relationship so as to trigger the ESA entre l’employeur et l’employé de façon à faire
termination and severance pay provisions, Farley jouer les dispositions relatives aux indemnités de
J. was of the view that the employees in the instant licenciement et de cessation d’emploi de la LNF, le
case would nevertheless be entitled to such pay- juge Farley était d’avis que les employés en l’es-
ments as these were liabilities incurred prior to the pèce avaient néanmoins droit à ces indemnités, car
date of the bankruptcy by virtue of s. 7(5) of the il s’agissait d’engagements contractés avant la date
ESA. He found that s. 7(5) deems every employ- de la faillite conformément au par. 7(5) de la LNE.
ment contract to include a provision to provide ter- Il a conclu d’une part qu’aux termes du par. 7(5),
mination and severance pay following the termina- tout contrat de travail est réputé comprendre une
tion of employment and concluded that a disposition prévoyant le versement d’une indem-
contingent obligation is thereby created for a bank- nité de licenciement et d’une indemnité de cessa-
rupt employer to make such payments from the tion d’emploi au moment de la cessation d’emploi
outset of the relationship, long before the bank- et d’autre part que l’employeur en faillite est assu-
ruptcy. jetti à l’obligation conditionnelle de verser ces

indemnités depuis le début de la relation entre
l’employeur et l’employé, soit bien avant la fail-
lite.

Farley J. also considered s. 2(3) of the Employ- 12Le juge Farley a également examiné le par. 2(3)
ment Standards Amendment Act, 1981, S.O. 1981, de l’Employment Standards Amendment Act, 1981,
c. 22 (the “ESAA”), which is a transitional provi- L.O. 1981, ch. 22 («l’ESAA»), qui est une disposi-
sion that exempted certain bankrupt employers tion transitoire exemptant certains employeurs en
from the newly introduced severance pay obliga- faillite des nouvelles obligations relatives au paie-
tions until the amendments received royal assent. ment de l’indemnité de cessation d’emploi jusqu’à
He was of the view that this provision would not ce que les modifications aient reçu la sanction
have been necessary if the obligations of employ- royale. Il était d’avis que cette disposition n’aurait
ers upon termination of employment had not been pas été nécessaire si le législateur n’avait pas voulu
intended to apply to bankrupt employers under the que les obligations auxquelles sont tenus les
ESA. Farley J. concluded that the claim by Rizzo’s employeurs au moment d’un licenciement s’appli-
former employees for termination pay and sever- quent aux employeurs en faillite en vertu de la
ance pay could be provided as unsecured and LNE. Le juge Farley a conclu que la réclamation
unpreferred debts in a bankruptcy. Accordingly, he présentée par les anciens employés de Rizzo en
allowed the appeal from the decision of the vue d’obtenir des indemnités de licenciement et de
Trustee. cessation d’emploi pouvait être traitée comme une

créance non garantie et non privilégiée dans une
faillite. Par conséquent, il a accueilli l’appel formé
contre la décision du syndic.
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B. Ontario Court of Appeal (1995), 22 O.R. (3d) B. La Cour d’appel de l’Ontario (1995), 22 O.R.
385 (3d) 385

Austin J.A., writing for a unanimous court,13 Au nom d’une cour unanime, le juge Austin a
began his analysis of the principal issue in this commencé son analyse de la question principale du
appeal by focussing upon the language of the ter- présent pourvoi en s’arrêtant sur le libellé des dis-
mination pay and severance pay provisions of the positions relatives à l’indemnité de licenciement et
ESA. He noted, at p. 390, that the termination pay à l’indemnité de cessation d’emploi de la LNE. Il a
provisions use phrases such as “[n]o employer noté, à la p. 390, que les dispositions relatives à
shall terminate the employment of an employee” l’indemnité de licenciement utilisent des expres-
(s. 40(1)), “the notice required by an employer to sions comme «[a]ucun employeur ne doit licencier
terminate the employment” (s. 40(2)), and “[a]n un employé» (par. 40(1)), «le préavis qu’un
employer who has terminated or who proposes to employeur donne pour licencier» (par. 40(2)) et les
terminate the employment of employees” «employés qu’un employeur a licenciés ou se pro-
(s. 40(5)). Turning to severance pay, he quoted pose de licencier» (par. 40(5)). Passant à l’indem-
s. 40a(1)(a) (at p. 391) which includes the phrase nité de cessation d’emploi, il a cité l’al. 40a(1)a), à
“employees have their employment terminated by la p. 391, lequel contient l’expression «l’em-
an employer”. Austin J.A. concluded that this lan- ployeur licencie cinquante employés». Le juge
guage limits the obligation to provide termination Austin a conclu que ce libellé limite l’obligation
and severance pay to situations in which the d’accorder une indemnité de licenciement et une
employer terminates the employment. The opera- indemnité de cessation d’emploi aux cas où l’em-
tion of the ESA, he stated, is not triggered by the ployeur licencie des employés. Selon lui, la cessa-
termination of employment resulting from an act tion d’emploi résultant de l’effet de la loi, notam-
of law such as bankruptcy. ment de la faillite, n’entraı̂ne pas l’application de

la LNE.

In support of his conclusion, Austin J.A.14 À l’appui de sa conclusion, le juge Austin a exa-
reviewed the leading cases in this area of law. He miné les arrêts de principe dans ce domaine du
cited Re Malone Lynch Securities Ltd., [1972] 3 droit. Il a cité Re Malone Lynch Securities Ltd.,
O.R. 725 (S.C. in bankruptcy), wherein Houlden J. [1972] 3 O.R. 725 (C.S. en matière de faillite),
(as he then was) concluded that the ESA termina- dans lequel le juge Houlden (maintenant juge de la
tion pay provisions were not designed to apply to a Cour d’appel) a statué que les dispositions rela-
bankrupt employer. He also relied upon Re Kemp tives à l’indemnité de licenciement de la LNE
Products Ltd. (1978), 27 C.B.R. (N.S.) 1 (Ont. S.C. n’étaient pas conçues pour s’appliquer à l’em-
in bankruptcy), for the proposition that the bank- ployeur en faillite. Il a également invoqué Re
ruptcy of a company at the instance of a creditor Kemp Products Ltd. (1978), 27 C.B.R. (N.S.) 1
does not constitute dismissal. He concluded as fol- (C.S. Ont. en matière de faillite), à l’appui de la
lows at p. 395: proposition selon laquelle la faillite d’une compa-

gnie à la demande d’un créancier ne constitue pas
un congédiement. Il a conclu ainsi, à la p. 395:

The plain language of ss. 40 and 40a does not give rise [TRADUCTION] Le libellé clair des art. 40 et 40a ne crée
to any liability to pay termination or severance pay une obligation de verser une indemnité de licenciement
except where the employment is terminated by the ou une indemnité de cessation d’emploi que si l’em-
employer. In our case, the employment was terminated, ployeur licencie l’employé. En l’espèce, la cessation
not by the employer, but by the making of a receiving d’emploi n’est pas le fait de l’employeur, elle résulte
order against Rizzo on April 14, 1989, following a peti- d’une ordonnance de séquestre rendue à l’encontre de

Rizzo le 14 avril 1989, à la suite d’une pétition présen-
tée par l’un de ses créanciers. Le droit à une indemnité
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tion by one of its creditors. No entitlement to either ter- de licenciement ou à une indemnité de cessation d’em-
mination or severance pay ever arose. ploi n’a jamais pris naissance.

Regarding s. 7(5) of the ESA, Austin J.A. 15En ce qui concerne le par. 7(5) de la LNE, le
rejected the trial judge’s interpretation and found juge Austin a rejeté l’interprétation du juge de pre-
that the section does not create a liability. Rather, mière instance et a estimé que cette disposition ne
in his opinion, it merely states when a liability oth- créait pas d’engagement. Selon lui, elle ne faisait
erwise created is to be paid and therefore it was not que préciser quand l’engagement contracté par ail-
considered relevant to the issue before the court. leurs devait être acquitté et ne se rapportait donc
Similarly, Austin J.A. did not accept the lower pas à la question dont la cour était saisie. Le juge
court’s view of s. 2(3), the transitional provision in Austin n’a pas accepté non plus l’opinion expri-
the ESAA. He found that that section had no effect mée par le tribunal inférieur au sujet du par. 2(3),
upon the intention of the Legislature as evidenced la disposition transitoire de l’ESAA. Il a jugé que
by the terminology used in ss. 40 and 40a. cette disposition n’avait aucun effet quant à l’in-

tention du législateur, comme l’attestait la termino-
logie employée aux art. 40 et 40a.

Austin J.A. concluded that, because the employ- 16Le juge Austin a conclu que, comme la cessa-
ment of Rizzo’s former employees was terminated tion d’emploi subie par les anciens employés de
by the order of bankruptcy and not by the act of Rizzo résultait d’une ordonnance de faillite et
the employer, no liability arose with respect to ter- n’était pas le fait de l’employeur, il n’existait
mination, severance or vacation pay. The order of aucun engagement en ce qui concerne l’indemnité
the trial judge was set aside and the Trustee’s dis- de licenciement, l’indemnité de cessation d’emploi
allowance of the claims was restored. ni la paie de vacances. L’ordonnance du juge de

première instance a été annulée et la décision du
syndic de rejeter les réclamations a été rétablie.

4. Issues 4. Les questions en litige

This appeal raises one issue: does the termina- 17Le présent pourvoi soulève une question: la ces-
tion of employment caused by the bankruptcy of sation d’emploi résultant de la faillite de l’em-
an employer give rise to a claim provable in bank- ployeur donne-t-elle naissance à une réclamation
ruptcy for termination pay and severance pay in prouvable en matière de faillite en vue d’obtenir
accordance with the provisions of the ESA? une indemnité de licenciement et une indemnité de

cessation d’emploi conformément aux dispositions
de la LNE?

5. Analysis 5. Analyse

The statutory obligation upon employers to pro- 18L’obligation légale faite aux employeurs de ver-
vide both termination pay and severance pay is ser une indemnité de licenciement ainsi qu’une
governed by ss. 40 and 40a of the ESA, respec- indemnité de cessation d’emploi est régie respecti-
tively. The Court of Appeal noted that the plain vement par les art. 40 et 40a de la LNE. La Cour
language of those provisions suggests that termina- d’appel a fait observer que le libellé clair de ces
tion pay and severance pay are payable only when dispositions donne à penser que les indemnités de
the employer terminates the employment. For licenciement et de cessation d’emploi doivent être
example, the opening words of s. 40(1) are: “No versées seulement lorsque l’employeur licencie
employer shall terminate the employment of an l’employé. Par exemple, le par. 40(1) commence
employee. . . .” Similarly, s. 40a(1a) begins with par les mots suivants: «Aucun employeur ne doit
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the words, “Where . . . fifty or more employees licencier un employé . . .» Le paragraphe 40a(1a)
have their employment terminated by an contient également les mots: «si [. . .] l’employeur
employer. . . .” Therefore, the question on which licencie cinquante employés ou plus . . .» Par con-
this appeal turns is whether, when bankruptcy séquent, la question dans le présent pourvoi est de
occurs, the employment can be said to be termi- savoir si l’on peut dire que l’employeur qui fait
nated “by an employer”. faillite a licencié ses employés.

The Court of Appeal answered this question in19 La Cour d’appel a répondu à cette question par
the negative, holding that, where an employer is la négative, statuant que, lorsqu’un créancier pré-
petitioned into bankruptcy by a creditor, the sente une pétition en faillite contre un employeur,
employment of its employees is not terminated “by les employés ne sont pas licenciés par l’employeur
an employer”, but rather by operation of law. mais par l’effet de la loi. La Cour d’appel a donc
Thus, the Court of Appeal reasoned that, in the cir- estimé que, dans les circonstances de l’espèce, les
cumstances of the present case, the ESA termina- dispositions relatives aux indemnités de licencie-
tion pay and severance pay provisions were not ment et de cessation d’emploi de la LNE n’étaient
applicable and no obligations arose. In answer, the pas applicables et qu’aucune obligation n’avait pris
appellants submit that the phrase “terminated by an naissance. Les appelants répliquent que les mots
employer” is best interpreted as reflecting a dis- «l’employeur licencie» doivent être interprétés
tinction between involuntary and voluntary termi- comme établissant une distinction entre la cessa-
nation of employment. It is their position that this tion d’emploi volontaire et la cessation d’emploi
language was intended to relieve employers of forcée. Ils soutiennent que ce libellé visait à déga-
their obligation to pay termination and severance ger l’employeur de son obligation de verser des
pay when employees leave their jobs voluntarily. indemnités de licenciement et de cessation d’em-
However, the appellants maintain that where an ploi lorsque l’employé quittait son emploi volon-
employee’s employment is involuntarily termi- tairement. Cependant, les appelants prétendent que
nated by reason of their employer’s bankruptcy, la cessation d’emploi forcée résultant de la faillite
this constitutes termination “by an employer” for de l’employeur est assimilable au licenciement
the purpose of triggering entitlement to termina- effectué par l’employeur pour l’exercice du droit à
tion and severance pay under the ESA. une indemnité de licenciement et à une indemnité

de cessation d’emploi prévu par la LNE.

At the heart of this conflict is an issue of statu-20 Une question d’interprétation législative est au
tory interpretation. Consistent with the findings of centre du présent litige. Selon les conclusions de la
the Court of Appeal, the plain meaning of the Cour d’appel, le sens ordinaire des mots utilisés
words of the provisions here in question appears to dans les dispositions en cause paraı̂t limiter l’obli-
restrict the obligation to pay termination and sever- gation de verser une indemnité de licenciement et
ance pay to those employers who have actively ter- une indemnité de cessation d’emploi aux
minated the employment of their employees. At employeurs qui ont effectivement licencié leurs
first blush, bankruptcy does not fit comfortably employés. À première vue, la faillite ne semble pas
into this interpretation. However, with respect, I cadrer très bien avec cette interprétation. Toutefois,
believe this analysis is incomplete. en toute déférence, je crois que cette analyse est

incomplète.

Although much has been written about the inter-21 Bien que l’interprétation législative ait fait cou-
pretation of legislation (see, e.g., Ruth Sullivan, ler beaucoup d’encre (voir par ex. Ruth Sullivan,
Statutory Interpretation (1997); Ruth Sullivan, Statutory Interpretation (1997); Ruth Sullivan,
Driedger on the Construction of Statutes (3rd ed. Driedger on the Construction of Statutes (3e éd.
1994) (hereinafter “Construction of Statutes”); 1994) (ci-après «Construction of Statutes»);
Pierre-André Côté, The Interpretation of Legisla- Pierre-André Côté, Interprétation des lois (2e éd.
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tion in Canada (2nd ed. 1991)), Elmer Driedger in 1990)), Elmer Driedger dans son ouvrage intitulé
Construction of Statutes (2nd ed. 1983) best encap- Construction of Statutes (2e éd. 1983) résume le
sulates the approach upon which I prefer to rely. mieux la méthode que je privilégie. Il reconnaı̂t
He recognizes that statutory interpretation cannot que l’interprétation législative ne peut pas être fon-
be founded on the wording of the legislation alone. dée sur le seul libellé du texte de loi. À la p. 87, il
At p. 87 he states: dit:

Today there is only one principle or approach, [TRADUCTION] Aujourd’hui il n’y a qu’un seul prin-
namely, the words of an Act are to be read in their entire cipe ou solution: il faut lire les termes d’une loi dans
context and in their grammatical and ordinary sense har- leur contexte global en suivant le sens ordinaire et gram-
moniously with the scheme of the Act, the object of the matical qui s’harmonise avec l’esprit de la loi, l’objet de
Act, and the intention of Parliament. la loi et l’intention du législateur.

Recent cases which have cited the above passage Parmi les arrêts récents qui ont cité le passage ci-
with approval include: R. v. Hydro-Québec, [1997] dessus en l’approuvant, mentionnons: R. c. Hydro-
1 S.C.R. 213; Royal Bank of Canada v. Sparrow Québec, [1997] 1 R.C.S. 213; Banque Royale du
Electric Corp., [1997] 1 S.C.R. 411; Verdun v. Canada c. Sparrow Electric Corp., [1997] 1 R.C.S.
Toronto-Dominion Bank, [1996] 3 S.C.R. 550; 411; Verdun c. Banque Toronto-Dominion, [1996]
Friesen v. Canada, [1995] 3 S.C.R. 103. 3 R.C.S. 550; Friesen c. Canada, [1995] 3 R.C.S.

103.

I also rely upon s. 10 of the Interpretation Act, 22Je m’appuie également sur l’art. 10 de la Loi
R.S.O. 1980, c. 219, which provides that every Act d’interprétation, L.R.O. 1980, ch. 219, qui prévoit
“shall be deemed to be remedial” and directs that que les lois «sont réputées apporter une solution de
every Act shall “receive such fair, large and liberal droit» et doivent «s’interpréter de la manière la
construction and interpretation as will best ensure plus équitable et la plus large qui soit pour garantir
the attainment of the object of the Act according to la réalisation de leur objet selon leurs sens, inten-
its true intent, meaning and spirit”. tion et esprit véritables».

Although the Court of Appeal looked to the 23Bien que la Cour d’appel ait examiné le sens
plain meaning of the specific provisions in ques- ordinaire des dispositions en question dans le pré-
tion in the present case, with respect, I believe that sent pourvoi, en toute déférence, je crois que la
the court did not pay sufficient attention to the cour n’a pas accordé suffisamment d’attention à
scheme of the ESA, its object or the intention of l’économie de la LNE, à son objet ni à l’intention
the legislature; nor was the context of the words in du législateur; le contexte des mots en cause n’a
issue appropriately recognized. I now turn to a dis- pas non plus été pris en compte adéquatement. Je
cussion of these issues. passe maintenant à l’analyse de ces questions.

In Machtinger v. HOJ Industries Ltd., [1992] 1 24Dans l’arrêt Machtinger c. HOJ Industries Ltd.,
S.C.R. 986, at p. 1002, the majority of this Court [1992] 1 R.C.S. 986, à la p. 1002, notre Cour, à la
recognized the importance that our society accords majorité, a reconnu l’importance que notre société
to employment and the fundamental role that it has accorde à l’emploi et le rôle fondamental qu’il joue
assumed in the life of the individual. The manner dans la vie de chaque individu. La manière de met-
in which employment can be terminated was said tre fin à un emploi a été considérée comme étant
to be equally important (see also Wallace v. United tout aussi importante (voir également Wallace c.
Grain Growers Ltd., [1997] 3 S.C.R. 701). It was United Grain Growers Ltd., [1997] 3 R.C.S. 701).
in this context that the majority in Machtinger C’est dans ce contexte que les juges majoritaires
described, at p. 1003, the object of the ESA as dans l’arrêt Machtinger ont défini, à la p. 1003,
being the protection of “. . . the interests of l’objet de la LNE comme étant la protection
employees by requiring employers to comply with «. . . [d]es intérêts des employés en exigeant que
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certain minimum standards, including minimum les employeurs respectent certaines normes mini-
periods of notice of termination”. Accordingly, the males, notamment en ce qui concerne les périodes
majority concluded, at p. 1003, that, “. . . an inter- minimales de préavis de licenciement». Par consé-
pretation of the Act which encourages employers quent, les juges majoritaires ont conclu, à la
to comply with the minimum requirements of the p. 1003, qu’«. . . une interprétation de la Loi qui
Act, and so extends its protections to as many encouragerait les employeurs à se conformer aux
employees as possible, is to be favoured over one exigences minimales de celle-ci et qui ferait ainsi
that does not”. bénéficier de sa protection le plus grand nombre

d’employés possible est à préférer à une interpréta-
tion qui n’a pas un tel effet».

The objects of the termination and severance25 L’objet des dispositions relatives à l’indemnité
pay provisions themselves are also broadly pre- de licenciement et à l’indemnité de cessation
mised upon the need to protect employees. Section d’emploi elles-mêmes repose de manière générale
40 of the ESA requires employers to give their sur la nécessité de protéger les employés. L’article
employees reasonable notice of termination based 40 de la LNE oblige les employeurs à donner à
upon length of service. One of the primary pur- leurs employés un préavis de licenciement raison-
poses of this notice period is to provide employees nable en fonction des années de service. L’une des
with an opportunity to take preparatory measures fins principales de ce préavis est de donner aux
and seek alternative employment. It follows that employés la possibilité de se préparer en cherchant
s. 40(7)(a), which provides for termination pay in un autre emploi. Il s’ensuit que l’al. 40(7)a), qui
lieu of notice when an employer has failed to give prévoit une indemnité de licenciement tenant lieu
the required statutory notice, is intended to “cush- de préavis lorsqu’un employeur n’a pas donné le
ion” employees against the adverse effects of eco- préavis requis par la loi, vise à protéger les
nomic dislocation likely to follow from the employés des effets néfastes du bouleversement
absence of an opportunity to search for alternative économique que l’absence d’une possibilité de
employment. (Innis Christie, Geoffrey England chercher un autre emploi peut entraı̂ner. (Innis
and Brent Cotter, Employment Law in Canada Christie, Geoffrey England et Brent Cotter,
(2nd ed. 1993), at pp. 572-81.) Employment Law in Canada (2e éd. 1993), aux

pp. 572 à 581.)

Similarly, s. 40a, which provides for severance26 De même, l’art. 40a, qui prévoit l’indemnité de
pay, acts to compensate long-serving employees cessation d’emploi, vient indemniser les employés
for their years of service and investment in the ayant beaucoup d’années de service pour ces
employer’s business and for the special losses they années investies dans l’entreprise de l’employeur
suffer when their employment terminates. In R. v. et pour les pertes spéciales qu’ils subissent lors-
TNT Canada Inc. (1996), 27 O.R. (3d) 546, Robins qu’ils sont licenciés. Dans l’arrêt R. c. TNT
J.A. quoted with approval at pp. 556-57 from the Canada Inc. (1996), 27 O.R. (3d) 546, le juge
words of D. D. Carter in the course of an employ- Robins a cité en les approuvant, aux pp. 556 et
ment standards determination in Re Telegram Pub- 557, les propos tenus par D. D. Carter dans le
lishing Co. v. Zwelling (1972), 1 L.A.C. (2d) 1 cadre d’une décision rendue en matière de normes
(Ont.), at p. 19, wherein he described the role of d’emploi dans Re Telegram Publishing Co. c.
severance pay as follows: Zwelling (1972), 1 L.A.C. (2d) 1 (Ont.), à la p. 19,

où il a décrit ainsi le rôle de l’indemnité de cessa-
tion d’emploi:

Severance pay recognizes that an employee does make [TRADUCTION] L’indemnité de cessation d’emploi recon-
an investment in his employer’s business — the extent naı̂t qu’un employé fait un investissement dans l’entre-
of this investment being directly related to the length of prise de son employeur — l’importance de cet investis-
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the employee’s service. This investment is the seniority sement étant liée directement à la durée du service de
that the employee builds up during his years of ser- l’employé. Cet investissement est l’ancienneté que l’em-
vice. . . . Upon termination of the employment relation- ployé acquiert durant ses années de service [. . .] À la fin
ship, this investment of years of service is lost, and the de la relation entre l’employeur et l’employé, cet inves-
employee must start to rebuild seniority at another place tissement est perdu et l’employé doit recommencer à
of work. The severance pay, based on length of service, acquérir de l’ancienneté dans un autre lieu de travail.
is some compensation for this loss of investment. L’indemnité de cessation d’emploi, fondée sur les

années de service, compense en quelque sorte cet inves-
tissement perdu.

In my opinion, the consequences or effects 27À mon avis, les conséquences ou effets qui
which result from the Court of Appeal’s interpreta- résultent de l’interprétation que la Cour d’appel a
tion of ss. 40 and 40a of the ESA are incompatible donnée des art. 40 et 40a de la LNE ne sont com-
with both the object of the Act and with the object patibles ni avec l’objet de la Loi ni avec l’objet des
of the termination and severance pay provisions dispositions relatives à l’indemnité de licenciement
themselves. It is a well established principle of et à l’indemnité de cessation d’emploi elles-
statutory interpretation that the legislature does not mêmes. Selon un principe bien établi en matière
intend to produce absurd consequences. According d’interprétation législative, le législateur ne peut
to Côté, supra, an interpretation can be considered avoir voulu des conséquences absurdes. D’après
absurd if it leads to ridiculous or frivolous conse- Côté, op. cit., on qualifiera d’absurde une interpré-
quences, if it is extremely unreasonable or inequi- tation qui mène à des conséquences ridicules ou
table, if it is illogical or incoherent, or if it is futiles, si elle est extrêmement déraisonnable ou
incompatible with other provisions or with the inéquitable, si elle est illogique ou incohérente, ou
object of the legislative enactment (at pp. 378-80). si elle est incompatible avec d’autres dispositions
Sullivan echoes these comments noting that a label ou avec l’objet du texte législatif (aux pp. 430 à
of absurdity can be attached to interpretations 432). Sullivan partage cet avis en faisant remar-
which defeat the purpose of a statute or render quer qu’on peut qualifier d’absurdes les interpréta-
some aspect of it pointless or futile (Sullivan, Con- tions qui vont à l’encontre de la fin d’une loi ou en
struction of Statutes, supra, at p. 88). rendent un aspect inutile ou futile (Sullivan, Con-

struction of Statutes, op. cit., à la p. 88).

The trial judge properly noted that, if the ESA 28Le juge de première instance a noté à juste titre
termination and severance pay provisions do not que, si les dispositions relatives à l’indemnité de
apply in circumstances of bankruptcy, those licenciement et à l’indemnité de cessation d’em-
employees “fortunate” enough to have been dis- ploi de la LNE ne s’appliquent pas en cas de fail-
missed the day before a bankruptcy would be enti- lite, les employés qui auraient eu la «chance»
tled to such payments, but those terminated on the d’être congédiés la veille de la faillite auraient
day the bankruptcy becomes final would not be so droit à ces indemnités, alors que ceux qui per-
entitled. In my view, the absurdity of this conse- draient leur emploi le jour où la faillite devient
quence is particularly evident in a unionized work- définitive n’y auraient pas droit. À mon avis, l’ab-
place where seniority is a factor in determining the surdité de cette conséquence est particulièrement
order of lay-off. The more senior the employee, évidente dans les milieux syndiqués où les mises à
the larger the investment he or she has made in the pied se font selon l’ancienneté. Plus un employé a
employer and the greater the entitlement to termi- de l’ancienneté, plus il a investi dans l’entreprise
nation and severance pay. However, it is the more de l’employeur et plus son droit à une indemnité
senior personnel who are likely to be employed up de licenciement et à une indemnité de cessation

d’emploi est fondé. Pourtant, c’est le personnel
ayant le plus d’ancienneté qui risque de travailler
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until the time of the bankruptcy and who would jusqu’au moment de la faillite et de perdre ainsi le
thereby lose their entitlements to these payments. droit d’obtenir ces indemnités.

If the Court of Appeal’s interpretation of the ter-29 Si l’interprétation que la Cour d’appel a donnée
mination and severance pay provisions is correct, des dispositions relatives à l’indemnité de licencie-
it would be acceptable to distinguish between ment et de l’indemnité de cessation d’emploi est
employees merely on the basis of the timing of correcte, il serait acceptable d’établir une distinc-
their dismissal. It seems to me that such a result tion entre les employés en se fondant simplement
would arbitrarily deprive some employees of a sur la date de leur congédiement. Il me semble
means to cope with the economic dislocation qu’un tel résultat priverait arbitrairement certains
caused by unemployment. In this way the protec- employés d’un moyen de faire face au bouleverse-
tions of the ESA would be limited rather than ment économique causé par le chômage. De cette
extended, thereby defeating the intended working façon, les protections de la LNE seraient limitées
of the legislation. In my opinion, this is an unrea- plutôt que d’être étendues, ce qui irait à l’encontre
sonable result. de l’objectif que voulait atteindre le législateur. À

mon avis, c’est un résultat déraisonnable.

In addition to the termination and severance pay30 En plus des dispositions relatives à l’indemnité
provisions, both the appellants and the respondent de licenciement et de l’indemnité de cessation
relied upon various other sections of the ESA to d’emploi, tant les appelants que l’intimée ont
advance their arguments regarding the intention of invoqué divers autres articles de la LNE pour
the legislature. In my view, although the majority appuyer les arguments avancés au sujet de l’inten-
of these sections offer little interpretive assistance, tion du législateur. Selon moi, bien que la plupart
one transitional provision is particularly instruc- de ces dispositions ne soient d’aucune utilité en ce
tive. In 1981, s. 2(1) of the ESAA introduced qui concerne l’interprétation, il est une disposition
s. 40a, the severance pay provision, to the ESA. transitoire particulièrement révélatrice. En 1981, le
Section 2(2) deemed that provision to come into par. 2(1) de l’ESAA a introduit l’art. 40a, la dispo-
force on January 1, 1981. Section 2(3), the transi- sition relative à l’indemnité de cessation d’emploi.
tional provision in question provided as follows: En application du par. 2(2), cette disposition

entrait en vigueur le 1er janvier 1981. Le para-
graphe 2(3), la disposition transitoire en question,
était ainsi conçue:

[TRADUCTION]

2. . . . 2. . . .

(3) Section 40a of the said Act does not apply to an (3) L’article 40a de la loi ne s’applique pas à l’em-
employer who became a bankrupt or an insolvent ployeur qui a fait faillite ou est devenu insolvable au
person within the meaning of the Bankruptcy Act sens de la Loi sur la faillite (Canada) et dont les
(Canada) and whose assets have been distributed biens ont été distribués à ses créanciers ou à l’em-
among his creditors or to an employer whose pro- ployeur dont la proposition au sens de la Loi sur la
posal within the meaning of the Bankruptcy Act faillite (Canada) a été acceptée par ses créanciers
(Canada) has been accepted by his creditors in the pendant la période qui commence le 1er janvier
period from and including the 1st day of January, 1981 et se termine le jour précédant immédiatement
1981, to and including the day immediately before celui où la présente loi a reçu la sanction royale
the day this Act receives Royal Assent. inclusivement.

The Court of Appeal found that it was neither31 La Cour d’appel a conclu qu’il n’était ni néces-
necessary nor appropriate to determine the inten- saire ni approprié de déterminer l’intention
tion of the legislature in enacting this provisional qu’avait le législateur en adoptant ce paragraphe
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subsection. Nevertheless, the court took the posi- provisoire. Néanmoins, la cour a estimé que l’in-
tion that the intention of the legislature as evi- tention du législateur, telle qu’elle ressort des pre-
denced by the introductory words of ss. 40 and 40a miers mots des art. 40 et 40a, était claire, à savoir
was clear, namely, that termination by reason of a que la cessation d’emploi résultant de la faillite ne
bankruptcy will not trigger the severance and ter- fera pas naı̂tre l’obligation de verser l’indemnité de
mination pay obligations of the ESA. The court cessation d’emploi et l’indemnité de licenciement
held that this intention remained unchanged by the qui est prévue par la LNE. La cour a jugé que cette
introduction of the transitional provision. With intention restait inchangée à la suite de l’adoption
respect, I do not agree with either of these find- de la disposition transitoire. Je ne puis souscrire ni
ings. Firstly, in my opinion, the use of legislative à l’une ni à l’autre de ces conclusions. En premier
history as a tool for determining the intention of lieu, à mon avis, l’examen de l’historique législatif
the legislature is an entirely appropriate exercise pour déterminer l’intention du législateur est tout à
and one which has often been employed by this fait approprié et notre Cour y a eu souvent recours
Court (see, e.g., R. v. Vasil, [1981] 1 S.C.R. 469, at (voir, par ex., R. c. Vasil, [1981] 1 R.C.S. 469, à la
p. 487; Paul v. The Queen, [1982] 1 S.C.R. 621, at p. 487; Paul c. La Reine, [1982] 1 R.C.S. 621, aux
pp. 635, 653 and 660). Secondly, I believe that the pp. 635, 653 et 660). En second lieu, je crois que la
transitional provision indicates that the Legislature disposition transitoire indique que le législateur
intended that termination and severance pay obli- voulait que l’obligation de verser une indemnité de
gations should arise upon an employers’ bank- licenciement et une indemnité de cessation d’em-
ruptcy. ploi prenne naissance lorsque l’employeur fait fail-

lite.

In my view, by extending an exemption to 32À mon avis, en raison de l’exemption accordée
employers who became bankrupt and lost control au par. 2(3) aux employeurs qui ont fait faillite et
of their assets between the coming into force of the ont perdu la maı̂trise de leurs biens entre le
amendment and its receipt of royal assent, s. 2(3) moment où les modifications sont entrées en
necessarily implies that the severance pay obliga- vigueur et celui où elles ont reçu la sanction
tion does in fact extend to bankrupt employers. It royale, il faut nécessairement que les employeurs
seems to me that, if this were not the case, no read- faisant faillite soient de fait assujettis à l’obligation
ily apparent purpose would be served by this tran- de verser une indemnité de cessation d’emploi.
sitional provision. Selon moi, si tel n’était pas le cas, cette disposition

transitoire semblerait ne poursuivre aucune fin.

I find support for my conclusion in the decision 33Je m’appuie sur la décision rendue par le juge
of Saunders J. in Royal Dressed Meats Inc., supra. Saunders dans l’affaire Royal Dressed Meats Inc.,
Having reviewed s. 2(3) of the ESAA, he com- précitée. Après avoir examiné le par. 2(3) de
mented as follows (at p. 89): l’ESAA, il fait l’observation suivante (à la p. 89):

. . . any doubt about the intention of the Ontario Legisla- [TRADUCTION] . . . tout doute au sujet de l’intention du
ture has been put to rest, in my opinion, by the transi- législateur ontarien est dissipé, à mon avis, par la dispo-
tional provision which introduced severance payments sition transitoire qui introduit les indemnités de cessa-
into the E.S.A. . . . it seems to me an inescapable infer- tion d’emploi dans la L.N.E. [. . .] Il me semble qu’il
ence that the legislature intended liability for severance faut conclure que le législateur voulait que l’obligation
payments to arise on a bankruptcy. That intention de verser des indemnités de cessation d’emploi prenne
would, in my opinion, extend to termination payments naissance au moment de la faillite. Selon moi, cette
which are similar in character. intention s’étend aux indemnités de licenciement qui

sont de nature analogue.

This interpretation is also consistent with state- 34Cette interprétation est également compatible
ments made by the Minister of Labour at the time avec les déclarations faites par le ministre du
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he introduced the 1981 amendments to the ESA. Travail au moment de l’introduction des modifica-
With regard to the new severance pay provision he tions apportées à la LNE en 1981. Au sujet de la
stated: nouvelle disposition relative à l’indemnité de ces-

sation d’emploi, il a dit ce qui suit:

The circumstances surrounding a closure will govern [TRADUCTION] Les circonstances entourant une ferme-
the applicability of the severance pay legislation in ture régissent l’applicabilité de la législation en matière
some defined situations. For example, a bankrupt or d’indemnité de cessation d’emploi dans certains cas pré-
insolvent firm will still be required to pay severance pay cis. Par exemple, une société insolvable ou en faillite
to employees to the extent that assets are available to sera encore tenue de verser l’indemnité de cessation
satisfy their claims. d’emploi aux employés dans la mesure où il y a des

biens pour acquitter leurs réclamations.

. . . . . .

. . . the proposed severance pay measures will, as I indi- . . . les mesures proposées en matière d’indemnité de
cated earlier, be retroactive to January 1 of this year. cessation d’emploi seront, comme je l’ai mentionné pré-
That retroactive provision, however, will not apply in cédemment, rétroactives au 1er janvier de cette année.
those cases of bankruptcy and insolvency where the Cette disposition rétroactive, toutefois, ne s’appliquera
assets have already been distributed or where an agree- pas en matière de faillite et d’insolvabilité dans les cas
ment on a proposal to creditors has already been où les biens ont déjà été distribués ou lorsqu’une entente
reached. est déjà intervenue au sujet de la proposition des créan-

ciers.

(Legislature of Ontario Debates, 1st sess., 32nd (Legislature of Ontario Debates, 1re sess., 32e

Parl., June 4, 1981, at pp. 1236-37.) Lég., 4 juin 1981, aux pp. 1236 et 1237.)

Moreover, in the legislative debates regarding the De plus, au cours des débats parlementaires sur les
proposed amendments the Minister stated: modifications proposées, le ministre a déclaré:

For purposes of retroactivity, severance pay will not [TRADUCTION] En ce qui a trait à la rétroactivité, l’in-
apply to bankruptcies under the Bankruptcy Act where demnité de cessation d’emploi ne s’appliquera pas aux
assets have been distributed. However, once this act faillites régies par la Loi sur la faillite lorsque les biens
receives royal assent, employees in bankruptcy closures ont été distribués. Cependant, lorsque la présente loi
will be covered by the severance pay provisions. aura reçu la sanction royale, les employés visés par des

fermetures entraı̂nées par des faillites seront visés par
les dispositions relatives à l’indemnité de cessation
d’emploi.

(Legislature of Ontario Debates, 1st sess., 32nd (Legislature of Ontario Debates, 1re sess., 32e

Parl., June 16, 1981, at p. 1699.) Lég., 16 juin 1981, à la p. 1699.)

Although the frailties of Hansard evidence are35 Malgré les nombreuses lacunes de la preuve des
many, this Court has recognized that it can play a débats parlementaires, notre Cour a reconnu
limited role in the interpretation of legislation. qu’elle peut jouer un rôle limité en matière d’inter-
Writing for the Court in R. v. Morgentaler, [1993] prétation législative. S’exprimant au nom de la
3 S.C.R. 463, at p. 484, Sopinka J. stated: Cour dans l’arrêt R. c. Morgentaler, [1993] 3

R.C.S. 463, à la p. 484, le juge Sopinka a dit:

. . . until recently the courts have balked at admitting . . . jusqu’à récemment, les tribunaux ont hésité à admet-
evidence of legislative debates and speeches. . . . The tre la preuve des débats et des discours devant le corps
main criticism of such evidence has been that it cannot législatif. [. . .] La principale critique dont a été l’objet
represent the “intent” of the legislature, an incorporeal ce type de preuve a été qu’elle ne saurait représenter
body, but that is equally true of other forms of legisla- «l’intention» de la législature, personne morale, mais
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tive history. Provided that the court remains mindful of c’est aussi vrai pour d’autres formes de contexte
the limited reliability and weight of Hansard evidence, it d’adoption d’une loi. À la condition que le tribunal
should be admitted as relevant to both the background n’oublie pas que la fiabilité et le poids des débats parle-
and the purpose of legislation. mentaires sont limités, il devrait les admettre comme

étant pertinents quant au contexte et quant à l’objet du
texte législatif.

Finally, with regard to the scheme of the legisla- 36Enfin, en ce qui concerne l’économie de la loi,
tion, since the ESA is a mechanism for providing puisque la LNE constitue un mécanisme prévoyant
minimum benefits and standards to protect the des normes et des avantages minimaux pour proté-
interests of employees, it can be characterized as ger les intérêts des employés, on peut la qualifier
benefits-conferring legislation. As such, according de loi conférant des avantages. À ce titre, confor-
to several decisions of this Court, it ought to be mément à plusieurs arrêts de notre Cour, elle doit
interpreted in a broad and generous manner. Any être interprétée de façon libérale et généreuse. Tout
doubt arising from difficulties of language should doute découlant de l’ambiguı̈té des textes doit se
be resolved in favour of the claimant (see, e.g., résoudre en faveur du demandeur (voir, par ex.,
Abrahams v. Attorney General of Canada, [1983] Abrahams c. Procureur général du Canada, [1983]
1 S.C.R. 2, at p. 10; Hills v. Canada (Attorney 1 R.C.S. 2, à la p. 10; Hills c. Canada (Procureur
General), [1988] 1 S.C.R. 513, at p. 537). It seems général), [1988] 1 R.C.S. 513, à la p. 537). Il me
to me that, by limiting its analysis to the plain semble que, en limitant cette analyse au sens ordi-
meaning of ss. 40 and 40a of the ESA, the Court of naire des art. 40 et 40a de la LNE, la Cour d’appel
Appeal adopted an overly restrictive approach that a adopté une méthode trop restrictive qui n’est pas
is inconsistent with the scheme of the Act. compatible avec l’économie de la Loi.

The Court of Appeal’s reasons relied heavily 37La Cour d’appel s’est fortement appuyée sur la
upon the decision in Malone Lynch, supra. In décision rendue dans Malone Lynch, précité. Dans
Malone Lynch, Houlden J. held that s. 13, the cette affaire, le juge Houlden a conclu que
group termination provision of the former ESA, l’art. 13, la disposition relative aux mesures de
R.S.O. 1970, c. 147, and the predecessor to s. 40 at licenciement collectif de l’ancienne ESA, R.S.O.
issue in the present case, was not applicable where 1970, ch. 147, qui a été remplacée par l’art. 40 en
termination resulted from the bankruptcy of the cause dans le présent pourvoi, n’était pas applica-
employer. Section 13(2) of the ESA then in force ble lorsque la cessation d’emploi résultait de la
provided that, if an employer wishes to terminate faillite de l’employeur. Le paragraphe 13(2) de
the employment of 50 or more employees, the l’ESA alors en vigueur prévoyait que, si un
employer must give notice of termination for the employeur voulait licencier 50 employés ou plus, il
period prescribed in the regulations, “and until the devait donner un préavis de licenciement dont la
expiry of such notice the terminations shall not durée était prévue par règlement [TRADUCTION] «et
take effect”. Houlden J. reasoned that termination les licenciements ne prenaient effet qu’à l’expira-
of employment through bankruptcy could not trig- tion de ce délai». Le juge Houlden a conclu que la
ger the termination payment provision, as employ- cessation d’emploi résultant de la faillite ne pou-
ees in this situation had not received the written vait entraı̂ner l’application de la disposition rela-
notice required by the statute, and therefore could tive à l’indemnité de licenciement car les employés
not be said to have been terminated in accordance placés dans cette situation n’avaient pas reçu le
with the Act. préavis écrit requis par la loi et ne pouvaient donc

pas être considérés comme ayant été licenciés con-
formément à la Loi.

Two years after Malone Lynch was decided, the 38Deux ans après que la décision Malone Lynch
1970 ESA termination pay provisions were eut été prononcée, les dispositions relatives à l’in-
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amended by The Employment Standards Act, 1974, demnité de licenciement de l’ESA de 1970 ont été
S.O. 1974, c. 112. As amended, s. 40(7) of the modifiées par The Employment Standards Act,
1974 ESA eliminated the requirement that notice 1974, S.O. 1974, ch. 112. Dans la version modifiée
be given before termination can take effect. This du par. 40(7) de l’ESA de 1974, il n’était plus
provision makes it clear that termination pay is nécessaire qu’un préavis soit donné avant que le
owing where an employer fails to give notice of licenciement puisse produire ses effets. Cette dis-
termination and that employment terminates irre- position vient préciser que l’indemnité de licencie-
spective of whether or not proper notice has been ment doit être versée lorsqu’un employeur omet de
given. Therefore, in my opinion it is clear that the donner un préavis de licenciement et qu’il y a ces-
Malone Lynch decision turned on statutory provi- sation d’emploi, indépendamment du fait qu’un
sions which are materially different from those préavis régulier ait été donné ou non. Il ne fait
applicable in the instant case. It seems to me that aucun doute selon moi que la décision Malone
Houlden J.’s holding goes no further than to say Lynch portait sur des dispositions législatives très
that the provisions of the 1970 ESA have no appli- différentes de celles qui sont applicables en l’es-
cation to a bankrupt employer. For this reason, I do pèce. Il me semble que la décision du juge
not accept the Malone Lynch decision as persua- Houlden a une portée limitée, soit que les disposi-
sive authority for the Court of Appeal’s findings. I tions de l’ESA de 1970 ne s’appliquent pas à un
note that the courts in Royal Dressed Meats, supra, employeur en faillite. Pour cette raison, je ne
and British Columbia (Director of Employment reconnais à la décision Malone Lynch aucune
Standards) v. Eland Distributors Ltd. (Trustee of) valeur persuasive qui puisse étayer les conclusions
(1996), 40 C.B.R. (3d) 25 (B.C.S.C.), declined to de la Cour d’appel. Je souligne que les tribunaux
rely upon Malone Lynch based upon similar rea- dans Royal Dressed Meats, précité, et British
soning. Columbia (Director of Employment Standards) c.

Eland Distributors Ltd. (Trustee of) (1996), 40
C.B.R. (3d) 25 (C.S.C.-B.), ont refusé de se fonder
sur Malone Lynch en invoquant des raisons simi-
laires.

The Court of Appeal also relied upon Re Kemp39 La Cour d’appel a également invoqué Re Kemp
Products Ltd., supra, for the proposition that Products Ltd., précité, à l’appui de la proposition
although the employment relationship will termi- selon laquelle, bien que la relation entre l’em-
nate upon an employer’s bankruptcy, this does not ployeur et l’employé se termine à la faillite de
constitute a “dismissal”. I note that this case did l’employeur, cela ne constitue pas un «congédie-
not arise under the provisions of the ESA. Rather, ment». Je note que ce litige n’est pas fondé sur les
it turned on the interpretation of the term “dismis- dispositions de la LNE. Il portait plutôt sur l’inter-
sal” in what the complainant alleged to be an prétation du terme «congédiement» dans le cadre
employment contract. As such, I do not accept it as de ce que le plaignant alléguait être un contrat de
authoritative jurisprudence in the circumstances of travail. J’estime donc que cette décision ne fait pas
this case. For the reasons discussed above, I also autorité dans les circonstances de l’espèce. Pour
disagree with the Court of Appeal’s reliance on les raisons exposées ci-dessus, je ne puis accepter
Mills-Hughes v. Raynor (1988), 63 O.R. (2d) 343 non plus que la Cour d’appel se fonde sur l’arrêt
(C.A.), which cited the decision in Malone Lynch, Mills-Hughes c. Raynor (1988), 63 O.R. (2d) 343
supra, with approval. (C.A.), qui citait la décision Malone Lynch, préci-

tée, et l’approuvait.

As I see the matter, when the express words of40 Selon moi, l’examen des termes exprès des
ss. 40 and 40a of the ESA are examined in their art. 40 et 40a de la LNE, replacés dans leur con-
entire context, there is ample support for the con- texte global, permet largement de conclure que les
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clusion that the words “terminated by the mots «l’employeur licencie» doivent être inter-
employer” must be interpreted to include termina- prétés de manière à inclure la cessation d’emploi
tion resulting from the bankruptcy of the employer. résultant de la faillite de l’employeur. Adoptant
Using the broad and generous approach to inter- l’interprétation libérale et généreuse qui convient
pretation appropriate for benefits-conferring legis- aux lois conférant des avantages, j’estime que ces
lation, I believe that these words can reasonably mots peuvent raisonnablement recevoir cette inter-
bear that construction (see R. v. Z. (D.A.), [1992] 2 prétation (voir R. c. Z. (D.A.), [1992] 2 R.C.S.
S.C.R. 1025). I also note that the intention of the 1025). Je note également que l’intention du législa-
Legislature as evidenced in s. 2(3) of the ESAA, teur, qui ressort du par. 2(3) de l’ESAA, favorise
clearly favours this interpretation. Further, in my clairement cette interprétation. Au surplus, à mon
opinion, to deny employees the right to claim ESA avis, priver des employés du droit de réclamer une
termination and severance pay where their termi- indemnité de licenciement et une indemnité de
nation has resulted from their employer’s bank- cessation d’emploi en application de la LNE lors-
ruptcy, would be inconsistent with the purpose of que la cessation d’emploi résulte de la faillite de
the termination and severance pay provisions and leur employeur serait aller à l’encontre des fins
would undermine the object of the ESA, namely, to visées par les dispositions relatives à l’indemnité
protect the interests of as many employees as pos- de licenciement et à l’indemnité de cessation
sible. d’emploi et minerait l’objet de la LNE, à savoir

protéger les intérêts du plus grand nombre d’em-
ployés possible.

In my view, the impetus behind the termination 41À mon avis, les raisons qui motivent la cessation
of employment has no bearing upon the ability of d’emploi n’ont aucun rapport avec la capacité de
the dismissed employee to cope with the sudden l’employé congédié de faire face au bouleverse-
economic dislocation caused by unemployment. ment économique soudain causé par le chômage.
As all dismissed employees are equally in need of Comme tous les employés congédiés ont égale-
the protections provided by the ESA, any distinc- ment besoin des protections prévues par la LNE,
tion between employees whose termination toute distinction établie entre les employés qui per-
resulted from the bankruptcy of their employer and dent leur emploi en raison de la faillite de leur
those who have been terminated for some other employeur et ceux qui ont été licenciés pour
reason would be arbitrary and inequitable. Further, quelque autre raison serait arbitraire et inéquitable.
I believe that such an interpretation would defeat De plus, je pense qu’une telle interprétation irait à
the true meaning, intent and spirit of the ESA. l’encontre des sens, intention et esprit véritables de
Therefore, I conclude that termination as a result la LNE. Je conclus donc que la cessation d’emploi
of an employer’s bankruptcy does give rise to an résultant de la faillite de l’employeur donne effec-
unsecured claim provable in bankruptcy pursuant tivement naissance à une réclamation non garantie
to s. 121 of the BA for termination and severance prouvable en matière de faillite au sens de
pay in accordance with ss. 40 and 40a of the ESA. l’art. 121 de la LF en vue d’obtenir une indemnité
Because of this conclusion, I do not find it neces- de licenciement et une indemnité de cessation
sary to address the alternative finding of the trial d’emploi en conformité avec les art. 40 et 40a de
judge as to the applicability of s. 7(5) of the ESA. la LNE. En raison de cette conclusion, j’estime

inutile d’examiner l’autre conclusion tirée par le
juge de première instance quant à l’applicabilité du
par. 7(5) de la LNE.

 I note that subsequent to the Rizzo bankruptcy, 42Je fais remarquer qu’après la faillite de Rizzo,
the termination and severance pay provisions of les dispositions relatives à l’indemnité de licencie-
the ESA underwent another amendment. Sections ment et à l’indemnité de cessation d’emploi de la
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74(1) and 75(1) of the Labour Relations and LNE ont été modifiées à nouveau. Les paragraphes
Employment Statute Law Amendment Act, 1995, 74(1) et 75(1) de la Loi de 1995 modifiant des lois
S.O. 1995, c. 1, amend those provisions so that en ce qui concerne les relations de travail et l’em-
they now expressly provide that where employ- ploi, L.O. 1995, ch. 1, ont apporté des modifica-
ment is terminated by operation of law as a result tions à ces dispositions qui prévoient maintenant
of the bankruptcy of the employer, the employer expressément que, lorsque la cessation d’emploi
will be deemed to have terminated the employ- résulte de l’effet de la loi à la suite de la faillite de
ment. However, s. 17 of the Interpretation Act l’employeur, ce dernier est réputé avoir licencié
directs that, “[t]he repeal or amendment of an Act ses employés. Cependant, comme l’art. 17 de la
shall be deemed not to be or to involve any decla- Loi d’interprétation dispose que «[l]’abrogation ou
ration as to the previous state of the law”. As a la modification d’une loi n’est pas réputée consti-
result, I note that the subsequent change in the leg- tuer ou impliquer une déclaration portant sur l’état
islation has played no role in determining the antérieur du droit», je précise que la modification
present appeal. apportée subséquemment à la loi n’a eu aucune

incidence sur la solution apportée au présent pour-
voi.

6. Disposition and Costs 6. Dispositif et dépens

I would allow the appeal and set aside paragraph43 Je suis d’avis d’accueillir le pourvoi et d’annuler
1 of the order of the Court of Appeal. In lieu le premier paragraphe de l’ordonnance de la Cour
thereof, I would substitute an order declaring that d’appel. Je suis d’avis d’y substituer une ordon-
Rizzo’s former employees are entitled to make nance déclarant que les anciens employés de Rizzo
claims for termination pay (including vacation pay ont le droit de présenter des demandes d’indemnité
due thereon) and severance pay as unsecured cred- de licenciement (y compris la paie de vacances
itors. As to costs, the Ministry of Labour led no due) et d’indemnité de cessation d’emploi en tant
evidence regarding what effort it made in notifying que créanciers ordinaires. Quant aux dépens, le
or securing the consent of the Rizzo employees ministère du Travail n’ayant produit aucun élément
before it discontinued its application for leave to de preuve concernant les efforts qu’il a faits pour
appeal to this Court on their behalf. In light of informer les employés de Rizzo ou obtenir leur
these circumstances, I would order that the costs in consentement avant de se désister de sa demande
this Court be paid to the appellant by the Ministry d’autorisation de pourvoi auprès de notre Cour en
on a party-and-party basis. I would not disturb the leur nom, je suis d’avis d’ordonner que les dépens
orders of the courts below with respect to costs. devant notre Cour soient payés aux appelants par

le ministère sur la base des frais entre parties. Je
suis d’avis de ne pas modifier les ordonnances des
juridictions inférieures à l’égard des dépens.

Appeal allowed with costs. Pourvoi accueilli avec dépens.

Solicitors for the appellants: Sack, Goldblatt, Procureurs des appelants: Sack, Goldblatt,
Mitchell, Toronto. Mitchell, Toronto.

Solicitors for the respondent: Minden, Gross, Procureurs de l’intimée: Minden, Gross,
Grafstein & Greenstein, Toronto. Grafstein & Greenstein, Toronto.

Solicitor for the Ministry of Labour for the Prov- Procureur du ministère du Travail de la pro-
ince of Ontario, Employment Standards Branch: vince d’Ontario, Direction des normes d’emploi:
The Attorney General for Ontario, Toronto. Le procureur général de l’Ontario, Toronto.
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Canada North Group Inc, Canada North Camps Inc, Campcorp Structures Ltd, DJ Catering Ltd, 
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_______________________________________________________ 

Reasons for Judgment 

of the 

Honourable Madam Justice J.E. Topolniski 

_______________________________________________________ 

 

Introduction  

[1] This case is about whether Court ordered “super-priority” security interests granted in a 

Companies' Creditor Arrangement Act 
1
(CCAA) proceeding can take priority over statutory 

deemed trusts in favour of Her Majesty the Queen in Right of Canada, as represented by the 

Minister of National Revenue (CRA) for unremitted source deductions.  

[2] Acknowledging that its success on this motion would cause a chill on commercial 

restructuring, CRA relies on the comeback provision in an initial CCAA Order made July 5, 2017 

(Initial Order) to vary “super-priority” charges made in favour of an interim financier, the 

directors of the debtor companies, and the Monitor and its counsel (Priority Charges), which 

                                                 
1
 RSC 1985, c C-36 as amended, ss 11.2, 11.4, 11.51 11.52. 
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subordinate its deemed trust claims arising under the Income Tax Act (ITA)
2
, Canada Pension 

Plan Act
3
 (CPP Act), and Employment Insurance Act

4
 (EI Act) (collectively, the Fiscal Statutes)

5
. 

[3] CRA’s view is that the deemed trusts give it a proprietary, rather than a secured interest 

in the Debtors’ assets that cannot be subordinated. Alternatively, if it is a secured creditor, its 

first place position under the Fiscal Statutes cannot be undermined by the Priority Charges. 

Canada North Group Inc, Canada North Camps Inc, Camcorp Structures Ltd, DJ Catering Ltd, 

816956 Alberta Ltd, 1371047 Alberta Ltd and 1919209 Alberta Inc (the Debtors), the Monitor, 

and the interim financer, Business Development Bank of Canada (BDC), strenuously oppose the 

motion.  

[4] In addition to the priority issue, there are a number of interconnected, subsidiary issues 

including: Whether the subject is proper for variance, the onus on a comeback motion, technical 

service versus actual notice, and delay prejudice.  

[5] For the reasons that follow, CRA’s interest arising under the Fiscal Statutes is properly 

subordinated by the Priority Charges. Concerning the subsidiary issues, I have (obviously given 

the foregoing) found that the question is appropriate for a comeback hearing. I have also found 

that CRA bears the onus and that, even if CRA had prevailed, it would have been inappropriate 

to disturb the Priority Charges for the period between the Initial Order and this hearing on 

August 11, 2017, because of the delay prejudice.  

 

The Factual Landscape  

[6] No surprise given the nature of the proceedings, matters have unfolded quickly. 

[7] The Debtor’s restructuring plan began with s 50.4(1) Bankruptcy and Insolvency Act 

(BIA)
6
 notice of intention to make a proposal to creditors that very quickly changed to a plea for 

CCAA relief. 

[8] The originating CCAA materials were served on CRA via courier at its Edmonton office 

(CRA Office) on June 28. The service package included:  

a. The originating application returnable July 5, 2017 seeking a stay of proceedings and 

basket of other relief, including the Priority Charges;  

b. A draft form of initial order that set out the sought after charges: Interim financier charge 

of $1,000,000, administrative charge of $1,000,000, and the director’s indemnity charge 

of $50,000,000; and 

c. An affidavit of a director of the Debtors attesting to a $1,140,000 debt to CRA for source 

deductions and GST (the evidence does not breakdown what is owed for source 

deductions, which is the only remittance in issue).  

                                                 
2
 RSC, 1985, c 1 (5th Supp) 6. 

3
 RSC 1985, c C-8. 

4
 SC 1996, c 23. 

5
 Para 44 of the Initial Order provides that the Priority Charges constitute a charge on all of the 

debtors’ property which, subject to s 34(11) of the CCAA, rank in priority to all other security 

interests, including trusts, liens, and encumbrances, statutory or otherwise. 
6
 RSC 1985, c B-3. 
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[85] Moir J in Rosedale Farms disagreed finding instead that: 

 The analogy of the deemed trust to a floating charge in First Vancouver was not about 

creating security, but rather, sales made in the ordinary course of business. Iacobucci J’s 

statement that the question of priority of secured creditors did not arise is noted.
35

  

 The “notwithstanding” language of ITA s 227(4.1) expressly overrides the BIA and all 

other enactments thereby giving priority to the deemed trust.
36

  

 Reliance on the ITA definition of “secured interest” is misguided.
37

  

[86] Moir J correctly notes Justice Iacobucci’s observation that the creation of secured creditor 

priority did not arise in First Vancouver. However, as I read Temple City, the analysis did not 

rest on the floating charge analogy. Rather, like the ITA definition of “secured creditor,” it was 

but one of several features supporting the result. That said the fact that a floating charge permits 

alienation of secured property resonates in all CCAA restructurings.  

[87] Rosedale Farms is distinguishable in that it concerned a BIA scenario. Nevertheless, even 

if it were otherwise, like Romaine J, I accept that the definitions of secured creditor and security 

interest in the CCAA and Fiscal Statutes support finding that the interests arising from the 

deemed trusts are security interests, not property interests. In particular, I note that s 224(1.3) 

defines a security interest as “any interest in property that secures payment ... and includes a ... 

deemed or actual trust ... .” 

[88]  Indeed, it would seem inconsistent to interpret the interest they create in a way contrary 

to their enabling statutes.  

[89] For these reasons, I conclude that CRA’s interest is a security interest, not a proprietary 

interest. The impact and interplay of the “notwithstanding” language in ITA s 227(4.1), the 

discussion of which follows, does not change my conclusion. 

 Does CRA’s statutorily secured status elevate it above the Priority Charges? 

[90] It may appear that CCAA ss 11.2, 11.51, or 11.52 conflict with the deemed trust sections 

in the Fiscal Statutes, and that a strict “black letter” reading of only ss 227(4) and (4.1) may 

support CRA’s interpretation. However, one must not read these provisions in a vacuum. The 

Fiscal Statutes, the BIA, and the CCAA are part of complex legislative schemes that operate 

concurrently and must “be read in their entire context and in their grammatical and ordinary 

sense harmoniously with the scheme of the Act, the object of the Act, and the intention of 

Parliament.”
38

 Each references the other, expressly or impliedly, and it would be an error to 

focus on only one section in one piece of the entire scheme. 

[91] ITA s 227(4.1) opens with these words: 

Notwithstanding any other provision of this Act, the Bankruptcy and 

Insolvency Act (except sections 81.1 and 81.2 of that Act), any other 

enactment of Canada, any enactment of a province or any other law, where at 

                                                 
35

 Rosedale Farms, at para 39. 
36

 Ibid, para 35. 
37

 Ibid, para 29. 
38

 Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27 at para 21. 
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any time an amount deemed by subsection 227(4) to be held by a person in trust 

for Her Majesty is not paid to Her Majesty notwithstanding any security interest 

in such property … . [emphasis added] (Notwithstanding Provision) 

[92] CRA points to the obiter dicta of Fish J (in his separate concurring reasons) in Century 

Services (at para 104) finding that Parliament intended deemed trusts to prevail in insolvency 

proceedings as a complete answer. The other members of the Court did not adopt his reasoning. 

For that reason, I cannot find his obiter dicta to be “the answer.”  

[93] While the CCAA preserves the operation of the Fiscal Statutes deemed trusts, it also 

authorizes the reorganization of priorities through Court ordered priming. 

[94] CRA urges that the Fiscal Statutes and the CCAA can be ‘stitched together’ to read:  

Notwithstanding [sections 11, 11.2, 11.51, and 11.52 of the Companies’ Creditors 

Arrangements Act,] property of [the Applicants] equal in value to the [unremitted 

source deductions] … is beneficially owned by Her Majesty notwithstanding any 

security interest in such property [including security interests granted pursuant to 

ss. 11.2, 11.51, or 11.52 of the CCAA] and in the proceeds thereof, and the 

proceeds of such property shall be paid to the Receiver General in priority to all 

such security interests.  

[95] The problem with “stitching” in this way is that incorporating these sections into the 

Notwithstanding Provision implies that they are somehow in conflict with it. The Supreme Court 

of Canada has taken a restrictive view of what constitutes a conflict between statutory provisions 

of the same legislature.  

[96] In Thibodeau v Air Canada,
39

 the Court addressed whether there was a conflict between 

the Official Languages Act and the Convention for the Unification of Certain Rules for 

International Carriage by Air, concluding that there is a conflict between two provisions of the 

same legislature “only when the existence of the conflict, in the restrictive sense of the word, 

cannot be avoided by interpretation”
40

 [emphasis added]. Nothing in these CCAA sections 

directly conflict with s 227(4.1) and thus, one must attempt to interpret these provisions without 

conflict.  

[97] Further, in ATCO Gas & Pipelines Ltd v Alberta (Energy & Utilities Board),
41

 the 

Supreme Court of Canada, dealing with another complex legislative scheme, said: 

The provisions at issue are found in statutes which are themselves components of 

a larger statutory scheme which cannot be ignored: 

As the product of a rational and logical legislature, the statute is 

considered to form a system. Every component contributes to 

the meaning as a whole, and the whole gives meaning to its parts: 

“each legal provision should be considered in relation to other 

provisions, as parts of a whole” ... . 

                                                 
39

 Thibodeau v Air Canada, 2014 SCC 67, [2014] 3 SCR 340. 
40

 Thibodeau at para 92. 
41

 ATCO Gas & Pipelines Ltd v Alberta (Energy & Utilities Board), 2006 SCC 4, [2006] 1 SCR 

140. 
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(P.-A. Côté, The Interpretation of Legislation in Canada (3rd ed. 

2000), at p 308) 

As in any statutory interpretation exercise ... courts need to examine the context 

that colours the words and the legislative scheme. The ultimate goal is to 

discover the clear intent of the legislature and the true purpose of the statute while 

preserving the harmony, coherence and consistency of the legislative scheme 

(Bell ExpressVu, at para. 27; see also Interpretation Act, R.S.A. 2000, c. I-8, s. 10 

(in Appendix)). "[S]tatutory interpretation is the art of finding the legislative spirit 

embodied in enactments": Bristol-Myers Squibb Co., at para. 102.
42

 [emphasis 

added] 

[98] Deschamps J observed in Century Services, at para. 15: 

... the purpose of the CCAA ... is to permit the debtor to continue to carry on 

business and, where possible, avoid the social and economic costs of liquidating 

its assets. 

[99] She also quoted with approval the reasons of Doherty JA in Elan Corp v Comiskey
43

 

(Doherty JA was dissenting): 

The legislation is remedial in the purest sense in that it provides a means whereby 

the devastating social and economic effects of bankruptcy or creditor initiated 

termination of ongoing business operations can be avoided while a court-

supervised attempt to reorganize the financial affairs of the debtor company is 

made. 

[100] In a survey of CCAA cases, Dr. Janis Sarra found that 75% of the restructurings required 

the aid of interim lenders.
44

 

[101] In Indalex, the Supreme Court of Canada observed the phenomenon, citing Sarra, and 

said:  

… case after case has shown that “the priming of the DIP facility is a key aspect 

of the debtor's ability to attempt a workout” (J. P. Sarra, Rescue! The Companies' 

Creditors Arrangement Act (2007), at p. 97). The harsh reality is that lending is 

governed by the commercial imperatives of the lenders, not by the interests of the 

plan members or the policy considerations that lead provincial governments to 

legislate in favour of pension fund beneficiaries.
45

 

[102] The interim financiers’ charge provides both an incentive and guarantee to the lender that 

funds advanced in the course of the restructuring will be recovered. Without this charge such 

financing would simply end, and with that, so too would end the hope of positive CCAA 

outcomes. Here, I digress to note the increasing prevalence of interim financiers having no prior 

relationship to the debtor. It does not take a stretch of imagination to forecast that this practice 

will diminish if not end altogether without the comfort of super-priority charges.  

                                                 

 
43

 Elan Corp v Comiskey (1990), 41 OAC 282 (ONCA) at para 57. 
44

 Janis P Sarra, Rescue!: Companies’ Creditors Arrangement Act, 2nd ed (Toronto: Carswell, 

2013) at 199. 
45

 Indalex at para 59. 
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[103] Similarly, the charge in favour of directors is important. The charge is intended to keep 

the captains aboard the sinking ship. Without the benefit of this charge, directors will be inclined 

to abandon the ship, and it would be remarkably difficult, if not impossible, to recruit 

replacements. 

[104] Likewise, the priority charge for administrative fees is critical to a successful 

restructuring. Indeed, it is the only protection the Monitor has to ensure that its bills are paid. 

While the debtor’s counsel has the option of resigning if its accounts go unpaid, the Monitor 

does not have that luxury. As a Court officer, the Monitor’s job is to see the proceeding through 

to completion or failure and would need Court approval to be relieved of that duty. Finally, 

insolvency practitioners well know that they typically do not have to look to the administrative 

charge for their initial work – where it has the most significance is at the end.  

[105] Further, the 2009 amendments codifying and elaborating on priority charges that had 

previously been granted under the Court’s residual, inherent jurisdiction, shows Parliament’s 

intention that secured creditors’ interests could be eroded if the Court was satisfied of the need.  

[106] Had Parliament wanted to limit the Court’s ability to give priority to these charges, it 

could have drafted s 11.52(2) (and the mirror provisions) to expressly provide: 

... priority over the claim of any secured creditor except the claim of Her 

Majesty over deemed trusts under s. 227(4) and (4.1) of the Income Tax Act. 

[107] CRA’s interpretation recognizes the obvious, underlying policy reason favouring the 

collection of unremitted source deductions, which is described as being “at the heart” of income 

tax collection in Canada”: First Vancouver at para 22. However, it fails to reconcile that 

objective with the Canadian insolvency restructuring regime and Parliament’s continued 

commitment (as evidenced by the 2009 amendments) to facilitating complex corporate CCAA 

restructurings, even if erosion of security is required.  

[108] The CCAA’s aim is to facilitate business survival and avoid the multiple traumas 

occasioned by business failure. Interim financiers are an integral part of the restructuring 

process. Without them, most CCAA restructurings could not get off the ground. Likewise, 

directors and insolvency professionals are essential to the process, and they too need the comfort 

of primed charges to fully engage in the process. Surely, Parliament knew all of these things 

when it passed the 2009 amendments authorizing primed charges. 

[109] CRA’s position, which it acknowledges will cause a chill on complex restructurings, 

undermines the CCAA‘s purpose for the sake of tax collection. It disregards the rather obvious, 

that successful corporate restructurings result in continued jobs to fuel and fund its source 

deduction tax base. Notably, its interpretation fails to reconcile these purposes.  

[110] The Fiscal Statutes and the CCAA should, if possible, be interpreted harmoniously to 

ensure that Parliament’s intention in the entire scheme is fulfilled.  

[111] It is logical to infer that Parliament intended to create a co-existing statutory scheme that 

accomplished the goals of both the Fiscal Statues and the CCAA. In my view, it is possible to 

construe these legislative provisions in a manner that preserves the harmony, coherence, and 

consistency of the entire legislative scheme.  

[112] I conclude that it is the Court’s order that sets the priority of the charges at issue. The 

relevant CCAA sections allow the Court, where appropriate, to grant priority only to those 
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charges necessary for restructuring. The purpose of the deemed trusts in the Fiscal Statutes is still 

met as deemed trusts maintain their priority status over all other security interests, but those 

ordered under ss 11.2, 11.51, and 11.52.  

[113] A harmonious interpretation respecting both sets of statutory goals is one that preserves 

the deemed priority status over all security interests, subject to a Court order under CCAA ss 

11.2, 11.51, and 11.52 granting a “super priority’ to those charges. 

[114] For these reasons, I find that the CCAA gives the Court the ability to rank the Priority 

Charges ahead of CRA’s security interest arising out of the deemed trusts.  

 

Heard on the 11
th

 day of August, 2017. 

Dated at the City of Edmonton, Alberta this 11
th

 day of September, 2017. 

 

 

 

 

 

J.E. Topolniski 

J.C.Q.B.A. 

 

Appearances: 
 

Darren R Bieganek, QC 

Duncan Craig LLP 

 for Monitor, Ernst & Young 

 

George F Body 

Department of Justice Canada 

 for Her Majesty the Queen in Right of Canada, as represented by the Minister of 

 National Revenue 

 

Jeffrey Oliver  

Cassels Brock & Blackwell LLP 

 for the Business Development Bank of Canada 

  

Stephanie A Wanke 

DLA Piper (Canada) LLP  

 for the Applicants, Canada North Group Inc, 

 Canada North Camps Inc, Campcorp Structures 

 Ltd, DJ Catering Ltd, 816956 Alberta Ltd, 

 1371047 Alberta Ltd, and 1919209 Alberta Ltd 
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CHAPTER 13 

The Act as a Whole, the Statute Book as a 
Whole and Related Legislation 

INTRODUCTION 

§13.1 The context of a legislative provision includes both the whole of the Act 
in which the provision appears and also any related legislation that may cast 
light on the meaning or effect of the provision. Traditionally, the category of 
related legislation consisted of statutes in pari materia, that is, statutes enacted 
by the same legislature and relating to the same subject matter. In current prac-
tice, however, the courts look more broadly to the whole of the statute book pro-
duced by the enacting legislature and to legislation enacted by other jurisdictions 
as well. They determine on a case-by-case basis the relationships between the 
provisions to be interpreted and the provisions of other legislative texts, the in-
ferences that may be drawn from those relationships and the weight that should 
attach to the inferences. 

§13.2 This chapter looks first at the way in which the provision to be inter-
preted is considered in the context of the Act or regulations in which it appears 
as well as the interaction between regulations and the enabling Act. It then looks 
at reliance on other legislation under the following headings: (1) related legisla-
tion; (2) the statute book as a whole; (3) related legislation of other jurisdictions; 
(4) case law interpreting related legislation; (5) the weight to be given to these 
contextual elements. 

THE ACT AS A WHOLE 

§13.3 The governing principle. In A.G. v. Prince Ernest Augustus of Hano-
ver, Viscount Simonds wrote: 

... the elementary rule must be observed that no one should profess to understand 
any part of a statute or of any other document before he has read the whole of it. 
Until he has done so he is not entitled to say that it or any part of it is clear and 
unambiguous.' 

In Canada (Attorney General) v. Xuan, Robertson J.A. wrote: 

1 [1957] A.C. 436, at 463 (H.L.). 
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... a statutory word or expression can be fully grasped only in relation to the 
whole of which it is a constituent part.2  

In Greenshield v. The Queen, Locke J. wrote: 

The broad general rule for the construction of statutes is that a section or enact-
ment must be construed as a whole, each portion throwing light, if need be, on 
the rest.3  

In Burchill v. Canada, speaking of the federal Income Tax Act, Stratas J.A. 
wrote: 

Subsection 56(1)(a)(i) does not stand in splendid isolation in the Act; rather, it is 
part of an interconnected, harmonious web of provisions.4  

When words are read in their immediate context, the reader forms an initial im-
pression of their meaning, which is more or less clear and precise. The modern 
principle requires this initial impression to be tested against the inferences that 
may be drawn from considering other provisions of the Act, its components' and 
its overall scheme. 

§13.4 Amendments. The Act as a whole includes any amendments that have 
come into force before the relevant facts arose. As explained by Houlden J.A. in 
G.T. Campbell & Assoc. Ltd. v. Hugh Carson Co.: 

... amendments to a statute are to be construed together with the original Act to 
which they relate as constituting one law and as part of a coherent system of leg-
islation; the provisions of the amendatory and amended Acts are to be harmo-
nized, if possible, so as to give effect to each....6  

When a court interprets a provision in the context of the Act as a whole, it looks 
to the Act as it existed when the facts arose. Subsequently added amendments 
are ignored.? 

§13.5 Sometimes the meaning of a word or expression appears to change as a 
result of an amendment to another part of the Act. Ordinarily such changes are 
presumed to have been intended.8  However, this presumption is easily rebutted, 

2 [1994] F.C.J. No. 76, [1994] 2 F.C. 348, at para. 13 (F.C.A.). 
3 [1958] S.C.J. No. 12, [1958] S.C.R. 216, at 225 (S.C.C.). See also Canadian Pacific Airlines 

Ltd. v. British Columbia, [1983] B.C.J. No. 2128, 46 B.C.L.R. 213, at 230 (B.C.C.A.), revd 
[1989] S.C.J. No. 43, [1989] 1 S.C.R. 1133 (S.C.C.); Hampson v. Department of Education 
and Science, [1991] 1 A.C. 171, at 181 (H.L.). 

4 [2010] F.C.J. No. 726, 2010 FCA 145, at para. 11 (F.C.A.). 
5 Reliance on the components of an enactment is examined in Chapter 14. 
6 [1979] O.J. No. 4248, 99 D.L.R. (3d) 529, at 539 (Ont. C.A.). Houlden J.A. relied on 82 C.J.S., 

§394, at pp. 896-97. For discussion of merger, see Chapter 24, at §24.76-24.78. 
7 For discussion of reliance on subsequently enacted amendments, see Chapter 23, at §23.42- 

23.52. 
8 In Drummond Estate v. Reid Estate, [1993] O.J. No. 2452, 16 O.R. (3d) 105, at 116-17 (Ont. 

Gen. Div.), Granger J. refused to rely on cases interpreting a provision in the Fatal Accidents 
Act after it was re-enacted in the Family Law Act because the former was a distinct statute deal- 
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Ville de Calgary Appelante

c.

United Taxi Drivers’ Fellowship of Southern 
Alberta, Rashpal Singh Gosal, Haringer 
Singh Dhesi, Aero Cab Ltd. et Air Linker 
Cab Ltd. Intimés

et

Procureur général de l’Alberta Intervenant

Répertorié : United Taxi Drivers’ Fellowship 
of Southern Alberta c. Calgary (Ville)

Référence neutre : 2004 CSC 19.

No du greffe : 29321.

2003 : 8 décembre; 2004 : 25 mars.

Présents : La juge en chef McLachlin et les juges 
Iacobucci, Major, Bastarache, Binnie, Arbour, LeBel, 
Deschamps et Fish.

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA

 Droit municipal — Règlements — Compétence en 
matière d’adoption de règlement — Règlement muni-
cipal régissant le secteur des taxis en prévoyant des 
exigences en matière de permis et le gel du nombre de 
permis — Démarche à adopter pour l’interprétation des 
lois habilitant les municipalités — Le règlement outre-
passe-t-il la compétence conférée à la municipalité par la 
loi habilitante? — Municipal Government Act, S.A. 1994, 
ch. M-26.1, art. 7, 8, 9.

 Droit administratif — Contrôle judiciaire — Norme 
de contrôle applicable à la décision de la municipalité de 
définir sa compétence.

 La Ville de Calgary réglemente son secteur des taxis 
en l’assujettissant au Taxi Business Bylaw, qui exige 
que tous les taxis aient une plaque de taxi. En 1993, le 
règlement gèle le nombre de plaques de taxi pouvant être 
délivrées. L’année suivante, le gouvernement de la pro-
vince a édicté une nouvelle Municipal Government Act. 
Les intimés contestent la validité du gel de la délivrance 
de plaques de taxi au motif qu’il outrepasse la compé-
tence conférée à la municipalité par la loi habilitante, la 
Municipal Government Act. Selon le juge de première 

City of Calgary Appellant

v.

United Taxi Drivers’ Fellowship of Southern 
Alberta, Rashpal Singh Gosal, Haringer 
Singh Dhesi, Aero Cab Ltd. and Air Linker 
Cab Ltd. Respondents

and

Attorney General of Alberta Intervener

Indexed as: United Taxi Drivers’ Fellowship 
of Southern Alberta v. Calgary (City)

Neutral citation: 2004 SCC 19.

File No.: 29321.

2003: December 8; 2004: March 25.

Present: McLachlin C.J. and Iacobucci, Major, 
Bastarache, Binnie, Arbour, LeBel, Deschamps and 
Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA

 Municipal law — Bylaws — Jurisdiction to pass 
bylaws — Municipal bylaw regulating taxi industry by 
stipulating licence requirements and freezing number of 
licences — Proper approach to interpretation of statutes 
empowering municipalities — Whether bylaw ultra vires 
municipality under its governing legislation — Municipal 
Government Act, S.A. 1994, c. M-26.1, ss. 7, 8, 9.

 Administrative law — Judicial review — Standard of 
review applicable to decision of municipality delineating 
its jurisdiction.

 The City of Calgary regulates its taxi industry by 
virtue of the Taxi Business Bylaw which requires that all 
taxis have a taxi plate licence. In 1993, the bylaw froze 
the number of taxi plate licences issued. The following 
year, the provincial government enacted a new Municipal 
Government Act. The respondents challenged the validity 
of the freeze on the issuance of taxi plate licences on the 
basis that the freeze is ultra vires the City under its gov-
erning legislation, the Municipal Government Act. The 
trial judge held that the City had authority under the new 
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486 [2004] 1 S.C.R.UNITED TAXI DRIVERS’ FELLOWSHIP v. CALGARY (CITY) [2004] 1 R.C.S. 487UNITED TAXI DRIVERS’ FELLOWSHIP c. CALGARY (VILLE)

Act to limit the number of taxi plate licences. A majority 
of the Court of Appeal reversed that decision.

 Held: The appeal should be allowed.

 The City of Calgary was authorized under the 
Municipal Government Act to enact the bylaw and to 
limit the number of taxi plate licences. Municipalities 
must always be correct in delineating their jurisdiction. 
Such questions will always be subject to a standard of 
review of correctness. 

 The evolution of the municipality has produced a 
shift in the proper approach to interpreting statutes that 
empower municipalities. A broad and purposive approach 
to the interpretation of municipal legislation reflects the 
true nature of modern municipalities which require 
greater flexibility in fulfilling their statutory purposes 
and is consistent with the Court’s approach to statutory 
interpretation generally. The Municipal Government Act 
reflects the modern method of drafting municipal legisla-
tion which must be construed using this broad and purpo-
sive approach.

 Under the Municipal Government Act the City still 
has the power to limit the issuance of taxi plate licences. 
There is no indication in the Act that the legislature 
intended to remove the municipality’s power to limit 
the number of taxi plate licences. To the contrary, s. 9(b) 
indicates that the legislature sought to enhance the City’s 
powers under the Act. Further, the respondents’ narrow 
interpretation cannot be reconciled with the language of 
the Act. Section 7 which empowers municipalities to pass 
bylaws respecting business must be read with s. 8 of the 
Act illustrating some of the broad powers exercisable by 
a municipality. The power to limit the number of licences 
could fall under either s. 8(a), the power to regulate, or s. 
8(c), the power to provide for a system of licences. Thus, 
the City has the power under the Act to pass bylaws limit-
ing the number of taxi plate licences.

Cases Cited

 Referred to: Nanaimo (City) v. Rascal Trucking 
Ltd., [2000] 1 S.C.R. 342, 2000 SCC 13; Shell Canada 
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la majorité, infirme cette décision. 

 Arrêt : Le pourvoi est accueilli. 

 La Municipal Government Act accorde à la Ville de 
Calgary le pouvoir d’édicter le règlement et de limiter 
le nombre de plaques de taxi. Les décisions des munici-
palités doivent toujours être correctes quand il s’agit de 
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devra toujours se faire selon la norme de la décision cor-
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 Lorne Merryweather, for the intervener.

 The judgment of the Court was delivered by

Bastarache J. —

I. Overview

 The City of Calgary (the “City”) regulates its 
taxi industry by virtue of Bylaw No. 91/77, the Taxi 
Business Bylaw (the “bylaw”), which sets out several 
licensing requirements. Among them is a require-
ment that all taxi vehicles have a taxi plate licence. 
In 1986, the City’s Taxi Commission adopted a 
restricted entry system for the taxi business to 
increase efficiency and stability, and accordingly 
froze the number of taxi plate licences. The freeze 
was continued in 1993 under s. 9.1 of the bylaw. 
Other sections of the bylaw permitted the trans-
fer of licences and the creation of a lottery system 
to distribute revoked or relinquished licences. The 
following year, the provincial government enacted 
a new Municipal Government Act, S.A. 1994, c. 
M-26.1 (now R.S.A. 2000, c. M-26). Section 715 of 
the new Act deemed the existing bylaw to have the 
same effect as if it had been passed under the new 
Act.

 The respondents, the United Taxi Drivers’ 
Fellowship of Southern Alberta, Rashpal Singh 
Gosal, Haringer Singh Dhesi, Aero Cab Ltd. and 
Air Linker Cab Ltd., challenged the validity of 
the freeze and the lottery process. The respond-
ents sought a declaration that the City’s actions 
were: ultra vires the City’s governing legislation, 
the Municipal Government Act; a violation of the 
common law rule prohibiting municipalities from 
enacting discriminatory legislation; and an uncon-
stitutional violation of their mobility rights, their 
right to liberty and their right to be free from dis-
crimination as guaranteed by ss. 6, 7 and 15 of 
the Canadian Charter of Rights and Freedoms. 
The only issue before this Court is whether the 
City’s freeze on the issuance of taxi plate licences 

 Lorne Merryweather, pour l’intervenant.

 Version française du jugement de la Cour rendu 
par

Le juge Bastarache —

I. Survol

 La Ville de Calgary (la « Ville ») réglemente 
son secteur des taxis en l’assujettissant au règle-
ment no 91/77, le Taxi Business Bylaw (le « règle-
ment »), qui prévoit plusieurs exigences en matière 
de permis, notamment l’obligation pour tous les 
véhicules servant au transport par taxi d’avoir une 
plaque de taxi. En 1986, la commission des taxis 
de la Ville a instauré un régime d’entrée restreinte 
dans le secteur des taxis afin d’en améliorer l’effi-
cacité et la stabilité et a, donc, gelé le nombre de 
plaques de taxi. Le gel s’est poursuivi en 1993 en 
vertu de l’art. 9.1 du règlement. D’autres disposi-
tions du règlement autorisent le transfert de permis 
de taxi et la création d’un système de loterie per-
mettant la distribution de ceux qui ont été révoqués 
ou délaissés. L’année suivante, le gouvernement 
de la province a édicté une nouvelle Municipal 
Government Act, S.A. 1994, ch. M-26.1 (mainte-
nant R.S.A. 2000, ch. M-26). Selon l’art. 715 de la 
nouvelle loi, le règlement existant est réputé avoir 
le même effet que s’il avait été pris en vertu de la 
nouvelle loi.

 Les intimés, la United Taxi Drivers’ Fellowship 
of Southern Alberta, Rashpal Singh Gosal, 
Haringer Singh Dhesi, Aero Cab Ltd. et Air 
Linker Cab Ltd., ont contesté la validité du gel 
et du système de loterie. Ils ont sollicité un juge-
ment déclarant que les mesures prises par la Ville 
outrepassent la compétence que lui confère sa loi 
habilitante, la Municipal Government Act, violent 
la règle de common law interdisant aux munici-
palités de prendre des règlements discriminatoires 
et portent atteinte à leur liberté de circulation et 
d’établissement, à leur droit à la liberté et à leur 
droit d’être protégés contre la discrimination, con-
trairement aux art. 6, 7 et 15 de la Charte cana-
dienne des droits et libertés. La seule question 
dont est saisie la Cour consiste à savoir si le gel 
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3

de la délivrance de plaques de taxi imposé par la 
Ville outrepasse la compétence que lui confère la 
Municipal Government Act.

 Selon le juge de première instance, la Municipal 
Government Act habilite la Ville à limiter le nombre 
de plaques de taxi : (1998), 60 Alta. L.R. (3d) 165, 
1998 ABQB 184. La Cour d’appel, à la majorité, 
exprime son désaccord : [2002] 8 W.W.R. 51, 2002 
ABCA 131. Le juge Wittmann, au nom de la majo-
rité, conclut que l’ancienne Municipal Government 
Act, contrairement à la nouvelle loi, accorde expres-
sément à la Ville le pouvoir de limiter le nombre de 
plaques de taxi. Le juge O’Leary, dissident, conclut 
que la nouvelle Municipal Government Act autorise 
expressément et implicitement le contingentement 
des plaques de taxis.

II. Dispositions législatives pertinentes

Règlement no 91/77 de la Ville de Calgary (Taxi 
Business Bylaw)

[TRADUCTION]

7. (1) La Commission peut limiter le nombre de 
permis d’exploitation de taxis qui peuvent être 
délivrés dans une période de permis donnée.

. . .

9.1 a) L’interdiction de délivrer de nouveaux permis 
d’exploitation de taxis de catégorie ordinaire 
imposée par la commission des taxis le 6 
février 1986 et réitérée jusqu’à la date de prise 
du présent règlement demeure en vigueur; la 
commission des taxis ne délivre pas de nou-
veaux permis d’exploitation de taxis de caté-
gorie ordinaire et ne renouvelle au titulaire, 
conformément au règlement Taxi Business, 
que celui délivré pour l’année de permis pré-
cédente.

 b) Malgré l’alinéa a), la commission des taxis 
peut délivrer des permis en application des 
dispositions sur la loterie énoncées au para-
graphe 9(28) . . .

9.2 a) « membre de la famille immédiate » Conjoint, 
frère ou sœur ou enfant du titulaire du permis 
de taxi.

was ultra vires the City under the Municipal 
Government Act.

 The trial judge concluded that the City had the 
authority under the Municipal Government Act to 
limit the number of taxi plate licences: (1998), 60 
Alta. L.R. (3d) 165, 1998 ABQB 184. The majority 
of the Court of Appeal disagreed: [2002] 8 W.W.R. 
51, 2002 ABCA 131. Wittmann J.A., writing for the 
majority, concluded that while the old Municipal 
Government Act expressly granted the City the 
power to limit the number of taxi plate licences, the 
new Act did not. O’Leary J.A., in dissent, held that 
the new Municipal Government Act expressly and 
impliedly authorized the limit on the issuance of taxi 
plate licences.

II. Relevant Statutory Provisions

City of Calgary, Bylaw No. 91/77 (Taxi Business 
Bylaw)

7. (1) The Commission may limit the number of 
taxi licenses, which may be issued in any one-
license period.

. . .

9.1 (a) The prohibition on the issuance of any new 
taxi licenses for the operation of a regular 
class taxi instituted by the Taxi Commission 
as of February 6, 1986, and continued by the 
Taxi Commission up to the date of the passage 
of this Bylaw, is hereby continued and the 
Taxi Commission shall issue no new licenses 
for the operation of a regular class taxi but 
only renew to licensees, in accordance with 
the Taxi Business Bylaw, such regular class 
taxi licenses as were issued to such licensees 
for the previous license year.

 (b) Notwithstanding subsection (a) the Taxi Com-
mission may issue licenses in accordance with 
the lottery provisions described in Section 
9(28) . . . .

9.2 (a) “immediate family member” means the 
spouse, siblings or children of the taxi licen-
see.
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 (b) Notwithstanding section 9(15) a taxi license 
held by a deceased taxi licensee shall be 
capable of being transferred to the estate of 
the deceased licensee, or to an immediate 
family member of the deceased, if the transfer 
occurs without remuneration from the estate 
of the deceased to the transferee.

. . .

9.3 (a) The licensee of a taxi license shall not transfer 
or otherwise dispose of a taxi license unless:

 (1) the licensee does so in accordance with this 
Bylaw and the regulations; and

 (2)  the licensee pays the license transfer fee as set 
out in this Bylaw.

Municipal Government Act, R.S.A. 1980, c. M-26

234(1) A council may pass by-laws licensing, regulating 
and controlling the taxi and limousine business.

(2) Without restricting the generality of the foregoing a 
council may pass by-laws to

(a)  establish and specify the rates or fares that may be 
charged for hire of taxis and limousines;

(b)  limit the number of taxi and limousine licences 
that may be issued in the municipality having regard 
to its population or the area to be served in it or by 
any other means the council considers to be just and 
equitable;

. . .

(8) A council, by by-law, may establish a commission to 
be known as the taxi commission

(a) which shall be composed of the number of resi-
dent electors the council selects including, if it seems 
desirable, any members of council or officials of the 
municipality who are considered appropriate, and

(b) which may exercise any power or make any deci-
sions which the council may make pursuant to this 
section as the by-law provides.

 b) Malgré le paragraphe 9(15), le permis de 
taxi du titulaire décédé peut être transféré à 
sa succession, ou à un membre de sa famille 
immédiate, si le transfert lui est effectué par la 
succession à titre gratuit.

. . .

9.3 a) Le titulaire du permis de taxi ne peut l’aliéner, 
notamment par transfert, sauf si les conditions 
suivantes sont réunies :

 (1) il le fait conformément au présent règlement 
et à la réglementation;

 (2) il acquitte les droits de transfert prévus dans le 
présent règlement.

Municipal Government Act, R.S.A. 1980, ch. M-26

[TRADUCTION]

234(1) Le conseil peut, par règlement, assortir de con-
ditions les permis d’exploitation des services de taxi et 
de limousine ainsi que régir et contrôler l’exploitation de 
ces services.

(2) Il peut, par règlement, notamment :

a)  fixer les tarifs ou les prix des courses de taxi ou de 
limousine;

b)  limiter le nombre de permis de taxi et de limousine 
qui peuvent être délivrés dans la municipalité compte 
tenu de sa population ou de la région à desservir, ou 
selon tout autre critère qu’il estime juste et équitable;

. . .

(8) Il peut, par règlement, établir une commission, la 
commission des taxis, qui :

a) est formée du nombre d’électeurs résidents de son 
choix, y compris, si cela semble souhaitable, tout 
membre du conseil ou fonctionnaire de la municipa-
lité dont la présence est jugée appropriée;

b) peut exercer tout pouvoir ou prendre toute décision 
qu’il est habilité à exercer ou prendre en vertu du pré-
sent article de la façon prévue au règlement.
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Municipal Government Act, S.A. 1994, ch. M-26.1

[TRADUCTION]

3 La municipalité a pour objets :

a) d’assurer un bon gouvernement;

b) de fournir les services, les installations ou autres 
choses qui, selon le conseil, sont nécessaires ou 
utiles à l’ensemble ou à une partie de la collecti-
vité,

c) de créer et de maintenir des collectivités sûres et 
viables.

. . .

7 Le conseil peut, par règlement, régir au niveau muni-
cipal les domaines suivants :

a) la sécurité, la santé et le bien-être des personnes 
et la protection des personnes et des biens;

. . .

d) le transport et les systèmes de transport;

e) les entreprises, les activités commerciales et les 
personnes qui exercent des activités commercia-
les; . . .

8 Sans que soit limitée la portée générale de l’article 7, 
il peut, par règlement pris en vertu de la présente sec-
tion :

a) réglementer une activité ou l’interdire;

b) prendre des mesures à l’égard de tout dévelop-
pement ou de toute activité, industrie, entreprise 
ou chose de différentes façons, les classer par 
catégorie et prendre des mesures différentes pour 
chaque catégorie;

c) établir un régime de licences, de permis ou 
d’agréments, notamment [. . .];

. . .

(iii) interdire tout développement ou toute acti-
vité, industrie, entreprise ou chose jusqu’à 
l’obtention d’une licence, d’un permis ou 
d’un agrément;

(iv) prévoir que les licences, permis ou agré-
ments peuvent être assortis de conditions, 

Municipal Government Act, S.A. 1994, c. M-26.1

3 The purposes of a municipality are

(a) to provide good government,

(b) to provide services, facilities or other things that, 
in the opinion of council, are necessary or desir-
able for all or a part of the municipality, and

(c) to develop and maintain safe and viable commu-
nities.

. . .

7 A council may pass bylaws for municipal purposes 
respecting the following matters:

(a) the safety, health and welfare of people and the 
protection of people and property; 

. . .

(d) transport and transportation systems;

(e) businesses, business activities and persons 
engaged in business; . . . 

8 Without restricting section 7, a council may in a bylaw 
passed under this Division

(a) regulate or prohibit;

(b) deal with any development, activity, industry, 
business or thing in different ways, divide each 
of them into classes and deal with each class in 
different ways;

(c) provide for a system of licences, permits or 
approvals, including . . . :

. . .

(iii) prohibiting any development, activity, 
industry, business or thing until a licence, 
permit or approval has been granted;

(iv) providing that terms and conditions may be 
imposed on any licence, permit or approval, 
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the nature of the terms and conditions and 
who may impose them;

(v)  setting out the conditions that must be 
met before a licence, permit or approval is 
granted or renewed, the nature of the condi-
tions and who may impose them;

(vi) providing for the duration of licences, per-
mits and approvals and their suspension or 
cancellation for failure to comply with a 
term or condition of the bylaw or for any 
other reason specified in the bylaw;

. . .

9 The power to pass bylaws under this Division is stated 
in general terms to

(a) give broad authority to councils and to respect 
their right to govern municipalities in whatever 
way the councils consider appropriate, within the 
jurisdiction given to them under this or any other 
enactment, and

(b) enhance the ability of councils to respond to 
present and future issues in their municipalities. 

. . .

715  A bylaw passed by a council under the former 
Municipal Government Act . . . continues with the same 
effect as if it had been passed under this Act.

III. Analysis

A. The Standard of Review

 The only question in this case is whether the 
freeze on the issuance of taxi plate licences was 
ultra vires the City under the Municipal Government 
Act. Municipalities do not possess any greater insti-
tutional competence or expertise than the courts in 
delineating their jurisdiction. Such a question will 
always be reviewed on a standard of correctness: 
Nanaimo (City) v. Rascal Trucking Ltd., [2000] 
1 S.C.R. 342, 2000 SCC 13, at para. 29. There is 
no need to engage in the pragmatic and functional 
approach in a review for vires; such an inquiry is 

énoncer ces conditions et préciser qui peut 
les imposer;

(v)  définir les conditions d’octroi ou de renou-
vellement de licences, permis ou agréments 
et préciser qui peut les imposer;

(vi) prévoir la durée de validité des licences, 
permis ou agréments et leur suspension ou 
annulation pour défaut de se conformer à 
une condition du règlement ou pour tout 
autre motif prévu par le règlement;

. . .

9 Le pouvoir de prendre des règlements en vertu de la 
présente section est formulé en termes généraux dans les 
buts suivants :

a) conférer un pouvoir général aux conseils et res-
pecter leur droit de gouverner les municipalités 
de la façon qu’ils jugent appropriée, dans les 
limites de la compétence qui leur est conférée par 
la présente loi ou tout autre texte;

b) renforcer la capacité des conseils de régler les 
questions qui se posent et se poseront dans leur 
municipalité.

. . .

715  Tout règlement pris par le conseil en vertu de l’an-
cienne Municipal Government Act . . . continue à s’appli-
quer comme s’il avait été pris en vertu de la présente loi.

III. Analyse

A. La norme de contrôle

 En l’espèce, il faut seulement se demander si, en 
vertu de la Municipal Government Act, la Ville a 
commis un excès de pouvoir en gelant la délivrance 
des plaques de taxi. Les municipalités ne possè-
dent pas une expertise ou compétence institution-
nelle plus grande que les tribunaux pour délimiter 
leur compétence. L’examen d’une telle question 
devra toujours se faire selon la norme de la déci-
sion correcte : Nanaimo (Ville) c. Rascal Trucking 
Ltd., [2000] 1 R.C.S. 342, 2000 CSC 13, par. 29. 
Il n’est pas nécessaire de procéder à une analyse 
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pragmatique et fonctionnelle pour déterminer s’il y 
a eu excès de pouvoir; une telle démarche ne s’im-
pose que dans le cas où une municipalité exerce 
une fonction juridictionnelle ou une fonction de 
prise de décisions de principe.

B. L’interprétation correcte des pouvoirs munici-
paux

 L’évolution de la municipalité moderne a 
entraîné un virage dans la démarche à adopter pour 
interpréter les lois habilitant les municipalités. Dans 
Produits Shell Canada Ltée c. Vancouver (Ville), 
[1994] 1 R.C.S. 231, p. 244-245, la juge McLachlin 
(plus tard Juge en chef) reconnaît ce virage nota-
ble dans la nature des municipalités. La dichotomie 
entre interprétation « bienveillante » et interpréta-
tion « stricte » fait place à une interprétation téléo-
logique large des pouvoirs municipaux : Nanaimo, 
précité, par. 18. Cette méthode d’interprétation 
s’est développée en même temps que la méthode 
moderne de rédaction des lois sur les municipa-
lités. Plusieurs provinces, au lieu de conférer aux 
municipalités des pouvoirs précis dans des domai-
nes particuliers, préfèrent leur accorder un pou-
voir général dans des domaines définis en termes 
généraux : Loi sur les municipalités, L.M. 1996, 
ch. 58, C.P.L.M. ch. M225; Municipal Government 
Act, S.N.S. 1998, ch. 18; Loi sur les municipalités, 
L.R.Y. 2002, ch. 154; Loi de 2001 sur les munici-
palités, L.O. 2001, ch. 25; Cities Act, S.S. 2002, ch. 
C-11.1. Ce virage en matière de rédaction législative 
reflète la véritable nature des municipalités moder-
nes, qui ont besoin de plus de souplesse pour réali-
ser les objets de leur loi habilitante : Shell Canada, 
p. 238 et 245.

 La Municipal Government Act de l’Alberta suit la 
méthode moderne de rédaction des lois sur les muni-
cipalités. L’intention du législateur d’accroître les 
pouvoirs des municipalités en formulant en termes 
larges et généraux les dispositions de la loi relatives 
à la prise de règlements est expressément énoncée à 
l’art. 9. De ce fait, pour déterminer si une municipa-
lité est habilitée à exercer un pouvoir donné, comme 
celui de limiter le nombre de plaques de taxi, il faut 
donner une interprétation téléologique large aux dis-
positions de la loi.

only required where a municipality’s adjudicative or 
policy-making function is being exercised.

B. The Proper Approach to the Interpretation of 
Municipal Powers

 The evolution of the modern municipality has 
produced a shift in the proper approach to the inter-
pretation of statutes empowering municipalities. 
This notable shift in the nature of municipalities 
was acknowledged by McLachlin J. (as she then 
was) in Shell Canada Products Ltd. v. Vancouver 
(City), [1994] 1 S.C.R. 231, at pp. 244-45. The 
“benevolent” and “strict” construction dichotomy 
has been set aside, and a broad and purposive 
approach to the interpretation of municipal powers 
has been embraced: Nanaimo, supra, at para. 18. 
This interpretive approach has evolved concomi-
tantly with the modern method of drafting munici-
pal legislation. Several provinces have moved away 
from the practice of granting municipalities spe-
cific powers in particular subject areas, choosing 
instead to confer them broad authority over gener-
ally defined matters: The Municipal Act, S.M. 1996, 
c. 58, C.C.S.M. c. M225; Municipal Government 
Act, S.N.S. 1998, c. 18; Municipal Act, R.S.Y. 2002, 
c. 154; Municipal Act, 2001, S.O. 2001, c. 25; The 
Cities Act, S.S. 2002, c. C-11.1. This shift in leg-
islative drafting reflects the true nature of modern 
municipalities which require greater flexibility in 
fulfilling their statutory purposes: Shell Canada, at 
pp. 238 and 245.

 Alberta’s Municipal Government Act follows the 
modern method of drafting municipal legislation. 
The legislature’s intention to enhance the powers 
of its municipalities by drafting the bylaw passing 
provisions of the Act in broad and general terms is 
expressly stated in s. 9. Accordingly, to determine 
whether a municipality is authorized to exercise a 
certain power, such as limiting the issuance of taxi 
plate licences, the provisions of the Act must be con-
strued in a broad and purposive manner.
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 A broad and purposive approach to the inter-
pretation of municipal legislation is also consistent 
with this Court’s approach to statutory interpreta-
tion generally. The contextual approach requires 
“the words of an Act . . . to be read in their entire 
context and in their grammatical and ordinary sense 
harmoniously with the scheme of the Act, the object 
of the Act, and the intention of Parliament”: E. A. 
Driedger, Construction of Statutes (2nd ed. 1983), 
at p. 87; Bell ExpressVu Limited Partnership v. Rex, 
[2002] 2 S.C.R. 559, 2002 SCC 42, at para. 26. This 
approach is also consistent with s. 10 of Alberta’s 
Interpretation Act, R.S.A. 2000, c. I-8, which pro-
vides that every provincial enactment must be given 
a fair, large and liberal construction and interpreta-
tion that best ensures the attainment of its objects.

C. The City’s Power to Limit the Number of 
Licences

 The respondents argue that the City does not have 
the power to limit the number of taxi plate licences 
under the Act. They submit that the authority to reg-
ulate has never implied numerical limits and that ss. 
7 and 8 of the current Municipal Government Act, 
unlike s. 234 of the previous Municipal Government 
Act, neither expressly nor impliedly grant a munici-
pality the power to limit the number of taxi plate 
licences. The respondents argue that while the Act 
expands the “matters” over which municipalities 
may enact bylaws under s. 7, the Act limits the 
“powers” exercisable by municipalities to those 
expressly specified. As the power to limit the 
number of taxi plate licences is not expressly speci-
fied in s. 8, the respondents allege it has been abol-
ished.

 In my respectful opinion, the respondents’ argu-
ment must fail. 

 It is well established that the legislature is pre-
sumed not to alter the law by implication: Sullivan 
and Driedger on the Construction of Statutes (4th 
ed. 2002), at p. 395. Rather, where it intends to 
depart from prevailing law, the legislature will do so 
expressly. Here, there is no indication in the Act that 
the legislature intended to remove the municipality’s 

 Une interprétation téléologique large des lois 
sur les municipalités est également compatible 
avec l’approche générale adoptée par la Cour en 
matière d’interprétation législative. Selon l’analyse 
contextuelle, il faut interpréter [TRADUCTION] « les 
termes d’une loi dans leur contexte global selon 
le sens ordinaire et grammatical qui s’harmonise 
avec l’esprit de la loi, l’objet de la loi et l’intention 
du législateur » : E. A. Driedger, Construction of 
Statutes (2e éd. 1983), p. 87; Bell ExpressVu Limited 
Partnership c. Rex, [2002] 2 R.C.S. 559, 2002 CSC 
42, par. 26. Cette approche concorde également avec 
l’art. 10 de l’Interpretation Act de l’Alberta, R.S.A. 
2000, ch. I-8, qui prévoit que tout texte de la pro-
vince s’interprète de la manière la plus équitable et 
la plus large qui soit compatible avec la réalisation 
de son objet.

C. Le pouvoir de la Ville de limiter le nombre de 
permis

 Les intimés soutiennent que la Ville n’a pas le 
pouvoir de limiter le nombre de plaques de taxi 
en vertu de la loi. Ils font valoir que le pouvoir de 
réglementer n’a jamais impliqué le pouvoir d’impo-
ser des limites quantitatives et que les art. 7 et 8 de la 
Municipal Government Act actuelle, contrairement 
à l’art. 234 de l’ancienne Municipal Government 
Act, n’accordent ni expressément ni implicitement 
aux municipalités le droit de limiter le nombre de 
plaques de taxi. Selon eux, alors qu’elle élargit les 
« domaines » dans lesquels les municipalités peu-
vent prendre des règlements en vertu de l’art. 7, la 
loi limite les « pouvoirs » pouvant être exercés par 
les municipalités à ceux qu’elle prévoit expressé-
ment. Comme le pouvoir de limiter le nombre de 
plaques de taxi n’est pas expressément prévu par 
l’art. 8, les intimés affirment qu’il a été supprimé.

 À mon avis, l’argument des intimés doit être 
rejeté.

 Il est bien établi que le législateur est présumé 
ne pas modifier implicitement le droit : Sullivan 
and Driedger on the Construction of Statutes (4e éd. 
2002), p. 395. Lorsqu’il a l’intention de s’écarter 
du droit existant, le législateur le fait expressément. 
En l’espèce, rien dans la loi n’indique que le légis-
lateur avait l’intention de supprimer le pouvoir des 
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municipalités de limiter le nombre de plaques de 
taxi. Au contraire, l’al. 9b) indique que le législateur 
n’avait pas l’intention de diminuer les pouvoirs des 
municipalités, mais cherchait plutôt à les accroître 
en vertu de la nouvelle loi, sous réserve des art. 70 à 
75, qui n’empêchent pas la limitation du nombre de 
permis de taxi. Il est inconcevable, selon moi, que 
le législateur ait eu l’intention de limiter indirecte-
ment la capacité des municipalités de réglementer 
le secteur des taxis selon une méthode vieille de 15 
ans et d’adopter l’approche restrictive énoncée dans 
Merritt c. City of Toronto (1895), 22 O.A.R. 205, 
p. 207-208, simplement en modifiant sa méthode de 
rédaction législative. En fait, la nouvelle méthode 
visait spécialement à éviter d’avoir à énumérer des 
domaines de compétence et des pouvoirs précis. Il 
est donc inutile d’avoir une disposition qui limite 
expressément le nombre de permis, comme l’al. 
13(1)a) de la Wildlife Act, R.S.A. 2000, ch. W-10, 
et l’al. 37(1)d) de la Gaming and Liquor Act, R.S.A. 
2000, ch. G-1.

 L’interprétation restrictive proposée par les inti-
més ne peut se concilier avec le libellé de la loi. 
Selon les intimés, le pouvoir général conféré aux 
municipalités ne s’applique qu’à l’art. 7, qui porte 
exclusivement sur les domaines de compétence, et 
non à l’art. 8, qui porte exclusivement sur les pou-
voirs. Je ne suis pas de cet avis. Premièrement, 
l’art. 9 dit clairement que le pouvoir de prendre des 
règlements est formulé en termes généraux afin de 
[TRADUCTION] « conférer un pouvoir général » aux 
municipalités dans les domaines qui leur sont attri-
bués. Deuxièmement, admettre cette distinction 
entre domaines de compétence et pouvoirs enlève 
toute utilité à l’expression [TRADUCTION] « [s]ans 
que soit limitée la portée générale de l’article 7 » 
dans le passage introductif de l’art. 8. Les articles 
7 et 8 doivent plutôt être lus ensemble, l’un ne 
devant pas limiter la portée de l’autre. L’article 8, 
qui complète l’art. 7, traite du « pouvoir général » 
mentionnée à l’art. 9. Selon cette interprétation des 
art. 7, 8 et 9, la position des intimés doit être rejetée 
parce que leur interprétation restrictive et littérale 
de l’art. 8 limite effectivement la portée de l’art. 7, 
qui confère le pouvoir de réglementer les activités 
commerciales.

power to limit the number of taxi plate licences. To 
the contrary, s. 9(b) indicates that the legislature did 
not intend to curtail the powers exercised by munic-
ipalities but rather sought to enhance those powers 
under the new Act subject to the limitations in ss. 70 
to 75, which do not preclude limiting the number of 
taxi licences. It is inconceivable, in my view, that 
the legislature would have intended to indirectly 
limit the ability of municipalities to regulate the taxi 
industry according to a practice dating 15 years and 
to adopt the restrictive approach defined in Merritt 
v. City of Toronto (1895), 22 O.A.R. 205, at pp. 207-
8, simply by changing its method of drafting leg-
islation. The new method was in fact specifically 
designed to avoid the need for listing specific mat-
ters and powers. Accordingly, a provision explicitly 
limiting the number of licences such as s. 13(1)(a) 
of the Wildlife Act, R.S.A. 2000, c. W-10, and s. 
37(1)(d) of the Gaming and Liquor Act, R.S.A. 
2000, c. G-1, is unnecessary.

 The respondents’ narrow interpretation cannot be 
reconciled with the language of the Act. According 
to the respondents, the broad authority conferred 
on municipalities only applies to s. 7 which deals 
exclusively with matters and not to s. 8 which 
deals exclusively with powers. I disagree. First, s. 9 
clearly states that the power to pass bylaws is stated 
in general terms to “give broad authority” in respect 
of matters attributed to them. Second, to accept this 
matter/power distinction renders the opening words 
of s. 8, “[w]ithout restricting section 7”, useless. 
Rather, ss. 7 and 8 must be read together, as one is 
without restriction to the other. Section 8 is supple-
mentary to s. 7 and speaks of the “broad authority” 
mentioned in s. 9. On this reading of ss. 7, 8 and 
9 the respondents’ interpretation must be rejected 
because their narrow and literal approach to s. 8 
effectively restricts s. 7, which grants the power to 
regulate businesses.
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 Applying a broad and purposive interpretation, 
ss. 7 and 8 grant the City the power to pass bylaws 
limiting the number of taxi plate licences. As dis-
cussed, s. 8 supplements s. 7 by illustrating some 
of the broad powers exercisable by a municipality. 
Here the power to limit the number of licences could 
fall under either s. 8(a), the power to regulate, or s. 
8(c), the power to provide for a system of licences. 
To “regulate”, as defined in the Oxford English 
Dictionary (2nd ed. 1989), vol. XIII, is “subject to 
. . . restrictions”. Thus, as O’Leary J.A. in dissent 
aptly stated, the “jurisdiction to regulate the taxi 
business necessarily implies the authority to limit 
the number of TPLs [taxi plate licences] issued”: 
para. 202. This accords with the legislative history.

 The power to limit the issuance of licences 
also falls under the power to provide for a system 
of licences under s. 8(c). Sections 8(c)(i) through 
(vi) represent some of the types of bylaws that pro-
vide for a system of licences. The use of the word 
“including” indicates that the list is non-exhaustive; 
therefore, any type of bylaw that is consistent with 
the list is authorized. There is clearly no room for 
the application of the expressio unius est exclusio 
alterius principle advocated by the respondents. 
Common to each of the provisions is the power 
to impose limitations on licences such as setting 
out the conditions that must be satisfied before a 
licence is granted or renewed. The bylaw limiting 
the number of taxi plate licences is consistent with 
the examples provided as it also imposes a specific 
limit on a licensed activity.

 The respondents have also argued that the bylaw 
is inconsistent with the right to enjoyment of prop-
erty protected by the Alberta Bill of Rights, R.S.A. 
2000, c. A-14, s. 1, and with s. 3 of the Municipal 
Government Act which provides that the purposes of 
municipalities are good governance and the devel-
opment and maintenance of safe and viable com-
munities. Both arguments relate to the effects of 
the bylaw which the respondents allege have trans-
formed taxi licences into an expensive commodity 
benefiting a small group of brokers.

 L’application d’une interprétation téléologique 
large permet de conclure que les art. 7 et 8 habilitent 
la Ville à prendre des règlements limitant le nombre 
de plaques de taxi. Comme nous l’avons vu, l’art. 8 
complète l’art. 7 en donnant quelques exemples du 
pouvoir général dont est dotée une municipalité. En 
l’espèce, le pouvoir de limiter le nombre de permis 
pourrait découler soit du pouvoir de réglementer, 
prévu à l’al. 8a), soit du pouvoir d’établir un régime 
de permis, prévu à l’al. 8c). Le terme « réglemen-
ter », selon Le Nouveau Petit Robert (2003), p. 2218, 
signifie « [a]ssujettir à un règlement ». Et comme le 
dit si bien le juge O’Leary dans sa dissidence, le 
[TRADUCTION] « pouvoir de réglementer le secteur 
des taxis comporte nécessairement le pouvoir de 
limiter le nombre de plaques de taxi délivrées » : 
par. 202. Cela concorde avec l’historique législatif.

 Le pouvoir de limiter le nombre de permis 
découle également du pouvoir d’établir un régime de 
permis en vertu de l’al. 8c). Les sous-alinéas 8c)(i) 
à (vi) représentent quelques types de règlements 
établissant un régime de permis. L’emploi du terme 
« notamment » indique que la liste n’est pas exhaus-
tive; par conséquent, tout type de règlement compa-
tible avec la liste est autorisé. Il n’est clairement pas 
possible d’appliquer le principe défendu par les inti-
més selon lequel la mention de l’un implique l’exclu-
sion de l’autre. Le pouvoir d’assortir de restrictions 
la délivrance de permis en prévoyant, par exemple, 
les conditions d’octroi ou de renouvellement, est 
commun à chacune des dispositions. Le règlement 
limitant le nombre de plaques de taxi est compati-
ble avec les exemples fournis en ce qu’il impose 
aussi une limite précise à une activité autorisée.

 Les intimés ont également fait valoir que le règle-
ment porte atteinte à leur droit à la jouissance de 
leurs biens garanti par l’art. 1 de l’Alberta Bill of 
Rights, R.S.A. 2000, ch. A-14, et qu’il allait à l’en-
contre de l’art. 3 de la Municipal Government Act, 
qui précise que les municipalités ont pour objets 
d’assurer un bon gouvernement et de créer et de 
maintenir des collectivités sûres et viables. Ces 
deux arguments ont trait aux effets du règlement, 
lequel aurait, selon les intimés, transformé le permis 
de taxi en un produit coûteux qui profite à un petit 
groupe de courtiers.
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 Comme je l’ai mentionné au début de mes motifs, 
la loi ne fait l’objet d’aucune contestation, devant 
la Cour, fondée sur la Charte, et aucun document 
n’a été soumis à l’appui de l’allégation de violation 
de l’Alberta Bill of Rights qui est maintenant soule-
vée. Dans Bell ExpressVu, précité, par. 62, la Cour 
a statué qu’en l’absence de contestation fondée sur 
des motifs d’ordre constitutionnel, les tribunaux ne 
peuvent qu’interpréter et appliquer les textes légis-
latifs selon l’intention souveraine du législateur. 
En l’espèce, je ne vois aucune ambiguïté dans la 
loi qui m’oblige à me demander si elle respecte les 
valeurs véhiculées par la Charte, et aucune raison 
de mettre en doute la compétence du conseil de la 
Ville de Calgary pour décider du meilleur intérêt de 
ses citoyens en matière de réglementation du secteur 
des taxis. En l’espèce, comme dans Bell ExpressVu, 
certains citoyens sont touchés par les limites impo-
sées, mais cela n’a aucune incidence sur la com-
pétence du gouvernement municipal en matière de 
réglementation.

 En conséquence, la Ville de Calgary était habili-
tée par la loi à édicter le règlement 91/77.

IV. Conclusion

 Le pourvoi est accueilli avec dépens dans toutes 
les cours.

 Pourvoi accueilli avec dépens.

 Procureur de l’appelante : Contentieux de la 
Ville of Calgary, Calgary.

 Procureurs des intimés United Taxi Drivers’ 
Fellowship of Southern Alberta, Rashpal Singh 
Gosal et Haringer Singh Dhesi : Dale Gibson & 
Associates, Edmonton.

 Procureurs de l’intimée Air Linker Cab Ltd. : 
Zinner & Sara, Calgary.

 Procureur de l’intervenant : Procureur général 
de l’Alberta, Edmonton.

 As noted earlier in these reasons, there is no chal-
lenge before this Court to the legislation based on 
the Charter and no record to support the allegation 
now being made that the Alberta Bill of Rights has 
been breached. This Court in Bell ExpressVu, supra, 
at para. 62, held that absent any challenge on con-
stitutional grounds, courts are bound to interpret 
and apply statutes in accordance with the sover-
eign intent of the legislature. In this case, I find no 
ambiguity in the legislation that would bring me to 
consider whether the Act is reflective of Charter 
values and no reason to question the authority of the 
Council for the City of Calgary to decide the best 
interests of its citizens in the regulation of the taxi 
industry. Here, as in Bell ExpressVu, some citizens 
are affected by the restrictions imposed, but this has 
no bearing on the jurisdiction of the municipal gov-
ernment to regulate.

 Accordingly, the City of Calgary was authorized 
under the Act to enact Bylaw 91/77.

IV. Conclusion

 The appeal is allowed with costs throughout.

 Appeal allowed with costs.

 Solicitor for the appellant: City of Calgary Law 
Department, Calgary.

 Solicitors for the respondents United Taxi 
Drivers’ Fellowship of Southern Alberta, Rashpal 
Singh Gosal and Haringer Singh Dhesi: Dale 
Gibson & Associates, Edmonton.

 Solicitors for the respondent Air Linker Cab Ltd.: 
Zinner & Sara, Calgary.

 Solicitor for the intervener: Attorney General of 
Alberta, Edmonton.
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MEMORANDUM OF JUDGMENT 

STRATTON, J.A.: 

[1] The issue in these two appeals involves the determination of entitlement to certain 

funds wherein Revenue Canada is the competing creditor in the first named action against 

the Appellant, Lloyds Bank Canada ("Lloyds") and in the second action, against the Appellant, 

Alberta Treasury Branches ("Treasury Branch"). Lloyds and Treasury Branch hold as security 

Assignments of Book Debts from their respective debtors. Revenue Canada claims priority in 

each case under the provisions of the Income Tax Act ("the Act") and the principal basis of its 

claim is common to both appeals. 

[2] The applications to Queen's Bench which launched the proceedings were under the 

respective statutes noted in the above styles of cause; however it is sufficient for our 

purposes to simply note that each statute properly authorized an application to Queen's 

Bench to settle the competing claims. 

[3] In chambers and before us the cases were heard together. The learned chambers 

judge framed his written reasons in terms of the Lloyds appeal but noted that his reasons 

"would apply mutatis mutandis" to the Treasury Branch appeal. I will follow the same format in 
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that this Memorandum of Judgment will refer mainly to the facts and parties involved in the 

Lloyds appeal. 

[4] Soon after ceasing business operations, International Warranty Company Limited 

(I.W.) paid salaries to its employees out of anaccount in its name at the Toronto Dominion 

Bank. The required withholding sum of $53,870.68 was not paid to Revenue Canada. At all 

material times I.W. was indebted to Lloyds in the amount of 1.75 million dollars and had given 

to Lloyds an Assignment of Book Debts to secure that debt. 

[5] It is common ground that the funds of I.W. which are subject to the dispute between 

Lloyds and Revenue Canada were either held by the Toronto Dominion Bank or, for the 

purposes of these proceedings, treated as being held by it. 

[6] The material parts of section 224 of the Act are: 

"224.(1) Where the Minister has knowledge or suspects that a person is or will be, within 
90 days, liable to make a payment to another person who is liable to make a payment 
under this Act (in this section referred to as the "tax debtor"), he may, by registered letter 
or by a letter served personally, require that person to pay forthwith, where the moneys 
are immediately payable, and, in any other case, as and when the moneys become 
payable, the moneys otherwise payable to the tax debtor in whole or in part to the 
Receiver General on account of the tax debtor's liability under this Act. 

(the underlining is mine) 

*** *** 

(1.2) Notwithstanding any other provision of this Act, the Bankruptcy Act, any other 
enactment of Canada, any enactment of a province or any law, where the Minister has 
knowledge or suspects that a particular person is or will become, within 90 days, liable 
to make a payment 

(a) to another person who is liable to pay an amount assessed under subsection 
227 (10.1) or a similar provision, or to a legal representative of that other person 
(each of whom is in this subsection referred to as the "tax debtor"), or 

(b) to a secured creditor who has a right to receive the payment that, but for a 
security interest in favour of the secured creditor, would be payable to the tax 
debtor, the Minister may, by registered letter or by a letter served personally, 
require the particular person to pay forthwith, where the moneys are immediately 
payable, and in any other case, as and when the moneys become payable, the 
moneys otherwise payable to the tax debtor or the secured creditor in whole or in 
part to the Receiver General on account of the tax debtor's liability under 
subsection 227(10.1) or a similar provision. 

(1.3) in subsection (1.2), 
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'secured creditor' means a person who has a security interest in the property of 
another person or who acts for or on behalf of that person with respect to the 
security interest and includes a trustee appointed under a trust deed relating to a 
security interest, a receiver or receiver-manager appointed by a secured creditor or 
by a court on the application of a secured creditor, a sequestrator, or any other 
person performing a similar function; 

'security interest' means any interest in property that secures payment or 
performance of an obligation and includes an interest created by or arising out of a 
debenture mortgage, hypothec, lien, pledge, charge, deemed or actual trust, 
assignment or encumbrance of any kind whatever, however or whenever arising, 
created, deemed to arise or otherwise provided for; 

(4) Subsections (1) to (3) are applicable to assessments in respect of amounts that 
are deducted or withheld after the day on which this Act is assented to." 

[7] On January 28, 1988 Revenue Canada served upon the Toronto Dominion Bank a 

written "Requirement to Pay" pursuant to section 224(1.2)(b). 

[8] It is not disputed that I.W. was legally responsible for the withholding funds claimed 

by Revenue Canada. 

[9] In finding in favour of Revenue Canada the learned chambers judge considered 

section 224(1.2) to have a "plain meaning that is unambiguous". Later in his judgment he 

said: 

Section 224(1.2) "… empowers the Minister by letter to require a person (here, the 
Toronto-Dominion Bank) to pay ' moneys otherwise payable to … the secured creditor 
… to the Receiver General on account of the tax debtor's liability …' If there are moneys 
that are otherwise payable to a secured creditor, it is clear that those moneys must be 
paid not to the secured creditor but to the Receiver General, and that the moneys are 
not to be held for some such purpose as safekeeping while entitlement is decided, but 
'on account of the tax debtor's liability'. In other words, the section clearly provides by 
implication that the moneys so paid become the property of the Crown; there is no other 
way that the tax debtor's liability could be satisfied." 

[10] With the greatest respect we disagree. In particular we do not agree that the 

section has the "plain meaning that is unambiguous" attributed to it by the learned chambers 

judge. For Revenue Canada to succeed the plain and unambiguous meaning of the section 

must be that it deprives a properly secured creditor, in this case Lloyds, of all or part of its 

security without compensation, for the purpose of paying another debt entirely unrelated to 

the security. It is surely equivalent to the transfer of proprietary rights without compensation. 

[11] In Homeplan Realty Ltd. v. Avco Financial Services (1977) 81 D.L.R. (3d) 289 

(affirmed by S.C.C. (1979) 33 C.B.R. (N.S.) 34) the B.C. Court of Appeal had for 
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consideration a claim for priority under a provincial statute, which constituted a claim by an 

employee for wages, if certified under the act, as being payable "in priority over any other 

claim or right - including - every mortgage of real or personal property". Robertson, J.A. had 

this to say at p. 292: 

"If the Legislative Assembly intends to produce by statute results that are so brutal and 
piratical, it has the power to do so, but the Courts will hold that that was its intention only 
if the language of the statute compels that interpretation. 

In Craies on Statute Law, 6th ed. (1963), this is said at p. 118: 

As Brett M.R. said in Att.-Gen. v. Horner (1884) 14 Q.B.D. 245, 257: 'It is a proper 
rule of construction not to construe an Act of Parliament as interfering with or 
injuring persons' rights without compensation unless one is obliged to so construe 
it.' Therefore rights, whether public or private, are not to be taken away, or even 
hampered, by mere implication from the language used in a statute, unless, as Fry, 
J. said in Mayor, etc. of Yarmouth v. Simmons (1879) 10 Ch.D. 518, 527, 'the 
legislature clearly and distinctly authorises the doing of something which is 
physically inconsistent with the continuance of an existing right.' 

[12] This same concept was expressed in Maxwell, Interpretation of Statutes, 11th ed., 

1962, p. 276 as follows: 

"Proprietary rights should not be held to be taken away by Parliament without provision 
for compensation unless the legislature has so provided in clear terms. It is presumed, 
where the objects of the Act do not obviously imply such an intention, that the legislature 
does not desire to confiscate the property or to encroach upon the right of persons, and 
it is therefore expected that, if such be its intention, it will manifest it plainly if not in 
express words at least by clear implication and beyond reasonable doubt." 

(the emphasis is mine) 

[13] As noted above, the learned trial judge was of the view that s. 224(1.2) clearly 

provided by implication that the moneys paid in response to Revenue Canada's "Requirement 

to Pay" became the property of the Crown. This conclusion is not in accord with prior 

decisions of this court. 

[14] In Lemarre; University of Calgary v. Morrison and Reveiver General of Canada 

[1978], 2 W.W.R. 465, the Minister of National Revenue made a demand, similar to the one 

given in the present case, under the then applicable section of the Income Tax Act, namely 

224(1). The question there was whether the demand took precedence over an assignment in 

bankruptcy. Section 224(1) then read as follows: 

"224. (1) When the Minister has knowledge or suspects that a person is or is about to 
become indebted or liable to make any payment to a person liable to make a payment 
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under this Act, he may, by registered letter or by a letter served personally, require him 
to pay the moneys otherwise payable to that person in whole or in part to the Receiver 
General of Canada on account of the liability under this Act." 

[15] It will be noted that the words I have underlined are, for all practical purposes, 

identical to the words I have underlined in the section here under review (supra). Thus the 

difference between these two sections is not of significance for our purposes. In giving 

judgment of the court in Lemarre, Prowse, J.A. pointed out that section 224(1) seemed to 

neither create a trust nor pass property to the minister. At p. 469 he said: 

"The distinction between garnishee proceedings and the remedy afforded the minister is 
that the demand need not be issued in judicial proceedings and, further, the demand is 
broader in scope as it attaches payments arising out of a debt or a liability. The property 
in the debt or liability when due or determined is not impressed with a trust nor is it 
transferred to the minister." 

(the emphasis is mine) 

[16] In Attorney General of Canada v. Royal Bank of Canada [1979], 1 W.W.R. 479, 

McGillivray, C.J.A., in writing for the court, expressly followed the decision in Lemarre: 

"We are all of the view that the decision of this court in University of Calgary v. Receiver 
Gen. of Can., [1978] 2 W.W.R. 465, 27 C.B.R. (N.S.) 41, 85 D.L.R. (3d) 392, 8 A.R. 533, 
enunciated two propositions: firstly, a demand made under s. 224 does not convey the 
indebtedness to the Crown, nor does it impress it with a trust; and, secondly, the 
minister does not, by virtue of the demand, become a holder of a security. In short, the 
Crown does not acquire an equitable interest in the indebtedness." 

(pages 479 - 480) 

[17] Following the decisions in Lemarre and the Royal Bank I am of the view that the 

proceedings under s. 224(1.2) are at the most a form of extra-judicial attachment which could 

bring the funds in question into the custody of Revenue Canada. The section falls short of 

effecting the transfer of property in the funds or establishing priority of Revenue Canada's 

claim. Something further is required to accomplish either purpose. 

[18] As pointed out by the learned trial judge a 1986 amendment to the Income Tax Act, 

which was never proclaimed, would have "made the Crown's position impregnable" on this 

point. This section, if it had been proclaimed, would have established the priority of Revenue 

Canada which, as I have said, s. 224(1.2) fails to do. The unproclaimed section reads as 

follows: 

"(10.2) Notwithstanding any other provision of this Act, any other enactment of Canada, 
any enactment of a Province or any law where a person has been assessed under 
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subsection (10.1) or a similar provision the amount determined under subsection (10.3) 
is secured by a charge upon the property referred to in subsection (10.4) and the charge 
has priority over all other claims and all other security interests." 

[19] In accordance with the understanding above mentioned, my conclusion applies 

equally to the Treasury Branch appeal. 

[20] In the Lloyds appeal, Revenue Canada raised a further argument not applicable to 

the Treasury Branch appeal; nor was it dealt with in the judgment of the learned chambers 

judge. The basis of this argument is International Warranty's letters of January 4, 1988 to the 

Toronto Dominion Bank directing payment of certain of its funds held by that bank to pay to 

the Receiver General for "employee benefits". The letter also purported to give notice that the 

"said funds are intended for the Receiver General and are being held in trust" by the bank for 

that purpose. Revenue Canada argued that a specific trust was established by International 

Warranty for the purposes of payment of employee benefits and that Lloyds waived its right 

under its assignment of book debts to give effect to that trust. We reject that contention. We 

can find from the material before us no evidence of Lloyds' waiver of its rights under its 

security and, as pointed out by counsel for Lloyds, International Warranty cannot validly 

create a trust covering moneys earlier secured by it unless that trust be made subject to that 

prior security. 

[21] The reasons for judgment of the learned chambers judge, dated January 19, 1989 

(which we have just considered) by its express terms, did not cover funds claimed by 

Revenue Canada other than those sufficient to cover the penalty imposed by it upon 

International Warranty for non payment. He subsequently issued supplementary reasons for 

judgment on May 11, 1989 following further submissions by counsel. Because of the 

conclusions we have reached with respect to the January 19, 1989 judgment it is 

unnecessary to deal separately with the supplementary reasons. 

[22] In the result we allow both the Lloyds and Treasury Branch appeals. In the Lloyds 

appeal, I direct the sheriff of the Judicial District of Edmonton to pay to Lloyds the funds held 

by him in those proceedings. In the Treasury Branch appeal, Esso Resources is hereby 

directed to pay to the Treasury Branch the funds held by it in those proceedings. 

[23] Costs here and in the court below will follow the event. 
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DATED at EDMONTON, Alberta 

this 13th day of June, 

A.D. 1989 
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ATTORNEY GENERAL OF CANADA
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and
LA CAISSE POPULAIRE DE LA VALLÉE DE L'OR
Defendant
REASONS FOR JUDGMENT
RICHARD MORNEAU, PROTHONOTARY
Introduction
[1]       In the case at bar the plaintiff is relying on the vehicle of the deemed trust referred to in 
subsections 227(4.1) of the Income Tax Act, R.S.C. 1985 (5th Supp.), c. 1, as amended (the Act), 
and 86(2.1) of the Employment Insurance Act, S.C. 1996, c. 23, as amended (the EIA), as a 
basis for claiming from the defendant what she regards as the proceeds of the sale of a trailer in 
a situation where the tax debtor itself sold the property and remitted to the defendant, the tax 
debtor's secured creditor, the proceeds obtained from the sale.



[2]       In the plaintiff's submission, based on the relevant legislative provisions and the 
principles laid down by the Supreme Court in First Vancouver Finance v. M.N.R., 2002 SCC 49 
(CanLII), [2002] 2 S.C.R. 720 (First Vancouver), and by the Federal Court of Appeal in 
Canada (M.N.R.) v. National Bank et al., 2004 FCA 92 (CanLII) (leave to appeal to the 
Supreme Court of Canada denied on October 14, 2004, docket SCC 30311, hereinafter National 
Bank), the trailer at the time of the sale was property deemed to be held in trust pursuant to 
subsections 227(4.1) of the Act and 86(2.1) of the EIA, and the amount received by the tax 
debtor from the sale and then remitted to the defendant was clearly under the same legislative 
provisions "proceeds thereof" which continued to be subject to the deemed trust. Consequently, 
in the plaintiff's submission, she has special priority over the defendant in claiming those 
proceeds of sale (up to the amount of the unpaid source deductions - SDs), namely the sum of 
$5,849.67.
[3]       The defendant did not admit that the amount which it received from the sale of the 
trailer was "proceeds thereof" within the meaning of subsection 227(4.1) of the Act. Further, 
the defendant argued it was essential and of capital importance to take into account the time at 
which the plaintiff, for all practical purposes, asserted or made known her deemed trust. In its 
written submissions, the defendant used the term [TRANSLATION] "materialize" to convey 
this idea - when deciding whether it or the plaintiff had special priority in claiming the proceeds 
of the sale of the trailer.

[4]       In the defendant's submission, certainty in the law and the security of commercial 
transactions require here that the defendant be able to retain these proceeds of sale, as in 
practice the plaintiff did not assert her rights under the Act until after the trailer had been sold 
by the debtor and the proceeds of its sale remitted to the defendant.
[5]       On account of the amount at issue, the plaintiff's action in the case at bar was treated as 
a simplified action and heard on the merits together with the action brought by the plaintiff 
against another financial institution in case T-949-02, as it involved facts and considerations 
which in law are similar.
[6]       These reasons for judgment will accordingly apply mutatis mutandis to both cases and a 
copy of these reasons will be included in each record. As for the judgments as such, a short 
judgment will be rendered in each case as the amounts at issue are somewhat different.
Factual background
[7]       In the case at bar, as in case T-949-02, the facts as already mentioned essentially result 
from the same process and were the subject of an agreement between the parties in each case. 
At the hearing, therefore, there was quite properly no cross-examination of witnesses or oral 
evidence in rebuttal.
[8]       In the case at bar, namely T-68-02, the facts were as follows.



[9]       In February 1999, 2430-1277 Québec Inc. (the debtor) converted to a secured loan 
guaranteed by a movable hypothec a credit line granted to it earlier by the defendant.
[10]      The debtor's property which was the subject of the defendant's security was a 1989 
Témisco RBLG trailer (the trailer), which the defendant had already held as security since 1995 
to secure another loan to the debtor.
[11]      In December 1999, the debtor sold the trailer to 9028-9901 Québec Inc. (the buyer) for 
the sum of $10,000, which was paid by cheque made out to the debtor on December 22, 1999.
[12]      On December 22, 1999, the sum from the cashed cheque, namely $10,000, was remitted 
in its entirety to the defendant, who the same day proceeded to strike the movable hypothec that 
it held on the trailer.
[13]      At that time, the debtor had failed to pay, and has still not paid, SDs to Her Majesty, 
namely the sum of $5,849.67, for the amounts deducted from the salary paid to its employees 
for the months of February 1998 to November 1999, for taxes payable by those employees 
under the Act, and for employee premiums payable by those employees under the EIA.
[14]      The debtor ceased operations in November 1999.

[15]      On February 2, 2001, the Canada Customs and Revenue Agency (the Agency) sent the 
defendant a formal demand informing it that the debtor owed the plaintiff money for SDs and 
that the debtor's property was subject to the provisions of subsections 227(4.1) of the Act and 
86(2.1) of the EIA.
[16]      The defendant refused to pay the plaintiff that sum, although it was required to do so by 
the formal demand.
[17]      On January 11, 2002, the plaintiff filed her simplified statement of claim in the Registry 
of this Court.
[18]      For case T-949-02, the facts are the following.
[19]      On June 30, 1999, the defendant made a loan of $45,000 to LRC Forestiers Inc. (the 
debtor), secured by a hypothec on all debts and accounts receivable and on all the debtor's 
property, including in particular a John Deere conveyor (the conveyor).
[20]      On October 17, 2000, the debtor sold the conveyor to Entreprises Perfort Inc. (the 
buyer) for the sum of $15,500, plus applicable taxes.
[21]      On October 18, 2000, the sum of $17,828.88, representing the proceeds of sale of the 
conveyor, including applicable taxes, was deposited in the debtor's bank account.

[22]      On October 19, 2000, that sum was withdrawn from its bank account with the defendant 
and applied to the loan which the defendant had made to the debtor.



[23]      On October 23, 2000, the defendant proceeded to the voluntary reduction of the 
movable hypothec which it held on the conveyor.
[24]      On September 7, 2001, the Agency sent the defendant a letter informing it that the 
debtor owed the plaintiff sums of money for SDs and that the debtor's property was subject to 
the provisions of subsections 227(4.1) of the Act and 86.(2.1) of the EIA.
[25]      In particular, the debtor was and still is indebted to the Agency in the amount of 
$8,988.55, including $5,462.39 for SDs withheld from the salaries paid to its employees 
pursuant to the Act and the EIA, but which it had not remitted to Her Majesty.
[26]      On June 20, 2002, the plaintiff filed her simplified statement of claim in the Registry of 
this Court and served it on the defendant on June 25, 2002.
[27]      To date, the sum of $5,462.39 claimed by the defendant has still not been paid.
[28]      For the sake of simplicity, these reasons will concentrate on the facts in case T-68-02 
and on subsection 227(4.1) of the Act.

Analysis
[29]      The plaintiff's cause of action is based primarily on the following legislative provisions 
of the Act (here we will simply note that the EIA contains similar provisions in its subsections 
86(2) and (2.1)).

227(4) [Trust for moneys deduc
ted.] Every person who deducts o
r withholds an amount under this 
Act is deemed, notwithstanding a
ny security interest (as defined in 
subsection 224(1.3)) in the amou
nt so deducted or withheld, to hol
d the amount separate and apart f
rom the property of the person an
d from property held by any secu
red creditor (as defined in subsec
tion 224(1.3)) of that person that 
but for the security interest woul
d be property of the person, in tru
st for Her Majesty and for payme
nt to Her Majesty in the manner a
nd at the time provided under this 
Act.
(4.1) [Extension of trust.] Notwi
thstanding any other provision of 

227(4) Montant détenu en fiduc
ie. Toute personne qui déduit ou 
retient un montant en vertu de la 
présente loi est réputée, malgré to
ute autre garantie au sens du para
graphe 224(1.3) le concernant, le 
détenir en fiducie pour Sa Majest
é, séparé de ses propres biens et d
es biens détenus par son créancie
r garanti au sens de ce paragraph
e qui, en l'absence de la garantie, 
seraient ceux de la personne, et e
n vue de le verser à Sa Majesté se
lon les modalités et dans le délai 
prévus par la présente loi.
(4.1) Non-versement. Malgré les 
autres dispositions de la présente 
loi, la Loi sur la faillite et l'insolv
abilité (sauf ses articles 81.1 et 8
1.2), tout autre texte législatif féd



this Act, the Bankruptcy and Inso
lvency Act (except sections 81.1 a
nd 81.2 of that Act), any other en
actment of Canada, any enactme
nt of a province or any other law, 
where at any time an amount dee
med by subsection 227(4) to be h
eld by a person in trust for Her M
ajesty is not paid to Her Majesty 
in the manner and at the time pro
vided under this Act, property of 
the person and property held by a
ny secured creditor (as defined in 
subsection 224(1.3)) of that perso
n that but for a security interest 
(as defined in subsection 224(1.
3)) would be property of the pers
on, equal in value to the amount s
o deemed to be held in trust is de
emed
(a) to be held, from the time the a
mount was deducted or withheld 
by the person, separate and apart 
from the property of the person, i
n trust for Her Majesty whether o
r not the property is subject to su
ch a security interest, and
(b) to form no part of the estate o
r property of the person from the 
time the amount was so deducted 
or withheld, whether or not the pr
operty has in fact been kept separ
ate and apart from the estate or pr
operty of the person and whether 
or not the property is subject to s
uch a security interest,
and is property beneficially owne
d by Her Majesty notwithstandin
g any security interest in such pro
perty and in the proceeds thereof, 
and the proceeds of such propert
y shall be paid to the Receiver G
eneral in priority to all such secur
ity interests.
[Emphasis added.]

éral ou provincial ou toute règle 
de droit, en cas de non-versement 
à Sa Majesté, selon les modalités 
et dans le délai prévus par la prés
ente loi, d'un montant qu'une pers
onne est réputée par le paragraph
e (4) détenir en fiducie pour Sa 
Majesté, les biens de la personne, 
et les biens détenus par son créan
cier garanti au sens du paragraph
e 224(1.3) qui, en l'absence d'une 
garantie au sens du même paragr
aphe, seraient ceux de la personn
e, d'une valeur égale à ce montan
t sont réputés:
a) être détenus en fiducie pour Sa 
Majesté, à compter du moment o
ù le montant est déduit ou retenu, 
séparés des propres biens de la pe
rsonne, qu'ils soient ou non assuj
ettis à une telle garantie;
b) ne pas faire partie du patrimoi
ne ou des biens de la personne à 
compter du moment où le monta
nt est déduit ou retenu, que ces bi
ens aient été ou non tenus séparés 
de ses propres biens ou de son pa
trimoine et qu'ils soient ou non as
sujettis à une telle garantie. Ces b
iens sont des biens dans lesquels 
Sa Majesté a un droit de bénéfici
aire malgré toute autre garantie s
ur ces biens ou sur le produit en d
écoulant, et le produit découlant 
de ces biens est payé au receveur 
général par priorité sur une telle 
garantie.



[30]      In First Vancouver, Iacobucci J. summarized the general treatment of SDs under the 
Act as follows at page 723:
Section 153(1) of the ITA [the Act] requires employers to deduct and withhold amounts from 
their employees' wages ("source deductions") and remit these amounts to the Receiver General 
by a specified due date. By virtue of s. 227(4), when source deductions are made, they are 
deemed to be held separate and apart from the property of the employer in trust for Her 
Majesty. If the source deductions are not remitted to the Receiver General by the due date, the 
deemed trust in s. 227(4.1) of the ITA becomes operative and attaches to property of the 
employer to the extent of the amount of the unremitted source deductions. As well, the trust is 
deemed to have existed from the moment the source deductions were made.

[31]      The Court went on to indicate more specifically the general context of and reason for 
the vehicle of the deemed trust. The Supreme Court considered that the collection of SDs was at 
the very heart of tax collections. This, together with the fact that where SDs are concerned the 
plaintiff is an involuntary creditor of a tax debtor and, unlike a financial institution, cannot 
familiarize herself with the debtor's affairs and financial situation, justifies the vehicle of the 
deemed trust by which the Act gives the plaintiff, that is to say the Agency, special priority 
when the Agency and secured creditors concurrently assert a right to the property of a tax 
debtor. The following are the applicable comments of the Supreme Court in this regard, at 
pages 729 to 733 of the judgment:
The collection of source deductions has been recognized as "at the heart" of income tax 
collection in Canada: see Pembina on the Red Development Corp. v. Triman Industries Ltd.
(1991), 1991 CanLII 2699 (MB CA), 85 D.L.R. (4th) 29 (Man. C.A.), at p. 51, per Lyon J.A. 
(dissenting), quoted with approval by Gonthier J. (dissenting on another issue) in Royal Bank of 
Canada v. Sparrow Electric Corp., 1997 CanLII 377 (SCC), [1997] 1 S.C.R. 411, at para. 36. 
Because of the importance of collecting source deductions, the legislation in question gives the 
Minister the vehicle of the deemed trust to recover employee tax deductions which employers 
fail to remit to the Minister.
It has also been noted that, in contrast to a tax debtor's bank which is familiar with the tax 
debtor's business and finances, the Minister does not have the same level of knowledge of the 
tax debtor or its creditors, and cannot structure its affairs with the tax debtor accordingly. Thus, 
as an "involuntary creditor", the Minister must rely on its ability to collect source deductions 
under the ITA: Pembina on the Red Development, supra, at pp. 33-34, per Scott C.J.M., 
approved by Cory J. in Alberta (Treasury Branches), supra, at paras. 16-18. For the above 
reasons, under the terms of the ITA, the Minister has been given special priority over other 
creditors to collect unremitted taxes.
. . .

In response to Sparrow Electric, the deemed trust provisions were amended in 1998 
(retroactively to 1994) to their current form. Most notably, the words "notwithstanding any 
security interest . . . in the amount so deducted or withheld" were added to s. 227(4). As well, s. 
227(4.1) (formerly s. 227(5)) expanded the scope of the deemed trust to include "property held 
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by any secured creditor . . . that but for a security interest . . . would be property of the person". 
Section 227(4.1) was also amended to remove reference to the triggering events of liquidation, 
bankruptcy, etc., instead deeming property of the tax debtor and of secured creditors to be held 
in trust "at any time an amount deemed by subsection (4) to be held by a person in trust for Her 
Majesty is not paid to Her Majesty in the manner and at the time provided under this Act". 
Finally, s. 227(4.1) now explicitly deems the trust to operate "from the time the amount was 
deducted or withheld".
It is apparent from these changes that the intent of Parliament when drafting ss. 227(4) and 227
(4.1) was to grant priority to the deemed trust in respect of property that is also subject to a 
security interest regardless of when the security interest arose in relation to the time the source 
deductions were made or when the deemed trust takes effect. This is clear from the use of the 
words "notwithstanding any security interest" in both ss. 227(4) and 227(4.1). In other words, 
Parliament has reacted to the interpretation of the deemed trust provisions in Sparrow Electric, 
and has amended the provisions to grant priority to the deemed trust in situations where the 
Minister and secured creditors of a tax debtor both claim an interest in the tax debtor's property.
[Emphasis added.]
[32]      I agree with the plaintiff in finding that three issues must be decided in this action:
            1.         Was the trailer deemed to be held in trust at the time of the sale pursuant to 
subsection 227(4.1) of the Act?
            2.         Was the amount received by the defendant following the sale of the trailer 
"proceeds thereof" within the meaning of subsection 227(4.1) of the Act?
            3.         If so, does the Act create a duty for the defendant to remit these "proceeds 
thereof" in priority to the Receiver General for Canada, i.e. the plaintiff?
[33]      On the first issue, namely whether at the time of the sale the trailer was deemed to be 
held in trust pursuant to subsection 227(4.1) of the Act, the situation is as follows.

[34]      The debtor collected SDs under the Act and failed to remit them to the plaintiff for the 
period from February 1998 to November 1999.
[35]      Consequently, the trailer, which was the property of the debtor at the time the SDs were 
collected, became subject to a deemed trust from the time of the debtor's first default in 
February 1998.
[36]      Accordingly, at the time of the sale in December 1999, as the SDs collected in 1998 and 
1999, had still not been remitted to the plaintiff and amounted to $5,849.67, the trailer was 
deemed to be held in trust within the meaning of subsection 227(4.1) of the Act up to an 
amount of $5,849.67.
[37]      On the second issue, namely whether the amount received by the defendant following 
the sale of the trailer constituted "proceeds thereof" within the meaning of subsection 227(4.1) 
of the Act, for the reasons that follow this question must be answered in the affirmative.
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[38]      As the Supreme Court mentioned in First Vancouver, at paragraph 42:
42.    . . . In this way, when an asset is sold by the tax debtor, the deemed trust ceases to operate 
over that asset; however, the property received by the tax debtor in exchange becomes subject 
to the deemed trust. As such, the trust is neither depleted nor enhanced; it simply floats over the 
property belonging to the tax debtor at any given time, for as long as the default in remittances 
continues.
[Emphasis added.]

[39]      I agree with the plaintiff in saying that on the basis of the principles laid down by the 
Supreme Court in First Vancouver, the amount obtained from the sale of property held in trust 
constitutes "proceeds thereof" within the meaning of subsection 227(4.1) of the Act, whether 
those proceeds come from a sale by the debtor as in this case or from the realization of a 
security as in National Bank, supra, paragraph [2]. In that case, the Federal Court of Appeal 
held that creditors realizing their securities on property covered by the deemed trust had a 
positive duty to pay the Receiver General the proceeds of realization of the property, in priority 
over their own security.
[40]      There is also reason to support the proposition that, in order to be subject to the deemed 
trust, it will suffice if the sum of money comes from property covered by the deemed trust, 
regardless of whom is holding it, since the Act provides that the "proceeds thereof" must be 
remitted to the Receiver General in priority, and does not limit this duty to the person through 
whom the proceeds thereof first pass. Whether the proceeds of the sale are paid to the secured 
creditor directly, or first to the debtor and then to the secured creditor, the secured creditor still 
receives proceeds of property subject to the deemed trust. If the vehicle of the deemed trust 
only applied when a security was realized, it would be easy for a secured creditor to avoid 
responding to a claim by the defendant based on that vehicle. The creditor in question would 
only have to ensure that the subject of his security was sold by the debtor [TRANSLATION] 
"voluntarily", and then demand the proceeds of the sale from the debtor.

[41]      At this stage of our analysis, we cannot agree with the defendant that it did not benefit 
from the proceeds of the sale due to the fact that the amount paid to the debtor was initially 
placed in its current savings account, thereby confusing this sum with the other monies that 
were in the bank account. Ultimately, in the defendant's view, that sum lost its identity or nature 
of "proceeds" of the sale before it was applied to the defendant's secured loan.
[42]      The fact that in a situation of seizure before judgment without judicial authorization the 
courts have developed such a concept is clearly admissible (see inter alia Hudson's Bay 
Company v. Hawkins, 1998 CanLII 11830 (QC CS), REJB 1998-09249), but in my opinion 
such a very special concept cannot apply in more general circumstances and in view of the 
reason behind the vehicle of the deemed trust, or in view of the facts of the case at bar, where it 
is quite clear from the fact that the relevant banking transactions were contemporaneous (taking 
place on the same day, as in the case at bar, or the following day as in case T-949-02) that the 
selling price - and not any other sum - was received by the defendant. The defendant thus 
benefited from the proceeds of sale of the trailer within the meaning of subsection 227(4.1) of 



the Act. This finding is not affected by the fact that the defendant was passive in the sale of the 
trailer, and was not actively involved. Further, even accepting the argument that the defendant 
struck the hypothec to enable the buyer of the trailer to receive a clear title to it, such altruism, 
even it were to be admitted, does not alter the initial benefit received by the defendant, namely 
repayment of the loan in whole or in part.

[43]      Additionally, we should consider here an argument which the defendant addressed in 
particular in its written submissions, namely that since the plaintiff's position materialized after 
the trailer or its proceeds of sale left the debtor's estate, certainty in the law and the security of 
commercial transactions require that the plaintiff could not then assert her rights under 
subsection 227(4.1) of the Act.
[44]      In the defendant's submission, this must be so since otherwise a financial institution 
could not agree to have its debt repaid and to release a movable hypothec without ensuring that 
the plaintiff was paid first. Otherwise, in the defendant's submission, an institution might have 
to repay the plaintiff up to the amount of the SDs owed, when such an institution might also 
have lost any right of recourse against third parties, such as a surety released by the payment 
made by a debtor.
[45]      For the reasons that follow, I do not consider that this temporal limitation which the 
defendant seeks to raise against the plaintiff's action can stand up.
[46]      First, the very wording of subsection 227(4.1) of the Act contains no such limitation, 
unlike the wording of subsection 224(1.2) of the Act, dealing with the garnishment procedure 
which materializes in the plaintiff's favour when a third party is sent a letter requiring the third 
party to pay the plaintiff an amount otherwise payable to a tax debtor. Subsection 224(1.2) 
reads:

224 (1.2) (1.2) Notwithstanding a
ny other provision of this Act, th
e Bankruptcy and Insolvency Act, 
any other enactment of Canada, a
ny enactment of a province or an
y law, but subject to subsections 
69(1) and 69.1(1) of the Bankrup
tcy and Insolvency Act and sectio
n 11.4 of the Companies' Credito
rs Arrangement Act, where the M
inister has knowledge or suspects 
that a particular person is, or will 
become within one year, liable to 
make a payment
(a) to another person (in this subs
ection referred to as the "tax debt

224(1.2) Malgré les autres dispos
itions de la présente loi, la Loi su
r la faillite et l'insolvabilité, tout 
autre texte législatif fédéral ou pr
ovincial et toute règle de droit, m
ais sous réserve des paragraphes 
69(1) et 69.1(1) de la Loi sur la f
aillite et l'insolvabilité et de l'arti
cle 11.4 de la Loi sur les arrange
ments avec les créanciers des co
mpagnies, s'il sait ou soupçonne 
qu'une personne donnée est ou de
viendra, dans les douze mois, déb
iteur d'une somme:
a) soit à un débiteur fiscal, à savo
ir une personne redevable du mo



or") who is liable to pay an amou
nt assessed under subsection 227
(10.1) or a similar provision, or
(b) to a secured creditor who has 
a right to receive the payment tha
t, but for a security interest in fav
our of the secured creditor, woul
d be payable to the tax debtor,
the Minister may in writing requi
re the particular person to pay for
thwith, where the moneys are im
mediately payable, and in any oth
er case as and when the moneys 
become payable, the moneys oth
erwise payable to the tax debtor o
r the secured creditor in whole or 
in part to the Receiver General o
n account of the tax debtor's liabi
lity under subsection 227(10.1) o
r the similar provision, and on re
ceipt of that requirement by the p
articular person, the amount of th
ose moneys that is so required to 
be paid to the Receiver General s
hall, notwithstanding any securit
y interest in those moneys, beco
me the property of Her Majesty t
o the extent of that liability as ass
essed by the Minister and shall b
e paid to the Receiver General in 
priority to any such security inter
est.

ntant d'une cotisation en applicati
on du paragraphe 227(10.1) ou 
d'une disposition semblable;
b) soit à un créancier garanti, à sa
voir une personne qui, grâce à un
e garantie en sa faveur, a le droit 
de recevoir la somme autrement 
payable au débiteur fiscal,
le ministre peut exiger par écrit d
e la personne donnée que tout ou 
partie de cette somme soit payé a
u receveur général, sans délai si l
a somme est payable immédiate
ment, sinon dès qu'elle devient p
ayable, au titre du montant de la 
cotisation en application du parag
raphe 227(10.1) ou d'une disposit
ion semblable dont le débiteur fis
cal est redevable. Sur réception d
e l'avis de cette exigence par la p
ersonne donnée, la somme dont l
e paiement est exigé devient, mal
gré toute autre garantie au titre de 
cette somme, la propriété de Sa 
Majesté jusqu'à concurrence du 
montant de la cotisation et doit êt
re payée au receveur général par 
priorité sur toute autre garantie a
u titre de cette somme.

[Emphasis added.]

[47]      Additionally, it is apparent from First Vancouver and National Bank that the only 
limitation on the vehicle of the deemed trust is that affecting third parties who acquire for value 
property of which the tax debtor divests himself in the ordinary course of business. The 
Supreme Court was concerned with avoiding uncertainty and a general chilling effect on 
commercial transactions with respect to such third parties. In First Vancouver, the Supreme 
Court mentioned the following on these points at pages 739 and 740:
It is significant in this regard that purchasers for value are not included in ss. 227(4) and 227
(4.1) whereas secured creditors are.



. . . . .

. . . to allow s. 227(4.1) to override the rights of purchasers for value would result in an 
unprecedented level of uncertainty. In fact, in oral argument, counsel for the Minister conceded 
that such an interpretation would, in theory, allow the Minister to go so far as to assert an 
interest in assets sold by tax debtors to ordinary consumers. In my view, it is no exaggeration to 
say that adopting this interpretation of the deemed trust would have general chilling effect on 
commercial transactions.
. . . . .
In summary, the deemed trust does not operate over assets which a tax debtor has sold in the 
ordinary course to third party purchasers.
[Emphasis added.]
[48]      In National Bank, the Federal Court of Appeal did not hesitate to acknowledge, at 
paragraphs 27 and 34 of its reasons, the absolute nature of the deemed trust with regard to 
secured creditors, even over property taken by them in the exercise of their security. It is quite 
clear to the Court that a secured creditor remains as such and does not become a purchaser in 
good faith, as the defendant would hope, so as to benefit from the exception noted by the 
Supreme Court. The Court said the following:

[27]          The Court held that the property, at the time of its acquisition by the tax debtor, was 
part of the deemed trust but that its sale to a third party in the normal course of business had 
removed it from the trust. Throughout its reasons, the Court compares the situation of the third 
party purchaser for value to that of the secured creditor, and finds that while property acquired 
by the third party purchasers was not caught by the amendments to the deemed trust provisions, 
in the absence of specific language to that effect, property taken in payment by the secured 
creditors in the exercise of their security interest was covered. In respect of the secured 
creditors, the Court was unambiguously of the view that the new provisions responded to the 
invitation it had issued to Parliament to give the Crown an "absolute priority".
. . .
[34]          However, the ITA and EIA deemed trust provisions are complete and explicit as to 
their effect on property taken in possession by secured creditors in the exercise of their security 
interest, judging from the Supreme Court's reasons in First Vancouver: the Crown has an 
absolute priority over the proceeds from the property subject to the deemed trust, which must be 
paid to the Receiver General. Where this obligation is breached, section 222 of the ITA 
provides the following remedy:

222.          All taxes, interest, penalties, costs and other amounts payable under this Act are 
debts due to her Majesty and recoverable as such in the Federal Court or any other court of 
competent jurisdiction or in any other manner provided by this Act.



222.          Tous les impôts, intérêts, pénalités, frais et autres montants payables en vertu de la 
présente loi sont des dettes envers Sa Majesté et recouvrables comme telles devant la Cour 
fédérale ou devant tout autre tribunal compétent, ou de toute autre manière prévue par la 
présente loi.

[Emphasis added]
Subsection 86(1) of the Employment Insurance Act is to the same effect.
[49]      The temporal limitation which the defendant seeks to establish would ultimately run 
contrary to the general context and reason for the vehicle of the deemed trust, as seen in 
paragraph [31].
[50]      This rejection of the temporal limitation relied on by the defendant is consistent with 
the interpretation to be given to subsection 227(4.1) of the Act and the related provisions, 
according to the rulings of the Supreme Court in Alberta (Treasury Branches) v. M.N.R., 1996 
CanLII 244 (SCC), [1996] 1 S.C.R. 963, where a majority of the Court said at page 975:
In interpreting sections of the Income Tax Act, the correct approach, as set out by Estey J. in 
Stubart Investments Ltd. v. The Queen, 1984 CanLII 20 (SCC), [1984] 1 S.C.R. 536, is to apply 
the plain meaning rule. Estey J. at p. 578 relied on the following passage from E.A. Driedger, 
Construction of Statutes (2nd ed. 1983), at p. 87:
Today there is only one principle or approach, namely, the words of an Act are to be read in 
their entire context and in their grammatical and ordinary sense harmoniously with the scheme 
of the Act, the object of the Act and the intention of Parliament.

[51]      It should be noted that in National Bank the Federal Court of Appeal was ultimately 
considering a situation similar to the one at bar, that is, it had to rule on the proceeds of the sale 
of property in the hands of a secured third party.
[52]      Here, only the route taken by the proceeds of sale to arrive in the hands of the secured 
creditor differs. In my opinion, the way in which a security was realized in this case does not 
lose any of its impact because the sale was made by the debtor.
[53]      Any inequity in the affairs of the defendant on account of the nature of the deemed trust 
could very well be avoided.
[54]      First, as the Supreme Court held in First Vancouver at paragraph 23, a financial 
institution has an opportunity to become familiar with a tax debtor's business and finances, and 
can organize its affairs accordingly.



[55]      In this case, we cannot disregard the possibility that the defendant, if it had wanted to, 
could easily have obtained the information needed to determine whether a deemed trust existed 
and thereby avoided being exposed to this action by the plaintiff. In order to do this, it only had 
to require its debtor, as a condition of granting the loan, to make a waiver of confidentiality 
pursuant to subsection 241(5) of the Act. This would have enabled it to determine the state of 
the SDs at any time, or better still, to impose on its customer a duty to satisfy it of the amount 
of the sums deducted and that those amounts had been remitted.
[56]      In view of the foregoing, the third issue is whether the Act imposes a duty on the 
defendant to remit the "proceeds thereof" in priority to the Receiver General of Canada. This 
question must also be answered in the affirmative. This is clear from paragraph 40 of National 
Bank, where the Court said:
[40]          It seems obvious to me that a secured creditor who does not comply with his 
statutory obligation to "pay" the Receiver General the proceeds of property subject to the 
deemed trust in priority over his security interest is personally liable and thereby becomes liable 
for the unpaid amount. The amount is "payable" out of the proceeds flowing from the property 
and, as we have seen, section 222 of the ITA provides that "All . . . amounts payable under this 
Act are debts due to Her Majesty and recoverable as such . . .
[Emphasis added.]
[57]      In this case, as I have determined that the defendant received the "proceeds thereof" 
from the trailer within the meaning of subsection 227(4.1) of the Act, and did not perform its 
positive duty to remit the proceeds, up to the amount of the unpaid SDs, namely the sum of 
$5,849.67, the plaintiff is entitled to claim that amount from the defendant.
[58]      For these reasons, the plaintiff's action will be allowed and the defendant ordered to pay 
the plaintiff the sum of $5,849.67, with interest pursuant to subsections 36(2) and 37(2) of the 
Federal Courts Act, R.S.C. 1985, c. F-7, as amended, at the rate specified in the Act 
compounded daily from December 22 ,1999, until payment is made in full.

[59]      I am persuaded, based on Markevich v. Canada, 2003 SCC 9 (CanLII), [2003] 1 S.C.R. 
94, National Bank and paragraph 36(2)(a) of the Federal Courts Act, that December 22, 1999, 
can be accepted in this case as the starting date for computing interest before judgment.

Richard Morneau

Prothonotary

Montréal, Quebec
January 25, 2005
Certified true translation
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Alberta Court of Queen's Bench 
Canada Mortgage and Housing Corporation v. Calgary (City) 
Date: 1986-04-28 
J. P. L. McDermott, for applicant. 

P. Tolley, for respondent. 

L. J. Burgess, for intervener. 

(Calgary No. 8501-16201) 

April 28, 1986. 

[1] DIXON J.:— This matter came before me by special chambers application under 

originating notice of motion heard on 10th January 1986. The applicant, Canada Mortgage 

and Housing Corporation (“C.M.H.C”), was represented by Mr. John P. L. McDermott, the 

city of Calgary (the “city”) was represented by Mr. Paul L. Tolley and the Alberta Urban 

Municipalities Association, an intervener party (“A.U.M.A.”), was represented by Mr. Leo J. 

Burgess. At the conclusion of the hearing written argument was requested and the same 

were received by 15th February 1986. 

[2] The facts involved in the application were relatively straight forward. 

Owner/occupants of a home in southeast Calgary defaulted on their obligations under a 

mortgage which was insured by C.M.H.C. The mortgagee, the Royal Bank of Canada, 

foreclosed on the property and subsequently transferred title to C.M.H.C. pursuant to a 

mortgage insurance policy. At the time of the transfer, there were outstanding utility 

arrears owed to the city in the amount of $126.18. The city’s request of C.M.H.C. for 

payment of this sum has been rejected and the originating notice of motion seeks a 

declaration settling the question of priority as between the city’s claim to unpaid utility 

arrears and C.M.H.C.’s interest as a transferee subsequent to foreclosure under a prior 

mortgage. 

[3] C.M.H.C.’s principal argument is that the indefeasibility title provisions under the 

Land Titles Act, R.S.A. 1980, c. L-5, extinguish the city’s claim against the property in 

question. Section 56 of the Land Titles Act reads, in part: 

56 After a certificate of title has been granted for land, no instrument is effectual to 
pass any estate or interest in that land (except a leasehold interest for 3 years or for 
a less period) or to render that land liable as security for the payment of money, 
unless the instrument is executed in accordance with this Act and is registered 
hereunder … 
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C.M.H.C. argues that, as there was no registration of the city’s claim for utility arrears prior 

to the transfer of title to C.M.H.C., there can be no charge in fact or in law as regards such 

arrears and the property in question was and remains unencumbered as regards such 

moneys or any claim therefor. 

[4] Against this position, the city and A.U.M.A. argue that the legislature has 

accorded utility arrears the same priority status as unpaid taxes. It is asserted that this is 

as a result of the combined effect of ss. 309 and 310 of the Municipal Government Act, 

R.S.A. 1980, c. M-26, and s. 124 of the Municipal Taxation Act, R.S.A. 1980, c. M-31. The 

city claims a preferential lien and charge on property which is subject to utility arrears and 

that such lien or charge takes priority over every claim, privilege, lien or encumbrance of 

every person except the Crown. It is further argued that the city’s lien for utility arrears is 

an exception to the concept of indefeasibility of title under the Land Titles Act either by 

virtue of the exception for “unpaid taxes” contained in s. 65(1)(b) of the Land Titles Act or 

as a special statutory exception. 

[5] Sections 309(1) and 310(4) of the Municipal Government Act and s. 124(1) of 

the Municipal Taxation Act read as follows: 

Municipal Government Act, R.S.A. 1980, c. M-26: 

309(1) When the occupant is the owner or purchaser of a building or lot or part of a 
lot or when the agreement to provide a public utility is entered into with a non-
occupant owner, the sum payable by him for the public utility supplied by the 
municipality to him or for his use and all rates, costs and charges imposed or loans 
made to him under any by-law or resolution passed under this Part are a preferential 
lien and charge on the building or lot or part of a lot and on the personal property of 
the debtor and may be levied and collected in like manner as municipal rates and 
taxes are recoverable. 
310 … 
(4) Subject to the subsections (1) to (3), the municipal treasurer may collect any 
public utility expense, rate or rent that remains unpaid by charging the amount 
against the land in the same manner and subject to the same provisions as taxes 
due and owing in respect of that land. 

Municipal Taxation Act, R.S.A. 1980, c. M-31: 

124(1) The taxes and costs due in respect of any land or any improvement are 
recoverable with interest as a debt due the municipality from any person 
(a) who was the owner, purchaser, lessee, licensee or permitee of it at the time of its 
assessment, or 
(b) who subsequently became the owner, purchaser, lessee, licensee or permitee of 
the whole or any part thereof, 
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(saving his recourse against any other person) and are a special lien on his estate or 
interest 
(c) in the land in respect of which the taxes are due and the improvements on it, or 
(d) in the improvement in respect of which the taxes are due and the land on which it 
is situated, 
as the case may be, except in so far as the land is exempt from taxation, in priority to 
every claim, privilege, lien or encumbrance of every person except the Crown, and 
the lien and priority are not lost or impaired by any neglect, omission or error. 

[6] Without consideration to the application and effect of the provisions of the Land 

Titles Act, the foregoing provisions of the Municipal Government Act and the Municipal 

Taxation Act appear to establish that the city’s preferential lien and charge on land re utility 

arrears has equivalence to the priority status granted as regards unpaid taxes. The city’s 

argument in this respect is supported by the authorities of Re Mountstephen Const. Ltd. 

(1977), 25 C.B.R. (N.S.) 228, 78 D.L.R. (3d) 206, 6 A.R. 607 (T.D.); Royal Bank of Can. v. 

238842 Alta. Ltd.; Saskatoon v. Mowbrey Stout Ltd., [1985] 5 W.W.R. 373, 57 C.B.R. 

(N.S.) 242, 20 D.L.R. (4th) 450, 40 Sask. R. 177 (C.A.); and Re C.M.H.C. and Kitchener 

(1985), 50 O.R. (2d) 49, affirmed 51 O.R. (2d) 128 (C.A.). While these cases support the 

proposition that the city’s charge for public utility arrears can take priority over a prior 

mortgage as between the city and the owner/occupier or the mortgagee, they do not deal 

with any “indefeasibility of title” issue. 

[7] The Mountstephen decision stands for the proposition that, with respect to both 

utilities and taxes, it is by virtue of the lien, and not by virtue of the proceedings taken to 

enforce the lien, that a municipality is secured against the real property interest of the 

debtor. It is not authority for the proposition that the lien may be enforced against a 

subsequent transferee of the title to the property. 

[8] Similarly, the Royal Bank of Can. v. 238842 decision lends no support to the 

city’s position in the context of s. 56 of the Land Titles Act. Not only was the indefeasibility 

of title issue not canvassed by the Saskatchewan Court, but the Saskatchewan statute is 

substantially different. Section 69 of the Saskatchewan Land Titles Act, R.S.S. 1978, c. L-

5, which is the comparable provision to s. 65 of the Alberta Act, expressly states that a 

certificate of title granted under that Act is by implication subject to “all unpaid taxes” and 

to the rights of Her Majesty and her seven referenced statutes and to “the rights of 

municipalities under the Tax Enforcement Act or any other former Tax Enforcement Act”. 

These broad exceptions to the requirement of registration make the Royal Bank case 

distinguishable from the case at bar. 
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[9] Lastly, the city relies on the Ontario decision in Re C.M.H.C. and Kitchener, 

supra. The facts are similar to those in the present application and involve utility arrears. 

That case, however, turned on the effect of the 1979 amendment to s. 30(1) of the Public 

Utilities Act, R.S.O. 1970, c. 390, as amended 1982, c. 45, s. 1, which is similar to s. 

309(1) of the Alberta Municipal Government Act. The amendment added the following 

words: 

30(1) … and in the case of an amount payable by the owner of lands, the amount is a 
lien and charge upon the lands in the same manner and to the same extent as 
municipal taxes upon land. 

[10] There has been no similar amendment to s. 309(1) of the Alberta Municipal 

Government Act. It states only that public utility arrears “are a preferential lien and charge 

on the [property] … and may be levied and collected in like manner as municipal rates and 

taxes are recoverable”. This is in marked contrast to the Ontario statute, which is not 

merely concerned with the method of levy and collection but appears to actually equate 

the lien and charge arising from public utility arrears with that arising from unpaid taxes. 

[11] It is pertinent to observe that the Torrens system does not apply in Ontario. As 

such, the same policy and legal considerations do not impact upon the Ontario courts in 

interpreting the Ontario land titles legislation. 

[12] While it has been urged upon me that the foregoing case authorities appear to 

establish that public utility arrears enjoy an equivalent priority status to that of unpaid 

taxes, the city must still answer C.M.H.C.’s argument that, in any event, a preferential lien 

and charge for public utility arrears is not binding on a transferee unless it constitutes an 

exception to the indefeasibility of title provisions of the Land Titles Act. These exceptions 

are exhaustively set out in s. 65 of the Act and s. 65(1)(b) reads as follows: 

65(1) The land mentioned in any certificate of title granted under this Act is, by 
implication and without any special mention therein, subject to … 
(b) all unpaid taxes, including irrigation and drainage district rates. 

[13] The difficulty with the city’s position is that, while unpaid taxes are expressly 

excepted, nowhere in either the Municipal Government Act or the Municipal Taxation Act 

are public utilities deemed to be unpaid taxes. In fact, ss. 309(1) and 310(4) imply the 

opposite by respectively providing that utility moneys may be “levied and collected in like 

manner as municipal rates and taxes” and are collectable “in the same manner and 

subject to the same provisions as taxes”. 
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[14] A purchaser of property can protect himself from the surprise effect of a 

municipality’s unregistered claim for unpaid taxes by applying for a certificate under s. 111 

of the Municipal Taxation Act. There is no similar mechanism for obtaining a certificate as 

to outstanding public utility rates. 

[15] It is my view that an allowance of the city’s unregistered charge for utility arrears 

to survive a transfer of title so as to be enforceable as against a transferee would be 

contrary to the spirit and intent of one of the cornerstones of the Torrens system, namely, 

the concept of indefeasibility of title. Under the Torrens system, only registered 

encumbrances are allowed to survive a transference of title save and except for those 

exceptions as are expressly set out under s. 65 of the Land Titles Act. As the city’s 

unregistered charge for utility arrears cannot be brought within any of these exceptions, it 

cannot survive the transfer of title to C.M.H.C. 

[16] In the result, I find that C.M.H.C. is entitled to a declaration that its interest in the 

property in question is not subject to a lien or charge by the city for utility arrears. Any 

entitlement to assert a lien or charge is extinguished through the mortgage foreclosure and 

subsequent transfer to C.M.H.C. As the city’s claim was not registered, its remedy lies 

against the former owner/occupiers and not C.M.H.C. 

[17] In view of my finding, C.M.H.C.’s “Crown immunity” argument is academic and I 

need not consider it in these reasons for judgment. 

[18] Counsel may address me on the question of costs if they so desire. 

Declaration granted. 
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ROYAL BANK OF CANADA v. HODGSON. 

Aibena Supreme Court, Blain, Master-in-Chambers, Edmonton. April 12, 1917. 

H. H. Hyndman, for plaintiff; Parlee, K.C., contra. 

BLAIN, M.:—The plaintiff having an unsatisfied judgment 
against the defendant the Town of Grouard issued a garnishee 
summons and duly served same on the garnishee, a taxpayer, 
who it was alleged owed taxes to the town. By its answer, the 
tarnishee denied that any debt was due or accruing due to the 
gown, and took the alternative position that if any sum was 
due it was for taxes levied under the Town Act 1911-12, ch. 2, 
and was not a debt nor attachable. 

The plaintiff moves for an order directing an issue to try the 
questions raised by the answer of the garnishee. On the appli-
cation I was asked to dispose of the question whether or not 
such taxes are a debt and attachable. This being a question of 
law and one which, I think, should be determined before the 
trial of any issue is directed, I appointed a time under rule 654 
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for argument of this question. On the argument it was assumed 
for the purposes of the motion that all proceedings in connection 
with the assessment and levy of the taxes were regular and 
proper, and I deal with it on this assumption. Under our gar-
nishee proceedings the service of a garnishee summons on the 
garnishee binds the debt, if any, due or accruing due from the 
garnishee to the judgment debtor, r. 649. Only a debt can be 
attached  and in order that the summons be effective the gar-
nishee must be indebted to the judgment debtor. It becomes 
important then to ascertain whether or not taxes are a debt. 

Sec. 305 of the Town Act says: 

the taxes due upon any land may be recovered with costs from any owner 
and such taxes shall be a special lien upon the land and shall 

be collectable by action or distress 

and sec. 306 says: 

The production of a copy of so much of the roll as relates to the taxes 
payable by any person in the town certified as a true copy by the secretary-
treasurer shall be prima facie evidence of the. debt. 

Nowhere in the Act do I find taxes declared to be a debt, and the 
only place in which I find "debt" used is sec. 306. 

The town is authorized to bring an action for the recovery 
of the taxes and if it desires to recover them in this way it may 
sue (as for a debt) and the roll shall be primâ facie evidence of the 
debt. The words "as for a debt" are not in the Town Act, but 
the Village Act, ch. 5 of the statutes of 1913, sec. 125, provides 
that taxes due a village "may be recovered by suit in the name of 
the village as a debt due the village," and sec. 306 of the Rural 
Municipality Act, ch. 3 of the statutes of 1911-12, contains a 
similar provision. These, it seems to me, throw light on the 
intention of the legislature in passing the provisions in the Town 
Act for recovery of taxes by suit. The action if resorted to must 
be in the form of an action for a debt, for this is the only form in 
which the action could be brought and for the purpose of the 
action the taxes are a debt. The very fact of the legislature 
considering it necessary to provide for the recovery of taxes by 
action would shew that that body did not consider taxes a debt 
If taxes were a debt then no provision was necessary to enable 
the town to sue. Cooley on Taxation, 3rd ed., at p. 19, dealing 
with the question of whether or not taxes are a debt, states (citing 
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American authorities in support of his statements) taxes are not 

contracts between party and party either express or implied: but they are 
the positive acts of the government, through its various agents, binding 
upon the inhabitants, and to the making and enforcing of which their personal 
consent individually is not required. They do not draw interest, as do sums 
of money owing upon contract; but only when it is expressly given. They 
cannot be assigned as debts, or be proved in bankruptcy as such; nor, if un-
collected, are they assets which can be seized by attachment or other judicial 
process and subjected to the payment of municipal indebtedness. They are 
not the subject of set-off either on behalf of the state or the municipality for 
which they are imposed, or of the collector, or on behalf of the person taxed 
as against such state, municipality or collector. Taxes are not within a 
statute exempting certain timber claims from debts; nor are proceedings to 
enforce them barred by the ordinary statutes of limitation. The law abolish-
ing imprisonment for debt has no application to taxes; and the remedies for 
their collection may include an arrest if the legislature shall so provide. 

Dillon on Municipal Corporations, 5th ed., vol. 4, at p. 2478, 
states that taxes are not debts in the ordinary acceptance of the 
term, and in a note on the same page says: 

In an important case in the Supreme Court of the United States Field, J.3 
states, with clearness, the distinction between "taxes" and "debts." Taxes 
are not debts. It was so held by this Court in the case of Lane County v. 
Oregon, 7 Wall 71. , Debts are obligations for the payment of money founded 
upon contract express or implied. Taxes are imposts levied for the support 
of the government, or for some special purpose authorized by it. The consent 
of the taxpayer is not necessary to their enforcement. They operate in 
invitum. Nor is their nature affected by the fact that in some States . . . 
an action of debt may be instituted for their recovery. The form of procedure 
cannot change their character. 

In Lynch v. Canada N. W. Land Co., 19 Can. S.C.R. 204, at 
p. 208, Ritchie, C. J., says: 

It is abundantly clear that taxes are not contracts between party and 
party, either express or implied, but they are the positive acts of the government 
through its various agents binding upon the inhabitants, and to the making 
or enforcing of which their personal consent, individually, is not required. 

He then quotes from Dillon on Municipal Corporations and cases 
therein cited. And again, on p. 210, he says 

We cannot attribute to the legislature an intent to include taxes under the 
term debts without something more than appears in the acts to shew that 
intention. 

In Canada Permanent L. & S. Co. v. School District of East 
Selkirk, 9 Man. L.R. 331, the plaintiffs having recovered a judg-
ment against the School District sought to attach under garnishee 
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proceedings rates and taxes imposed for school purposes. The 
Referee directed the trial of an issue as to whether, on a date 
named, any sum of money was owing from a garnishee to the 
judgment debtor. An appeal from this order by the judgment 
debtor was heard by Killam, J., who allowed the appeal, holding 
that these rates and taxes did not constitute a debt, obligation or 
liability which could be attached under the Garnishment Act 
to answer a claim against the School District. 

An appeal from the decision of Killam, J., to the full Court 
was dismissed, the Chief Justice of that Court not dealing with 
the question whether or not taxes are a debt, Dubuc, J., holding 
with Killam, J., that taxes were not attachable and Bain, J., 
concurring in the dismissal. The provisions of the Manitoba 
Act, under which the garmishee proceedings were had, were much 
wider than the provisions of our rule. That Act provided for 
the attachment of "all debts, obligations or liabilities due, owing, 
payable or accruing due." Whereas our rule provides only for 
the attachment of a debt. 

In Pipestone v. Hunter, 28 D.L.R. 776, Mathers, C.J., held 
that taxes were not barred by the Statute of Limitations. In 
the course of his judgment he says "a municipal tax is not a 
debt in the ordinary sense of that term," citing Dillon on Muni-
cipal Corporations and Lynch v. Canada N.W.L. Co., already 
referred to. 

I must hold that taxes are not a debt attachable under gar-
nishee proceedings and the application of the plaintiff will be 
dismissed and the garnishee summons set aside with costs. There 
will be a stay for 15 days to enable the plaintiff to appeal if so 
advised. 	 Application dismissed. 
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S.C.R SUPREME COURT OF CANADA 387

main line is used as an emergency route when there are

breakdowns in the main line It is branch line and is not C.P.R

entitled to exemption from taxation To os

ESTE VAN

would dismiss the appeals with costs etal

Appeals dismissed with costs
NolanJ

Solicitor for the plaintiff appellant Knowles

Regina

Solicitors for the defendants respondents MacPherson

Leslie Tyerman Regina

1956

ELVEN BERKHEISER Defendant ..APPELLANT Dec 15 19

AND 1957

GLADYS BERKHEISER AND FLOR- Apr.12

ENCE GLAISTER Defendants
RESPONDENTS

AND

LEONARD THOMSON RAY
NEWSON AND DOUGLAS CAMP- RESPONDENTS

BELL Plaintiffs

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Mines and mineralsPetroleum and natural gas leaseTerms and effect

of documentA demption of legacy

document whereby the owner of land doth grant and lease all

the petroleum and natural gas within upon or under the lands

together with the exclusive right and privilege to explore drill

for win dig remove store and dispose of the leased substances
with special terms as to duration operations and payments is not an

out-and-out conveyance of the minerals in situ and does not have

the effect of adeeming pro tanto devise of the land McColl

Frontenac Oil Company Limited Hamilton et at S.C.R

127 distinguished

Per Rand and Cartwright JJ The document under consideration in

this case had the effect that the title to the oil and gas remained in

the owner subject to the incorporeal right of the lessee which ri.ght

was extinguished on the termination of the lease The rents and

royalties were obviously profits and like rent from leasehold were

embraced in the devise The instrument created either profit

prendre or an irrevocable licence to search for and to win the sub
stances named It was unnecessary in this case to decide whether

petroleum and natural gas in situ were to be classed as corporeal

hereditaments and sold as land

PRE5ENT Rand Kellock Locke Cartwright and Nolan JJ
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1957 Per Kellock Locke and Nolan JJ While it was quite competent for an

BERXHEISEB owner of land so to convey minerals lying in or under it that there

after there were two separate estates in fee that was not the result

BERKHEISER
of the instrument here in question Reading all the terms of the

GLAISTER lease they were quite inconsistent with any conception of grant

in fee whether of the minerals in situ or of profit prendre The

instrument was to be construed as grant of profit prencire for

an uncertain term which miht he brought to an end upon the hap

pening of any of the various contingencies for which the lease

provided

APPEAL by the defendant Elven Berkheiser from the

judgment of the Court of Appeal for Saskatchewan

affirming the judgment of Graham on an originating

notice of motion

Leslie Q.C for the defendant appellant

Nelligan for the defendants respondents

The judgment of Rand and Cartwright JJ was delivered

by

RAND The facts in this appeal are these By will

dated May 1947 testatrix devised to the appellant

quarter-section of land in Saskatchewan under date of

December 18 1951 with an incorporated company she

entered into what is called lease of all petroleum and

natural gas within upon or under the quarter-section for

term of 10 years and so long thereafter as the leased

substances or any of them are produced from the land on

July 1953 she died The lease called for down pay
ment of $320 it provided in the event of deferred opera

tions for an annual acreage rental of $160 for certain royal

ties related to the oil and gas as they were produced and

for other matters mentioned later Following the death of

the lessor payment of the rental was made to the

executors which deferred drilling to December 18 1954

Under clause headed Surrender the lease was termi

nated by notice given after the death but before April 15

1955 when these proceedings were launched The respond

ents are the residuary beneficiaries under the will and the

substantial question raised is whether the interest of oil and

gas is now vested in them or in the appellant

16 W.W.R 459 D.L.R 183 sub nom re Sykes Estate

Thomson et at Berkheiser et at

16 W.W.R 172

19
57

 C
an

LI
I 5

6 
(S

C
C

)



S.C.R SUPREME COURT OF CANADA 389

In the Courts below the transaction was treated as an

out-and-out sale or agreement of sale of minerals in situ BERKHEISER

the sale of corporeal hereditarnent the title to the
BERKHEISER

minerals in fee simple was thereby severed from the rest of AND

the fee this worked an ademption of the devise to the ER
extent of the oil gas and royalties and on termination the

RandJ

title fell into the residue Apart from any question of the

effect of termination by notice of an estate legal or

equitable in fee simple or any question of determinable

fee or fee on condition the controversy hinges on the

validity of that interpretation of the lease and it becomes

necessary to examine its terms

The operative words in the premises are

THE LESSOR 00TH HEREBY ORANT AND LEASE all the petroleum

and natural gas within upon or under the lands together with

the exclusive right and privilege to explore drill for win take remove

store and dispose of the leased subtances and to drill wells lay pipe

lines and build and install such tanks stations structures and roadways

as may be necessary

Provisos were stipulated in effect that if the drilling

of well was not commenced within the second year the
first year having been carried over by the down payment
the lease should terminate unless the lessee should pay the

rental which would defer the work for further year with

like payments for like deferred periods thereafter that

if at any time within the 10-year period and prior to dis

covery dry well or wells should have been drilled or if

after the discovery during that term production should

cease the lease should terminate at the next anniversary

date unless operations for further drilling had been com
menced or the rental paid in which event thereafter the

rental proviso would continue in force and that if at

any time after the 10-year period production had ceased

but the lessee had begun further work the lease should

remain in force so long as the operations were prosecuted

and if successful so long thereafter as production con

tinued In any case the time of any cesser of drilling

working or production from any cause beyond the lessees

control should not be counted against it Royalties were

provided on crude oil of 12 per cent of the current

market value at the point of measurement on naturl

gas of 12 per cent of the current value at the point of

measurement and on gas treated in plant that percentage

895114
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of the residual gas therefrom marketed on plant pro

BERKHEISER ucts related to the current market-price at the plant where

BRRKHEISER produced on basis the details of which are not material

GL4ISTER
The lessor might in lieu of the cash royalty on notice take

one-eighth of the oil for collecting which the lessee would
Rand

provide free of cost tanks for not more than 10 days

accumulation The lessee agreed to drill offset wells when

ever and wherever they might be required by reason of

production on lands laterally adjoining the quarter-section

and not owned by the lessor

The language of the provision for surrender read

Notwithstanding anything herein contained the Lessee may at any

time or from time to time determine or surrender this Lease and the term

hereby granted as to the whole or any part or parts of the leased sub

stances and/or the said lands upon giving the Lessor written notice to

that effect WHEREUPON this Lease and the said term shall terminate as

to the whole or any part or parts thereof so surrendered and the annual

acreage rental shall be extinguished or proportionally reduced as the

case may be but the Lessee shall not be entitled to refund of any such

rent theretofore paid

If within 90 days of notice of default given by the lessor

for breach non-observance or non-performance by the

lessee of any covenant proviso condition restriction or

stipulation the default was not remedied the lease would

thereupon terminate

Whether petroleum and natural gas in situ are to be

classed as corporeal hereditaments and sold as land has

been the subject of great deal of consideration by Courts

particularly in the United States and the application of

common law conceptions to substances of such character

whose utility was little appreciated before this century has

produced wide variance of opinion but for the reasons

following the determination of that question here becomes

unnecessary

corporeal hereditament was looked upon at common

law as property of permanent and indestructible character

When land was spoken of there was in mind not only the

substances of the soil but also the space in which the sub

stances were contained To the ownership of land applied

the maxim cujus est solum ejus est usque ad coelum In

this conception of space filled with substance there is for

the purposes of law an indestructible base to which incor

poreal rights can be related
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But as stated in Challiss Real Property 3rd ed 1911

at 54 the classification of mineralsand the illustration BERKHEISER

there given of coal indicates the kind of mineral in mind BERKHEISER

as corporeal hereditaments is in the foregoing respect an

anomaly the use of minerals has as its primary object

their removal from the soil and to that extent their
RaiidJ

destruction as part of it fortiori would that considera

tion operate in respect of the fugacious minerals we are

dealing with

What as practical matter is sought by such lessor is

the undertaking of the lessee to explore for discovery and

in the event of success to proceed with production to its

exhaustion Neither presence nor absence of the minerals

was here known and the initial task was to verify the

existence or non-existence of the one or the other The

fugitive nature of each is now well known large pool of

either underlying many surface titles may in large measure

be drained off through wells sunk in one of them tapping

the reservoir against such abstraction may then become an

urgent necessity of the owner

In that situation the notion of ownership in situ is not

the likely thing to be suggested to the mind of any person

interested because primarily of the difficulty of the factual

conception itself The proprietary interest becomes real

only when the substance is under control when it has been

piped brought to the surface and stored Any step or

operation short of that mastery is still in the stage of cap

ture To the ordinary producer that course of action is

compatible with the risk of discovering nothing but an

initial grant of title to something that may prove to be

non-existent can scarcely be said to be so

The language of the lease confirms this The word

grant is no more significant to fee title than to an ease

ment or profit prendre or apparently under the land

law of Saskatchewan an irrevocable licence to take Indeed

it is more appropriate to incorporeal than it is to corporeal

rights At common law grant of freehold title was

ineffectual unless accompanied by livery of seisin and in

the case of tenement attornment Livery in relation to

mines involves difficulties and in later conveyancing

transfer of minerals of an open mine appears to have been

limited in practice to bargain and sale under the statute
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1957 of uses or lease of the surface and release of the

BERKHEISER minerals or by a.statutory deed Challis op cit 58 An

BERKHEISEE unopened mine has been referred to as an incorporeal here

GLAISTER
ditament but that is considered by Challis to be an unsound

view The word lease in its ordinary meaning implies
RandJ

in relation to land the possession of an indestructible sub

stance although at common law the lessee for years held

the seisin or possession for the freeholder For oil or gas

livery would seem to be out of the question and for the

reasons mentioned other modes of conveyance appropriate

to corporeal hereditament would not accord with the

notion of ownership of those substances

The idea suitable to the partial use of the surface of lands

as necessary means of seeking for and drawing off these

fluid substances apart from the influence by analogy of

existing concepts related to different substances is that of

operations to reduce to possession something by its nature

generally ready for flight which as embodying property

interest is adequately symbolised by the general term

incorporeal right The word grant then not being

significant of title and the word lease not carrying with

it the possession with which it is ordinarily associated we

look to the detailed description of the acts authorized for

the true intendment of the instrument and doing that here

interpret it as either profit prendre or an irrevocable

licence to search for and to win the substances named

This view is strengthened by the provision for payment

of taxes The lessor is to pay all taxes rates and assess

ments levied directly or indirectly against her by reason

of her interest in production or her ownership of mineral

rights as well as those assessed against the surface of the

land On the other hand the lessee is to pay all taxes

levied in respect of the undertaking and operations and of

the lessees interest in production The effect of this is

not modified by the stipulation that the lessee shall

reimburse the lessor for seven-eighths of any taxes imposed

on the latter by reason of being the registered owner of the

leased substances This treats the legal title to the sub

stances as remaining in the lessor and the interest of the

lessee as analogous to that of an ordinary lessee of land

that is as having only an interest in relation to them
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Rights of this nature have long been recognized in coal

and other minerals and profits In Muskett Hill et al BERKHEISER

the instrument was construed to be licence coupled BEREHEISER

with grant and the interest of the assignee held to be AND
GLAISTER

assignable Tindal C.J quoted the following language from

Thomas Sorrell
Rdi1dJ

But licence to hunt in mans park and carry away the deer killd

to his own use to cut down tree in mans ground and to carry it

away the next day after to his own use are licences as to the acts of

hunting and cutting down the tree but as to t.he carrying away of the

deer killd and tree cut down they are grants

In Wilkinson Proud et al the decision went on the

distinction between such right and title in the language

of Parke

This is not claim of prescriptive right to take coal in the plaintiffs

close but prescription for all the strata and seams of coal lying under

it that is for part of the soil itself and not for the right to get the

coal which would be the subject of grant

In Martyn Williams licence was granted to the

defendant to dig work and search for china clay and to

raise get and dispose of the same for the term of

21 years The grantee covenanted among other things

that at the expiration of the term he or his assigns would

deliver up the works to the grantor in good repair The

grantor assigned and an action was brought by the assignee

against the grantee on the covenant It was held that the

grant created an incorporeal hereditament the covenants

relating to which under 32 Hen VIII 34 ran with the

land Martin in delivering the judgment made

observations which are of special interest here

These cases Hanley Wood 1819 Ald 724 106 ER
529 and Muskett Hill et at supra establish that it is a.n incorporeal

hereditament property and an estate capable of being inherited by the

heir and assigned to purchaser or otherwise conveyed away It is

in truth tenement within the definition of Lord Coke in the First

Institute 20 who says that the word tenement includeth not only

corporate inheritances ut also all inheritances issuing out of them or

concerning or annexed to or exerciseable within them as rent estovers

common or other profits whatever granted out of land The statute

in express terms therefore extends to incorporeal hereditaments and

tenements and is not confined merely to lands If therefore there had

been an estate in fee of the right or interest created by the indenture

1839 Bing NC 694 132 E.R 1267

1673 Vaugh 330 at 351 124 E.R 109S at 1109

1843 11 33 152 E.R 704

1857 817 156 E.R 1430
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1957 mentioned in the declaration and the owner in fee of the right had

demised it for twenty-one years and there had been covenant such as

that secondly declared on we should have been of opinion that the

BERKHMSER assignee of the reversion could have sued upon it for breach committed

AND in his own time But in the present case no estate in fee in the right to
LAISTER

take the china clay has been created The owners of the fee simple

Rand merely granted the right for term of years and after the expiration of

this term the plaintiff who was then the owner of the land was entitled

to do all which the defendant was authorised and licensed by the indenture

to do not by virtue of the same estate which the defendant had having

reverted and continuing an existing estate but by virtue of his ownership

of and dominion over his own land for the owner of land exercises his

right over it not by virtue of any licences or liberties or easements but

by virtue of his ownership in which all interests of this kind merge
Greathead Morley 139 and the question is whether the

conveyance or assignment of the land to the plaintiff during the existence

of the term in the incorporeal tenement was an assignment of the rever

sion within the statute of 32 We think that it was There is in

reality the relation of reversioner and ownership of particular estates

between them there is exactly the same privity of estate as exists

between reversioner and tenant properly so called and upon the deter

mination of the term the entire interest in the land reverted to the plain

tiff as upon the expiration of an ordinary lease

In Hooper et al Clarke an exclusive right and

licence to take and kill game on certain land with the use

of cottage was similarly treated Blackburn at pp 202-3

said

The first question is this being the demise of an incorporeal heredita

ment do convenants which would run with demise of land run with it

Martyn Williams decides that they do

To the like effect was the decision in Lord Hastings

North Eastern Railway Company where covenant

to pay for the privilege of way-leave on which to make

and use railway based on rate on the coal carried to

certain port was held to run with the reversion

In such cases the title to the substances as part of the

land remains in the owner and upon it is imposed the incor

poreal right which the termination of the lease as in this

case extinguishes As stated in Jarman on Wills 8th ed

1951 939 vol an immediate devise of land in fee to

person in esse carries the rents and profits of the land from

the death of the testator The rents and royalties here are

obviously profits and like rent from leasehold in the

absence of specific bequest of them which if an assign

ment of the lessors interest in the lease would require

grant of the minerals themselves are embraced in the

1867 L.R Q.B 200 Ch 674
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devise It follows that both the right to the payment of

$160 and the reversionary interest in the petroleum and gas BERKHEISER

enured to the appellant
BERIUJEISER

The interpretation given the instrument is not at all

affected by the judgment of this Court in McColl-Frontenac

Oil Company Limited Hamilton et al In the major-

ity reasons written by Kellock at pp 136-7 dealing with

that question he says

Whether the proper construction of the instrument is that with

respect to minerals it is grant of the minerals as land as in Gowans

case or demise of the surface to which is super-added profit

prendre the result is in my opinion the same

The finding that the agreement was sale of property

within the Act there being examined was satisfied by the

transfer of title as the oil or gas was obtained in production
but that piecemeal sale and acquisition is the completion of

the exercise of the right to win them in contrast to the out-

and-out conveyance of them in situ

would therefore allow the appeal set aside the judg
ment below by declaring the petroleum and natural gas

rights to be vested in the appellant and that the appellant

is entitled to the sum of $160 received by the executors

The costs in this Court will be according to the terms on
which leave to appeal was granted those in the Courts

below will be as directed by their judgments respectively

The judgment of Kellock Locke and Nolan JJ was
delivered by

KELLOCK It is quite competent for an owner of land

so to convey mineral lying in or under the land that there

after two separate estates in fee exist the one in the mineral

conveyed and the other in that which is retained The

respondents contend that this is the result of the instru

ment here in question

Under the instrument the late Esther Elizabeth Sykes

described as Lessor doth hereby grant and lease to

the Canadian Devonian Petroleums Limited described as

Lessee
all the petroleum and natural gas and related hydrocarbons except

coal and valuable stone hereinafter referred to as the lease4 substances
within upon or under the lands hereinbefore described and all the right

S.C.R 127 D.L.R 721

Gowan Christie et 1873 L.R Sc Div 273

19
57

 C
an

LI
I 5

6 
(S

C
C

)

alw
Highlight



396 SUPREME COURT OF CANADA

1957 title estate and interest of the Lessor in and to the leased substances or

BERKHEISER
any of them within upon or under any lands excepted from or roadways

lanes rights-of-way adjoining the lands aforesaid together with the

BERKUEISER exclusive right and privilege to explore drill for win take remove

AND store and dispose of the leased substances and for the said purposes to

GLMSTER
drill wells lay pipe lines and build and install such tanks stations

KellockJ structures and roadways as may be necessary and insofar as the Lessor

has the right so to grant and for the said purposes the right of entering

upon using and occupying the said lands or so much thereof and to such

an extent as may be necessary or convenient

To HAVE AND ENJOY the same for the term of Ten 10 years from

the date hereof and so long thereafter as the leased substances or any of

them are produced from the said lands subject to the sooner termination

of the said term as hereinafter provided

The italics are mine

The document further provides that if operations for

the drilling of well are not commenced within one year

from its date the lease shall thereupon terminate unless

the lessee shall have paid or tendered to the lessor $160

called annual acreage rental which payment shall con

fer the privilege of deferring the commencement of drilling

operations for period of one year There may be further

extensions upon like payments or tenders but so far as

this provision is concerned the lease would terminate at

the latest at the expiration of the 10-year term

It is also provided that if at any time during the 10-year

term and prior to discovery of production on the lands

the lessee should drill dry well or wells or if at any time

during the term and after the discovery of production such

production should cease the lease shall terminate at the

next ensuing anniversary date unless drilling operations

for further well have been commenced or unless further

tender of the annual acreage rental is made in which latter

event the earlier provision as to payment or tender of such

rental is to be deemed to have continued in force Again

there is nothing in this provision which in my view would

allow the extension of the term beyond the 10-year period

It is further provided however that if at any time after

the expiration of the 10-year term the leased substances

are not being produced but the lessee is then engaged in

drilling or working operations on the land the lease shall

remain in force for so long as such operations are prosecuted

and for so long as any resulting production continues

Provision is also made for payment of royalty to the lessor

upon any and all production
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The instrument also contains clause that the lessee
1957

may at any time terminate or surrender the lease as to BERKHEISER

the whole or any part or parts of the leased substances BRHEIsEa

and/or the said lands upon written notice to the lessor to AND
GLAISTER

that effect Provision is also made for termination of the

lease by the lessor upon notice to the lessee of any default
KelloekJ

on its part under the instrument and failure to remedy

such default within period of 90 days from receipt of such

notice

In Armour on Real Property 2nd ed 1916 the following

is stated on 47

grant of all the coal or other mineral in or upon certain land

is grant of part of the land itself and passes complete ownership in

the mineral to the grantee

But the learned author continues

But grant of the right to enter search for and dig coal and carry

away as much as may be dug is grant of an incorporeal right to enter

and dig and passes the property in such coal only as shall be dug

As stated in 11 Haisbury 2nd ed 1933 386 678

profit prendre may be created for an estate in perpetuity

analogous to an estate in fee simple or for any less period or interest such

as term of years

In the case at bar the Courts below have construed the

instrument as conveyance in fee The basis of this view

is sufficiently indicated in the following extracts from the

judgment of Martin C.J.S speaking for the Court of

Appeal

Authorities are to the effect that petroleum and natural gas leases in

the form of the one under review are sales of portion of the land with

liberty to enter upon the land for the purpose of searching for and carry

ing away the petroleum and natural gas within upon or under the land

Applying these authorities the testatrix disposed of an interest in

the land when she entered into the petroleum and natural gas lease and

the lease was in effect at the time of her death on July 1953 but came

to an end on December 18 .1954 The will of the testatrix spoke from

her death namely July 1953 and as the sale of the petroleum and

natural gas was then in effect just as she had made it on December 18

1951 the devise of the interest in the land consisting of petroleum and

natural gas was adeemed Where there is specific legacy and the

subject-matter does not remain the property of the testator at his death

the legacy is said to be adeemed

cannot agree that the testatrix so far as petroleum and natural gas

are concerned had anything left at the time of her death which she could

dispose of Section 19 of The Wills Act R.S.S 1953 ch 120 cannot be

16 W.W.R at pp 461-2
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1957 applied because the testatrix had no estate in the petroleum ana natural

BERIlEIsER gas which she had power to dispose of by will at the time of her

death am unable to distinguish the sale of mineralsan interest

BEaKHEISER

AND
landfrom the case where testator his will makes specific devise

GLAIsER of land but subsequently sells -the land under agreement for sale

KellockJ While what is referred to as mining lease commonly

amounts to sale of land so to characterize any given

instrument does not necessarily equate it with either

grant in fee simple of the mineral in place or of profit

prendre For example the grant in question in Gowan

Christie et al was only for term of 21 years Never

theless the oft-quoted citation from the judgment of Lord

Cairns on pp 283-4 was quite properly applicable to it

Lord Cairns was there differentiating mineral from an

agricultural lease in that the agricultural lessee while

entitled to fruits is not entitled to either corporeal or

an incorporeal interest in the lands

The words of Lord Cairns were also cited in Joggins Coal

Company Limited The Minister of National Revenue

but the decision of the issue there arising did not

require the Court to determine anything more with respect

to the instrument before the Court than that the appellant

had such an interest in the mineral that it was entitled to

claim share in depletion allowance as lessee within

the meaning of the Income War Tax Act

The question which arose in McColl-Frontenac Oil Com

pany Limited Hamilton et al was whether the

instrument before the Court was contract for the sale

of property within the meaning of the Alberta Dower Act

Whether the agreement was one for the sale of the mineral

in place or of profit prendre was immaterial In either

case the Court considered the language of the statute to

apply

In the case at bar it is necessary to decide whether the

interest in the mineral created in favour of the grantee was

of such nature that the devise to the appellant was pro

tanto adeemed In my opinion this is not so The pro

visions of the instrument as analyzed abov are in my

1873 L.R Sc Div 273

t19501 SC.R 470 D.L.R C.T.C 149

SC.R 127 D.L.R 721
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opinion quite inconsistent with any conception of grant

in fee whether of the minerals in place or of profit BERKUEISER

prendre In my opinion the instrument is to be construed BERKUEI5ER

as grant of profit prendre for an uncertain term which GIATER

might be brought to an end upon the happening of any of Kellk
the various contingencies for which it provides It did not

bring about that separation of the estate in the minerals

from the estate in the land apart from the minerals which

is the necessary basis for the operation of the doctrine of

ademption

In Martyi Williams profit prendre in certain

minerals had been granted to the defendant for term of

years by the owner in fee who subsequently conveyed all

his estate to the plaintiff Martin delivering the judg

ment of the Court said at 829

But in the present ease no estate in fee in the right to take the china

clay has been created The owners of the fee simple merely granted the

right for term of years and after the expiration of this term the plain

tiff who was then the owner of the land was entitled to do all which the

defendant was authorised and lioensed by the indenture to do not by

virtue of the same estate which the defendant had having reverted and

continuing an existing estate but by virtue of his ownership of and

dominion over his own land for the owner of land exercises his right

over it not by virtue of any lieenees or liberties or easements but by

virtue of his ownership in which all interests of this kind merge Great

head Morley 139 and the question is whether the

conveyance or assignment of the land to the plaintiff during the existence

of the term in the incorporeal tenement was an assignment of the

reversion within the statute of 32 We think that it was There

is in reality the relation of reversioner and ownership of particular

estates between them there is exactly the same privity of estate as exists

between reversioner and tenant properly so called and upon the deter-

mination of the term the entire interest in the land reverted to the plain

tiff as upon the expiration of an ordinary lease

Accordingly upon the terminatipn of the interest of the

grantee under the lease here in question the estate of the

appellant in the lands was no longer subject to it The

doctrine of ademption does not apply Equally the appel

lant is entitled to the amount paid for acreage rental by the

lessee following the death of the testatrix

1857 817 156 E.R 430
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The appeal should therefore be allowed agree with

BERKHEISER the order as to costs proposed by my brother Rand

BEBKHEISER

AND Appeal allowed
GLAIsTER

ICellockJ
Solicitors for the defendant Elven Berkheiser appel

lant MacPherson Leslie Tyerman Regina

Solicitors for the defendant Glaister respondent

Mcllraith Mcllraith Ottawa

Solicitors for the plaintiffs Donnelly Polley Swift

Current
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Bank of Montreal Appellant

v.

Enchant Resources Ltd. and 
D. S. Willness Respondents

Indexed as:  Bank of Montreal v. Dynex 
Petroleum Ltd.

Neutral citation:  2002 SCC 7.

File No.:  27766.

Hearing and judgment:  November 9, 2001.

Reasons delivered:  January 24, 2002. 

Present:  McLachlin C.J. and Gonthier, Iacobucci, Major, 
Bastarache, Binnie and LeBel JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA

Commercial law — Oil and gas industry — Overriding 
royalties — Whether overriding royalties arising from 
working interest capable of being interest in land. 

The appellant Bank was a secured creditor of D, a 
corporation in liquidation.  The trustee in bankruptcy 
wanted to sell all the oil and gas properties of D.  One 
issue of concern was whether any such sale would be 
subject to overriding royalties arising out of the working 
interest held by D.  Also, the respondents held overriding 
royalties and claimed priority over the Bank, as to the 
assets of D, because their interests, as protected by 
caveats filed in a land registration office, preceded the 
Bank’s loans to D and its predecessors.  The caveats 
claimed an interest in D’s working interest as a result 
of services performed for D and/or its predecessors.  
The  chambers judge granted the Bank’s application for 
a preliminary determination finding that an overriding 
royalty interest cannot be an interest in land.  The Court 
of Appeal set aside that decision, holding that overriding 
royalty interests can, subject to the intention of the 
parties, be interests in land. 

Held:  The appeal should be dismissed.

Banque de Montréal Appelante

c.

Enchant Resources Ltd. et 
D. S. Willness  Intimés

Répertorié : Banque de Montréal c. Dynex 
Petroleum Ltd.

Référence neutre : 2002 CSC 7.

No du greffe : 27766.

Audition et jugement : 9 novembre 2001.

Motifs déposés : 24 janvier 2002. 

Présents : Le juge en chef McLachlin et les juges 
Gonthier, Iacobucci, Major, Bastarache, Binnie et 
LeBel.

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA

Droit commercial — Industrie pétrolière et gazière — 
Redevances dérogatoires — Une redevance dérogatoire 
issue d’une participation directe peut-elle constituer un 
intérêt foncier?

La Banque appelante était un créancier garanti de 
D, société en voie de liquidation.  Le syndic de faillite 
voulait vendre tous les avoirs gaziers et pétroliers de 
D.  Se posait donc notamment la question de savoir 
si la vente serait conclue sous réserve des redevances 
dérogatoires provenant de la participation directe déte-
nue par D.  Par ailleurs, les intimés étaient titulaires de 
redevances dérogatoires et prétendaient prendre rang 
avant la Banque quant aux avoirs de D, parce que leurs 
intérêts, protégés par des oppositions déposées à un 
bureau d’enregistrement foncier, étaient antérieurs aux 
prêts consentis par la Banque à D et à ses prédécesseurs.  
Les oppositions faisaient valoir un intérêt dans la partici-
pation directe détenue par D par suite de la fourniture de 
services à D ou à ses prédécesseurs.  Le juge en chambre 
a accueilli la demande présentée par la Banque en vue de 
faire statuer de façon préliminaire qu’un droit de rede-
vance dérogatoire ne pouvait constituer un intérêt fon-
cier.  La Cour d’appel a infirmé cette décision, statuant 
qu’un droit de redevance dérogatoire peut constituer un 
intérêt foncier, à condition que telle soit l’intention des 
parties. 

Arrêt : Le pourvoi est rejeté.
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The common law prohibition against the creation of 
an interest in land from an incorporeal hereditament is 
inapplicable to the oil and gas industry given its practices 
and the support found in the law.  A royalty which is 
an interest in land may be created from an incorporeal 
hereditament such as a working interest or a profit à 
prendre if that is the intention of the parties.
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 APPEAL from a judgment of the Alberta Court 
of Appeal (1999), 74 Alta. L.R. (3d) 219, 255 A.R. 
116, 220 W.A.C. 116, 182 D.L.R. (4th) 640, 2 
B.L.R. (3d) 58, 15 C.B.R. (4th) 5, 15 P.P.S.A.C. (2d) 
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(QL), 1999 ABCA 363, reversing a judgment of the 
Court of Queen’s Bench (1995), 39 Alta. L.R. (3d) 
66, [1996] 6 W.W.R. 461, 11 P.P.S.A.C. (2d) 291, 
[1995] A.J. No. 1279 (QL).  Appeal dismissed.

 Richard B. Jones, for the appellant.

L’interdiction reconnue en common law de créer 
un intérêt foncier à partir d’un héritage incorporel est 
inapplicable à l’industrie gazière et pétrolière, étant 
donné ses pratiques et l’appui fourni par la jurisprudence.  
Une redevance qui est un intérêt foncier peut être créée 
à partir d’un héritage incorporel tel qu’une participation 
directe ou un profit à prendre, si telle est l’intention des 
parties.
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Isaac c. Cook (1982), 44 C.B.R. 39; Guaranty Trust Co. 
c. Hetherington (1987), 50 Alta. L.R. (2d) 193, conf. en 
partie par [1989] 5 W.W.R. 340; Vandergrift c. Coseka 
Resources Ltd. (1989), 67 Alta. L.R. (2d) 17; Nova Scotia 
Business Capital Corp. c. Coxheath Gold Holdings 
Ltd. (1993), 128 N.S.R. (2d) 118; Friedmann Equity 
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 POURVOI contre un arrêt de la Cour d’appel 
de l’Alberta (1999), 74 Alta. L.R. (3d) 219, 255 
A.R.  116, 220 W.A.C. 116, 182 D.L.R. (4th) 640, 2 
B.L.R. (3d) 58, 15 C.B.R. (4th) 5, 15 P.P.S.A.C. (2d) 
175, [2000] 2 W.W.R. 693, [1999] A.J. No. 1463 
(QL), 1999 ABCA 363, infirmant un jugement de la 
Cour du Banc de la Reine (1995), 39 Alta. L.R. (3d) 
66, [1996] 6 W.W.R. 461, 11 P.P.S.A.C. (2d) 291, 
[1995] A.J. No. 1279 (QL).  Pourvoi rejeté.

 Richard B. Jones, pour l’appelante.
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 James C. Crawford, Q.C., Frank R. Dearlove and 
Scott H. D. Bower, for the respondents.

 The judgment of the Court was delivered by 

Major J. — 

I.  Introduction

 This appeal arises from an application made by 
the appellant Bank of Montreal before the cham-
bers judge in the Alberta Court of Queen’s Bench 
for a determination that, as a matter of law, an 
overriding royalty is incapable of being an inter-
est in land.  The application was opposed by sev-
eral defendants including the respondents in this 
Court, Enchant Resources Ltd. (“Enchant”) and 
D. S. Willness (“Willness”), each holders of over-
riding royalties who claim their interests to be inter-
ests in land.  The learned chambers judge allowed 
the Bank’s application which the Alberta Court of 
Appeal reversed, holding that an overriding royalty 
is capable of being an interest in land.  This appeal 
to the Supreme Court of Canada was dismissed with 
reasons to follow.

II.  Facts

 The material filed and submissions of counsel 
indicated that royalty arrangements are common 
forms of arranging exploration and production 
in the oil and gas industry in Alberta.  Typically, 
the owner of minerals in situ will lease to a poten-
tial producer the right to extract such minerals.  
This right is known as a working interest.  A roy-
alty is an unencumbered share or fractional interest 
in the gross production of such working interest.  A 
lessor’s royalty is a royalty granted to (or reserved 
by) the initial lessor.  An overriding royalty or a 
gross overriding royalty is a royalty granted nor-
mally by the owner of a working interest to a 
third party in exchange for consideration which 
could include, but is not limited to, money or serv-
ices (e.g., drilling or geological surveying) (G. J. 
Davies, “The Legal Characterization of Overriding 
Royalty Interests in Oil and Gas” (1972), 10 Alta. 
L. Rev. 232, at p. 233).  The rights and obligations 

 James C. Crawford, c.r., Frank R. Dearlove et 
Scott H. D. Bower, pour les intimés.

 Version française du jugement de la Cour rendu 
par

Le juge Major — 

I. Introduction

 Le présent pourvoi vise une demande que la 
Banque de Montréal, appelante, a présentée à un 
juge de la Cour du Banc de la Reine de l’Alberta sié-
geant en chambre afin qu’il statue, en droit, qu’une 
redevance dérogatoire ne peut constituer un intérêt 
foncier.  Plusieurs défendeurs se sont opposés à la 
demande.  Au nombre des opposants figuraient les 
intimés devant notre Cour, Enchant Resources Ltd. 
(« Enchant ») et D. S. Willness (« Willness »), titu-
laires de redevances dérogatoires qui prétendaient 
détenir un intérêt foncier.  Le juge a fait droit à la 
demande de la Banque.  La Cour d’appel de l’Al-
berta a infirmé cette décision, statuant qu’une rede-
vance dérogatoire peut être un intérêt foncier.  Notre 
Cour a rejeté le pourvoi, avec motifs à suivre.

II. Les faits

 Les pièces produites et les plaidoiries des avo-
cats révèlent que les arrangements en matière de 
redevances sont de pratique courante en Alberta 
dans le secteur de l’exploration et de la production 
pétrolières et gazières.  D’ordinaire, le propriétaire 
des minéraux in situ donne à bail à un producteur 
potentiel le droit d’extraire ces minéraux.  Pour 
désigner ce droit, on utilise l’expression « parti-
cipation directe ».  Une redevance est une part ou 
participation fractionnaire non grevée dans la pro-
duction brute issue de cette participation directe.  La 
redevance du bailleur est une redevance accordée au 
bailleur initial (ou qu’il se réserve).  Une redevance 
dérogatoire ou redevance dérogatoire brute est une 
redevance accordée normalement par le titulaire 
d’une participation directe à un tiers en échange 
d’une contrepartie qui peut comprendre notamment 
une somme d’argent ou des services (par exemple, 
le forage ou les études géologiques) (G. J. Davies, 
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of the two types of royalties are identical.  The 
only difference is to whom the royalty was initially 
granted. 

 The appellant Bank of Montreal was a secured 
creditor of Dynex Petroleum Ltd. (“Dynex”), a cor-
poration in liquidation.  The trustee in bankruptcy 
wanted to sell all the oil and gas properties of 
Dynex.  One issue was whether any such sale would 
be subject to overriding royalties arising out of the 
working interest held by Dynex.  Also, there were 
several competing claims against the appellant, 
which by the time of this appeal had narrowed to 
the overriding royalties of the respondents Enchant 
and Willness, who claimed a preference by way of a 
caveat filed in the South Alberta Land Registration 
District, claiming an interest in Dynex’s working 
interest as a result of services performed for Dynex 
and/or its predecessors.  The respondents claimed 
their royalty rights comprised interests in land and 
claimed priority over the appellant because their 
interests, as protected by caveats, preceded the 
appellant’s loans to Dynex and its predecessors.  
The appellant submitted that at common law an 
interest in land could not arise from an incorporeal 
hereditament and therefore the respondents’ over-
riding royalties (which arose from a working inter-
est, an incorporeal hereditament) did not rank higher 
in priority than the appellant’s security interest.

 This case pits this ancient common law rule 
against a common practice in the oil and gas indus-
try.  The Court is asked to resolve the apparent con-
flict.

III.  Judicial History

 The appellant applied to the Court of Queen’s 
Bench of Alberta ((1995), 39 Alta. L.R. (3d) 66) 
for a preliminary determination that the overriding 
royalty interests do not constitute interests in land.  
The learned chambers judge, Rooke J. in allowing 
the application held at para. 3 that:

« The Legal Characterization of Overriding Royalty 
Interests in Oil and Gas » (1972), 10 Alta. L. 
Rev. 232, p. 233).  Les mêmes droits et obligations 
se rattachent aux deux types de redevance.  Seul les 
différencie le fait que la redevance n’est pas accor-
dée initialement à la même personne.

 La Banque de Montréal, appelante, était un créan-
cier garanti de Dynex Petroleum Ltd. (« Dynex »), 
société en voie de liquidation.  Le syndic de faillite 
voulait vendre tous les avoirs gaziers et pétroliers 
de Dynex.  La question se posait donc de savoir si 
la vente serait conclue sous réserve des redevances 
dérogatoires provenant de la participation directe 
détenue par Dynex.  De plus, l’appelante se voyait 
opposer plusieurs réclamations concurrentes dont 
ne subsistaient plus, au moment du présent pourvoi, 
que les redevances dérogatoires des intimés Enchant 
et Willness, qui revendiquaient un rang prioritaire en 
invoquant une opposition déposée au bureau d’en-
registrement foncier du district du sud de l’Alberta, 
faisant valoir un intérêt dans la participation directe 
détenue par Dynex par suite de la fourniture de ser-
vices à Dynex ou à ses prédécesseurs.  Les intimés 
soutenaient que leurs droits de redevance compor-
taient des intérêts fonciers et prétendaient prendre 
rang avant l’appelante parce que leurs intérêts pro-
tégés par les oppositions étaient antérieurs aux prêts 
consentis par l’appelante à Dynex et à ses prédéces-
seurs.  L’appelante a soutenu que, en common law, 
un intérêt foncier ne pouvait dériver d’un héritage 
incorporel et que, partant, les redevances dérogatoi-
res des intimés (dérivées d’une participation directe 
et, donc, d’un héritage incorporel) ne prenaient pas 
rang avant la sûreté qu’elle détenait.

 La présente affaire oppose cette ancienne règle 
de common law et une pratique courante du secteur 
pétrolier et gazier.  La Cour est appelée à trancher ce 
conflit apparent.

III. Historique des procédures judiciaires

 L’appelante a demandé à la Cour du Banc de la 
Reine de l’Alberta ((1995), 39 Alta. L.R. (3d) 66) de 
statuer, par une décision préliminaire, que les droits 
de redevance dérogatoire ne constituaient pas des 
intérêts fonciers.  Le juge Rooke siégeant en chambre 
a fait droit à la demande en ces termes, au par. 3 :
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. . . as a matter of law, a lessee of an oil and gas lease 
(which is a profit à prendre), which is in itself an inter-
est in land, obtained from a lessor (whether the Crown or 
freehold), cannot in law pass on an interest in land to a 
third party.

He also concluded that if an interest in land could 
issue from a profit à prendre, which he held that it 
could not, the matter could not be determined sum-
marily as evidence would be necessary to examine 
the language of the instruments and the intentions 
of the parties.

 After a review of policy considerations, industry 
practice and Canadian and United States case law, 
the Alberta Court of Appeal ((1999), 74 Alta. L.R. 
(3d) 219) concluded that overriding royalty interests 
can constitute interests in land if intended by the 
parties.  For substantially the same reasons as the 
Court of Appeal, I conclude that overriding royalty 
interests can be interests in land.

IV.  Issue

 Can an overriding royalty issued from a working 
interest (an incorporeal hereditament) be an interest 
in land?

V.  Analysis

 At common law, an interest in land could issue 
from a corporeal hereditament but not from an 
incorporeal hereditament.  “Corporeal heredita-
ment” is defined by The Dictionary of Canadian 
Law (2nd ed. 1995) as:

1. A material object in contrast to a right.  It may include 
land, buildings, minerals, trees or fixtures. . . .

2. Land. . . .

“Incorporeal hereditament” is defined as:

1. “(A right) . . . in land, which (includes) such things as 
rent charges, annuities, easements, profits à prendre, and 
so on.”. . .

[TRADUCTION] . . . en droit, le preneur à bail d’une con-
cession pétrolière et gazière (qui est un profit à prendre), 
qui est en soi un intérêt foncier, obtenue d’un bailleur 
(location de la Couronne ou location à bail franche), ne 
peut, en common law, transmettre un intérêt foncier à un 
tiers.

Il a également conclu que, si un intérêt foncier pou-
vait dériver d’un profit à prendre — solution qu’il 
a écartée —, la question ne pourrait être tranchée 
sommairement, car une preuve serait nécessaire aux 
fins de l’examen des termes des instruments et de 
l’intention des parties.

 Après avoir examiné les considérations de prin-
cipe, la pratique du secteur d’activité en cause et 
la jurisprudence canadienne et américaine, la Cour 
d’appel de l’Alberta ((1999), 74 Alta. L.R. (3d) 219) 
a conclu que les droits de redevance dérogatoire 
pouvaient constituer des intérêts fonciers si telle 
était l’intention des parties.  M’appuyant essentiel-
lement sur les mêmes motifs que la Cour d’appel, je 
suis d’avis que les droits de redevance dérogatoire 
peuvent constituer des intérêts fonciers.

IV.  La question en litige

 Une redevance dérogatoire issue d’une participa-
tion directe (un héritage incorporel) peut-elle cons-
tituer un intérêt foncier?

V. Analyse

 En common law, un intérêt foncier pouvait être 
issu d’un héritage corporel, mais non d’un héritage 
incorporel.  Dans le Dictionary of Canadian Law (2e 
éd. 1995), la notion de « corporeal hereditament » 
(héritage corporel) est définie comme suit :

[TRADUCTION]

1.  Chose matérielle par contraste avec un droit.  Peut 
s’entendre de fonds de terre, bâtiments, minéraux, arbres 
ou accessoires fixes. . .

2.  Fonds de terre. . .

L’expression « incorporeal hereditament » (héri-
tage incorporel) est définie comme suit :

[TRADUCTION]

1.  « (Droit) . . . sur un fonds de terre, qui (inclut) des 
choses telles que les rentes-charges, annuités, servitudes, 
profits à prendre, etc. » . . .
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2. Property which is not tangible but can be inherited. . . .

 In Berkheiser v. Berkheiser, [1957] S.C.R. 387, 
at p. 392, Rand J. held that an oil and gas lease, the 
interest from which an overriding royalty is cre-
ated, can be a profit à prendre, an interest in land.  
A profit à prendre is an incorporeal hereditament.  
The appellant has submitted that at common law, 
an interest in land could not issue from an incorpo-
real hereditament and therefore overriding royalties 
cannot be interests in land.

 Canadian case law suggests otherwise.  In 
Saskatchewan Minerals v. Keyes, [1972] S.C.R. 703, 
the majority declined to decide whether an overrid-
ing royalty could be an interest in land.  However, 
Laskin J. in dissent specifically addressed that issue.  
He did not find the distinction between corporeal 
and incorporeal hereditaments to be useful in this 
context and discussed the difficulty of conforming 
new commercial concepts to anachronistic catego-
ries at p. 722:

 The language of “corporeal” and “incorporeal” does 
not point up the distinction between the legal interest and 
its subject-matter.  On this distinction, all legal interests 
are “incorporeal”, and it is only the unconfronted force 
of a long history that makes it necessary in this case to 
examine certain institutions of property in the common 
law provinces through an antiquated system of classifi-
cation and an antiquated terminology.  The association 
of rents and royalties has run through the cases (as in Re 
Dawson and Bell, supra, the Berkheiser case, supra, and 
cf. Attorney-General of Ontario v. Mercer, at p. 777) but 
without the necessity hitherto in this Court to test them 
against the common law classifications of interests in 
land or to determine whether those classifications are 
broad enough to embrace a royalty in gross.

 Laskin J. referred to Berkheiser, supra, where 
Rand J. held that a royalty was analogous to rent.  
While that case involved a lessor’s royalty, Laskin 
J. found that although theoretically the holder of 
a lessor’s royalty holds an interest in reversion, 
whereas the holder of an overriding royalty does 
not, since in essence the two interests are identical, 

2.  Bien qui n’est pas matériel, mais qui peut être transmis 
par voie héréditaire . . .

 Dans Berkheiser c. Berkheiser, [1957] R.C.S. 
387, p. 392, le juge Rand a décidé qu’une concession 
pétrolière et gazière, l’intérêt dont est issue une 
redevance dérogatoire, peut être un profit à pren-
dre, un intérêt foncier.  Un profit à prendre est un 
héritage incorporel.  L’appelante a prétendu que, en 
common law, un intérêt foncier ne pouvait être issu 
d’un héritage incorporel et que, par conséquent, les 
redevances dérogatoires ne pouvaient pas constituer 
des intérêts fonciers.

 La jurisprudence canadienne semble indiquer le 
contraire.  Dans Saskatchewan Minerals c. Keyes, 
[1972] R.C.S. 703, la Cour suprême à la majorité 
s’est abstenue de décider si une redevance déroga-
toire pouvait constituer un intérêt foncier.  Toutefois, 
le juge Laskin, dissident, s’est intéressé précisément 
à cette question.  Il n’a pas jugé la distinction entre 
les héritages corporels et incorporels utile dans ce 
contexte et il a traité de la difficulté de concilier les 
concepts modernes du commerce et les catégories 
anachroniques à la p. 722 :

 Les expressions « corporel » et « incorporel » ne font 
pas ressortir la distinction entre l’intérêt en droit et l’objet 
auquel il se rattache.  D’après cette distinction tous les 
intérêts en droit sont « incorporels », et c’est l’autorité 
jamais attaquée d’une longue évolution historique qui 
nous oblige ici à étudier certaines institutions de la pro-
priété dans les provinces régies par la common law au 
moyen d’un système de classification suranné et d’une 
terminologie surannée.  Les rentes et les redevances ont 
été associées dans la jurisprudence (par exemple, dans 
les cause Re Dawson and Bell et Berkheiser, précitées; 
voir aussi Attorney General of Ontario v. Mercer, p. 777), 
mais jusqu’à maintenant, cette Cour n’a jamais eu à les 
analyser en regard de la classification des intérêts dans un 
bien-fonds en common law, ni à déterminer si cette clas-
sification est assez générale pour englober une redevance 
existant par elle-même.

 Le juge Laskin s’est reporté à la décision 
Berkheiser, précitée, où le juge Rand a décidé 
qu’une redevance était assimilable à une rente.  
Bien que cette affaire ait porté sur une redevance 
de bailleur, le juge Laskin a estimé que, même si 
en théorie le titulaire d’une redevance de bailleur 
détient un intérêt de réversion, ce qui n’est pas le 
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there should be no distinction between the two roy-
alty interests in their treatment as interests in land.  
The effect of Laskin J.’s reasons was to render inap-
plicable, at least insofar as overriding royalties, the 
common law rule against creating interests in land 
out of incorporeal interests.

 Laskin J. concluded that the overriding royalty 
was an interest in land, analogous to a rent-charge.  
It is significant that he did not find all overriding 
royalty interests to be interests in land.  He held that 
the intentions of the parties judged by the language 
creating the royalty would determine whether the 
parties intended to create an interest in land or to 
create contractual rights only.

 In Scurry-Rainbow Oil Ltd. v. Galloway Estate 
(1993), 138 A.R. 321 (Q.B.), aff’d (1994), 157 
A.R. 65 (C.A.), and in Canco Oil and Gas Ltd. v. 
Saskatchewan (1991), 89 Sask. R. 37 (Q.B.), Hunt 
J. and Matheson J. respectively relied upon the dis-
sent in Keyes, supra, to find that lessor royalties can 
be interests in land depending on the intentions of 
the parties and the language used to create the inter-
est.  The Court of Appeal in Scurry-Rainbow did not 
base its decision on this issue.

 The appellant referred to cases that held roy-
alty interests not to be interests in land.  (See St. 
Lawrence Petroleum Ltd. v. Bailey Selburn Oil & 
Gas Ltd., [1963] S.C.R. 482; Vanguard Petroleums 
Ltd. v. Vermont Oil & Gas Ltd., [1977] 2 W.W.R. 66 
(Alta. S.C.T.D.); Isaac v. Cook (1982), 44 C.B.R. 39 
(N.W.T.S.C.); Guaranty Trust Co. v. Hetherington 
(1987), 50 Alta. L.R. (2d) 193 (Q.B.), aff’d in part 
[1989] 5 W.W.R. 340 (Alta. C.A.); Vandergrift v. 
Coseka Resources Ltd. (1989), 67 Alta. L.R. (2d) 
17 (Q.B.); Nova Scotia Business Capital Corp. v. 
Coxheath Gold Holdings Ltd. (1993), 128 N.S.R. 
(2d) 118 (S.C.).)  Although each of these cases held 
that the royalty therein is not an interest in land, they 
do not support the proposition that a royalty cannot 
be an interest in land.  In each case the court found 

cas du titulaire d’une redevance dérogatoire, il n’y 
avait pas lieu de faire de distinction entre ces deux 
redevances dans l’effet qui leur est attribué à titre 
d’intérêts fonciers, puisque les deux intérêts sont 
essentiellement identiques.  Les motifs du juge 
Laskin ont eu pour effet de rendre inapplicable, du 
moins quant aux redevances dérogatoires, la règle 
de common law interdisant la création d’intérêts 
fonciers à partir d’intérêts incorporels.

 Le juge Laskin a conclu que la redevance déro-
gatoire était un intérêt foncier, analogue à une 
rente-charge.  Il est significatif qu’il n’ait pas jugé 
que toutes les redevances dérogatoires étaient des 
intérêts fonciers.  Il a estimé que les intentions des 
parties révélées par les termes du contrat de rede-
vance permettraient de décider si les parties avaient 
l’intention de créer un intérêt foncier ou uniquement 
des droits contractuels.

 Dans Scurry-Rainbow Oil Ltd. c. Galloway Estate 
(1993), 138 A.R. 321 (B.R.), conf. par (1994), 157 
A.R. 65 (C.A.), et dans Canco Oil and Gas Ltd. c. 
Saskatchewan (1991), 89 Sask. R. 37 (B.R.), les 
juges Hunt et Matheson, respectivement, se sont 
fondés sur l’opinion dissidente exprimée dans 
Keyes, précité, pour conclure que les redevances de 
bailleur pouvaient être des intérêts fonciers selon 
les intentions des parties et les termes employés 
pour créer l’intérêt.  La Cour d’appel dans Scurry-
Rainbow n’a pas fondé sa décision sur cette question.

 L’appelante a cité des décisions où il a été jugé 
que des droits de redevance n’étaient pas des inté-
rêts fonciers.  (Voir St. Lawrence Petroleum Ltd. c. 
Bailey Selburn Oil & Gas Ltd., [1963] R.C.S. 482; 
Vanguard Petroleums Ltd. c. Vermont Oil & Gas Ltd., 
[1977] 2 W.W.R. 66 (C.S. 1re inst. Alb.); Isaac c. 
Cook (1982), 44 C.B.R. 39 (C.S.T.N.-O.); Guaranty 
Trust Co. c. Hetherington (1987), 50 Alta. L.R. (2d) 
193 (B.R.), conf. en partie par [1989] 5 W.W.R. 340 
(C.A. Alb.); Vandergrift c. Coseka Resources Ltd. 
(1989), 67 Alta. L.R. (2d) 17 (B.R.); Nova Scotia 
Business Capital Corp. c. Coxheath Gold Holdings 
Ltd. (1993), 128 N.S.R. (2d) 118 (C.S.).)  Bien que 
dans toutes ces décisions, il ait été statué que la rede-
vance en cause n’était pas un intérêt foncier, elles ne 
permettent pas d’affirmer qu’une redevance ne peut 
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jamais être un intérêt foncier.  Dans chacune, la cour 
a conclu que les termes employés par les parties 
pour créer l’intérêt ne révélaient pas l’intention de 
créer un intérêt foncier.

 La thèse selon laquelle les redevances peuvent 
constituer des intérêts fonciers est étayée par l’ar-
ticle de W. H. Ellis, « Property Status of Royalties 
in Canadian Oil and Gas Law » (1984), 22 Alta. L. 
Rev. 1, p. 10 :

 [TRADUCTION]  Les redevances, telles qu’utilisées 
dans le secteur des hydrocarbures, n’ont de sens que 
si elles constituent des intérêts de propriété dans les 
minéraux non encore produits.  Les titulaires des droits 
miniers doivent pouvoir créer de tels intérêts, s’ils préci-
sent clairement que telle est leur intention.

 Dans l’article intitulé « Can a Gross Overriding 
Royalty Be an Interest in Land? », publié dans Oil 
& Gas Agreements Update (1989), J. F. Newman 
conclut que, la plupart du temps, il est de l’intention 
des parties à un contrat de redevance dérogatoire 
que le droit de redevance constitue un intérêt fon-
cier.  En fait foi la pratique courante qui consiste à 
enregistrer des oppositions au bureau d’enregistre-
ment des titres fonciers de l’Alberta afin de protéger 
ces intérêts.

 Le secteur des hydrocarbures, qui s’est développé 
en grande partie dans la seconde moitié du XXe 
siècle et continue d’évoluer, est régi par un ensemble 
de lois et de règles de common law.  L’application 
des notions de common law à une industrie nou-
velle ou en évolution est utile, car elle fournit aux 
intervenants de l’industrie et aux tribunaux un cadre 
juridique à l’intérieur duquel structurer les activités 
de ce secteur.  Il n’est guère étonnant que certaines 
notions de common law élaborées dans des contex-
tes sociaux, industriels et juridiques différents soient 
inapplicables dans le contexte particulier de ce sec-
teur d’activité et de ses pratiques.

 L’appelante n’a pu invoquer aucune raison de 
principe convaincante justifiant le maintien de la 
règle de common law qui interdit la création d’un 
intérêt foncier à partir d’un héritage incorporel, si ce 
n’est la fidélité aux principes de common law.  Étant 
donné, d’une part, la coutume dans le secteur des 

that the language used by the parties in creating the 
interest did not evidence the intention to create an 
interest in land.

 That royalties can be interests in land finds sup-
port in W. H. Ellis’s “Property Status of Royalties in 
Canadian Oil and Gas Law” (1984), 22 Alta. L. Rev. 
1, at p. 10: 

 Royalties, as used in the oil and gas industry, make 
sense only if they are property interests in unproduced 
minerals.  Owners of mineral rights should be able to 
create them as such if they make clear their intent to do 
so.  

 In Oil & Gas Agreements Update (1989), J. F. 
Newman in his article “Can a Gross Overriding 
Royalty Be an Interest in Land?” concludes that 
most parties to an overriding royalty interest intend 
for such interest to be an interest in land.  Evidence 
of this is the common practice of registering caveats 
in the Land Titles Office of Alberta seeking to pro-
tect that interest.

 The oil and gas industry, which developed largely 
in the second half of the 20th century and continues 
to evolve, is governed by a combination of statute 
and common law.  The application of common law 
concepts to a new or developing industry is useful 
as it provides the participants in the industry and 
the courts some framework for the legal structure 
of the industry.  It should come as no surprise that 
some common law concepts, developed in different 
social, industrial and legal contexts, are inapplicable 
in the unique context of the industry and its prac-
tices.

 The appellant could not offer any convincing 
policy reasons for maintaining the common law 
prohibition on the creation of an interest in land 
from an incorporeal hereditament other than fidelity 
to common law principles.  Given the custom in the 
oil and gas industry and the support found in case 
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hydrocarbures et, d’autre part, l’appui fourni par la 
jurisprudence, il est opportun et raisonnable que la 
loi reconnaisse qu’un droit de redevance dérogatoire 
peut constituer un intérêt foncier, à condition que 
telle soit l’intention des parties.

 La Cour d’appel de l’Alberta nous offre des 
réflexions convaincantes sur l’évolution du droit, au 
par. 52 :

 [TRADUCTION]  Il n’est pas nécessaire d’appliquer 
les principes qui se dégagent de l’argument précité pour 
empêcher qu’une redevance dérogatoire ne constitue un 
intérêt foncier, et ce pour plusieurs raisons.  D’abord, 
il n’est pas nécessaire de classer les redevances et les 
redevances dérogatoires dans les catégories classiques 
du droit des biens en common law qui ne s’accordent 
pas avec les réalités du secteur pétrolier et gazier, ni de 
les assujettir aux définitions ésotériques des catégories 
classiques.  Ensuite, certaines sources semblent indiquer 
qu’il est possible qu’un intérêt incorporel (une redevance 
dérogatoire) soit créé à partir d’un intérêt incorporel.  
Enfin, même si cela n’était pas possible, nous ne serions 
pas tenus de suivre la règle aveuglément, puisque, pour 
reprendre les propos du juge Holmes dans « The Path 
of the Law » (1897) 10 Harv. L. Rev. 457, p. 469, il est 
« choquant que la valeur d’une règle de droit ne tienne 
qu’à son ancienneté, dût-elle remonter à Henri IV », et 
« encore plus choquant que son fondement ait disparu 
depuis longtemps, mais qu’elle subsiste en raison d’un 
passéisme aveugle. »

 Dans Friedmann Equity Developments Inc. c. 
Final Note Ltd., [2000] 1 R.C.S. 842, 2000 CSC 34, 
par. 42, le juge Bastarache a mis en lumière les cas 
où une modification de la common law sera néces-
saire : 

(1)  pour permettre à la common law de suivre l’évo-
lution de la société;

(2)  pour préciser un principe de droit;

(3)  pour éliminer une contradiction.

De plus, la modification doit être graduelle et ses 
conséquences doivent pouvoir être évaluées.

 Dans le présent pourvoi, pour préciser le droit en 
matière de redevances dérogatoires, l’interdiction de 
créer un intérêt foncier à partir d’un héritage incor-
porel est inapplicable.  Une redevance qui est un 
intérêt foncier peut être créée à partir d’un héritage 

law, it is proper and reasonable that the law should 
acknowledge that an overriding royalty interest can, 
subject to the intention of the parties, be an interest 
in land.

 The Alberta Court of Appeal offered compelling 
insight into the evolution of the law at para. 52:

 The principles inherent in the above argument need 
not be applied to prevent an overriding royalty from being 
an interest in land for a number of reasons.  First, royal-
ties and ORRs need not be classified into a traditional 
common law property category unsuited to the realities 
of the oil and gas industry and need not be subject to the 
arcane strictures of traditional categories.  Second, some 
authorities suggest it is possible to have an incorporeal 
interest (an overriding royalty) created from an incorpo-
real interest.  Third, even if it is not possible, the rule need 
not be blindly adhered to because, as stated by Mr. Justice 
Holmes in “The Path of the Law” (1897) 10 Harv. L. Rev. 
457 at p. 469, it is “revolting to have no better reason for 
a rule of law than that so it was laid down in the time of 
Henry IV,” and “still more revolting if the grounds upon 
which it was laid down have vanished long since, and the 
rule persists from blind imitation of the past.”

 In Friedmann Equity Developments Inc. v. Final 
Note Ltd., [2000] 1 S.C.R. 842, 2000 SCC 34, at 
para. 42, Bastarache J. outlined when changes to the 
rules of common law are necessary: 

(1) to keep the common law in step with the evolu-
tion of society, 

(2) to clarify a legal principle, or

(3) to resolve an inconsistency.

In addition, the change should be incremental, and 
its consequences must be capable of assessment.

 In this appeal, to clarify the status of overriding 
royalties, the prohibition of the creation of an inter-
est in land from an incorporeal hereditament is inap-
plicable.  A royalty which is an interest in land may 
be created from an incorporeal hereditament such as 
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incorporel tel qu’une participation directe ou un 
profit à prendre, si telle est l’intention des parties.

 Dans Vandergrift, précité, p. 26, le juge Virtue dit 
succinctement :

[TRADUCTION] . . . il semble assez clair que, selon le 
droit canadien, un droit de redevance ou un droit de 
redevance dérogatoire peut être un intérêt foncier si les 
conditions suivantes sont réunies :

 (1)  les termes employés pour décrire l’intérêt sont 
suffisamment précis pour démontrer l’intention des par-
ties que la redevance constitue un intérêt foncier, plutôt 
qu’un droit contractuel sur une fraction des hydrocarbu-
res extraits du sol; 

 (2)  l’intérêt dont est issue la redevance est lui-même 
un intérêt foncier.

VI.  Conclusion

 Le pourvoi est rejeté avec dépens en faveur des 
intimés.

 Pourvoi rejeté.

 Procureurs de l’appelante : Jones, Rogers, 
Toronto.

 Procureurs des intimés : McDonald Crawford; 
Bennett Jones, Calgary.

a working interest or a profit à prendre, if that is the 
intention of the parties.

 Virtue J. in Vandergrift, supra, at p. 26, succinctly 
stated:

. . . it appears reasonably clear that under Canadian law a 
“royalty interest” or an “overriding royalty interest” can 
be an interest in land if:

 1)  the language used in describing the interest is 
sufficiently precise to show that the parties intended the 
royalty to be a grant of an interest in land, rather than a 
contractual right to a portion of the oil and gas substances 
recovered from the land; and 

 2)  the interest, out of which the royalty is carved, is 
itself an interest in land.

VI.  Conclusion

 The appeal is dismissed with costs to the respond-
ents.

 Appeal dismissed.

 Solicitors for the appellant:  Jones, Rogers, 
Toronto.

 Solicitors for the respondents:  McDonald 
Crawford; Bennett Jones, Calgary.
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