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Division 3

Judicial Review of Board Decisions

Judicial Review of Board Decisions

Division 4

Inquiries by the Board

Referrals to the Board

Report

Division 5

General Matters

Referral of unfair assessment to Minister
Required changes to rolls

Right to continue proceedings
Obligation to pay taxes

Prohibition

Power of Board re contempt

Rules re procedures

Powers of the Board

Admissible evidence at hearing
Hearings open to public

Decision admissible on judicial review
Immunity

Regulations
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527.2
528
529
530
531
532
533
534

535
535.1
535.2

536
537
538
539
540

541
542
543
544
545
546
546.1
547
548
549
550
551

Part 13

Liability of Municipalities, Enforcement of Municipal
Law and Other Legal Matters

Division 1

Liability of Municipalities

Acting in accordance with statutory authority
Non-negligence actions

Exercise of discretion

Inspections and maintenance

Show on roads

Repair of roads, public places and public works
Things on or adjacent to roads

Public works affecting land

Division 2

Liability of Councillors and Others
Protection of councillors and municipal officers
Protection of sporting commissions

Protection of fire service organizations
Division 3

Challenging Bylaws and Resolutions
Application to the Court of Queen’s Bench
Procedure

Validity relating to public participation
Reasonableness

Effect of councillor being disqualified

Division 4

Enforcement of Municipal Law

Definitions

Municipal inspections and enforcement

Court authorized inspections and enforcement
Inspecting meters

Order to remedy contraventions

Order to remedy dangers and unsightly property
Caveat

Review by council

Appeal to Court of Queen’s Bench

Municipality remedying contraventions
Municipality remedying dangers and unsightly property
Emergencies
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552
553
553.1
553.2
554
554.1
555
556

557
558
559
560
562
563
564
565
566
567
568
569

570
570.01
570.1
571
572
573
574
575
575.1
575.2
576
577
578
579
579.1
580

Recovery of amounts owing by civil action
Adding amounts owing to tax roll

Adding amounts owing to property tax roll
Adding amounts owing to business tax roll
Injunction

Municipality’s costs in actions

Bylaw enforcement officers

Powers and duties of bylaw enforcement officers
Division 5

Offences and Penalties

General offences

Offences applicable to officials
Unauthorized use of heraldic emblems
Documents used to enforce bylaws
Obstructing construction of public work or utilities
Stop-cock

Operating a business without a licence
Prosecutions

Penalty

Order for compliance

Fines and penalties

Civil liability not affected

Part 14
General Ministerial Powers

Intermunicipal disagreements

Measures to ensure compliance with ALSA regional plans
Information

Inspection

[Inquiry

Bank accounts

Directions and dismissal

Official administrator as supervisor

Reports of official administrators

Enforcement where municipality under supervision
Remuneration for official administrator

Providing Minister with copies and information
Delegation

Fees

Minister's decisions

Regulations
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581
582
583
584
585
586
587
588
588.1
589
590
591
592
593
594
595
596
597
598
599
600
601
602

602.01

602.02
602.021
602.03
602.04
602.05
602.06
602.07
602.08
602.09

Part 15
Improvement Districts

Formation order

Contents of order

Changes to improvement districts
Orders published

Regulations Act

Application of other enactments
General power of Minister
Council

Expense allowance

Delegation by Minister

Hamlets

Employees

Roads

Estimate of expenditures
Machinery and equipment and designated industrial property
Trust account for revenue
Expenditures

Public accounts

Settlement of accounts
Investments

Borrowing

Acquisition of land

Agreements for services

Part 15.1
Regional Services Commissions

Interpretation

Division 1

Establishment and Operation
Establishing commissions
Compliance with ALSA regional plans
Corporation

Board of directors

Directors representing Province
Delegation

Bylaws

Meetings

Control of profit corporations
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602.1
602.11
602.12

602.125
602.13
602.14
602.15
602.16

602.17
602.18
602.19

602.2
602.21
602.22
602.23
602.24
602.25
602.26
602.27
602.28
602.29

602.3
602.31
602.32
602.33
602.34

602.35
602.36
602.37
602.371
602.372

602.38
602.381
602.39

Division 2

Powers

Natural person powers

Service area

Traffic Safety Act

Acquisition of land in adjoining province or territory
Expropriation

Public utility disputes

Other disputes

Order

Division 3

Financial Matters

Payments to board

Financial year

Operating budget

Contents of operating budget
Deficiency

Capital budget

Contents of capital budget
Expenditure of money

Civil liability of directors

Authorized investments

Use of borrowed money

Borrowing

Debt limit regulations

Civil liability of directors

Loans and guarantees

Financial information return

Audited financial statements
Distribution of returns and statements
Division 4

Minister’s Powers

Inspection

Directions and dismissal

Official administrator as supervisor
Reports of official administrators
Enforcement where regional services commission under
supervision

Remuneration for official administrator
Providing Minister with copies and information
Application of provisions outside this Part
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602.4

602.5

603
603.1
604
605
606
606.1
607
608
609
610
611
612
613
615
615.1
615.2

616
617
618
618.1
618.2

619
620
621

622

Disestablishing a commission

Division 5
Transitional

Transitional regulations

Part 16
Miscellaneous

Lieutenant Governor in Council regulations
Validation of regulations

Ministerial regulations

Altering dates and time periods
Requirements for advertising
Advertisement bylaw

Service of documents

Sending documents

Adverse possession of land

Lost or unclaimed property

Unclaimed utility deposits

Certified copies

Calgary Charter

Crowsnest Pass

Municipal emergency exemption
Agreements under Aeronautics Act (Canada)

Part 17
Planning and Development

Definitions

Purpose of this Part

Non-application of this Part

Exemption

Bylaws binding

Division 1

Other Authorizations, Compensation
NRCB, ERCB, AER, AEUB or AUC authorizations
Conditions prevail

Compensation

Division 2

Land Use Policies

Land use policies
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623
624
625
626
627
627.1
627.2
627.3
628
628.1
629
630
630.1
630.2

631
631.1

632

633

634
635

636
637
638
638.1
638.2

Division 3

Planning Authorities
Subdivision authority
Development authority
Intermunicipal service agency
Municipal planning commission
Appeal board established
Clerks

Qualifications

Regulations

Appeal board established
Immunity

Appeal board evidence
Signature evidence

Fees

Compliance with ALSA regional plans
Division 4

Statutory Plans

Intermunicipal Development Plans

Intermunicipal development plans
Order for intermunicipal development plan

Municipal Development Plans

Municipal development plans

Area Structure Plans

Area structure plan

Area Redevelopment Plans

Area redevelopment plans
Plan contents

General Provisions

Statutory plan preparation

Effect of plans

Plans consistent

Conflict with ALSA regional plans
Listing and publishing of policies
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639
639.1
640
640.1
641
642
643
644
645
646

647
648
648.01
648.1
649
650
651
651.1
651.2

652
653
653.1
654
655
656
657
658
659
660

661
661.1
662

Division 5

Land Use

Land use bylaw

Protection of agricultural operations
Land use bylaw

Alternative time periods for applications
Designation of direct control districts
Permitted and discretionary uses

Non-conforming use and non-conforming buildings

Acquisition of land designated for public use
Stop order

Enforcement of stop order

Division 6

Development Levies and Conditions
Redevelopment levies

Off-site levy

Intermunicipal off-site levy

Appeal of off-site levy

Levy bylaws

Condition of issuing development permit
Agreements re oversize improvements
Restrictive covenant

Encroachment agreements

Division 7

Subdivision of Land

Subdivision approval required
Application for subdivision approval
Subdivision applications

Approval of application

Conditions of subdivision approval
Decision

Subdivision registration

Cancellation of plan of subdivision
Collection of taxes

Cancellation registered

Division 8

Reserve Land, Land for Roads and Utilities
Land dedication

Land for conservation reserve

Roads, utilities, etc.

28




RSA 2000
MUNICIPAL GOVERNMENT ACT Chapter M-26

663
664
664.1
664.2
665
666
667
668
669
670

671
672
673
674
674.1
674.2
675
676
677

678
679
680
681
682

683
683.1

684
685
686
687

Reserves not required

Environmental reserve

Agreement respecting environmental reserve
Conservation reserve

Designation of municipal land

Municipal and school reserves

Money in place of municipal, school reserve
Additional municipal and school reserve
Deferment of municipal and school reserves
Allocation of municipal and school reserve
Division 9

Use and Disposal of Reserve Land

Use of reserve land, money

Transfer of school and other reserves to municipality
Transfer to school authority

Disposal of municipal and school reserve
Disposal of conservation reserve

Removal of designation as conservation reserve
Removal of designation as municipal reserve
Changes to environmental reserve’s use or boundaries
Road, etc., over reserve land

Division 10
Subdivision and Development Appeals

Subdivision Appeals

Appeals

Notice of hearing

Hearing and decision

Failure to make decision
Endorsement of subdivision plan

Development Permits
Permit

Development applications
Development Appeals

Permit deemed refused
Grounds for appeal
Appeals

Hearing and decision
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688
689

690
691

692
693
693.1
694

697

708.01
708.011

708.02
708.03
708.04
708.041
708.05
708.06
708.07
708.08
708.09

708.1
708.11

Court of Appeal

Law, jurisdiction appeals
Decision on appeal

Division 11
Intermunicipal Disputes

Intermunicipal disputes
Board hearing

Division 12

Bylaws, Regulations
Planning bylaws

Airport vicinity regulations
Development in floodways
Regulations

Division 13
Transitional

Zoning caveat

Part 17.1
Growth Management Boards

Interpretation

Purpose

Division 1

Establishment and Operation of Growth
Management Boards

Establishing growth management board
Corporation

Appointment of representative

Meetings of growth management board
Powers and duties of growth management board
Compliance with ALSA regional plans
Delegation

Bylaws

Annual report of growth management board
Division 2

Approval and Effective Date of Growth Plan
Approval of growth plan

Effective date of growth plan
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708.12
708.13
708.14
708.15

708.16
708.17
708.18
708.19

708.2
708.21
708.22
708.23
708.24
708.25

708.26
708.27

708.28
708.29
708.3
708.31
708.32
708.321

708.33

708.34
708.35
708.36

Division 3

Effect of Growth Plan

Actions must conform with growth plan

Plan prevails

Conformity with growth plan

Conflict with ALSA regional plans

Division 4

General Matters

Effect of regulation on existing statutory plans
Information must be provided

Matters before the Municipal Government Board
Limitation of actions

No remedy

Proceedings barred

No expropriation or injurious affection

Appeal or dispute resolution mechanism
Ministerial orders

Transitional

Part 17.2
Intermunicipal Collaboration

Definitions

Purpose

Division 1

Intermunicipal Collaboration Framework
Framework is mandatory

Contents of framework

Relationship to intermunicipal development plan
Conflict or inconsistency

Term and review

Participation by Indian bands and Metis settlements
Division 2

Framework Created by Agreement

Method of creating framework

Division 3

Arbitration

Application
Arbitration
Role of arbitrator
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708.37
708.38
708.39

708.4
708.41
708.42
708.43

708.44
708.45
708.46

708.47
708.48
708.49

708.5
708.51
708.52

710

Role of municipality

Matters to be considered by arbitrator

Creation of framework by arbitrator
Municipalities must amend bylaws

Costs of arbitrator

Order must be filed

Measure to ensure compliance with frameworks

Division 4

Resolving Disputes Under Existing Framework

Definitions
Binding dispute resolution process
Enforcement of decision maker's orders
Division 5

General

Regulations Act does not apply
Jurisdiction of arbitrator

Limitation period

Arbitration Act

Paramountcy of Part 17.2

Regulations

Part 18
Transitional Provisions

Transitional regulations

Preamble

WHEREAS Alberta’s municipalities, governed by democratically
elected officials, are established by the Province, and are
empowered to provide responsible and accountable local
governance in order to create and sustain safe and viable
communities;

WHEREAS Alberta’s municipalities play an important role in
Alberta’s economic, environmental and social prosperity today and
in the future;

WHEREAS the Government of Alberta recognizes the importance
of working together with Alberta’s municipalities in a spirit of
partnership to co-operatively and collaboratively advance the
interests of Albertans generally; and

WHEREAS the Government of Alberta recognizes that Alberta’s
municipalities have varying interests and capacity levels that
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require flexible approaches to support local, intermunicipal and
regional needs;

THEREFORE HER MAJESTY, by and with the advice and

consent of the Legislative Assembly of Alberta, enacts as follows:

Interpretation
1(1) Inthis Act,

(a) “ALSA regional plan” means a regional plan as defined in
the Alberta Land Stewardship Act;

(a.1) “business” means

(i) acommercial, merchandising or industrial activity or
undertaking,

(ii) aprofession, trade, occupation, calling or
employment, or

(iii) an activity providing goods or services,
whether or not for profit and however organized or
formed, including a co-operative or association of

persons;

(b) “by-election” means an election to fill a vacancy on a
council other than at a general election;

(c) “chief administrative officer” means a person appointed to
a position under section 205;

(d) “chiefelected official” means the person elected or
appointed as chief elected official under section 150;

(&) “council” means

(i) the council of a city, town, village, summer village,
municipal district or specialized municipality,

(ii) repealed 1995 c24 s2,
(iii) the council of a town under the Parks Towns Act, or

(iv) the council of a municipality incorporated by a
special Act;

(f) “council committee” means a committee, board or other

body established by a council under this Act but does not
include an assessment review board established under
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®
(b

@

@

(k)

(k.1)

(k.2)

(k.3)

M

(m)

section 454 or a subdivision and development appeal
board established under section 627,

“councillor” includes the chief elected official;

“designated officer” means a person appointed to a
position established under section 210(1);

“elector” means a person who is eligible to vote in the
election for a councillor under the Local Authorities
Election Act;

“enactment” means

(i) an Act of the Legislature of Alberta and a regulation
made under an Act of the Legislature of Alberta, and

(ii) an Act of the Parliament of Canada and a statutory
instrument made under an Act of the Parliament of
Canada,

but does not include a bylaw made by a council;

“general election” means an election held to fill vacancies

on council caused by the passage of time, and includes a

first election;

“growth management board” means a growth
management board established under Part 17.1;

“Indian band” means a band within the meaning of the
Indian Act (Canada);

“Indian reserve” means a reserve within the meaning of
the Indian Act (Canada);

“Land Compensation Board” means the Land
Compensation Board established under the Expropriation
Act,

“local authority” means

(i) amunicipal authority,

(ii) aregional health authority under the Regional Health
Authorities Act,

(iii) aregional services commission, and
(iv) the board of trustees of a district or division as

defined in the School Act;
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(m)

(0)

®)

(@)

)

(s)

®

()

“market value” means the amount that a property, as
defined in section 284(1)(r), might be expected to realize
if it is sold on the open market by a willing seller to a
willing buyer;

“Minister” means the Minister determined under section
16 of the Government Organization Act as the Minister
responsible for this Act;

“municipal authority” means a municipality, improvement
district and special area and, if the context requires, in the
case of an improvement district and special area,

(i) the geographical area of the improvement district or
special area, or

(ii) the Minister, where the improvement district or
special area is authorized or required to act;

“Municipal Government Board” means the Municipal
Government Board established under Part 12, and
includes any panel of the Board,

“municipal purposes” means the purposes set out in
section 3;

“municipality” means

(i) acity, town, village, summer village, municipal
district or specialized municipality,

(ii) repealed 1995 c24 s2,
(iif) atown under the Parks Towns Act, or
(iv) a municipality formed by special Act,

or, if the context requires, the geographical area within the
boundaries of a municipality described in subclauses (i) to

(iv);

“natural person powers” means the capacity, rights,
powers and privileges of a natural person;

“owner” means
(1) inrespect of unpatented land, the Crown,
(ii) 1in respect of other land, the person who is registered

under the Land Titles Act as the owner of the fee
simple estate in the land, and
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(ili) in respect of any property other than land, the person
in lawful possession of it;

(v) “parcel of land” means
(i) where there has been a subdivision, any lot or block
shown on a plan of subdivision that has been
registered in a land titles office;

(ii) where a building affixed to the land that would
without special mention be transferred by a transfer
of land has been erected on 2 or more lots or blocks
shown on a plan of subdivision that has been

registered in a land titles office, all those lots or
blocks;

(iii) a quarter section of land according to the system of
surveys under the Surveys Act or any other area of
land described on a certificate of title;

(w) “pecuniary interest” means pecuniary interest within the
meaning of Part 5, Division 6;

(x) “population” means population as defined and determined
in accordance with the regulations;

(y) “public utility” means a system or works used to provide
one or more of the following for public consumption,
benefit, convenience or use:

(i) water or steam;

(ii) sewage disposal;

(iii) public transportation operated by or on behalf of the
municipality;

(iv) irrigation;

(v) drainage;

(vi) fuel;
(vii) electric power;
(viii) heat;

(ix) waste management;

(x) residential and commercial street lighting,
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and includes the thing that is provided for public
consumption, benefit, convenience or use;

(y.1) “regional services commission” means a regional services
commission under Part 15.1;

(z) “road” means land

(i) shown as aroad on a plan of survey that has been
filed or registered in a land titles office, or

(ii) used as a public road,

and includes a bridge forming part of a public road and
any structure incidental to a public road;

(z.1) “summer village residence” means a parcel of land having
at least one building the whole or any part of which was
designed or intended for, or is used as, a residence by one
person or as a shared residence by 2 or more persons,
whether on a permanent, seasonal or occasional basis;

(aa) “tax” means
(i) aproperty tax,
(i1) a business tax,
(iii) a business improvement area tax,
(iii.1) a community revitalization levy,
(iv) a special tax,
(v) awell drilling equipment tax,
(vi) alocal improvement tax, and
(vil) acommunity aggregate payment levy;
(bb) “taxpayer” means a person liable to pay a tax;

(cc) “whole council” means

(i) all of the councillors that comprise the council under
section 143,

(ii) ifthere is a vacancy on council and the council is not

required to hold a by-election under section 162 or
163, the remaining councillors, or
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(iif) if there is a vacancy on council and the Minister
orders that the remaining councillors constitute a
quorum under section 160 or 168, the remaining
councillors.

(1.1) The Minister may make regulations defining “meeting” for
the purposes of one or more provisions of this Act and the
regulations.

(1.2) Inthis Act, a reference to a body of water is to be interpreted
as a reference to

(a) apermanent and naturally occurring water body, or
(b) anaturally occurring river, stream, watercourse or lake.

(2) For the purposes of this Act, a municipality or group of
municipalities controls a corporation if

(a) the municipality or group of municipalities hold, other
than by way of security only, securities of the corporation
to which are attached more than 50% of the votes that
may be cast to elect directors of the corporation and, if
exercised, are sufficient to elect a majority of the directors
of the corporation, or

(b) all or a majority of its members or directors are appointed
by the municipality or group of municipalities.

(2.1) For the purposes of the definition of “summer village
residence” in subsection (1)(z.1), “building” includes a
manufactured home, mobile home, modular home or travel trailer
but does not include a tent.

(3) For the purposes of this Act, a meeting or part of a meeting is
considered to be closed to the public if

(a) any members of the public are not permitted to attend the
entire meeting or part of the meeting,

(b) the council, committee or other body holding the meeting
instructs any member of the public to leave the meeting or
part of the meeting, other than for improper conduct, or

(c) the council, committee or other body holding the meeting
holds any discussions separate from the public during the
meeting or part of the meeting.

RSA 2000 cM-26 s1;2005 ¢14 52;2013 ¢17 s2;
2015 ¢8 52;2016 ¢24 s4;2017 ¢13 s1(2);2017 ¢22 s38
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Application of Act

2(1) This Act applies to all municipalities and improvement
districts.

(2) Ifthere is an inconsistency between this Act and
(a) repealed 1995 ¢24 s3,
(b) the Parks Towns Act, or
(c¢) aspecial Act forming a municipality,

the other Act prevails.
1994 cM-26.1 52;1995 c24 3

Indian reserves

2.1 No municipality, improvement district or special area
constituted under the Special Areas Act includes land set apart as

an Indian reserve.
2016 ¢24 55;2017 c13 s2(2)

Part 1
Purposes, Powers and Capacity
of Municipalities

Municipal purposes
3 The purposes of a municipality are

(a) to provide good government,

(a.1) to foster the well-being of the environment,

(b) to provide services, facilities or other things that, in the
opinion of council, are necessary or desirable for all or a
part of the municipality,

(c) to develop and maintain safe and viable communities, and

(d) to work collaboratively with neighbouring municipalities
to plan, deliver and fund intermunicipal services.

RSA 2000 ¢cM-26 53;2016 ¢24 56,2017 ¢13 s1(3)

Corporation

4 A municipality is a corporation.
1994 ¢cM-26.1 s4

Powers, duties and functions
5 A municipality

(a) has the powers given to it by this and other enactments,
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(b) has the duties that are imposed on it by this and other
enactments and those that the municipality imposes on
itself as a matter of policy, and

(c) has the functions that are described in this and other :
enactments. e
1994 ¢cM-26.1 s5

Natural person powers

6 A municipality has natural person powers, except to the extent
that they are limited by this or any other enactment.
1994 cM-26.1 s6

Part 2
Bylaws

Division 1
General Jurisdiction

General jurisdiction to pass bylaws

7 A council may pass bylaws for municipal purposes respecting
the following matters:

(a) the safety, health and welfare of people and the protection
of people and property;

(b) people, activities and things in, on or near a public place
or place that is open to the public;

(c) nuisances, including unsightly property;
(d) transport and transportation systems;

(e) businesses, business activities and persons engaged in
business;

(f) services provided by or on behalf of the municipality;
(g) public utilities;

(h) wild and domestic animals and activities in relation to
them;

(1) the enforcement of bylaws made under this or any other
enactment, including any or all of the following;:

(i) the creation of offences;
(ii) for each offence, imposing a fine not exceeding

$10 000 or imprisonment for not more than one year,
or both;
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(g) whether the property is assessable for public school
purposes or separate school purposes, if notice has been
given to the municipality under section 156 of the School
Act;

(g.1) repealed 2016 c24 s34;

(h) ifthe property is fully or partially exempt from taxation
under Part 10, a notation of that fact;

(h.1) ifa deferral of the collection of tax under section 364.1 is
in effect for the property, a notation of that fact;

(i) any other information considered appropriate by the
municipality or required by the Minister, as the case may

be.
RSA 2000 cM-26 s303;2002 ¢19 s7; 2005 c14 s6;
2016 c24 s34;2017 ¢13 s1(22)

Contents of provincial assessment roli

303.1 The provincial assessment roll must show, for each
assessed designated industrial property, the following:

(a) a description of the type of designated industrial property;

(b) adescription sufficient to identify the location of the
designated industrial property;

(c) the name and mailing address of the assessed person;
(d) the assessment;

(e) the assessment class or classes;

(f) repealed 2017 c13 s2(9);

(g) whether the designated industrial property is assessable
for public school purposes or separate school purposes, if
notice has been given to the municipality under section
156 of the School Act,

(h) ifthe designated industrial property is exempt from
taxation under Part 10, a notation of that fact;

(i) any other information considered appropriate by the
provincial assessor.
2016 ¢24 s35;2017 ¢13 52(9)

Recording assessed persons

304(1) The name of the person described in column 2 must be
recorded on the assessment roll as the assessed person in respect of
the assessed property described in column 1.
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Column 1 Column 2
Assessed Assessed
property person

(a) a parcel of land, unless (a) the owner of the parcel
otherwise dealt with in of land;
this subsection;

(b) a parcel of land and the (b) the owner of the parcel
improvements to it, of land,;
unless otherwise dealt
with in this subsection;

(©) a parcel of land, an (©) the holder of the lease,
improvement or a parcel licence or permit or, in
of land and the the case of a parcel of
improvements to it held land or a parcel of land
under a lease, licence or and the improvements to
permit from the Crown in it, the person who
right of Alberta or occupies the land with
Canada or a municipality; the consent of that

holder or, if the land that
was the subject of a
lease, licence or permit
has been sold under an
agreement for sale, the
purchaser under that
agreement;

(d) a parcel of land forming  (d) the holder of the lease,

part of the station
grounds of, or of a right
of way for, a railway
other than railway
property, or a right of
way for, irrigation works
as defined in the
Irrigation Districts Act or
drainage works as
defined in the Drainage
Districts Act, that is held
under a lease, licence or
permit from the person
who operates the railway,
or from the irrigation
district or the board of
trustees of the drainage
district;
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licence or permit or the
person who occupies the
land with the consent of
that holder;
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Column 1 Column 2
Assessed Assessed
property person

(d.1) railway property; (d.1) the owner of the railway

property;

(e) a parcel of land and the (e) the holder of the lease,
improvements to it held licence or permit or the
under a lease, licence or person who occupies the
permit from a regional land with the consent of
airports authority, where that holder;
the land and
improvements are used in
connection with the
operation of an airport;

® a parcel of land, or a part  (f) the holder of the lease,

of a parcel of land, and
the improvements to it
held under a lease,
licence or permit from
the owner of the land
where the land and the
improvements are used
for

(i)  drilling, treating,
separating, refining
or processing of
natural gas, oil,
coal, salt, brine or
any combination,
product or
by-product of any
of them,

(ii) pipeline pumping or
compressing, or

(ili) working,
excavating,
transporting or
storing any
minerals in or under
the land referred to
in the lease, licence
or permit or under
land in the vicinity
of that land.
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Column 1 Column 2
Assessed Assessed
property person
(&) machinery and equipment (g) the owner of the
used in the excavation or machinery and
transportation of coal or equipment;
oil sands as defined in the
Qil Sands Conservation
Act,
(h) improvements to a parcel  (h) the person who owns or
of land listed in section has exclusive use of the
298 for which no improvements;
assessment is to be
prepared;
) linear property; @) the operator of the linear
property;
G) a designated ) the owner of
manufactured home on a
site in a manufactured (i) the designated
home community and manufactured
any other improvements home,
located on the site and or
owned or occupied by the
person Occupying the (ll) the manufactur'ed
designated manufactured home community
home; if the municipality
passes a bylaw to
that effect;
(k) a designated (k) the owner of the

manufactured home
located on a parcel of
land that is not owned by
the owner of the
designated manufactured
home together with any
other improvements
located on the site that
are owned or occupied
by the person occupying
the designated
manufactured home.

designated manufactured
home if the municipality
passes a bylaw to that
effect.

(2) When land is occupied under the authority of a right of entry
order as defined in the Surface Rights Act or an order made under
any other Act, it is, for the purposes of subsection (1), considered
to be occupied under a lease or licence from the owner of the land.
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(3) A person who purchases property or in any other manner
becomes liable to be shown on the assessment roll as an assessed
person

(a) must provide to the provincial assessor, in the case of
designated industrial property, or

(b) must provide to the municipality, in the case of property
other than designated industrial property,

written notice of a mailing address to which notices under this Part
and Part 10 may be sent.

(4) Despite subsection (1)(c), no individual who occupies housing
accommodation under a lease, licence or permit from a
management body under the Alberia Housing Act is to be recorded
as an assessed person if the sole purpose of the lease, licence or
permit is to provide housing accommodation for that individual.

(5) Repealed 2016 c24 s36.
(6) A bylaw passed under subsection (1)(j)(ii)
(a) must be advertised,

(b) has no effect until the beginning of the year commencing
at least 12 months after the bylaw is passed,

(c) must indicate the criteria used to designate the assessed
person, and

(d) may apply to one or more manufactured home
communities.

(7) When a bylaw is passed under subsection (1)(j)(ii), the owner
of the designated manufactured home is the assessed person for the
purpose of making a complaint under section 460(1) relating to the
designated manufactured home.

RSA 2000 cM-26 s304;2005 c14 s7;2008 ¢37 s3;
2016 24 536;2017 ¢13 s1(23)

Correction of roll

305(1) If it is discovered that there is an error, omission or
misdescription in any of the information shown on the assessment
roll,

(a) the assessor may correct the assessment roll for the
current year only, and

(b) on correcting the roll, an amended assessment notice must
be prepared and sent to the assessed person.
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Minister’s power to quash assessments

324(1) If, after an inspection under section 571 or an audit under
the regulations is completed, the Minister is of the opinion that an
assessment

(a) has not been prepared in accordance with the rules and
procedures set out in this Part and the regulations,

(b) is not fair and equitable, taking into consideration
assessments of similar property, or

(c) does not meet the standards required by the regulations,

the Minister may quash the assessment and direct that a new
assessment be prepared.

(2) On quashing an assessment, the Minister must provide
directions as to the manner and times in which

(a) the new assessment is to be prepared,
(a.1) anew notice of assessment date is to be established,

(b) the new assessment is to be placed on the assessment roll,
and

(c) amended assessment notices are to be sent to the assessed
persons.

(3) The Minister must specify the effective date of a new
assessment prepared under this section.
RSA 2000 cM-26 §324;2002 ¢19 s15;2017 ¢13 s1(28)

Minister’s power to alter an equalized assessment

325 Despite anything in this Act, the Minister may adjust an
equalized assessment at any time.

Part 10
Taxation

Division 1
General Provisions

Definitions
326(1) In this Part,

(a) “requisition” means

(1) repealed 1995 c24 s45,
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(ii) any part of the amount required to be paid into the
Alberta School Foundation Fund under section 174
of the School Act that is raised by imposing a rate
referred to in section 174 of the School Act, o

(iii) any part of the requisition of school boards under
Part 6, Division 3 of the School Act,

(iv) repealed 2008 cE-6.6 s55,

(v) the amount required to be paid to a management
body under section 7 of the Alberta Housing Act, or

(vi) the amount required to recover the costs incurred for
matters related to

(A) the assessment of designated industrial property,
and

(B) any other matters related to the provincial
assessor’s operations;

(b) “student dormitory” means a housing unit

(i) thatis used in connection with a purpose referred to
in section 362(1)(c), (d) or (e) or with a college
incorporated under a private Act of the Legislature,
and

(if) the residents of which are students of a facility used
in connection with a purpose referred to in section
362(1)(c), (d) or (e) or with a college incorporated
under a private Act of the Legislature,

but does not include a single family residence and the land
attributable to that residence;

(c) “tax arrears” means taxes that remain unpaid after
December 31 of the year in which they are imposed.

(2) For purposes of Divisions 3 and 4, “business” does not include
a constituency office of a Member of the Legislative Assembly or
any other office used by one or more Members of the Legislative
Assembly to carry out their duties and functions as Members.
RSA 2000 cM-26 5326;2008 cE-6.6 s55;
2015 c8 s48;2016 c24 48

Tax roll
327(1) Each municipality must prepare a tax roll annually.

(2) The tax roll may consist of one roll for all taxes imposed under
this Part or a separate roll for each tax imposed under this Part.
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(3) The tax roll for property tax may be a continuation of the
assessment roll prepared under Part 9 or may be separate from the
assessment roll.

(4) The fact that any information shown on the tax roll contains an
error, omission or misdescription does not invalidate any other
information on the roll or the roll itself.

1994 ¢cM-26.1 5327

Duty to provide information

328 Taxpayers must provide, on request by the municipality, any
information necessary for the municipality to prepare its tax roll.

1994 cM-26.1 5328

Contents of tax roll

329 The tax roll must show, for each taxable property or business,
the following:

(@)

(b)
©
(D

(e)

®

®

(g1

(h)

a description sufficient to identify the location of the
property or business;

the name and mailing address of the taxpayer;
the assessment;

the name, tax rate and amount of each tax imposed in
respect of the property or business;

the total amount of all taxes imposed in respect of the
property or business;

the amount of tax arrears, if any;

if any property in the municipality is the subject of an
agreement between the taxpayer and the municipality
under section 347(1) relating to tax arrears, a notation of
that fact;

if any property in the municipality is the subject of a
bylaw or agreement under section 364.1 to defer the
collection of tax, a notation of the amount deferred and
the taxation year or years to which the amount relates;

any other information considered appropriate by the
municipality.
RSA 2000 cM-26 s329;2016 c24 s49

Correction of roll
330(1) Ifitis discovered that there is an error, omission or
misdescription in any of the information shown on the tax roll, the
municipality may correct the tax roll for the current year only and
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on correcting the roll, it must prepare and send an amended tax
notice to the taxpayer.

(2) If it is discovered that no tax has been imposed on a taxable
property or business, the municipality may impose the tax for the
current year only and prepare and send a tax notice to the taxpayer.

(3) If exempt property becomes taxable or taxable property
becomes exempt under section 368, the municipality must correct
the tax roll and on correcting the roll, it must send an amended tax
notice to the taxpayer.

(4) The date of every entry made on the tax roll under this section

must be shown on the roll.
1994 cM-26.1 5330

Person liable to pay taxes

331(1) Subject to the regulations, the person liable to pay a
property tax imposed under this Part is the person who

(a) atthe time the assessment is prepared under Part 9, is the
assessed person, or

(b) subsequently becomes the assessed person.

(2) The person liable to pay any other tax imposed under this Part
is the person who

(a) atthe time the tax is imposed, is liable in accordance with
this Part or a regulation made under this Part to pay the
tax, or

(b) subsequently becomes liable in accordance with this Part
or a regulation made under this Part to pay it.
RSA 2000 cM-26 s331;2005 cl14 s11

Taxes imposed on January 1

332 Taxes imposed under this Part, other than a supplementary
property tax and a supplementary business tax, are deemed to have
been imposed on January 1.

1994 cM-26.1 5332

Tax notices
333(1) Each municipality must annually

(a) prepare tax notices for all taxable property and businesses
shown on the tax roll of the municipality, and

(b) send the tax notices to the taxpayers.
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(2) A tax notice may include a number of taxable properties and
taxable businesses if the same person is the taxpayer for all of
them.

(3) A tax notice may consist of one notice for all taxes imposed
under this Part, a separate notice for each tax or several notices
showing one or more taxes,

(4) The assessment notice and the tax notice relating to the same
property may be sent together or may be combined on one notice.
1994 ¢cM-26.1 s333

Tax agreements

333.1(1) The council of a municipality may make a tax agreement
with an assessed person who occupies or manages

(a) the municipality’s property, including property under the
direction, control and management of

(1) the municipality, or

(if) a non-profit organization that holds the property on
behalf of the municipality,

or

(b) property for the purpose of operating a professional sports
franchise.

(2) A tax agreement may provide that, instead of paying the taxes
imposed under this Part and any other fees or charges payable to
the municipality, the assessed person may make an annual payment
to the municipality calculated under the agreement.

(3) A tax agreement under this section must provide that the
municipality accepts payment of the amount calculated under the
agreement in place of the taxes and other fees or charges specified
in the agreement.

1998 c24 s24

Contents of tax notice
334(1) A tax notice must show the following:

(a) the same information that is required to be shown on the
tax roll;

(b) the date the tax notice is sent to the taxpayer;

(c) the amount of the requisitions, any one or more of which
may be shown separately or as part of a combined total;
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(d) except when the tax is a property tax, the date by which a
complaint must be made, which date must not be less than
30 days after the tax notice is sent to the taxpayer;

(e) the name and address of the designated officer with whom :
a complaint must be filed; =

(f) the dates on which penalties may be imposed if the taxes
are not paid,

(f.1) information on how to request a receipt for taxes paid;

(g) any other information considered appropriate by the &
municipality.

(2) A tax notice may show

(a) one tax rate that combines all of the tax rates set by the
property tax bylaw, or

(b) each of the tax rates set by the property tax bylaw.

(3) Despite subsection (2), a tax notice must show, separately from
all other tax rates shown on the notice, the tax rates set by the
property tax bylaw to raise the revenue to pay the requisitions

referred to in section 326(1)(a)(ii) or (vi).
RSA 2000 cM-26 s334;2016 c24 $50;2017 ¢13 51(29)

Sending tax notices

335(1) The tax notices must be sent before the end of the year in
which the taxes are imposed.

(2) If the mailing address of a taxpayer is unknown

(a) acopy of the tax notice must be sent to the mailing
address of the taxable property or business, and

(b) if the mailing address of the taxable property or business
is also unknown, the tax notice must be retained by the
municipality and is deemed to have been sent to the
taxpayer.

1994 cM-26.1 s335

Certification of date of sending tax notice

336(1) A designated officer must certify the date the tax notices
are sent under section 335.

(2) The certification of the date referred to in subsection (1) is
evidence that the tax notices have been sent and that the taxes have
been imposed.

1994 cM-26.1 s336
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Deemed receipt of tax notice

337 A tax notice is deemed to have been received 7 days after it
is sent.
1994 cM-26.1 5337 B

Correction of tax notice .
338 Ifitis discovered that there is an error, omission or =
misdescription in any of the information shown on a tax notice, the
municipality may prepare and send an amended tax notice to the
taxpayer.

1994 cM-26.1 338

Incentives =

339 A council may by bylaw provide incentives for payment of
taxes by the dates set out in the bylaw.
1994 cM-26.1 339

Instalments

340(1) A council may by bylaw permit taxes to be paid by
instalments, at the option of the taxpayer.

(2) A person who wishes to pay taxes by instalments must make an
agreement with the council authorizing that method of payment.

(3) When an agreement under subsection (2) is made, the tax
notice, or a separate notice enclosed with the tax notice, must state

(a) the amount and due dates of the instalments to be paid in
the remainder of the year, and

(b) what happens if an instalment is not paid.
1994 cM-26.1 5340

Deemed receipt of tax payment

341 A tax payment that is sent by mail to a municipality is
deemed to have been received by the municipality on the date of
the postmark stamped on the envelope.

1994 cM-26.1 s341

Receipt for payment of taxes

342 When taxes are paid to a municipality and the assessed
person requests a receipt, the municipality must provide a receipt.
RSA 2000 ¢cM-26 s342;2017 ¢13 s1(30)

Application of tax payment
343(1) A tax payment must be applied first to tax arrears.
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(2) Ifaperson does not indicate to which taxable property or
business a tax payment is to be applied, a designated officer must
decide to which taxable property or business owned by the
taxpayer the payment is to be applied.

1994 cM-26.1 5343

Penalty for non-payment in current year

344(1) A council may by bylaw impose penalties in the year in
which a tax is imposed if the tax remains unpaid after the date
shown on the tax notice.

(2) A penalty under this section is imposed at the rate set out in the
bylaw.

(3) The penalty must not be imposed sooner than 30 days after the
tax notice is sent out.
1994 cM-26.1 s344

Penalty for non-payment in other years

345(1) A council may by bylaw impose penalties in any year
following the year in which a tax is imposed if the tax remains
unpaid after December 31 of the year in which it is imposed.

(2) A penalty under this section is imposed at the rate set out in the
bylaw.

(3) The penalty must not be imposed sooner than January 1 of the
year following the year in which the tax was imposed or any later
date specified in the bylaw.

1994 cM-26.1 s345

Penalties

346 A penalty imposed under section 344 or 345 is part of the tax
in respect of which it is imposed.
1994 cM-26.1 $346

Cancellation, reduction, refund or deferral of taxes

347(1) If a council considers it equitable to do so, it may,
generally or with respect to a particular taxable property or
business or a class of taxable property or business, do one or more
of the following, with or without conditions:

(a) cancel or reduce tax arrears;

{(b) cancel or refund all or part of a tax;

(c) defer the collection of a tax.
(2) A council may phase in a tax increase or decrease resulting

from the preparation of any new assessment.
1994 cM-26.1 5347
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Tax becomes debt to municipality
348 Taxes due to a municipality

(a) are an amount owing to the municipality, -

(b) are recoverable as a debt due to the municipality,

(c) take priority over the claims of every person except the
Crown, and

(d) are a special lien
(i) on land and any improvements to the land, if the tax -
s a Bl'OBelﬂ tax, a communitx revitalization levxi a
special tax, a local improvement tax or a community

aggregate payment levy, or

(i) on goods, if the tax is a business tax, a community
revitalization levy, a well drilling equipment tax, a

X
imposed in respect of a desighated mantfactured
homein @ manufactured home community .

RSA 2000 cM-265348;2005 c14 512

Fire insurance proceeds

349(1) Taxes that have been imposed in respect of improvements
are a first charge on any money payable under a fire insurance
policy for loss or damage to those improvements.

(2) Taxes that have been imposed in respect of a business are a
first charge on any money payable under a fire insurance policy for
loss or damage to any personal property

(a) that is located on the premises occupied for the purposes
of the business, and

(b) thatis used in connection with the business and belongs to
the taxpayer.
1994 cM-26.1 5349

Tax certificates

350 Onrequest, a designated officer must issue a tax certificate
showing

(a) the amount of taxes imposed in the year in respect of the

property or business specified on the certificate and the
amount of taxes owing,

206


Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight


RSA 2000
Section 351 MUNIGIPAL GOVERNMENT ACT Chapter M-26

{(b) the total amount of tax arrears, if any, and

(c) the total amount of tax, if any, in respect of which
collection is deferred under this Part. -
RSA 2000 ¢M-26 s350;2016 ¢24 551 e

Non-taxable property
351(1) The following are exempt from taxation under this Part:

(a) property listed in section 298;
(b) any property or business in respect of which an exemption

from assessment or taxation, or both, was granted before
January 1, 1995

g
3 i

(i) by aprivate Act, or

(ii) by an order of the Lieutenant Governor in Council
based on an order of the Local Authorities Board.

(2) A council may by bylaw cancel an exemption referred to in
subsection (1)(b), with respect to any property or business.

(3) A council proposing to pass a bylaw under subsection (2) must
notify the person or group that will be affected of the proposed
bylaw.

(4) A bylaw under subsection (2) has no effect until the expiration
of one year after it is passed.

(5) A copy of a bylaw under subsection (2) must be sent to the
Minister and if the bylaw amends a private Act the Minister must
send a copy to the clerk of the Legislative Assembly.

1994 cM-26.1 5351

Limitation on time for starting proceedings
352(1) An action, suit or other proceedings for the return by a
municipality of any money paid to the municipality, whether under
protest or otherwise, as a result of a claim by the municipality,
whether valid or invalid, for payment of taxes or tax arrears must
be started within 6 months after the payment of the money to the
municipality.

(2) Ifno action, suit or other proceeding is started within the
period referred to in subsection (1), the payment made to the

municipality is deemed to have been a voluntary payment.
1994 cM-26.1 5352
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Division 2
Property Tax

Property tax bylaw ~
353(1) Each council must pass a property tax bylaw annually.

(2) The property tax bylaw authorizes the council to impose a tax

m resFect of Erogeﬁ in the municipality to raise revenue to be
used toward the payment o

(a) the expenditures and transfers set out in the budget of the
municipality, and

(b) the requisitions.
(3) The tax must not be imposed in respect of property
(a) that is exempt under section 351, 361 or 362, or
(b) that is exempt under section 363 or 364, unless the bylaw

passed under that section makes the property taxable.
1994 cM-26.1 s353

Tax rates

354(1) The property tax bylaw must set and show separately all of
the tax rates that must be imposed under this Division to raise the
revenue required under section 353(2).

(2) A tax rate must be set for each assessment class or sub-class
referred to in section 297.

(3) The tax rate may be different for each assessment class or
sub-class referred to in section 297.

(3.1) Despite subsection (3), the tax rate for the class referred to in
section 297(1)(d) and the tax rate for the sub-classes referred to in
section 297(2.1) must be set in accordance with the regulations.

(4) The tax rates set by the property tax bylaw must not be
amended after the municipality sends the tax notices to the
taxpayers unless subsection (5) applies.

(5) If after sending out the tax notices the municipality discovers
an error or omission that relates to the tax rates set by the property
tax bylaw, the Minister may by order permit a municipality to
revise the property tax bylaw and send out a revised tax notice.

RSA 2000 cM-26 5354;2016 c24 52
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Calculating tax rates
355 A tax rate is calculated by dividing the amount of revenue
required by the total assessment of all property on which that tax

rate is to be imposed. -
1994 cM-26.1 §355;1995 c24 s47

Calculating amount of tax

356 The amount of tax to be imposed under this Division in
respect of a property is calculated by multiplying the assessment

for the property by the tax rate to be imposed on that property.
1994 cM-26.1 s356

Special provision of property tax bylaw =
357(1) Despite anything in this Division, the property tax bylaw
may specify a minimum amount payable as property tax.

(1.1) Despite section 353, a council may pass a bylaw separate
from the property tax bylaw that provides for compulsory tax
instalment payments for designated manufactured homes.

(2) Ifthe property tax bylaw specifies a minimum amount payable
as property tax, the tax notice must indicate the tax rates set by the
property tax bylaw that raise the revenue required to pay the
requisition referred to in section 326(1)(a)(ii).

RSA 2000 cM-26 5357;2016 c24 s53

Tax rate for residential property
357.1 The tax rate to be imposed by a municipality on residential
property or on any sub-class of residential property must be greater

than zero.
2016 c24 s54

358 Repealed 2016 c24 s55.

Maximum tax ratio
358.1(1) In this section,

(a) “non-conforming municipality” means a municipality that
has a tax ratio greater than 5:1 as calculated using the
property tax rates set out in its most recently enacted
property tax bylaw as at May 31, 2016;

(b) “non-residential” means non-residential as defined in
section 297(4);

(c) “tax ratio”, in respect of a municipality, means the ratio of

the highest non-residential tax rate set out in the
municipality’s property tax bylaw for a year to the lowest
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residential tax rate set out in the municipality’s property
tax bylaw for the same year.

(2) No municipality other than a non-conforming municipality [
shall in any year have a tax ratio greater than 5:1.

i

(3) A non-conforming municipality shall not in any year have a tax
ratio that is greater than the tax ratio as calculated using the

property tax rates set out in its most recently enacted property tax

bylaw as at May 31, 2016.

(3.1) If in any year after 2016 a non-conforming municipality has a
tax ratio that is greater than 5:1, the non-conforming municipality e
shall reduce its tax ratio for subsequent years in accordance with
the regulations.

(4) If in any year after 2016 a non-conforming municipality has a
tax ratio that is less than the tax ratio it had in the previous year but
greater than 5:1, the non-conforming municipality shall not in any
subsequent year have a tax ratio that is greater than that new tax
ratio.

(5) Ifin any year after 2016 a non-conforming municipality has a
tax ratio that is equal to or less than 5:1, the non-conforming
municipality shall not in any subsequent year have a tax ratio
greater than 5:1.

(6) Where an order to annex land to a municipality contains
provisions respecting the tax rate or rates that apply to the annexed
land, the tax rate or rates shall not be considered for the purposes of
determining the municipality’s tax ratio.

(7) For the purposes of this section,

(a) the tax set out in a municipality’s property tax bylaw to
raise revenue to be used toward the payment of

(i) the expenditures and transfers set out in the budget of
the municipality, and

(ii) the requisitions,
shall be considered to be separate tax rates, and

(b) the tax rate for the requisitions shall not be considered for
the purposes of determining the municipality’s tax ratio.

(8) The Lieutenant Governor in Council may, for the purposes of

subsection (3.1), make regulations establishing one or more ranges

of tax ratios that must be reduced to 5:1 within a specified period.
2016 ¢24 s56;2017 c13 s1(31)
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Requisitions
359(1) When a requisition applies to only part of a municipality,
the revenue needed to pay it must be raised by imposing a tax
under this Division in respect of property in that part of the
municipality.

(2) In calculating the tax rate required to raise sufficient revenue to
pay the requisitions, a municipality may include an allowance for
non-collection of taxes at a rate not exceeding the actual rate of
taxes uncollected from the previous year’s tax levy as determined
at the end of that year.

(3) Ifin any year the property tax imposed to pay the requisitions
results in too much or too little revenue being raised for that
purpose, the council must accordingly reduce or increase the
amount of revenue to be raised for that purpose in the next year.
1994 cM-26.1 $359;1995 c24 549

Alberta School Foundation Fund requisitions

359.1(1) In this section, “Alberta School Foundation Fund
requisition” means a requisition referred to in section 326(1)(a)(ii).

(2) In 1995 and subsequent years, when an Alberta School
Foundation Fund requisition applies only to

(a) one of the assessment classes referred to in section 297,

(b) acombination of the assessment classes referred to in
section 297, or

(c) designated industrial property,

the revenue needed to pay it must be raised by imposing a tax
under this Division only in respect of property to which that one
assessment class has been assigned, property to which any
assessment class in that combination has been assigned or
designated industrial property, as the case may be.

(3) Despite subsection (2), if a council has passed bylaws under
sections 364(1.1) and 371, the council may apply an appropriate
amount received under the business tax to the payment of the
Alberta School Foundation Fund requisition on the non-residential
assessment class referred to in section 297 to offset the increase in
the tax rate applicable to that class that would otherwise result.

(4) The tax rate required to raise the revenue needed to pay the
Alberta School Foundation Fund requisition

(a) must be the same within the assessment class to which the
requisition applies if it applies to only one class,
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(b) must be the same for all assessment classes that are to be
combined if the requisition applies to a combination of
assessment classes, and

(c) must be the same for all designated industrial property.
(5), (6) Repealed by Revision.

(7) In calculating the tax rate required to raise sufficient revenue to
pay an Alberta School Foundation Fund requisition, a municipality

(a) must not include the allowances referred to in section
359(2),

(b) may impose a separate tax to raise the revenue to pay for
the allowances referred to in section 359(2), and

(¢) may include the amounts referred to in section 359(3).

(8) Section 354 does not apply to tax rates required to raise
revenue needed to pay an Alberta School Foundation Fund
requisition.

RSA 2000 ¢cM-26 $359.1;2016 ¢24 5135;2017 ¢13 s1(32)

School board requisitions

359.2(1) In this section, “school board requisition” means a
requisition referred to in section 326(1)(a)(iii).

(2) In 1995 and subsequent years, when a school board requisition
applies only to

(a) one of the assessment classes referred to in section 297,

(b) acombination of the assessment classes referred to in
section 297, or

(c) designated industrial property,

the revenue needed to pay it must be raised by imposing a tax
under this Division only in respect of property to which that one
assessment class has been assigned, property to which any
assessment class in that combination has been assigned or
designated industrial property, as the case may be.

(3) Despite subsection (2), if a council has passed bylaws under
sections 364(1.1) and 371, the council may apply an appropriate
amount received under the business tax to the payment of the
school board requisition on the non-residential assessment class
referred to in section 297 to offset the increase in the tax rate
applicable to that class that would otherwise result.
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(4) The tax rate required to raise the revenue needed to pay the
school board requisitions

(a) must be the same within the assessment class to which the
requisition applies if it applies to only one class,

(b) must be the same for all assessment classes that are to be
combined if the requisition applies to a combination of
assessment classes, and

(c) must be the same for all designated industrial property.

(5), (6) Repealed by Revision.

(7) In calculating the tax rate required to raise sufficient revenue to
pay a school board requisition, a municipality

(a) may include the allowances referred to in section 359(2),
and

(b) may include the amounts referred to in section 359(3).
(8) Section 354 does not apply to tax rates required to raise

revenue needed to pay school board requisitions.
RSA 2000 cM-26 5359.2;2016 ¢24 s135;2017 ¢13 s1(33)

Designated industrial property
assessment requisitions

359.3(1) In this section, “designated industrial property
requisition” means a requisition referred to in section 326(1)(a)(vi).

(2) The Minister must set the property tax rate for the designated
industrial property requisition.

(3) The property tax rate for the designated industrial property
requisition must be the same for all designated industrial property.
2016 c24 557

Cancellation, reduction, refund or
deferral of taxes

359.4 If'the Minister considers it equitable to do so, the Minister
may, generally or with respect to a particular municipality, cancel
or reduce the amount of a requisition payable under section

326(1)(a)(vi).

2016 ¢24 557

Tax agreement

360(1) A council may make a tax agreement with an operator of a
public utility or of linear property who occupies the municipality’s
property, including property under the direction, control and
management of the municipality.
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(2) Instead of paying the tax imposed under this Division and any
other fees or charges payable to the municipality, the tax agreement
may provide for an annual payment to the municipality by the
operator calculated as provided in the agreement.

(3) A tax agreement must provide that the municipality accepts
payment of the amount calculated under the agreement in place of
the tax and other fees or charges specified in the agreement.

(4) If a tax agreement with the operator of a public utility that
supplies fuel provides for the calculation of the payment as a
percentage of the gross revenue of the public utility, that gross
revenue is the aggregate of

gr + (qu.ns x vpu)
where:

t1

is the gross revenue of the public utility for the
year;

ccgr

“qu.ns”  is the quantity of fuel in respect of which
transportation service was provided during the
year by means of the fuel distribution system of
the provider of the public utility;

“vpu”  is the deemed value per unit quantity of fuel
determined by the Alberta Utilities Commission
for that year for the fuel in respect of which
transportation service was so provided.

(4.1) If a tax agreement with the operator of a public utility that
transports electricity by way of a transmission system, an electric
distribution system, or both, provides for the calculation of the
payment as a percentage of the gross revenue of the public utility,
that gross revenue is

(a) gr,or
(b) gr + (quns x vpu),

where:

[13

ar” is the gross revenue received by the public
utility under its distribution tariff for the year;

“qu.ns”  is the quantity of electricity in respect of which
system access service, electric distribution
service, or both, were provided during the year
by means of the transmission system, the
electric distribution system, or both, of the
provider of the public utility;
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is the deemed value per unit quantity of
electricity determined by the Alberta Utilities
Commission for that year for the electricity in
respect of which system access service, electric
distribution service, or both, were so provided.

vpu

(4.2) In subsection (4.1), “electric distribution service”, “electric
distribution system”, “electricity”, “system access service” and
“transmission system” have the meanings given to them in the
Electric Utilities Act.

(5) An agreement under this section with an operator who is

subject to regulation by the Alberta Utilities Commission is of no

effect unless it is approved by the Alberta Utilities Commission.
RSA 2000 ¢cM-26 s360; 2007 cA-37.2 s82(17)

Exemptions based on use of property
361 The following are exempt from taxation under this Division:

(a) repealed 1996 c30 27,

(b) residences and farm buildings to the extent prescribed in
the regulations;

(c) environmental reserves, conservation reserves, municipal
reserves, school reserves, municipal and school reserves
and other undeveloped property reserved for public
utilities.

RSA 2000 ¢cM-26 s361;2017 ¢13 s1(34)

Exemptions for Government, churches and other bodies

362(1) The following are exempt from taxation under this
Division:

(a) any interest held by the Crown in right of Alberta or
Canada in property other than property that is held by a
Provincial corporation as defined in the Financial
Administration Act;

(b) property held by a municipality, except the following:

(i) property from which the municipality earns revenue
and which is not operated as a public benefit;

(if) property that is operated as a public benefit but that
has annual revenue that exceeds the annual operating
costs;

(iii) an electric power system;

(iv) atelecommunications system;
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anatural gas or propane system located in a hamlet,
village, summer village, town or city or in a school
district that is authorized under the School Act to
impose taxes and has a population in excess of 500
people;

(c) property, other than a student dormitory, used in
connection with school purposes and held by

@

@i.1)

(i2)

(i)

the board of trustees of a school district, school
division or regional division,

the Regional authority for a Francophone Education
Region established under the School Act,

the operator of a charter school established under the
School Act, or

the operator of a private school registered under the
School Act;

(d) property, other than a student dormitory, used in
connection with educational purposes and held by any of
the following:

®

(i)

(i)

(iv)

W)

the board of governors of a university, technical
institute or public college under the Post-secondary
Learning Act;

the governing body of an educational institution
affiliated with a university under the Post-secondary
Learning Act;

a students association or graduate students
association of a university under the Post-secondary
Learning Act,

a students association of a technical institute or
public college under the Post-secondary Learning
Act,

the board of governors of the Banff Centre under the
Post-secondary Learning Act;

(e) property, other than a student dormitory, used in
connection with hospital purposes and held by a hospital
board that receives financial assistance from the Crown;

(f) property held by a regional services commission;

(g) repealed by RSA 2000;
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(gD

(h)

®
®

(k)

M

(m)

(m)

property used in connection with health region purposes
and held by a health region under the Regional Health
Authorities Act that receives financial assistance from the
Crown under any Act;

property used in connection with nursing home purposes
and held by a nursing home administered under the
Nursing Homes Act;

repealed 1998 c24 529;

property used in connection with library purposes and
held by a library board established under the Libraries
Act;

property held by a religious body and used chiefly for
divine service, public worship or religious education and
any parcel of land that is held by the religious body and
used only as a parking area in connection with those
purposes;

property consisting of any of the following:

(i) aparcel of land, to a maximum of 10 hectares, that is
used as a cemetery as defined in the Cemeteries Act;

(ii) any additional land that has been conveyed by the
owner of the cemetery to individuals to be used as
burial sites;

(iii) any improvement on land described in subclause (i)
or (ii) that is used for burial purposes;

property held by
(i) a foundation constituted under the Senior Citizens
Housing Act, RSA 1980 ¢S-13, before July 1, 1994,

or

(ii) a management body established under the Alberta
Housing Act,

and used to provide senior citizens with lodge
accommodation as defined in the Alberta Housing Act;

property that is
(i) owned by a municipality and held by a non-profit

organization in an official capacity on behalf of the
municipality,
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(0)

)

(ii) held by a non-profit organization and used solely for
community games, sports, athletics or recreation for
the benefit of the general public,

(iii) used for a charitable or benevolent purpose that is for
the benefit of the general public, and owned by

(A) the Crown in right of Alberta or Canada, a
municipality or any other body that is exempt
from taxation under this Division and held by a
non-profit organization, or

(B) by a non-profit organization,

(iv) held by a non-profit organization and used to provide
senior citizens with lodge accommodation as defined
in the Alberta Housing Act, or

(v) held by and used in connection with a society as
defined in the Agricultural Societies Act or with a
community association as defined in the regulations,

and that meets the qualifications and conditions in the
regulations and any other property that is described and
that meets the qualifications and conditions in the
regulations;

property

(i) owned by a municipality and used solely for the
operation of an airport by the municipality, or

(i) held under a lease, licence or permit from a
municipality and used solely for the operation of an
airport by the lessee, licensee or permittee;

a municipal seed cleaning plant constructed under an
agreement authorized by section 7 of the Agricultural
Service Board Act, to the extent of 2/3 of the assessment
prepared under Part 9 for the plant, but not including the
land attributable to the plant.

(2) Except for properties described in subsection (1)(n)(i), (ii) or
(iv), a council may by bylaw make any property that is exempt
from taxation under subsection (1)(n) subject to taxation under this
Division to any extent the council considers appropriate.

(3) A council proposing to pass a bylaw under subsection (2) must
notify, in writing, any person or group that will be affected of the
proposed bylaw.
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(4) A bylaw under subsection (2) has no effect until one year after
it is passed.
RSA 2000 cM-26 s362;2003 cP-19.5 s142;2017 ¢13 s1(35)

Electric energy generation systems exemptions

362.1 Despite sections 359.1(4) and 359.2(4), the Minister may
by order exempt, in respect of a taxation year, to any extent the
Minister considers appropriate, one or more electric power systems
used or intended for use in the generation or gathering of electricity
from taxation for the purpose of raising the revenue needed to pay
the requisitions referred to in section 326(1)(a)(ii) and (iii).

2017 ¢l13 51(36)

Exempt property that can be made taxable

363(1) The following are exempt from taxation under this
Division:

(a) property held by and used in connection with Ducks
Unlimited (Canada) under a lease, licence or permit from
the Crown in right of Alberta or Canada;

(b) property held by and used in connection with

(i) the Canadian Hostelling Association -- Northern
Alberta District,

(ii) the Southern Alberta Hostelling Association,

(iii) Hostelling International -- Canada -- Northern
Alberta, or

(iv) Hostelling International -- Canada -- Southern
Alberta,

unless the property is operated for profit or gain;

(¢) property held by and used in connection with a branch or
local unit of the Royal Canadian Legion, the Army, Navy
and Air Force Veterans in Canada or other organization of
former members of any allied forces;

(d) student dormitories.

(2) A council may by bylaw make any property listed in
subsection (1)(a), (b) or (c) subject to taxation under this Division
to any extent the council considers appropriate.

(3) A council may by bylaw make any property referred to in
subsection (1)(d) subject to taxation to any extent the council
considers appropriate other than for the purpose of raising revenue
needed to pay the requisitions referred to in section 326(1)(a).
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(4) A council proposing to pass a bylaw under subsection (2) must
notify, in writing, the person or group that will be affected of the
proposed bylaw.

(5) A bylaw under subsection (2) has no effect until the expiration
of one year after it is passed.
RSA 2000 cM-26 $363;2017 c13 s1(37)

Exemptions granted by bylaw

364(1) A council may by bylaw exempt from taxation under this
Division property held by a non-profit organization.

(1.1) A council may by bylaw exempt from taxation under this
Division machinery and equipment used for manufacturing or
processing.

(2) Property is exempt under this section to any extent the council

considers appropriate.
1994 ¢cM-26.1 5364;1995 c24 $53

Brownfield tax incentives

364.1(1) In this section, “brownfield property” means property,
other than designated industrial property, that

(a) is a commercial or industrial property when a bylaw under
subsection (2) is made or an agreement under subsection
(11) is entered into in respect of the property, or was a
commercial or industrial property at any earlier time, and

(b) in the opinion of the council making the bylaw,
(i) is, or possibly is, contaminated,
(ii) is vacant, derelict or under-utilized, and

(iif) is suitable for development or redevelopment for the
general benefit of the municipality when a bylaw
under subsection (2) is made or an agreement under
subsection (11) is entered into in respect of the

property.

(2) A council may by bylaw, for the purpose of encouraging
development or redevelopment for the general benefit of the
municipality, provide for

(a) full or partial exemptions from taxation under this
Division for brownfield properties, or

(b) deferrals of the collection of tax under this Division on
brownfield properties.

(3) A bylaw under subsection (2)
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(a) must identify the brownfield properties in respect of
which an application may be made for a full or partial
exemption or for a deferral,

(b) may set criteria to be met for a brownfield property to
qualify for an exemption or deferral,

(c) must specify the taxation year or years for which the
identified brownfield properties may qualify for an
exemption or deferral, and

(d) must specify any conditions the breach of which cancels
an exemption or deferral and the taxation year or years to
which the condition applies.

(4) Before giving second reading to a bylaw proposed to be made
under subsection (2), a council must hold a public hearing with
respect to the proposed bylaw in accordance with section 230 after
giving notice of it in accordance with section 606.

(5) An owner of brownfield property identified in a bylaw under
subsection (2) may apply in the form and manner required by the

municipality for an exemption or deferral in respect of the property.

(6) If after reviewing the application a designated officer of the
municipality determines that the brownfield property meets the
requirements of the bylaw for a full or partial exemption or for a
deferral of the collection of tax under this Division, the designated
officer may issue a certificate granting the exemption or deferral.

(7) The certificate must set out

(a) the taxation years to which the exemption or deferral
applies, which must not include any tax year earlier than
the tax year in which the certificate is issued,

(b) in the case of a partial exemption, the extent of the
exemption, and

(c) all criteria, conditions and taxation years specified in the
bylaw in accordance with subsection (3).

(8) If at any time after an exemption or deferral is granted under a
bylaw under this section a designated officer of the municipality
determines that the property did not meet or has ceased to meet a
criterion referred to in subsection (3)(b) or that a condition referred
to in subsection (3)(d) has been breached, the designated officer
must cancel the exemption or deferral for the taxation year or years
in which the criterion was not met or to which the condition
applies.
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(9) Where a designated officer refuses to grant an exemption or
deferral, a written notice of the refusal must be sent to the applicant
stating the reasons for the refusal and the date by which any
complaint must be made, which date must be 60 days after the
written notice of refusal is sent.

(10) An exemption or deferral granted under a bylaw under this
section remains valid, subject to subsection (8) and the criteria and
conditions on which it was granted, regardless of whether the
bylaw is subsequently amended or repealed or otherwise ceases to
have effect.

(11) Despite subsections (2) to (10), a council may enter into an
agreement with the owner of a brownfield property

(a) exempting, either fully or partially, the brownfield
property from taxation under this Division, or

(b) deferring the collection of tax under this Division on the
brownfield property.

(12) The agreement must specify

(a) the taxation years to which the exemption or deferral
applies, which must not include any tax year earlier than
the one in which the agreement is entered into,

(b) the conditions on which the exemption or deferral is
granted, and

(c) the consequences, rights and remedies arising in the event
of any breach.

(13) Before voting on a resolution to enter into an agreement
referred to in subsection (11), a council must hold a public hearing
with respect to the proposed agreement in accordance with section

230 after giving notice of it in accordance with section 606.
2016 c24 558

Licensed premises

365(1) Property that is licensed under the Gaming, Liquor and
Cannabis Act is not exempt from taxation under this Division,
despite sections 351(1)(b) and 361 to 364.1 and any other Act.

(2) Despite subsection (1), property listed in section 362(1)(n) in
respect of which a licence that is specified in the regulations has
been issued is exempt from taxation under this Division.

RSA 2000 cM-26 5365;2016 c24 $59;2017 c21 s28
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Grants in place of taxes

366(1) Each year a municipality may apply to the Crown for a
grant if there is property in the municipality that the Crown has an
interest in.

(2) The Crown may pay to the municipality a grant not exceeding
the amount that would be recoverable by the municipality if the
property that the Crown has an interest in were not exempt from
taxation under this Division.

(3) When calculating a grant under this section, the following must
not be considered as Crown property unless subsection (4) applies:

(a) property listed in section 298;
(b) museums and historical sites;
(c) public works reserves;

(d) property used in connection with academic, trade, forestry
or agricultural schools, colleges or universities, including
student dormitories;

(e) property used in connection with hospitals and institutions
for mentally disabled persons;

(f) property owned by an agent of the Crown in respect of
which another enactment provides for payment of a grant
in place of a property tax;

(g) property in respect of which the Crown is not the assessed
person.

(4) If any of the property listed in subsection (3) is a single family
residence, the property must be considered as Crown property
when calculating a grant under this section.

(5) The Crown may pay a grant under this section in respect of
property referred to in subsection (3)(g) if in the Crown’s opinion it

is appropriate to do so.
1994 cM-26.1 $366;1996 ¢30 531

Property that is partly exempt and partly taxable

367 A property may contain one or more parts that are exempt
from taxation under this Division, but the taxes that are imposed
against the taxable part of the property under this Division are
recoverable against the entire property.

1994 cM-26.1 s367
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Changes in taxable status of property

368(1) An exempt property or part of an exempt property becomes
taxable if

(a) the use of the property changes to one that does not
qualify for the exemption, or

(b) the occupant of the property changes to one who does not
qualify for the exemption.

(2) A taxable property or part of a taxable property becomes
exempt if

(a) the use of the property changes to one that qualifies for
the exemption, or

(b) the occupant of the property changes to one who qualifies
for the exemption.

(3) If'the taxable status of property changes, a tax imposed in
respect of it must be prorated so that the tax is payable only for the
part of the year in which the property, or part of it, is not exempt.

(4) When a designated manufactured home is moved out of a
municipality,

(a) it becomes exempt from taxation by that municipality
when it is moved, and

(b) it becomes taxable by another municipality when it is

located in that other municipality.
1994 cM-26.1 s368;1996 ¢30 s32;1998 c24 s31

Supplementary property tax bylaw
369(1) Ifin any year a council passes a bylaw authorizing
supplementary assessments to be prepared in respect of property,
the council must, in the same year, pass a bylaw authorizing it to
impose a supplementary tax in respect of that property.

(2) A council that passes a bylaw referred to in subsection (1) must
use the tax rates set by its property tax bylaw as the supplementary
tax rates to be imposed.

(2.01) A council may pass a bylaw authorizing it to impose a
supplementary tax for designated industrial property only if it
passes a bylaw authorizing it to impose a supplementary tax in
respect of all other property in the municipality.

(2.1) Despite subsection (2), the tax rates required to raise the

revenue to pay requisitions referred to in sections 192 and 194 of
the School Act must not be applied as supplementary tax rates.

224



RSA 2000 —
Section 370 MUNICIPAL GOVERNMENT ACT Chapter M-26 b

(3) The municipality must prepare a supplementary property tax

roll, which may be a continuation of the supplementary property

assessment roll prepared under Part 9 or may be separate from that

roll. ~

(4) A supplementary property tax roll must show

(a) the same information that is required to be shown on the
property tax roll, and

(b) the date for determining the tax that may be imposed
under the supplementary property tax bylaw.

(5) Sections 327(4), 328, 330 and 331 apply in respect of a
supplementary property tax roll.

(6) The municipality must

(a) prepare supplementary property tax notices for all taxable
property shown on the supplementary property tax roll of
the municipality, and

(b) send the supplementary property tax notices to the persons
liable to pay the taxes.

(7) Sections 333(4), 334, 335, 336, 337 and 338 apply in respect of
supplementary property tax notices.
RSA 2000 cM-26 5369;2016 c24 s60

Regulations
370 The Minister may make regulations

(a) prescribing the extent to which residences and farm
buildings are exempt from taxation under this Division;

(b) respecting the calculation of a tax rate to be imposed on
linear property;

(b.1) respecting the setting of tax rates referred to in section
354(3.1);

(c) describing other property that is exempt from taxation
pursuant to section 362(1)(n), and respecting the
qualifications and conditions required for the purposes of
section 362(1)(n);

(c.1) respecting tax rolls and tax notices including, without
limitation, regulations

(i) respecting the information to be shown on a tax roll
and a tax notice;

225



Section 371

RSA 2000
MUNICIPAL GOVERNMENT ACT Chapter M-26

(c2)

(c.3)

(d)
(©

®

®

(if) providing for the method of determining the person
liable to pay a property or other tax imposed under
this Part;

(iii) respecting the sending of tax notices;

respecting designated industrial property assessment
requisitions and designated industrial property requisition
tax bylaws, including, without limitation, regulations
respecting the application of any provision of this Act,
with or without modification, to a designated industrial
property assessment requisition or a designated industrial
property requisition tax bylaw, or both;

respecting tax exemptions and deferrals under section
364.1;

specifying licences for the purposes of section 365(2);

defining a community association for the purposes of this
Act;

respecting the circumstances in which property is to be
considered to be used in connection with a purpose,
activity or other thing for the purposes of one or more
provisions of this Part;

respecting the circumstances in which property is to be
considered to be held by a person or entity for the
purposes of one or more provisions of this Part.
RSA 2000 cM-26 s370;2005 cl14 s13;
2016 c24 s61;2017 ¢13 s1(38)

Division 3
Business Tax

Business tax bylaw

371(1)

Each council may pass a business tax bylaw.

(2) A business tax bylaw or any amendment to it applies to the
year in which it is passed, only if it is passed before May 1 of that

year.

1994 cM-26.1 5371

Taxable business

372(1)

The business tax bylaw authorizes the council to impose a

tax in respect of all businesses operating in the municipality except
businesses that are exempt in accordance with that bylaw.
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(2) The tax must not be imposed in respect of a business that is

exempt under section 351, 375 or 376.
1994 cM-26.1 5372

Person liable to pay business tax f,,
373(1) A tax imposed under this Division must be paid by the —
person who operates the business.

(2) A person who purchases a business or in any other manner
becomes liable to be shown on the tax roll as a taxpayer must give
the municipality written notice of a mailing address to which

notices under this Division may be sent.
1994 cM-26.1 5373 o

Contents of business tax bylaw
374(1) The business tax bylaw must

(a) require assessments of businesses operating in the
municipality to be prepared and recorded on a business
assessment roll;

(b) specify one or more of the following methods of
assessment as the method or methods to be used to
prepare the assessments:

(i) assessment based on a percentage of the gross annual
rental value of the premises;

(i.1) assessment based on a percentage of the net annual
rental value of the premises;

(if) assessment based on storage capacity of the premises
occupied for the purposes of the business;

(iii) assessment based on floor space, being the area of all
of the floors in a building and the area outside the
building that are occupied for the purposes of that
business;

(iv) assessment based on a percentage of the assessment
prepared under Part 9 for the premises occupied for
the purposes of the business;

(c) specify the basis on which a business tax may be imposed
by prescribing the following:

(i) for the assessment method referred to in clause (b)(i),
the percentage of the gross annual rental value;

(i.1) for the assessment method referred to in clause
(b)(i.1), the percentage of the net annual rental value;
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(ii) for the assessment method referred to in clause
(b)(ii), the dollar rate per unit of storage capacity;

(iii) for the assessment method referred to in clause
(b)(iii), the dollar rate per unit of floor space;

(iv) for the assessment method referred to in clause
(b)(iv), the percentage of the assessment;

(d) establish a procedure for prorating and rebating business
taxes.

(2) A business tax bylaw may

(a) establish classes of business for the purpose of grouping
businesses,

(b) specify classes of business that are exempt from taxation
under this Division,

(c¢) require that taxes imposed under this Division be paid by
instalments, or

(d) include any other information considered appropriate by
the municipality.

(3) A business tax bylaw may provide that when a lessee who is
liable to pay the tax imposed under this Division in respect of any
leased premises sublets the whole or part of the premises, the
municipality may require the lessee or the sub-lessee to pay the tax
in respect of the whole or part of the premises.

1994 cM-26.1 5374;1999 ¢11 519

Assessment not required

374.1 Despite section 374(1)(a), a municipality is not required to
prepare an assessment for any business in a class of business that is
exempt from taxation under the business tax bylaw.

1998 c24 533

Exempt businesses
375 The following are exempt from taxation under this Division:

(a) abusiness operated by the Crown;

(b) an airport operated by a regional airports authority created
under section 5(2) of the Regional Airports Authorities
Act;

(c) property

(i) owned by a municipality and used solely for the
operation of an airport by the municipality, or
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(ii) held under a lease, licence or permit from a
municipality and used solely for the operation of an
airport by the lessee, licensee or permittee;

(d) abusiness operated by a non-profit organization on
property that is exempt from taxation under section
362(1)(n).

1994 cM-26.1 5375;1995 ¢24 s57;1998 ¢24 s34

Exemption when tax is payable under Division 2
376(1) When machinery and equipment or linear property is
located on premises occupied for the purposes of a business and a
property tax has been imposed in respect of the machinery and
equipment or linear property under Division 2 of this Part in any
year, the premises on which that property is located are exempt
from taxation under this Division in that year.

(2) If in any year the activities that result from the operation of the
machinery and equipment or linear property are not the chief
business carried on at the premises, the premises on which that
property is located are not exempt from taxation under this
Division in that year.

1994 cM-26.1 5376

Business tax rate bylaw

377(1) Each council that has passed a business tax bylaw must
pass a business tax rate bylaw annually.

(2) The business tax rate bylaw must set a business tax rate.

(3) If the business tax bylaw establishes classes of business, the
business tax rate bylaw must set a business tax rate for each class.

(4) The business tax rate may be different for each class of
business established by the business tax bylaw.

(5) The tax rates set by the business tax rate bylaw must not be
amended after the municipality sends the tax notices to the
taxpayers.

1994 cM-26.1 5377

Calculating amount of tax

378 The amount of tax to be imposed under this Division in
respect of a business is calculated by multiplying the assessment
for the business by the tax rate to be imposed on that business.

1994 cM-26.1 5378

Supplementary business tax bylaw

379(1) If in any year a council passes a bylaw authorizing
supplementary assessments to be prepared in respect of businesses,
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the council must, in the same year, pass a bylaw authorizing it to
impose a supplementary tax in respect of those businesses.

(2) A council that passes a bylaw referred to in subsection (1) must
use the tax rates set by its business tax rate bylaw as the
supplementary tax rates to be imposed.

(3) The supplementary business tax must be imposed

(a) on each person who operates a business for a temporary
period and whose name is not entered on the business tax
roll,

(b) on each person who moves into new premises or opens
new premises or branches of an existing business,
although the person’s name is entered on the business tax
roll,

(c) on each person who begins operating a business and
whose name is not entered on the business tax roll, and

(d) on each person who increases the storage capacity or floor
space of the premises occupied for the purposes of a
business after the business tax roll has been prepared.

(4) The municipality must prepare a supplementary business tax
roll, which may be a continuation of the supplementary business
assessment roll or may be separate from that roll.

(5) A supplementary business tax roll must show

(a) the same information that is required to be shown on the
business tax roll, and

(b) the date for determining the tax that may be imposed
under the supplementary business tax bylaw.

(6) Sections 327(4), 328, 330 and 331 apply in respect of a
supplementary business tax roll.

(7) The municipality must

(a) prepare supplementary business tax notices for all taxable
businesses shown on the supplementary business tax roll
of the municipality, and

(b) send the supplementary business tax notices to the persons
liable to pay the taxes.

(8) Sections 333(4), 334, 335, 336, 337 and 338 apply in respect of
supplementary business tax notices.
1994 cM-26.1 $379
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Grants in place of taxes
380(1) Each year a municipality may apply to the Crown for a
grant if there is a business in the municipality operated by the
Crown. =

(2) The Crown may pay to the municipality a grant not exceeding =
the amount that would be recoverable by the municipality if the £
business operated by the Crown were not exempt from taxation

under this Division.
1994 ¢M-26.1 5380

Division 4
Business Improvement Area Tax =

Regulations

381 The Minister may make regulations respecting a business

improvement area tax.
RSA 2000 ¢cM-26 s381;2015 ¢8 s50

Division 4.1
Community Revitalization Levy

Definitions
381.1 In this Division,

(a) “incremental assessed value” means the increase in the
assessed value of property located in a community
revitalization levy area after the date the community
revitalization levy bylaw is approved by the Lieutenant
Governor in Council under section 381.2(3);

(b) “levy” means a community revitalization levy imposed
under section 381.2(2).
2005 cl4 s14

Community revitalization levy bylaw

381.2(1) Each council may pass a community revitalization levy
bylaw.

(2) A community revitalization levy bylaw authorizes the council
to impose a levy in respect of the incremental assessed value of
property in a community revitalization levy area to raise revenue to
be used toward the payment of infrastructure and other costs
associated with the redevelopment of property in the community
revitalization levy area.

(3) A community revitalization levy bylaw has no effect unless it
is approved by the Lieutenant Governor in Council.
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(4) The Lieutenant Governor in Council may approve a
community revitalization levy bylaw in whole or in part or with
variations and subject to conditions.

2005 cl4 sl4

Person liable to pay levy

381.3 A levy imposed under this Division must be paid by the
assessed persons of the property in the community revitalization
levy area.

2005 cl4 s14

Incremental assessed value not subject to
equalized assessment or requisition

381.4(1) Subject to subsection (2), the incremental assessed value
of property in a community revitalization levy area shall not be
included for the purpose of calculating

(a) an equalized assessment under Part 9, or

(b) the amount of a requisition under Part 10.

(2) Subsection (1) applies in respect of property in a community
revitalization levy area

(a) for aperiod of 20 years, or
(b) for such other period as determined by the Lieutenant
Governor in Council under section 381.5(1)(e.1), which

period may not exceed 40 years,

from the year in which the community revitalization levy bylaw is

made.
2005 c14 s14;2018 c20 s12
Regulations
381.5(1) The Lieutenant Governor in Council may make
regulations

(a) establishing any area in Alberta as a community
revitalization levy area;

(b) respecting a levy including, without limitation, regulations
respecting the minimum and maximum levy that may be
imposed and the application of the levy;

(c) respecting the assessment of property, including
identifying or otherwise describing the assessed person in
respect of the property, in a community revitalization levy
area;
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(d)

(e)

(e.)

®

respecting assessment rolls, assessment notices, tax rolls
and tax notices in respect of property in a community
revitalization levy area;

respecting the application of any provision of this Act,
with or without modification, to a community
revitalization levy bylaw or a community revitalization
levy, or both;

determining the period for which section 381.4(1) applies
to a community revitalization levy area;

respecting any other matter necessary or advisable to
carry out the intent and purpose of this Division.

(2) A regulation under subsection (1) may be specific to a
municipality or general in its application.

2005 c14 514;2018 ¢20 512

Division 5
Special Tax

Special tax bylaw
382(1) Each council may pass a special tax bylaw to raise revenue
to pay for a specific service or purpose by imposing one or more of
the following special taxes:

(@)
(b)
(©)
(d)
(e)
®

€))
)]

®
(k)

a waterworks tax;

a sewer tax;

a boulevard tax;

a dust treatment tax;
a paving tax;

a tax to cover the cost of repair and maintenance of roads,
boulevards, sewer facilities and water facilities;

repealed 2008 cE-6.6 s55;

a tax to enable the municipality to provide incentives to
health professionals to reside and practice their
professions in the municipality;

a fire protection area tax;

a drainage ditch tax;

a tax to provide a supply of water for the residents of a
hamlet;
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(1) arecreational services tax.

(2) A special tax bylaw must be passed annually.
RSA 2000 cM-26 $382;2008 cE-6.6 s55

Taxable property

383(1) The special tax bylaw authorizes the council to impose the
tax in respect of property in any area of the municipality that will
benefit from the specific service or purpose stated in the bylaw.

(2) The tax must not be imposed in respect of property that is
exempt under section 351.
1994 cM-26.1 s383

Contents of special tax bylaw
384 The special tax bylaw must

(a) state the specific service or purpose for which the bylaw is
passed,

(b) describe the area of the municipality that will benefit from
the service or purpose and in which the special tax is to be
imposed,

(c) state the estimated cost of the service or purpose, and
(d) state whether the tax rate is to be based on
(i) the assessment prepared in accordance with Part 9,
(ii) each parcel of land,
(iii) each unit of frontage, or
(iv) each unit of area,

and set the tax rate to be imposed in each case.
1994 cM-26.1 s384

Condition
385 A special tax bylaw must not be passed unless the estimated
cost of the specific service or purpose for which the tax is imposed
is included in the budget of the municipality as an estimated
expenditure.
1994 cM-26.1 5385

Use of revenue

386(1) The revenue raised by a special tax bylaw must be applied
to the specific service or purpose stated in the bylaw.
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(2) Ifthere is any excess revenue, the municipality must advertise
the use to which it proposes to put the excess revenue.
1994 cM-26.1 5386

Person liable to pay special tax

387 The person liable to pay the tax imposed in accordance with
a special tax bylaw is the owner of the property in respect of which
the tax is imposed.

1994 ¢cM-26.1 5387;1999 cl11 s20

Division 6
Well Drilling Equipment Tax

Well drilling equipment tax bylaw

388(1) Each council may pass a well drilling equipment tax
bylaw.

(2) The well drilling equipment tax bylaw authorizes the council to
impose a tax in respect of equipment used to drill a well for which
a licence is required under the Oil and Gas Conservation Act.

1994 cM-26.1 s388

Person liable to pay the tax

389 A tax imposed under this Division must be paid by the
person who holds the licence required under the Oil and Gas
Conservation Act in respect of the well being drilled.

1994 cM-26.1 s389

Calculation of the tax

390(1) The Minister may make regulations prescribing the well
drilling equipment tax rate.

(2) A tax imposed under this Division must be calculated in
accordance with the tax rate prescribed under subsection (1).
1994 cM-26.1 5390

Division 7
Local Improvement Tax
Definition
391 In this Division, “local improvement” means a project
(a) that the council considers to be of greater benefit to an

area of the municipality than to the whole municipality,
and

(b) that is to be paid for in whole or in part by a tax imposed

under this Division.
1994 cM-26.1 s391
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Petitioning rules

392(1) Sections 222 to 226 apply to petitions under this Division,
except as they are modified by this section.

(2) A petition is not a sufficient petition unless

(a) itis signed by 2/3 of the owners who would be liable to
pay the local improvement tax, and

(b) the owners who sign the petition represent at least 1/2 of
the value of the assessments prepared under Part 9 for the
parcels of land in respect of which the tax will be
imposed.

(3) If a parcel of land is owned by more than one owner, the
owners are considered as one owner for the purpose of subsection

Q).

(4) If a municipality, school division, school district or health
region under the Regional Health Authorities Act is entitled to sign
a petition under this Division, it may give notice to the council
prior to or at the time the petition is presented to the council that its
name and the assessment prepared for its land under Part 9 are not
to be counted in determining the sufficiency of a petition under
subsection (2), and the council must comply with the notice.

(5) If acorporation, church, organization, estate or other entity is
entitled to sign a petition under this Division, the petition may be
signed on its behalf by a person who

(a) is at least 18 years old, and

(b) produces on request a certificate authorizing the person to
sign the petition.
1994 cM-26.1 §392;1994 cR-9.07 525(24)

Proposal of local improvement

393(1) A council may on its own initiative propose a local
improvement.

(2) A group of owners in a municipality may petition the council
for a local improvement.
1994 cM-26.1 s393

Local improvement plan

394 Ifalocal improvement is proposed, the municipality must
prepare a local improvement plan.
1994 ¢cM-26.1 s394

Contents of plan
395(1) A local improvement plan must

236



RSA 2000
Section 395 MUNICIPAL GOVERNMENT ACT Chapter M-26

(a) describe the proposed local improvement and its location,
(b) identify

(1) the parcels of land in respect of which the local
improvement tax will be imposed, and

(it) the person who will be liable to pay the local
improvement tax,

(c) state whether the tax rate is to be based on
(i) the assessment prepared in accordance with Part 9, &
(i1) each parcel of land,
(iii) each unit of frontage, or
(iv) each unit of area,
(d) include the estimated cost of the local improvement,

(e) state the period over which the cost of the local
improvement will be spread,

(f) state the portion of the estimated cost of the local
improvement proposed to be paid

(i) by the municipality,

(ii)) from revenue raised by the local improvement tax,
and

(iii) from other sources of revenue,
and

(g) include any other information the proponents of the local
improvement consider necessary.

(2) The estimated cost of a local improvement may include

(a) the actual cost of buying land necessary for the local
improvement,

(b) the capital cost of undertaking the local improvement,

(c) the cost of professional services needed for the local
improvement,

(d) the cost of repaying any existing debt on a facility that is
to be replaced or rehabilitated, and
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(e) other expenses incidental to the undertaking of the local
improvement and to the raising of revenue to pay for it.
1994 ¢cM-26.1 5395

Procedure after plan is prepared
396(1) When a local improvement plan has been prepared, the
municipality must send a notice to the persons who will be liable to
pay the local improvement tax.

(2) A notice under subsection (1) must include a summary of the
information included in the local improvement plan.

(3) Subject to subsection (3.1), if a petition objecting to the local
improvement is filed with the chief administrative officer within 30
days from the notices’ being sent under subsection (1) and the chief
administrative officer declares the petition to be sufficient, the
council must not proceed with the local improvement.

(3.1) The council may, after the expiry of one year after the
petition is declared to be sufficient, re-notify in accordance with
subsections (1) and (2) the persons who would be liable to pay the
local improvement tax.

(4) If a sufficient petition objecting to the local improvement is not
filed with the chief administrative officer within 30 days from
sending the notices under subsection (1), the council may
undertake the local improvement and impose the local
improvement tax at any time in the 3 years following the sending
of the notices.

(5) When a council is authorized under subsection (4) to undertake
a local improvement and

(a) the project has not been started, or
(b) the project has been started but is not complete,

the council may impose the local improvement tax for one year,
after which the tax must not be imposed until the local
improvement has been completed or is operational.

1994 cM-26.1 $396;1995 ¢24 s58

Local improvement tax bylaw

397(1) A council must pass a local improvement tax bylaw in
respect of each local improvement.

(2) A local improvement tax bylaw authorizes the council to
impose a local improvement tax in respect of all land in a particular
area of the municipality to raise revenue to pay for the local
improvement that benefits that area of the municipality.
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(2.1) Despite subsection (2), where the local improvement that is
the subject of a local improvement tax bylaw of a council of a
municipality is a road to benefit Crown land within an area of the
municipality, the local improvement tax bylaw does not authorize
the council to impose a local improvement tax to raise revenue to
pay for the local improvement unless, before it receives second
reading, the bylaw is approved by the Minister responsible for the
administration of the Crown land.

(3) Despite section 351(1), no land is exempt from taxation under
this section.
RSA 2000 cM-26 5397;2015 ¢8 s51

Contents of bylaw

398(1) A local improvement tax bylaw must

(a) include all of the information required to be included in
the local improvement plan,

(b) provide for equal payments during each year in the period
over which the cost of the local improvement will be
spread,

(c) setauniform tax rate to be imposed on
(i) the assessment prepared in accordance with Part 9,
(ii) each parcel of land,
(iif) each unit of frontage, or
(iv) each unit of area,
based on the cost of the local improvement less any
financial assistance provided to the municipality by the

Crown in right of Canada or Alberta, and

(d) include any other information the council considers
necessary.

(2) The local improvement tax bylaw may set the uniform tax rate
based on estimated average costs throughout the municipality for a
similar type of local improvement and that rate applies whether the
actual cost of the local improvement is greater or less than the
uniform tax rate.

1994 cM-26.1 5398

Start-up of a local improvement

399 The undertaking of a local improvement may be started, the
local improvement tax bylaw may be passed and debentures may
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be issued before or after the actual cost of the local improvement
has been determined.
1994 cM-26.1 399

Person liable to pay local improvement tax

400 The person liable to pay the tax imposed in accordance with
a local improvement tax bylaw is the owner of the parcel of land in
respect of which the tax is imposed.

1994 cM-26.1 s400

Paying off a local improvement tax

401(1) The owner of a parcel of land in respect of which a local
improvement tax is imposed may pay the tax at any time.

(2) Ifthe local improvement tax rate is subsequently reduced under
section 402 or 403, the council must refund to the owner the
appropriate portion of the tax paid.

1994 cM-26.1 5401

Variation of local improvement tax bylaw
402(1) If, after a local improvement tax has been imposed, there is

(a) asubdivision affecting a parcel of land, or
(b) aconsolidation of 2 or more parcels of land,

in respect of which a local improvement tax is payable, the council,
with respect to future years, must revise the local improvement tax
bylaw so that each of the new parcels of land bears an appropriate
share of the local improvement tax.

(2) If, after a local improvement tax has been imposed,

(a) there is a change in a plan of subdivision affecting an area
that had not previously been subject to a local
improvement tax, and

(b) the council is of the opinion that as a result of the change
the new parcels of land receive a benefit from the local
improvement,

the council, with respect to future years, must revise the local
improvement tax bylaw so that each benefitting parcel of land
bears an appropriate share of the local improvement tax.

1994 cM-26.1 s402

Variation of local improvement tax rate

403(1) If, after a local improvement tax rate has been set, the
council
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(a) receives financial assistance from the Crown in right of
Canada or Alberta or from other sources that is greater
than the amount estimated when the local improvement
tax rate was set, or

(b) refinances the debt created to pay for the local
improvement at an interest rate lower than the rate
estimated when the local improvement tax rate was set,

the council, with respect to future years, may revise the rate so that
each benefitting parcel of land bears an appropriate share of the
actual cost of the local improvement.

(2) If, after a local improvement tax rate has been set, an alteration
is necessary following a complaint under Part 11 or an appeal
under Part 12 that is sufficient to reduce or increase the revenue
raised by the local improvement tax bylaw in any year by more
than 5%, the council, with respect to future years, may revise the
rate so that the local improvement tax bylaw will raise the revenue
originally anticipated for those years.

(3) If, after a local improvement tax rate has been set, it is
discovered that the actual cost of the local improvement is higher
than the estimated cost on which the local improvement tax rate is
based, the council may revise, once only over the life of the local
improvement, the rate with respect to future years so that the local
improvement tax bylaw will raise sufficient revenue to pay the
actual cost of the local improvement.

1994 cM-26.1 s403;1999 c11 s21

Unusual parcels

404 If some parcels of land in respect of which a local
improvement tax is to be imposed appear to call for a smaller or
larger proportionate share of the tax because they are corner lots or
are differently sized or shaped from other parcels, those parcels
may be assigned the number of units of measurement the council
considers appropriate to ensure that they will bear a fair portion of
the local improvement tax.

1994 cM-26.1 5404

Municipality’s share of the cost

405(1) A council may by bylaw require the municipality to pay
the cost of any part of a local improvement that the council
considers to be of benefit to the whole municipality.

(2) A bylaw under subsection (1) must be advertised if the cost to
be paid by the municipality exceeds 50% of the cost of the local
improvement less any financial assistance provided to the
municipality by the Crown in right of Canada or Alberta.
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(3) If financial assistance is provided to the municipality by the
Crown in right of Canada or Alberta for a local improvement, the
council must apply the assistance to the cost of the local
improvement.

1994 cM-26.1 s405

Land required for local improvement

406(1) If a parcel of land is required before a local improvement
can be proceeded with, the council may agree with the owner of the
parcel that in consideration of

(a) the dedication or gift to the municipality of the parcel of
land required, or

(b) arelease of or reduction in the owner’s claim for
compensation for the parcel of land,

the remainder of the owner’s land is exempt from all or part of the
local improvement tax that would otherwise be imposed.

(2) The tax roll referred to in section 327 must be prepared in
accordance with an agreement under this section, despite anything
to the contrary in this Act.

1994 cM-26.1 5406

Exemption from local improvement tax

407(1) If a sanitary or storm sewer or a water main is constructed
along a road or constructed in addition to or as a replacement of an
existing facility

(a) along which it would not have been constructed except to
reach some other area of the municipality, or

(b) in order to provide capacity for future development and
the existing sanitary and storm sewers and water mains
are sufficient for the existing development in the area,

the council may exempt from taxation under the local improvement
tax bylaw, to the extent the council considers fair, the parcels of
land abutting the road or place.

(2) If alocal improvement tax is imposed for a local improvement
that replaces a similar type of local improvement,

(a) the balance owing on the existing local improvement tax
must be added to the cost of the new local improvement,
or

(b) the council must exempt the parcels of land in respect of
which the existing local improvement tax is imposed from
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the tax that would be imposed for the new local

improvement.
1994 cM-26.1 5407
Sewers
408(1) A municipality may construct a local improvement for
sewer if

(a) the council approves the construction,

(b) the construction is recommended by the Minister of
Health or the medical health officer, and

(c) the council considers it to be in the public interest to do
so.

(2) The owners of the parcels of land that benefit from a local
improvement for sewer have no right to petition against its
construction.

RSA 2000 cM-26 s408;2013 ¢10 s37

Private connection to a local improvement

409(1) If alocal improvement for sewer or water has been
constructed, the municipality may construct private connections
from the local improvement to the street line if the council
approves the construction.

(2) The cost of constructing a private connection must be imposed
against the parcel of land that benefits from it and the owner of the

parcel has no right to petition against its construction.
1994 cM-26.1 s409

Division 7.1
Community Aggregate Payment Levy

Community aggregate payment levy bylaw
409.1(1) Each council may pass a community aggregate payment
levy bylaw.

(2) A community aggregate payment levy bylaw authorizes the
council to impose a levy in respect of all sand and gravel
businesses operating in the municipality to raise revenue to be used
toward the payment of infrastructure and other costs in the
municipality.

2005 c14 515

Person liable to pay levy
409.2 A levy imposed under this Division must be paid by the
persons who operate sand and gravel operations in the
municipality.
2005 c14 s15

243



RSA 2000
Section 409.3 MUNICIPAL GOVERNMENT ACT Chapter M-26

Regulations
409.3(1) The Minister may make regulations

(a) respecting a levy referred to in section 409.1(2),
including, without limitation, regulations respecting the
maximum levy that may be imposed and the application
of the levy;

(b) respecting the application of any provision of this Act,
with or without modification, to a community aggregate
payment levy bylaw or a community aggregate payment
levy, or both;

(c) respecting any other matter necessary or advisable to
carry out the intent and purpose of this Division.

(2) A regulation under subsection (1) may be specific to a
municipality or general in its application.
2005 cl4 515

Division 8
Recovery of Taxes Related to Land

Definitions
410 In this Division,

(a) “encumbrance” means an encumbrance as defined in the
Land Titles Act;

(b) “encumbrancee” means the owner of an encumbrance;

(b.1) “parcel of land” means a parcel of land and the
improvements on it;

(c) “Registrar” means the Registrar, as defined in the Land
Titles Act, of the appropriate Land Titles Office;

(c.1) “remedial costs” means all expenses incurred by the
Government of Alberta to perform work under an
environmental protection order or an enforcement order
issued under the Environmental Protection and
Enhancement Act;

(d) “reserve bid” means the minimum price at which a
municipality is willing to sell a parcel of land at a public
auction;

(e) “tax” means a property tax, a community revitalization

levy, a special tax, a local improvement tax or a
community aggregate payment levy;
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(f) “tax recovery notification” means a notice, in writing, that
part or all of the taxes imposed in respect of a parcel of
land by a municipality are in arrears.

RSA 2000 cM-26 5410;2005 cl14 s16

Methods of recovering taxes in arrears

411(1) A municipality may attempt to recover tax arrears in
respect of a parcel of land

(a) in accordance with this Division, and

(b) subject to subsection (2), in accordance with any other
Act or common law right.

(2) A municipality may start an action under subsection (1)(b) at
any time before

(a) the parcel is sold at a public auction under section 418, or
(b) the parcel is disposed of in accordance with section 425,

whichever occurs first.
1994 cM-26.1 s411

Tax arrears list
412(1) A municipality must annually, not later than March 31,

(a) prepare a tax arrears list showing the parcels of land in the
municipality in respect of which there are tax arrears for
more than one year,

(b) send 2 copies of the tax arrears list to the Registrar,

(b.1) send a copy ofthe tax arrears list to the Minister
responsible for the Unclaimed Personal Property and
Vested Property Act, and

(c) posta copy of the tax arrears list in a place that is
accessible to the public during regular business hours.

(2) A tax arrears list must not include a parcel of land in respect of
which there is in existence a tax recovery notification from
previous years, unless that notification has been removed from the
certificate of title for that parcel.

(3) The municipality must notify the persons who are liable to pay
the tax arrears that a tax arrears list has been prepared and sent to
the Registrar.

RSA 2000 ¢M-26 5412;2007 ¢U-1.5 573

245

e



RSA 2000
Section 413 MUNICIPAL GOVERNMENT ACT Chapter M-26

Tax recovery notification

413(1) The Registrar must endorse on the certificate of title for
each parcel of land shown on the tax arrears list a tax recovery
notification.

(2) The Registrar must certify, on a copy of the tax arrears list, that
tax recovery notifications have been endorsed in accordance with
subsection (1) and return the certified copy of the tax arrears list to
the municipality with a statement of the costs payable to the Land
Titles Office by the municipality.

(3) The municipality is responsible for the payment of the costs
referred to in subsection (2) but may add the costs to the taxes
owing in respect of the parcels of land shown on the tax arrears list.

(4) The Registrar must not remove a tax recovery notification from
a certificate of title until the municipality at whose request it was
endorsed on the certificate of title requests its removal.

1994 cM-26.1 5413

Removal of improvements

414 When a tax recovery notification has been endorsed on a
certificate of title for a parcel of land, the person who is liable to
pay the taxes must not remove from the parcel, unless the
municipality at whose request the notification was endorsed on the
certificate of title consents, any improvements for which that
person is also liable to pay the taxes.

1994 ¢cM-26.1 s414

Right to pay tax arrears

415(1) After a tax recovery notification has been endorsed on the
certificate of title for a parcel of land, any person may pay the tax
arrears in respect of the parcel.

(2) On payment of the tax arrears under subsection (1), the
municipality must ask the Registrar to remove the tax recovery
notification.

(3) Subject to section 423(3), a person may exercise the right
under subsection (1) at any time before the municipality disposes
of the parcel in accordance with section 425.

1994 cM-26.1 5415

Right to collect rent to pay tax arrears

416(1) After a tax recovery notification has been endorsed on the
certificate of title for a parcel of land, the municipality may send a
notice to any person who holds the parcel under a lease from the
owner, requiring that person to pay the rent as it becomes due to
the municipality until the tax arrears have been paid.
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(2) Not less than 14 days before a municipality sends a notice
under subsection (1), it must send a notice to the owner of the
parcel of land advising the owner of the municipality’s intention to
proceed under subsection (1).

(2.1) When a parcel of land shown on a tax arrears list is land
described in section 304(1)(c) in respect of another municipality, or
in section 304(1)(d) or (e), the municipality may send a notice to
any person who holds the parcel or a portion of it under a lease,
licence or permit from the assessed person to pay the rent, licence
fees or permit fees, as the case may be, to the municipality as they
become due until the tax arrears have been paid.

(2.2) Not less than 14 days before a municipality sends a notice
under subsection (2.1), it must send a notice to the assessed person
advising the person of the municipality’s intention to proceed under
subsection (2.1).

(2.3) Where a parcel of land described in section 304(1)(c) is held
under a lease, licence or permit from the Crown in right of Alberta,

(a) the Crown must, on a quarterly basis, notify the
municipality in which the parcel is located of any changes
in the status of the lease, licence or permit, as the case
may be, and

(b) the municipality must send to the Crown that portion of
the tax arrears list showing the parcels of land described
in section 304(1)(c) that are held by the Crown.

(3) This section does not prevent the municipality from exercising
any other right it has to collect the tax arrears.
RSA 2000 cM-26 s416;2015 c8 s52

Warning of sale

417(1) Not later than the August 1 following receipt of a copy of
the tax arrears list, the Registrar must, in respect of each parcel of
land shown on the tax arrears list, send a notice to

(a) the owner of the parcel of land,

(b) any person who has an interest in the parcel that is
evidenced by a caveat registered by the Registrar, and

(c¢) each encumbrancee shown on the certificate of title for the
parcel.

(2) The notice must state

(a) that if the tax arrears in respect of the parcel of land are
not paid before March 31 in the next year, the
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municipality will offer the parcel for sale at a public
auction, and

(b) that the municipality may become the owner of the parcel W
after the public auction if the parcel is not sold at the '
public auction.

(3) The notice must be sent to the address shown on the records of

the Land Titles Office for each person referred to in subsection (1).
1994 cM-26.1 54171995 c24 s61

Offer of parcel for sale

418(1) Each municipality must offer for sale at a public auction =
any parcel of land shown on its tax arrears list if the tax arrears are
not paid.

(2) Unless subsection (4) applies, the public auction must be held
in the period beginning on the date referred to in section 417(2)(a)
and ending on March 31 of the year immediately following that
date.

(3) Subsection (1) does not apply to a parcel in respect of which
the municipality has started an action under section 411(2) to
recover the tax arrears before the date of the public auction.

(4) The municipality may enter into an agreement with the owner
of a parcel of land shown on its tax arrears list providing for the
payment of the tax arrears over a period not exceeding 3 years, and
in that event the parcel need not be offered for sale under
subsection (1) until

(a) the agreement has expired, or
(b) the owner of the parcel breaches the agreement,

whichever occurs first.
1994 cM-26.1 s418;1995 ¢24 $62;1996 ¢30 s35

Reserve bid and conditions of sale
419 The council must set

(a) for each parcel of land to be offered for sale at a public
auction, a reserve bid that is as close as reasonably
possible to the market value of the parcel, and

(b) any conditions that apply to the sale.
1994 cM-26.1 5419
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Right to possession

420(1) From the date on which a parcel of land is offered for sale
at a public auction, the municipality is entitled to possession of the
parcel. =

(2) For the purposes of obtaining possession of a parcel of land, a
designated ofticer may enter the parcel and take possession of it for
and in the name of the municipality and, if in so doing resistance is
encountered, the municipality may apply to the Court of Queen’s
Bench for an order for the possession of the parcel.

RSA 2000 cM-26 s420;2009 ¢53 s119

Advertisement of public auction =
421(1) The municipality must advertise the public auction

(a) in one issue of The Alberta Gazette, not less than 40 days
and not more than 90 days before the date on which the
public auction is to be held, and

(b) in one issue of a newspaper having general circulation in
the municipality, not less than 10 days and not more than
20 days before the date on which the public auction is to
be held.

(2) The advertisement must specify the date, time and location of
the public auction, the conditions of sale and a description of each
parcel of land to be offered for sale.

(3) The advertisement must state that the municipality may, after
the public auction, become the owner of any parcel of land not sold
at the public auction.

(4) Not less than 4 weeks before the date of the public auction, the
municipality must send a copy of the advertisement referred to in
subsection (1)(a) to

(a) the owner of each parcel of land to be offered for sale,

(b) each person who has an interest in any parcel to be offered
for sale that is evidenced by a caveat registered by the
Registrar, and

(¢) each encumbrancee shown on the certificate of title for
each parcel to be offered for sale.
1994 cM-26.1 s421;1995 ¢24 563

Adjournment of auction ’

422(1) The municipality may adjourn the holding of a public
auction to any date within 2 months after the advertised date.
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(2) If a public auction is adjourned, the municipality must post a
notice in a place that is accessible to the public during regular
business hours, showing the new date on which the public auction
is to be held.

(3) If a public auction is cancelled as a result of the tax arrears
being paid, the municipality must post a notice in a place that is
accessible to the public during regular business hours stating that
the auction is cancelled.

1994 cM-26.1 5422

Right to a clear title

423(1) A person who purchases a parcel of land at a public
auction acquires the land free of all encumbrances, except

(a) encumbrances arising from claims of the Crown in right
of Canada,

(b) irrigation or drainage debentures,

(c) caveats referred to in section 39(12) of the Condominium
Property Act,

(d) registered easements and instruments registered pursuant
to section 69 of the Land Titles Act,

(e) right of entry orders as defined in the Surface Rights Act
registered under the Land Titles Act,

(e.1) acaveat that, pursuant to section 3.1(6)(f)(iv) of the New
Home Buyer Protection Act, remains registered against
the certificate of title to the land,

(f) anotice of lien filed pursuant to section 38 of the Rural
Utilities Act,

(g) anotice of lien filed pursuant to section 20 of the Rural
Electrification Loan Act, and

(h) liens registered pursuant to section 21 of the Rural
Electrification Long-term Financing Act.

(2) A parcel of land is sold at a public auction when the person
who is acting as the auctioneer declares the parcel sold.

(3) There is no right under section 415 to pay the tax arrears in
respect of a parcel after it is declared sold.
RSA 2000 cM-26 s423;2015 ¢8 s53

Transfer of parcel to municipality

424(1) The municipality at whose request a tax recovery
notification was endorsed on the certificate of title for a parcel of
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land may become the owner of the parcel after the public auction, if
the parcel is not sold at the public auction.

(2) Ifthe municipality wishes to become the owner of the parcel of
land, it must request the Registrar to cancel the existing certificate
of title for the parcel of land and issue a certificate of title in the
name of the municipality.

(3) A municipality that becomes the owner of a parcel of land
pursuant to subsection (1) acquires the land free of all
encumbrances, except

(a) encumbrances arising from claims of the Crown in right
of Canada,

(b) irrigation or drainage debentures,

(c) registered easements and instruments registered pursuant
to section 69 of the Land Titles Act,

(d) right of entry orders as defined in the Surface Rights Act
registered under the Land Titles Act,

(e) anotice of lien filed pursuant to section 38 of the Rural
Utilities Act,

() anotice of lien filed pursuant to section 20 of the Rural
FElectrification Loan Act, and

(g) liens registered pursuant to section 21 of the Rural
Electrification Long-term Financing Act.

(4) A certificate of title issued to the municipality under this
section must be marked “Tax Forfeiture” by the Registrar.
1994 cM-26.1 5424;1995 ¢24 $64;1996 ¢30 $36;1998 ¢24 538;
1999 c11 523

Right to dispose of parcel

425(1) A municipality that becomes the owner of a parcel of land
pursuant to section 424 may dispose of the parcel

(a) by selling it at a price that is as close as reasonably
possible to the market value of the parcel, or

{b) by depositing in the account referred to in section
427(1)(a) an amount of money equal to the price at which
the municipality would be willing to sell the parcel under
clause (a).

(2) The municipality may grant a lease, licence or permit in respect
of the parcel.
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(3) Repealed 1995 c24 s65.

(4) Ifa parcel of land is disposed of under subsection (1), the
municipality must request the Registrar to delete the words “Tax
Forfeiture” from the certificate of title issued in the name of the
municipality for the parcel.

1994 cM-26.1 s425;1995 c24 s65

Minister’s authority to transfer parcel

425.1(1) The Minister may administer, transfer to another
Minister, transfer to the municipality in which the land is situated
or, subject to section 425, dispose of any parcel of land acquired by
the Minister under this Part or a predecessor of this Part.

(2) The Minister may cancel the tax arrears on any land referred to
in subsection (1) and require the Registrar to remove the tax
recovery notification caveat respecting those tax arrears.

1995 c24 s66

Revival of title on payment of arrears

426(1) If the tax arrears in respect of a parcel of land are paid after
the municipality becomes the owner of the parcel under section 424
but before the municipality disposes of the parcel under section
425(1), the municipality must notify the Registrar.

(2) The Registrar must cancel the certificate of title issued under
section 424(2) and revive the certificate of title that was cancelled
under section 424(2).

(3) A certificate of'title revived by the Registrar is subject

(a) tothe same notifications, charges and encumbrances to
which it would have been subject if it had not been
cancelled under section 424(2), and

(b) to any estate, interest or encumbrance created while the
parcel was registered in the name of the municipality.
1994 cM-26.1 s426;1996 ¢30 s37

Separate account for sale proceeds

427(1) The money paid for a parcel of land at a public auction or
pursuant to section 425

(a) must be deposited by the municipality in an account that
is established solely for the purpose of depositing money
from the sale or disposition of land under this Division,
and

(b) must be paid out in accordance with this section and
section 428.
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(2) The following must be paid first and in the following order:
(a) any remedial costs relating to the parcel;
(a.1) the tax arrears in respect of the parcel;

(b) any lawful expenses of the municipality in respect of the
parcel;

(c) any expenses owing to the Crown that have been charged
against the parcel] of land under section 553;

(d) an administration fee of 5% of the amount paid for the
parcel, payable to the municipality.

(3) Ifthere is any money remaining after payment of the tax
arrears and costs listed in subsection (2), the municipality must
notify the previous owner that there is money remaining,

(3.1) Subject to subsection (3.3), if the municipality is satisfied
that there are no debts that are secured by an encumbrance on the
certificate of title for the parcel of land, the municipality may pay
the money remaining to the previous owner.

(3.2) If the municipality is not satisfied that there are no debts that
are secured by an encumbrance on the certificate of title for the
parcel of land, the municipality must notify the previous owner that
an application may be made under section 428(1) to recover all or
part of the money.

(3.3) For the purposes of this Division, “previous owner” includes
the Crown in right of Alberta if the municipality has been notified
by the Minister responsible for the Unclaimed Personal Property
and Vested Property Act that the land has vested in the Crown, and
any money remaining after payment of the tax arrears and costs set
out in subsection (2) must be paid to the Minister responsible for
the Unclaimed Personal Property and Vested Property Act.

(4) Money paid to a municipality under a lease, licence or permit
granted under section 425(2) must be placed in the account referred
to in subsection (1) and distributed in accordance with this section
and section 428.

RSA 2000 ¢cM-26 s427;2007 c¢U-1.5 s73

Distribution of surplus sale proceeds

428(1) A person may apply to the Court of Queen’s Bench for an
order declaring that the person is entitled to a part of the money in
the account referred to in section 427(1).

(2) An application under this section must be made within 10 years
after
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(a) the date of the public auction, if the parcel was sold at a
public auction, or

(b) the date of a sale under section 425, if the parcel was sold
at a sale under that section.

(3) The Court must decide if notice must be given to any person
other than the applicant and in that event the hearing must be
adjourned to allow notice to be given.

(4) In making an order, the Court must have regard to the priorities
in which sale proceeds are distributed in a foreclosure action.
RSA 2000 cM-26 54282009 ¢53 5119

Payment of undistributed money to municipality

428.1 Ifno application is made under section 428 within the
10-year period referred to in section 428(2), the municipality may,
for any purpose, use the money deposited in accordance with

section 427 that remains undistributed.
1995 c24 s68

Transfer to municipality after 15 years

428.2(1) Despite anything in this Division, where a parcel of land
has been offered for sale but not sold at a public auction and the
certificate of title for the parcel has been marked “Tax Forfeiture”
by the Registrar, the municipality may request the Registrar to
cancel the existing certificate of title for the parcel of land and
issue a certificate of title in the name of the municipality on the
expiry of 15 years following the date of the public auction.

(1.1) This section does not apply to land respecting which the
Minister responsible for the Unclaimed Personal Property and
Vested Property Act has notified the municipality that the land has
vested in the Crown.

(2) On the issuance of a certificate of title in the name of the
municipality, all responsibilities of the municipality under this
Division to the previous owner of the parcel of land cease.

(3) Where a certificate of title is issued to a municipality under
subsection (1) and there are remedial costs owing in respect of the
parcel of land, the municipality must deposit in the Environmental
Protection and Enhancement Fund established under the
Environmental Protection and Enhancement Act the lesser of

(a) the fair market value of the parcel of land, and

(b) the amount of the remedial costs.

254




RSA 2000
Section 429 MUNICIPAL GOVERNMENT ACT Chapter M-26

(4) A municipality that becomes the owner of a parcel of land
pursuant to subsection (1) acquires the land free of all
encumbrances, except

(a) encumbrances arising from claims of the Crown in right
of Canada,

(b) irrigation or drainage debentures,

(c) registered easements and instruments registered pursuant
to section 69 of the Land Titles Act,

(d) right of entry orders as defined in the Surface Rights Act
registered under the Land Titles Act,

(e) anotice of lien filed pursuant to section 38 of the Rural
Utilities Act,

(f) anotice of lien filed pursuant to section 20 of the Rural
Electrification Loan Act, and

(g) liens registered pursuant to section 21 of the Rural
Electrification Long-term Financing Act.
RSA 2000 cM-26 s428.2;2007 cU-1.5 573

Prohibited bidding and buying
429(1) When a municipality holds a public auction or another sale
under section 425, the auctioneer, the councillors, the chief
administrative officer and the designated officers and employees of
the municipality must not bid for or buy, or act as an agent in
buying, any parcel of land offered for sale, unless subsection (2)
applies.

(2) A municipality may direct a designated officer or employee of
the municipality to bid for or buy a parcel of land that the
municipality wishes to become the owner of.

1994 cM-26.1 5429

Right to place tax arrears on new parcels of land

429.1 When there are tax arrears in respect of a parcel of land
that is to be subdivided, the municipality may distribute the tax
arrears and any taxes that may be imposed in respect of the parcel
among the parcels of land that are created by the subdivision in a
manner the municipality considers appropriate.

1995 c24 569

Minerals
430 If, as a result of proceedings under this Act or any other Act
providing for the forfeiture of land or minerals, or both, for arrears
of taxes, minerals are vested in the Minister or in a municipality
that later passed or passes to the control of the Minister, the
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minerals are the property of the Crown and no person has any
claim to or interest in them, despite anything in this Act or the Act
under which the minerals were forfeited.

1994 cM-26.1 5430

Acquisition of minerals
431(1) Inrespect of any parcel of land or minerals

(a) acquired by a municipality before or after March 5, 1948,
pursuant to a tax recovery notification or caveat endorsed
on the certificate of title by the Registrar, and

(b) subsequently registered in the name of the municipality,

the municipality is deemed to have taken or to take title only to
those minerals that the municipality was authorized and
empowered to assess at the time of the issuance of the certificate of
title in the name of the municipality, and any corrections to the
records of any Land Titles Office made before March 5, 1948 to
effect this purpose are hereby confirmed and validated.

(2) A municipality must not transfer, lease, mortgage or otherwise
dispose of or deal in any minerals or any interest in minerals
without first obtaining the written consent of the Minister, and any
disposition or dealing made without the consent of the Minister has
no effect.

(3) Any certificate of title issued in the name of a municipality
before or after March 5, 1948 to or including any minerals, other
than minerals that the municipality was authorized and empowered
to assess at the time of the acquisition, may be corrected under the
Land Titles Act to limit the certificate of title to the minerals the
municipality was authorized and empowered to acquire, and all
other necessary corrections may be made under the Land Titles Act
on other certificates of title.

(4) This section does not affect an interest in minerals acquired by
any person from a municipality before March 5, 1948.
1994 cM-26.1 5431

Right of way

432 After the date on which a municipality becomes the owner of
a parcel of land under section 424, if an application is made to a
municipality

(a) for aright of entry by an operator entitled to apply for a
right of entry order under the Surface Rights Act, or

(b) for aright of way for a railway, pipeline, transmission
line, pole line, conduit, irrigation or drainage ditch or
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other similar purpose, by an applicant entitled to
expropriate for that purpose under any Act,

the municipality may grant the right of entry or right of way. =
1994 cM-26.1 5432

When parcel becomes part of another municipality

433(1) If proceedings affecting a parcel of land have been started
under this Division and the parcel of land later becomes part of
another municipality, the proceedings must be continued by that
municipality as if the parcel had always been included in it, and
that municipality must pay to the municipality that started the
proceedings, to the extent that municipality receives sufficient =
money to do so, the costs incurred by the original municipality in
connection with the parcel.

(2) When a parcel of land becomes part of another municipality,
the Registrar must, on receipt of an order of the Minister, issue a
new certificate of title showing the parcel to be registered in the

name of that municipality.
1994 cM-26.1 5433

Non-liability for condition of land

434 If the Minister becomes the owner of a parcel of land
pursuant to this Division, the Minister is not liable in respect of the

state and condition of the parcel or any improvements to it.
1994 cM-26.1 5434

Action for condition of land prohibited

434.1(1) No action for damages may be commenced against a
municipality with respect to the state and condition of a parcel of
land, or any improvements to it, shown on the tax arrears list of the
municipality unless

(a) after the date on which the municipality is entitled to
possession of the parcel under section 420, or

(b) after the date on which the municipality becomes the
owner of the parcel under section 424,

the municipality releases on that parcel a new or additional
substance into the environment that may cause, is causing or has
caused an adverse effect or the municipality aggravates the adverse
effect of the release of a substance into the environment on that
parcel.

(2) Subsection (1) does not relieve a municipality of liability
respecting a parcel of land, or any improvement to it, that was
owned by the municipality before the parcel was placed on the
municipality’s tax arrears list.

1996 ¢30 540
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Continuation of proceedings

435(1)

With respect to Edmonton, Calgary and Medicine Hat, all

proceedings taken or that were required to be taken under any
predecessor of this Act, as modified or varied by any special
provisions of the charters of the respective cities, must be
continued or taken, as the case may be, under this Division
wherever possible.

(2) The Minister may make regulations or orders for the purpose
of overcoming any procedural or other difficulty occasioned by the
differences between this Division and the charters of Edmonton,
Calgary and Medicine Hat.

1994 cM-26.1 s435

Deemed compliance with Act

436 Any municipality that acquired land under a predecessor of
this Act is deemed to have complied with the requirements of that

Act.

1994 cM-26.1 5436

Division 8.1
Recovery of Taxes Related to

Designated Manufactured Homes

Definitions
436.01 In this Division,

(2)

(b)

(c)

(d
C)

®

e

“financing change statement” means a financing change
statement as defined in the Personal Property Security
Act;

“financing statement” means a financing statement as
defined in the Personal Property Security Act;

“register”, except where the context otherwise requires,
means to register by means of a financing statement in the
Registry in accordance with the Personal Property
Security Act and the regulations made under that Act;

“Registry” means the Personal Property Registry;

“reserve bid” means the minimum price at which a
municipality is willing to sell a designated manufactured
home at a public auction;

“security interest” means a security interest as defined in
the Personal Property Security Act,

“tax” means a property tax or a community revitalization
levy imposed in respect of property referred to in section

304(1)()() or (k);
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(h) “tax arrears list” means a tax arrears list prepared by a
municipality under section 436.03(1)(a);

(i) “tax recovery lien” means a charge to secure the amount
of taxes owing to a municipality in respect of a designated
manufactured home.

RSA 2000 ¢cM-26 $436.01;2005 c14 s17

Methods of recovering taxes in arrears

436.02(1) A municipality may attempt to recover tax arrears in
respect of a designated manufactured home

(a) in accordance with this Division, or

(b) subject to subsection (2), in accordance with Division 9 or
with any other Act or common law right.

(2) A municipality may start an action under subsection (1)(b) at
any time before

(a) the designated manufactured home is sold at a public
auction under section 436.09, or

(b) the designated manufactured home is disposed of in
accordance with section 436.15(a),

whichever occurs first.
1998 c24 s40

Tax arrears list
436.03(1) A municipality must annually, not later than March 31,

(a) prepare a tax arrears list that shows the designated
manufactured homes in the municipality in respect of
which there are tax arrears for more than one year, and
that may also show the designated manufactured homes in
the municipality in respect of which there are tax arrears
for less than one year,

(b) register a tax recovery lien against each designated
manufactured home shown on the tax arrears list, and

(c) postacopy of the tax arrears list in a place that is
accessible to the public during regular business hours.

(2) A municipality must not register a tax recovery lien against a
designated manufactured home in respect of which there exists a
tax recovery lien registered from previous years unless that lien has
first been discharged.

(3) If a subsequent tax recovery lien is registered in error, it is
deemed to be of no effect.
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(4) The municipality must give written notice to the owner of each
designated manufactured home shown on the tax arrears list that a
tax recovery lien has been registered against the designated
manufactured home.

(5) The municipality must give written notice to the owner of each
manufactured home community containing one or more designated
manufactured homes shown on the tax arrears list that a tax
recovery lien has been registered against the designated

manufactured home or homes.
1998 ¢24 s40

Costs of recovery
436.04(1) A municipality is responsible for the payment of the
costs it incurs in carrying out the measures referred to in section
436.03, but it may add the costs to the tax roll in respect of the
designated manufactured home shown on the tax arrears list.

(2) No person shall register a financing change statement to
discharge the registration of a tax recovery lien against a
designated manufactured home without the authorization of the
municipality in whose favour the lien is registered.

(3) If a tax recovery lien is discharged in error, the municipality
may, within 30 days after the discharge and without any
administration fee charged by the Government of Alberta,
re-register the tax recovery lien, which has the same effect as if the

original tax recovery lien had not been discharged.
1998 ¢24 s40

Removal of designated manufactured home or improvements

436.05 When a tax recovery lien has been registered against a
designated manufactured home, no person shall remove from the
site the designated manufactured home or any other improvements
located on the site for which the owner of the designated
manufactured home is also liable to pay the taxes, unless the

municipality that registered the lien consents.
1998 c24 540

Right to pay tax arrears
436.06(1) When a tax recovery lien has been registered against a
designated manufactured home, any person may pay the tax arrears
in respect of that designated manufactured home.

(2) On payment of the tax arrears under subsection (1), the
municipality must register a financing change statement to
discharge the registration of the tax recovery lien.

(3) A person may exercise the right under subsection (1) at any
time before
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(a) the designated manufactured home is sold at a public
auction under section 436.09, or

(b) the designated manufactured home is disposed of in k
accordance with section 436.15(a). '
1998 ¢24 540

B

Right to collect rent to pay tax arrears

436.07(1) When a tax recovery lien has been registered against a

designated manufactured home, the municipality may send a

written notice to any person who rents or leases the designated

manufactured home from the owner of the designated

manufactured home, requiring that person to pay the rent or lease b
payments, as the case may be, to the municipality until the tax

arrears have been paid.

(2) Not less than 14 days before a municipality sends a notice
under subsection (1), it must send a notice to the owner of the
designated manufactured home advising the owner of the
municipality’s intention to proceed under subsection (1).

(3) The municipality must send a copy of the notice under
subsection (2) to the owner of the manufactured home community
where the designated manufactured home is located.

(4) This section does not prevent the municipality from exercising
any other right it has to collect the tax arrears.
1998 c24 540

Warning of sale

436.08(1) Not later than August 1 following preparation of the tax
arrears list, the municipality must, in respect of each designated
manufactured home shown on the tax arrears list, send a written
notice to

(a) the owner of the designated manufactured home,

(b) the owner of the manufactured home community where
the designated manufactured home is located, and

(c) each person who has a security interest in or a lien, writ,
charge or other encumbrance against the designated
manufactured home as disclosed by a search of the
Registry using the serial number of the designated
manufactured home.

(2) The notice must state that if the tax arrears in respect of the
designated manufactured home are not paid before March 31 in the
next year, the municipality will offer the designated manufactured
home for sale at a public auction.
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(3) The notice under subsection (1) must be sent to the address

shown on the records of the Registry for each person referred to in
subsection (1)(c).
1998 c24 s40;1999 cl1 s25 -

Offer of designated manufactured home for sale

436.09(1) Each municipality must offer for sale at a public
auction any designated manufactured home shown on its tax arrears
list if the tax arrears are not paid.

(2) Unless subsection (4) applies, the public auction must be held
in the period beginning on the date referred to in section 436.08(2)
and ending on March 31 of the year immediately following that &=
date.

(3) Subsection (1) does not apply to a designated manufactured
home in respect of which the municipality has started an action
under section 436.02(2) to recover the tax arrears before the date of
the public auction.

(4) The municipality may enter into an agreement with the owner
of a designated manufactured home shown on its tax arrears list
providing for the payment of the tax arrears over a period not
exceeding 3 years, and in that event the designated manufactured
home need not be offered for sale under subsection (1) until

(a) the agreement has expired, or

(b) the owner of the designated manufactured home breaches
the agreement,

whichever occurs first.
1998 ¢24 s40

Reserve bid and conditions for sale

436.1 The council must set for each designated manufactured
home to be offered for sale at a public auction,

(a) areserve bid that is as close as reasonably possible to the
market value of the designated manufactured home, and

(b) any conditions that apply to the sale.
1998 c24 540

Right to possession

436.11(1) From the date on which a designated manufactured
home is offered for sale at a public auction, the municipality is
entitled to possession of the designated manufactured home.

(2) For the purpose of obtaining possession of a designated
manufactured home, a designated officer may enter the designated
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manufactured home and take possession of it for and in the name of
the municipality, and if in so doing the designated officer
encounters resistance, the municipality may apply to the Court of
Queen’s Bench for an order for possession of the designated o
manufactured home.

RSA 2000 ¢cM-26 $436.11;2009 ¢53 5119

Advertisement of public auction

436.12(1) The municipality must advertise the public auction in at
least one issue of a newspaper having general circulation in the
municipality, not less than 10 days and not more than 30 days
before the date on which the public auction is to be held.

(2) The advertisement must specify the date, time and location of
the public auction, the conditions of sale and a description of each
designated manufactured home to be offered for sale.

(3) Not less than 4 weeks before the date of the public auction, the
municipality must send a copy of the advertisement referred to in
subsection (1) to each person referred to in section 436.08(1).

1998 c24 540

Adjournment of auction

436.13(1) The municipality may adjourn the holding of a public
auction to any date within 2 months after the advertised date.

(2) If a public auction is adjourned, the municipality must

(a) postanotice in a place that is accessible to the public
during regular business hours, showing the new date on
which the public auction is to be held, and

(b) send a copy of the notice to each person referred to in
section 436.08(1).

(3) If a public auction is cancelled as a result of the payment of the
tax arrears, the municipality must

(a) postanotice in a place that is accessible to the public
during regular business hours stating that the auction is
cancelled, and

(b) send a copy of the notice to each person referred to in
section 436.08(1).
1998 ¢24 s40

Unencumbered ownership
436.14(1) A person who purchases a designated manufactured
home at a public auction or pursuant to section 436.15(a) acquires
the designated manufactured home free of all security interests,
liens, writs, charges and other encumbrances, except encumbrances
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arising from claims of the Crown in right of Canada, and all
obligations secured by the security interests, liens, writs, charges
and other encumbrances are, as regards the purchaser, deemed
performed.

(2) When a person purchases a designated manufactured home at a
public auction or pursuant to section 436.15(a), the municipality
must, in respect of any security interest in or lien, writ, charge or
other encumbrance against the designated manufactured home that
exists on the date of sale as disclosed by a search of the Registry
using the serial number of the designated manufactured home,
register a financing change statement

(a) to amend the collateral description in the registration to
exclude the designated manufactured home, or

(b) if the designated manufactured home is the only collateral
described in the registration, to discharge the registration.

(3) Subsection (2) does not apply to a registration for which the
purchaser is named as a debtor in a registered financing statement.

(4) Subsection (2) operates despite section 68 of the Personal
Property Security Act.

(5) A designated manufactured home is sold at a public auction
when the person who is acting as the auctioneer declares the
designated manufactured home sold.

1998 ¢24 540

Right to sell or dispose of designated manufactured home

436.15 If a designated manufactured home is not sold at a public
auction under section 436.09, the municipality may

(a) dispose of it

(i) by selling it at a price that is as close as reasonably
possible to the market value of the designated
manufactured home, or

(ii) by depositing in the account referred to in section
436.17(1)(a) an amount of money equal to the price
at which the municipality would be willing to sell the
designated manufactured home under subclause (i),

or

(b) grant a lease in respect of it.
1998 c24 540
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Payment of tax arrears

436.16(1) If the tax arrears in respect of a designated
manufactured home are paid before the municipality disposes of it
under section 436.15(a) or while the designated manufactured
home is being leased under section 436.15(b), the municipality
must return the designated manufactured home to its owner.

(2) Before returning the designated manufactured home to its
owner under subsection (1), the municipality must send a written
notice

(a) to each person referred to in section 436.08(1), and

(b) if the municipality has leased the designated manufactured
home under section 436.15(b), to the person leasing it.

(3) The notice must state that

(a) the designated manufactured home will be returned to the
owner after 30 days from the date of the notice, and

(b) despite any provision to the contrary in a lease agreement
in respect of the designated manufactured home, the lease
expires 30 days after the date of the notice.

(4) Subsection (3) applies despite anything contained in the
Residential Tenancies Act.
1998 c24 s40

Separate account for sale proceeds

436.17(1) The money paid for a designated manufactured home at
a public auction or pursuant to section 436.15(a)

(a) must be deposited by the municipality in an account that
is established solely for the purpose of depositing money
from the sale or disposition of designated manufactured
homes under this Division, and

(b) must be paid out in accordance with this section and
section 436.18.

(2) Money paid to a municipality as rent under a lease granted
under section 436.15(b) must be placed in the account referred to in
subsection (1) and distributed in accordance with this section and
section 436.18.

(3) The following must be paid first and in the following order:

(a) the tax arrears in respect of the designated manufactured
home;

265



RSA 2000
Section 436.18 MUNICIPAL GOVERNMENT ACT Chapter M-26

(b) any lawful expenses of the municipality in respect of the
designated manufactured home;

(c) an administration fee of 5% of the amount deposited in
respect of the designated manufactured home pursuant to
subsection (1), payable to the municipality.

(4) Ifthere is any money remaining after payment of the tax
arrears and costs listed in subsection (3), the municipality must
notify the previous owner of the designated manufactured home
that there is money remaining.

(5) If the municipality is satisfied after a search of the Registry
using the serial number of the designated manufactured home that
there are no security interests in or liens, writs, charges or other
encumbrances against the designated manufactured home, the
municipality may pay the money remaining after the payments
under subsection (3) to the previous owner of the designated
manufactured home.

(6) If the municipality is not satisfied after a search of the Registry
using the serial number of the designated manufactured home that
there are no security interests in or liens, writs, charges or other
encumbrances against the designated manufactured home, the
municipality must notify the previous owner that an application
may be made under section 436.18 to recover all or part of the
money.

1998 c24 540

Distribution of surplus sale proceeds
436.18(1) A person may apply to the Court of Queen’s Bench for

an order declaring that the person is entitled to a part of the money
in the account referred to in section 436.17(1).

(2) An application under this section must be made within 5 years
after

(a) the date of the public auction, if the designated
manufactured home was sold at a public auction, or

(b) the date of a sale under section 436.15(a), if the
designated manufactured home was sold under that
section.

(3) The Court must decide if notice must be given to any person
other than the applicant and in that event the hearing must be
adjourned to allow notice to be given.

RSA 2000 ¢cM-26 s436.18;2009 ¢53 5119
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Payment of undistributed money to municipality

436.19 Ifno application is made under section 436.18 within the
S-year period referred to in section 436.18, the municipality may,

for any purpose, use the money deposited in accordance with &
section 436.17 that remains undistributed.

1998 c24 s40

Transfer to municipality after 10 years
436.2(1) Despite anything in this Division, where a designated
manufactured home has been offered for sale but not sold at a
public auction and the municipality has not disposed of it under
section 436.15(a) within 10 years following the date of the public
auction, &

(a) sections 436.16, 436.17 and 436.18 cease to apply with
respect to that designated manufactured home, and

(b) the municipality becomes the owner of the designated
manufactured home free of all security interests, liens,
writs, charges and other encumbrances, except
encumbrances arising from claims of the Crown in right
of Canada, and all obligations secured by the security
interests, liens, writs, charges or encumbrances are, as
regards the municipality, deemed performed.

(2) When the municipality becomes the owner of a designated
manufactured home under subsection (1), the municipality may, in
respect of any security interest in or lien, writ, charge or other
encumbrance against the designated manufactured home as
disclosed by a search of the Registry using the serial number of the
designated manufactured home, register a financing change
statement

(a) toamend the collateral description in the registration to
exclude the designated manufactured home, or

(b) if'the designated manufactured home is the only collateral
described in the registration, to discharge the registration.

(3) Subsection (2) operates despite section 68 of the Personal
Property Security Act.
1998 ¢24 540

Prohibited bidding and buying
436.21(1) When a municipality holds a public auction under
section 436.09 or a sale under section 436.15(a), the auctioneer, the
councillors, the chief administrative officer and the designated
officers and employees of the municipality must not bid for or buy,
or act as an agent in buying, any designated manufactured home
offered for sale, unless subsection (2) applies.
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(2) A municipality may direct a designated officer or employee of
the municipality to bid for or buy a designated manufactured home

of which the municipality wishes to become the owner.
1998 c24 540

Manufactured home moved to another municipality

436.22 If, after tax recovery proceedings affecting a designated
manufactured home are started under this Division, the designated
manufactured home is moved to another municipality or its site
becomes part of another municipality,

(a) the proceedings must be continued by that other
municipality as if the designated manufactured home had
always been included in it, and

(b) the other municipality must pay to the municipality that
commenced the proceedings, to the extent that the other
municipality receives sufficient money to do so, the costs
incurred by the original municipality in connection with
the tax recovery proceedings.

1998 c24 540

Regulations
436.23 The Minister may make regulations

(a) respecting the rights and obligations of a municipality in
relation to its possession of a designated manufactured
home under this Division;

(b) respecting any other matter related to the recovery of
taxes under this Division that the Minister considers
necessary to carry out the intent of this Division.

1998 c24 540

Reporting requirements
436.24(1) Unless a municipality passes a bylaw to the contrary,
the owner of a manufactured home community must provide
monthly reports to the chief administrative officer or a designated
officer of the municipality regarding

(a) the ownership of all designated manufactured homes in
the manufactured home community, including the serial
numbers of the designated manufactured homes, and

(b) the movement of all designated manufactured homes in
and out of the manufactured home community.

(2) Despite subsection (1), a municipality may pass a bylaw

requiring the owner of the manufactured home community to
provide the reports required under subsection (1) to the
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municipality on the dates specified by the municipality, but not
more than once a month.
1998 c24 540

Division 9
Recovery of Taxes Not Related to Land

Definitions
437 In this Division,

(a) “distress warrant” means a written instruction to seize
goods of the person named in the warrant;

(b) “period for payment” means

(i) ifthe person liable to pay the tax is a resident of the
municipality, the 14 days following the sending of
the tax notice by the municipality, or

(if) if the person liable to pay the tax is not a resident of
the municipality, the 30 days following the sending
of the tax notice by the municipality;

(¢) “tax” means
(i) abusiness tax,
(ii) a well drilling equipment tax,
(ii.1) acommunity aggregate payment levy, or

(iii) a property tax or community revitalization levy
imposed in respect of property referred to in section

304(1)(©), (), (8), (), (O, (D) or (k);

(d) “tax arrears” means taxes that remain unpaid after the

expiry of the period for payment.
RSA 2000 cM-26 s437;2005 c14 518

Methods of recovering taxes in arrears
438(1) A municipality may attempt to recover tax arrears

(a) in accordance with this Division, and

(b) subject to subsection (2), in accordance with any other
Act or common law right.

(2) A municipality may start an action under subsection (1)(b) at
any time before the goods are sold at a public auction or the
municipality becomes the owner of the goods under section 448,
whichever occurs first.

1994 cM-26.1 5438

269

gy

i


Admin
Highlight

Admin
Highlight


RSA 2000
Section 439 MUNICIPAL GOVERNMENT ACT Chapter M-26

Right to issue distress warrant

439(1) A municipality wishing to recover tax arrears pursuant to
this Division may issue a distress warrant.

(2) Each municipality may, in writing, authorize a designated
officer or appoint a person to the position of designated officer to
prepare and issue distress warrants and seize goods pursuant to
distress warrants on behalf of the municipality.

1994 cM-26.1 s439

Seizure of goods

440(1) When a distress warrant has been issued, a civil
enforcement agency or a person referred to in section 439(2) must
place sufficient goods under seizure to satisfy the amount of the
claim shown in the warrant.

(2) The person placing goods under seizure may ask the person
who owns or has possession of the seized goods to sign a bailee’s
undertaking agreeing to hold the seized goods for the municipality.

(3) If a person refuses to sign a bailee’s undertaking, the person
placing goods under seizure may remove the goods from the
premises.

(4) When a bailee’s undertaking has been signed under subsection
(2), the goods specified in it are deemed to have been seized.

(5) A seizure under this section continues until the municipality
(a) abandons the seizure by written notice, or
(b) sells the goods.

(6) The municipality is not liable for wrongful or illegal seizure or
for loss of or damage to goods held under a seizure under this
section if a bailee’s undertaking relating to the seized goods has
been signed pursuant to subsection (2).

1994 cM-26.1 s440;1994 ¢C-10.5 5146;1997 ¢19 s3

Goods affected by distress warrant

441(1) A person may seize the following goods pursuant to a
distress warrant:

(a) goods belonging to the person who is liable to pay the tax
arrears or in which that person has an interest;

(b) goods of a business that is liable to pay business tax
arrears, even if the goods have been sold to a purchaser of
the business;

(c¢) goods of a corporation that are in the hands of
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(i) areceiver appointed for the benefit of creditors,
(i) an authorized trustee in bankruptcy, or
(iii) a liquidator appointed under a winding-up order.
(2) If a person who is liable to pay tax arrears is in possession of
goods belonging to others for the purpose of storing the goods,

those goods must not be seized pursuant to the distress warrant.
1994 cM-26.1 s441

Date for issuing distress warrant

442(1) A distress warrant must not be issued until the period for
payment expires, unless subsection (2) applies.

(2) If, before the period for payment expires, a municipality has
reason to believe that a person is about to move out of the
municipality goods that are to be seized under a distress warrant,
the municipality may apply to a justice of the peace for an order
authorizing the municipality to issue the distress warrant before the
period for payment expires.

1994 cM-26.1 s442

Right to pay tax arrears

443(1) After goods have been seized under a distress warrant, any
person may pay the tax arrears.

(2) On payment of the tax arrears under subsection (1), the
municipality must release the goods from seizure.

(3) A person may exercise the right under subsection (1) at any
time before the municipality sells the goods at a public auction or
becomes the owner of the goods under section 448.

1994 cM-26.1 5443

Right to collect rent to pay tax arrears

444(1) 1If a distress warrant has been issued to recover tax arrears
in respect of a business and the person who is liable to pay the
business tax arrears owns property that is leased to one or more
tenants, the municipality may send a notice to each tenant requiring
the tenant to pay the rent as it becomes due to the municipality until
the business tax arrears have been paid.

(2) Not less than 14 days before a municipality sends a notice
under subsection (1), it must send a notice to the owner of the
property advising the owner of the municipality’s intention to
proceed under subsection (1).

(3) This section does not prevent the municipality from exercising

any other right it has to collect the tax arrears.
1994 cM-26.1 s444
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Sale of property

445(1) The municipality must offer for sale at a public auction
goods that have been seized under a distress warrant if the tax
arrears are not paid, unless the municipality starts an action under
section 438(2) to recover the tax arrears before the date of the
public auction.

(2) The municipality must advertise a public auction by posting a
notice in at least 3 public places in the municipality near the goods
to be sold not less than 10 days before the date of the auction.

(3) The advertisement must specify the date, time and location of
the public auction, the conditions of sale, a description of the goods
to be sold and the name of the person whose goods are to be sold.

(4) The advertisement must state that the municipality will become
the owner of any goods not sold at the public auction, immediately
after the public auction.

1994 cM-26.1 s445

Date of public auction

446(1) The public auction must be held not more than 60 days
after the goods are seized under the distress warrant.

(2) The municipality may adjourn the holding of a public auction
but must post a notice in accordance with section 445(2) showing

the new date on which the public auction is to be held.
1994 cM-26.1 s446

Exception to sale at auction

447 Despite section 445(1), a municipality may have grain seized
under a distress warrant hauled to the nearest elevator or other
convenient place of storage and may dispose of the grain at the

current market price.
1994 cM-26.1 5447

Transfer to municipality

448 The municipality becomes the owner of any goods offered
for sale but not sold at a public auction, immediately after the
public auction and may dispose of the goods by selling them.

1994 cM-26.1 5448

Separate account for sale proceeds

449(1) The money paid for goods at a public auction or pursuant
to section 448

(a) must be deposited by the municipality in an account that

is established solely for the purpose of depositing money
from the sale of goods under this Division, and
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(b) must be paid out in accordance with this section and
section 450.

(2) The following must be paid first and in the following order:
(a) the tax arrears;

(b) any lawful expenses of the municipality in respect of the
goods.

(3) Ifthere is any money remaining after payment of the tax
arrears and expenses listed in subsection (2), the municipality must
notify the previous owner that there is money remaining and that an
application may be made under section 450 to recover all or part of
the money.

1994 cM-26.1 449

Distribution of surplus sale proceeds
450(1) A person may apply to the Court of Queen’s Bench for an
order declaring that the person is entitled to a part of the money in
the account referred to in section 449(1).

(2) An application under this section may be made within 5 years
after the date of the public auction.

(3) The Court must decide if notice must be given to any person
other than the applicant and in that event the hearing must be
adjourned to allow notice to be given.

RSA 2000 cM-26 s450;2009 ¢53 5119

Seizure of designated manufactured home

451 Part 10 of the Civil Enforcement Act does not apply to a
designated manufactured home in a manufactured home
community that has been seized under a distress warrant.

1994 cM-26.1 5451;1994 ¢C-10.5 s146;1998 c24 s41

Regulations

452 The Minister may make regulations respecting any other
matter related to the recovery of taxes under this Division that is
considered necessary to carry out the intent of this Division.

1994 cM-26.1 452

Part 11
Assessment Review Boards
Division 1
Establishment and Function of
Assessment Review Boards

Interpretation
453(1) In this Part,
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COURT FILE NUMBER

COURT
JUDICIAL CENTRE

PLAINTIFF

DEFENDANT

DOCUMENT

ADDRESS FOR SERVICE AND
CONTACT INFORMATION OF PARTY
FILING THIS DOCUMENT

1501-12220

CALGARY

e TahAM

ALBERTA TREASURY BRANCHES

COGI LIMITED PARTNERSHIP, CANADIAN
OIL & GAS INTERNATIONAL INC,,
CONSERVE OIL GROUP INC. AND
CONSERVE OIL 1ST CORPORATION

ORDER

McMillan LLP
1700, 421 — 7th Ave SW
Calgary, AB T2P 4K9

Adam Maerov / Richard Jones
t. 403.531.4700
f. 403.531.4720
File No. 239960

DATE ON WHICH ORDER WAS PRONOUNCED: December 18, 2018

LOCATION WHERE ORDER WAS PRONOUNCED: Calgary Courts Centre

NAME OF JUSTICE WHO MADE THIS ORDER: The Honourable Justice K.M. Eidsvik

UPON THE APPLICATION by DEL Canada GP Ltd. (DEL" or “Purchaser”) for an order to determine

the amount of the Municipal Taxes Fund set out in paragraph 8 of the Approval and Vesting Order dated

June 6, 2018 (“Approving and Vesting Order”) and to obtain advice and direction with respect to the claims

process for the determination of a municipality’s entitlement to Municipal Taxes Fund;

AND UPON HAVING READ the Approval and Vesting Order, the Affidavit of Charles W. Chapman,
filed, and the Affidavit of Service; AND UPON HEARING the submissions of counsel for the Purchaser,

counsel for the Receiver, and counsel for certain municipalities, and no one appearing for any other person

on the service list, although properly served as appears from the Affidavit of Service, filed;

IT IS HEREBY ORDERED AND DECLARED THAT:

LEGAL_30372712.1




SERVICE

[1] Service of notice of this application and supporting materials is hereby declared to be good and
sufficient, and no other person is required to have been served with notice of this application, and

time for service of this application is abridged to that actually given.

SCOPE OF THE MUNICIPAL TAXES FUND (PARAGRAPH 8 OF THE APPROVING AND VESTING

ORDER) L/(_/
v

[2] Paragraph 8 of the Approval and Vesting Order is amended to include:

ittement of a municipality to the Municipal

A claim, d Claim, Late Claim or

Taxes Fund is limited to d, improvements and goods) within the geographic

boundaries icipal Government Act only applies

municipality. Section 348 of the

operty within the geographical boundaries of the municipality:

Yo

CLAIMS PROCEDURE - MUNICIPAL TAXES FUND (PARAGRAPH 8 OF THE APPROVING AND
VESTING ORDER)

[3] The below claims procedure is approved and shall be followed by the Receiver and any municipal
claimant who desires to advance a claim against the Municipal Taxes Fund.

a. The Receiver is authorized and directed to provide notice (“Claims Notice”) in prescribed

form' by not later than January 15, 2019 to the municipalities listed in Schedule “A”.

b. Recipients of a Claims Notice may file a dispute notice (“Dispute Notice”) 2 in prescribed form
on or before 5:00 p.m. (Calgary) on February 15, 2019 (“Claims Bar Date”).3

c. The claim of any municipality that does not file a Dispute Notice on before the Claims Bar

Date shali be finally determined to be as set out in the Claims Notice.

d. The Receiver in consultation with DEL/ATB will work to resolve claims subject to any Dispute
Notice (“Disputed Claims") on or before March 8, 2019.

e. On or before March 22, 2019, the Receiver shall file an application to the Court for the

determination of any outstanding Disputed Claims.

MISCELLANEOUS MATTERS

[4] This Order must be served only upon those interested parties attending or represented at the within

application and service may be effected by facsimile, electronic mail, personal delivery or courier.

1 Claims Notice form set out in Schedule “B".
2 Dispute Notice form set out in Schedule “C”.
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Service is deemed to be effected the next business day following the transmission or delivery of such

documents.

[5] Service of this Order on any party not attending this application is hereby dispensed with, other than

the municipalities listed in Schedule “A”.

@ Thw st A M application s adyoncied & oo il
W g 250 2000 ofoe Tiitiot Rmase” o
Cpssavel JCCQBA. /44'67 <
() Looss ~ txarmmsRom AL Mr. Chapies P ¢
M7af£u%;e Hhat oo d K eﬁz,,(éj',«z‘ L
h /L&,w-«‘a)foéﬁfw b »ﬁv/ﬁ v s W/r’a Hooon |

M%&Wéy F;d.-yfm//za/?.

”

LEGAL_30372712.1



(a)
(b)
(c)
(d)
(e)
U]
(9
(h)

)
(k)
V)
(m)

Schedule "A"
LIST OF MUNICIPALITIES
City of Cold Lake;
City of Red Deer;
Clear Hills County;
Clearwater County;
Kneehill County;
Lacombe County;
Paintearth County No. 18;
Red Deer County;
Saddle Hills County;
Stettler County;
Municipal District of Bonnyville No. 87;
Municipal District of Greenview No. 87;

Special Areas Board.
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SCHEDULE "B"
CLAIMS NOTICE - SECURED CLAIMS SECTION 348 MUNICIPAL GOVERNMENT ACT

IN COURT OF QUEEN’S BENCH OF ALBERTA ACTION NO. 1501-12220 (the “ACTION”),
ALBERTA TREASURY BRANCHES (the "PLAINTIFF”) and COGI LIMITED PARTNERSHIP,
CANADIAN OIL & GAS INTERNATIONAL INC., CONSERVE OIL GROUP INC., CONSERVE OIL
1ST CORPORATION (the “DEFENDANTS”), and MNP LTD. (the “RECEIVER”) and DEL
CANADA GP LTD. (THE “APPLICANT”)

By order of the Court of Queen's Bench of Alberta (the "Court") dated December 18, 2018, in the
Action (as may be amended, restated or supplemented from time to time (the "Claims Procedure
Order")), pursuant to an application brought by the Applicant, the Receiver has been authorized to
conduct a claims procedure (the "Claims Procedure"). A copy of the Claims Procedure Order, with
all schedules, may be found on the website of the Receiver at: [**] (the "Website"). Capitalized
terms used in this Claims Notice and not otherwise defined in this Claims Notice shall have the
meaning given to them in the Claims Procedure Order

Regarding the Secured Claim of
(referred to in this form as "the Claimant") (name of Claimant)

Notice from the Receiver:

Your secured claim pursuant to section 348 of the Municipal Government Act has been
assessed at: $

This amount will be rank pari passu with other secured claims for payment from the
Municipal Taxes Fund (as defined in the Claims Procedure Order).

If you do not agree with this amount, please provide details of your secured claim in the
Dispute Notice (as defined in the Claims Procedure Order).

If you fail to deliver the Dispute Notice according to its terms by January 25, 2019, you will
be deemed to accept this amount.

All notices or correspondence regarding this secured claim are to be forwarded to the Claimant at
the following address:

Telephone Number:

Facsimile Number:

Attention (Contact Person):

Email Address:

(All future correspondence will be delivered to the designated email address unless the Claimant
specifically requests that hard copies be provided)
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O Please provide hard copies of materials to the address above.
DATED this day of , 2018

Per:
Witness

Print name of Claimant:

If Claimant is other than an individual, print
name and title of authorized signatory

Name:

Title:
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SCHEDULE “C”
DISPUTE NOTICE

IN COURT OF QUEEN’S BENCH OF ALBERTA ACTION NO. 1501-12220, ALBERTA
TREASURY BRANCHES (the "PLAINTIFF”) and COGI LIMITED PARTNERSHIP, CANADIAN
OIL & GAS INTERNATIONAL INC., CONSERVE OIL GROUP INC., CONSERVE OIL 1ST
CORPORATION (the “DEFENDANTS”), and MNP LTD. (the “RECEIVER”) and DEL CANADA
GP LTD. (THE “APPLICANT”)

By order of the Court of Queen's Bench of Alberta (the "Court") dated December 18, 2018, in the
Action (as may be amended, restated or supplemented from time to time (the "Claims Procedure
Order")), pursuant to an application brought by the Applicant, the Receiver has been authorized to
conduct a claims procedure (the " Claims Procedure"). A copy of the Claims Procedure Order, with
all schedules, may be found on the website of the Receiver at: [**] (the "Website"). Capitalized
terms used in this Dispute Notice not otherwise defined in this Dispute Notice shall have the
meaning given to them in the Claims Procedure Order.

Name of Claimant:

Address:

Telephone Number:

Facsimile Number:

Email Address:

You are not required to complete a Dispute Notice if you agree with the amount assessed for
your secured claim in the Claims Notice (as defined in the Claims Procedure Order)

For Claimants who Dispute the Determination of their secured claim in the Claims Notice:

| (name of the Claimant or representative of the

élaimant), of (City, Province or State) do hereby certify that:

4. | am the Claimant;
OR
| am (state position/title) of the Claimant.

5. | have knowledge of all the circumstances connected with the Secured Claim referred to in
this form.

The Defendants are indebted to the Claimant in the sum of CDN$ (insert CDN $

value of claim) as shown by the statement of account attached hereto and marked Schedule "A"
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which constitutes a secured claim entitled to payment from the Municipal Taxes Fund (as defined in
the Claims Procedure Order).

The nature of this secured claim is as follows (check all that apply):

O municipal realty, municipal business or other taxes, assessments or levies of any kind or
nature attributable to or in respect of the carrying on of the Defendants’ business accrued
and unpaid by the Defendants which are required at law to be paid in priority to claims of
secured creditors under section 348 of the Municipal Government Act and which are within
the geographical boundaries of the municipality claiming such amounts

O any other claim that is entitled to payment from Municipal Taxes Fund (as defined in the
Claims Procedure Order)

The legal basis upon which this secured claim, or a portion thereof, is entitled to payment from the
Municipal Taxes Fund is as follows:

The statement of account must include evidence in support of the Secured Claim.

PLEASE TAKE NOTICE THAT, pursuant to the Claims Procedure Order, | Claimant hereby dispute
the amount of my secured claim as set out in the Claims Notice dated ,
2018 issued by the Receiver, and | assert a secured claim as follows:

Claim Determination Amount claimed by Claimant:
Amount:
Secured Claim | $ $

Reason for the dispute (attach copies of any supporting documentation):
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Address for Service of Dispute Notice:

DLA PIPER

Counsel to MNP Ltd., Receiver of COGI Limited Partnership, Canadian Qil & Gas
International Inc., Conserve QOil Group Inc., and Conserve Qil 15t Corporation
1000 250 2 St. S.W.

Calgary, Alberta T2P 0C1

Attention: G. Brian Davison, Q.C.
Tel:  403-294-3590

Fax: 403-213-4481
Email: brian.davison@dlapiper.com

With a copy to (which shall not constitute notice):

McMILLAN LLP

Counsel to DEL Canada GP Ltd., Applicant
Suite 1700, 421 7th Avenue SW

Calgary, Alberta T2P 4K9

Attention: Richard Jones & Adam Maerov

Tel:403-531-4700

Fax:403-531-4720

Email: richard.jones@mcmillan.ca / adam.maerov@mcmillan.ca

THIS FORM AND ANY REQUIRED SUPPORTING DOCUMENTATION MUST BE RETURNED
TO THE RECEIVER AND THE APPLICANT BY REGISTERED MAIL, PERSONAL SERVICE,
EMAIL (IN PDF FORMAT), FACSIMILE OR COURIER TO THE ADDRESS INDICATED ABOVE
AND MUST BE ACTUALLY RECEIVED BY THE RECEIVER AND THE APPLICANT BY 5:00
P.M. (CALGARY TIME) ON JANUARY 25, 2019.
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DATED this day of 2018

Per:

Witness

Name of Claimant:

If Claimant is other than an individual, print
name and title of authorized signatory

Name:

Title:
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RIZZO & RIZZO SHOES LTD. (RE) 27

Philippe Adrien, Emilia Berardi, Paul
Creador, Lorenzo Abel Vasguez and Lindy
Wagner on their own behalf and on behalf
of the other former employees of Rizzo &
Rizzo Shoes Limited Appellants

V.

Zittrer, Siblin & Associates, Inc., Trusteesin
Bankruptcy of the Estate of Rizzo & Rizzo
Shoes Limited Respondent

and

The Ministry of Labour for the Province
of Ontario, Employment Standards
Branch Party

INDEXED AS: RIZzO & RI1zz0O SHOESLTD. (RE)
File No.: 24711.
1997: October 16; 1998: January 22.

Present: Gonthier, Cory, McLachlin, lacobucci and
Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Employment law — Bankruptcy — Termination pay
and severance available when employment terminated
by the employer — Whether bankruptcy can be said to
be termination by the employer — Employment Stan-
dards Act, RSO. 1980, c. 137, ss. 7(5), 40(1), (7), 40a
— Employment Standards Amendment Act, 1981, SO.
1981, c. 22, s. 2(3) — Bankruptcy Act, R.S.C., 1985, c.
B-3, s. 121(1) — Interpretation Act, R.SO. 1990, c. I.11,
ss. 10, 17.

A bankrupt firm's employees lost their jobs when a
receiving order was made with respect to the firm's
property. All wages, salaries, commissions and vacation
pay were paid to the date of the receiving order. The
province’s Ministry of Labour audited the firm's
records to determine if any outstanding termination or
severance pay was owing to former employees under
the Employment Standards Act (“ESA”) and delivered a
proof of claim to the Trustee. The Trustee disallowed
the claims on the ground that the bankruptcy of an
employer does not constitute dismissal from employ-
ment and accordingly creates no entitlement to sever-

Philippe Adrien, Emilia Berardi, Paul
Creador, Lorenzo Abel Vasguez et Lindy
Wagner en leur propre nom et en celui des
autres anciens employés de Rizzo & Rizzo
Shoes Limited Appelants

C.

Zittrer, Siblin & Associates, Inc., syndic de
faillite de Rizzo & Rizzo Shoes
Limited Intimée

et

Leministere du Travail de la province
d’'Ontario, Direction des normes
d’'emploi  Partie

REPERTORIE: RI1zZ0 & RIZZO SHOES LTD. (RE)
No du greffe: 24711.
1997: 16 octobre; 1998: 22 janvier.

Présents: Les juges Gonthier, Cory, McLachlin,
lacobucci et Mgjor.

EN APPEL DE LA COUR D’APPEL DE L'ONTARIO

Employeur et employé — Faillite — Indemnités de
licenciement et de cessation d’emploi payables en cas
de licenciement par I'employeur — Faillite peut-elle
étre assimilée au licenciement par I’employeur? — Loi
sur les normes d’emploi, L.RO. 1980, ch. 137, art. 7(5),
40(1), (7), 40a — Employment Standards Amendment
Act, 1981, L.O. 1981, ch. 22, art. 2(3) — Loi sur la fail-
lite, L.R.C. (1985), ch. B-3, art. 121(1) — Loi d'inter-
prétation, L.R.O. 1990, ch. I.11, art. 10, 17.

Les employés d'une entreprise en faillite ont perdu
leur emploi lorsqu’une ordonnance de séquestre a été
rendue a I’égard des biens de I'entreprise. Tous les
salaires, les traitements, toutes les commissions et les
paies de vacances ont été versés jusqu’ a la date de I or-
donnance de séquestre. Le ministere du Travail de la
province a vérifié les dossiers de I’ entreprise pour déter-
miner si des indemnités de licenciement ou de cessation
d’emploi devaient encore étre versées aux anciens
employés en application de la Loi sur les normes d’ em-
ploi (la «LNE») et il a remis une preuve de réclamation
au syndic. Ce dernier a rejeté les réclamations pour le
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ance, termination or vacation pay under the ESA. The
Ministry successfully appealed to the Ontario Court
(Genera Division) but the Ontario Court of Appeal
overturned that court’s ruling and restored the Trustee's
decision. The Ministry sought leave to appeal from the
Court of Appeal judgment but discontinued its applica-
tion. Following the discontinuance of the appeal, the
Trustee paid a dividend to Rizzo's creditors, thereby
leaving significantly less funds in the estate. Subse-
quently, the appellants, five former employees of Rizzo,
moved to set aside the discontinuance, add themselves
as parties to the proceedings, and requested and were
granted an order granting them leave to appeal. At issue
here is whether the termination of employment caused
by the bankruptcy of an employer give rise to a claim
provable in bankruptcy for termination pay and sever-
ance pay in accordance with the provisions of the ESA.

Held: The appeal should be allowed.

At the heart of this conflict is an issue of statutory
interpretation. Although the plain language of ss. 40 and
40a of the ESA suggests that termination pay and sever-
ance pay are payable only when the employer termi-
nates the employment, statutory interpretation cannot be
founded on the wording of the legislation alone. The
words of an Act are to be read in their entire context and
in their grammatica and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and
the intention of Parliament. Moreover, s. 10 of Ontario’s
Interpretation Act provides that every Act “shall be
deemed to be remedial” and directs that every Act shall
“receive such fair, large and liberal construction and
interpretation as will best ensure the attainment of the
object of the Act according to its true intent, meaning
and spirit”.

The objects of the ESA and of the termination and
severance pay provisions themselves are broadly pre-
mised upon the need to protect employees. Finding
ss. 40 and 40a to be inapplicable in bankruptcy situa-
tions is incompatible with both the object of the ESA
and the termination and severance pay provisions. The
legislature does not intend to produce absurd conse-
guences and such a consequence would result if employ-
ees dismissed before the bankruptcy were to be entitled
to these benefits while those dismissed after a bank-
ruptcy would not be so entitled. A distinction would be
made between employees merely on the basis of the
timing of their dismissal and such a result would arbi-

motif que la faillite d'un employeur ne constituant pas
un congédiement, aucun droit & une indemnité de cessa-
tion d emploi, & une indemnité de licenciement ni a une
paie de vacances ne prenait naissance sous le régime de
laLNE. En appel, le ministére a eu gain de cause devant
la Cour de I'Ontario (Division générale) mais la Cour
d’appel de I’ Ontario a infirmé ce jugement et arétabli la
décision du syndic. Le ministere a demandé I’ autorisa-
tion d'interjeter appel de I’arrét de la Cour d’ appel mais
il Sest désisté. Apres I’abandon de I’ appel, le syndic a
versé un dividende aux créanciers de Rizzo, réduisant de
fagon considérable I’actif. Par la suite, les appelants,
cing anciens employés de Rizzo, ont demandé et obtenu
I"annulation du désistement, I’ obtention de la qualité de
parties a I'instance et une ordonnance leur accordant
I’autorisation d’interjeter appel. En I'espece, il s agit de
savoir s la cessation d’emploi résultant de la faillite de
I’employeur donne naissance & une réclamation prouva-
ble en matiere de faillite en vue d’ obtenir une indemnité
de licenciement et une indemnité de cessation d’ emploi
conformément aux dispositions de la LNE.

Arrét: Le pourvoi est accueilli.

Une question d'interprétation législative est au centre
du présent litige. Bien que le libellé clair des art. 40 et
40a de la LNE donne a penser que les indemnités de
licenciement et de cessation d’emploi doivent étre ver-
sées seulement lorsgue I’employeur licencie I’ employé,
I'interprétation |égidlative ne peut pas étre fondée sur le
seul libellé du texte de loi. Il faut lire les termes d’une
loi dans leur contexte global en suivant le sens ordinaire
et grammatical qui s’ harmonise avec I’ esprit de la loi,
I’objet de laloi et I'intention du Iégislateur. Au surplus,
I'art. 10 de la Loi d'interprétation ontarienne dispose
que les lois «sont réputées apporter une solution de
droit» et qu’ elles doivent «s' interpréter de la maniere la
plus équitable et la plus large qui soit pour garantir la
réalisation de leur objet selon leurs sens, intention et
esprit véritables».

L’objet de la LNE et des dispositions relatives al’in-
demnité de licenciement et a I'indemnité de cessation
d emploi elless-mémes repose de maniére générale sur la
nécessité de protéger les employés. Conclure que les
art. 40 et 40a sont inapplicables en cas de faillite est
incompatible tant avec I’ objet delaLNE qu’ avec les dis-
positions relatives aux indemnités de licenciement et de
cessation d'emploi. Le législateur ne peut avoir voulu
des consequences absurdes mais c'est le résultat auquel
on arriverait si les employés congédiés avant la faillite
avaient droit a ces avantages mais pas les employés con-
gédiés apres la faillite. Une distinction serait établie
entre les employés sur la seule base de la date de leur
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trarily deprive some of a means to cope with economic
dislocation.

The use of legidlative history as a tool for determin-
ing the intention of the legislature is an entirely appro-
priate exercise. Section 2(3) of the Employment San-
dards Amendment Act, 1981 exempted from severance
pay obligations employers who became bankrupt and
lost control of their assets between the coming into
force of the amendment and its receipt of royal assent.
Section 2(3) necessarily implies that the severance pay
obligation does in fact extend to bankrupt employers. If
this were not the case, no readily apparent purpose
would be served by this transitional provision. Further,
since the ESA is benefits-conferring legislation, it ought
to be interpreted in a broad and generous manner. Any
doubt arising from difficulties of language should be
resolved in favour of the claimant.

When the express words of ss. 40 and 40a are
examined in their entire context, the words “terminated
by an employer” must be interpreted to include termina-
tion resulting from the bankruptcy of the employer. The
impetus behind the termination of employment has no
bearing upon the ability of the dismissed employee to
cope with the sudden economic dislocation caused by
unemployment. As all dismissed employees are equally
in need of the protections provided by the ESA, any dis-
tinction between employees whose termination resulted
from the bankruptcy of their employer and those who
have been terminated for some other reason would be
arbitrary and inequitable. Such an interpretation would
defeat the true meaning, intent and spirit of the ESA.
Termination as a result of an employer's bankruptcy
therefore does give rise to an unsecured claim provable
in bankruptcy pursuant to s. 121 of the Bankruptcy Act
for termination and severance pay in accordance with
ss. 40 and 40a of the ESA. It was not necessary to
address the applicability of s. 7(5) of the ESA.

Cases Cited

Distinguished: Re Malone Lynch Securities Ltd.,
[1972] 3 O.R. 725; Re Kemp Products Ltd. (1978), 27
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O.R. (2d) 343; referred to: U.F.CW.,, Loc. 617P v.
Royal Dressed Meats Inc. (Trustee of) (1989), 76 C.B.R.
(N.S.)) 86; R. v. Hydro-Québec, [1997] 1 S.C.R. 213;

congédiement et un tel résultat les priverait arbitraire-
ment de certains des moyens dont ils disposent pour
faire face a un bouleversement économique.

Le recours a I'historique légidlatif pour déterminer
I"intention du légidlateur est tout a fait approprié. En
vertu du par. 2(3) de I’'Employment Standards
Amendment Act, 1981, &aient exemptés de I’ obligation
de verser des indemnités de cessation d'emploi, les
employeurs qui avaient fait faillite et avaient perdu la
maitrise de |eurs biens entre le moment ol les modifica-
tions sont entrées en vigueur et celui ou elles ont regu la
sanction royale. Le paragraphe 2(3) implique nécessai-
rement que les employeurs en faillite sont assujettis a
I’obligation de verser une indemnité de cessation d’ em-
ploi. Si tel n’é&tait pas le cas, cette disposition transitoire
semblerait ne poursuivre aucune fin. En outre, comme la
LNE est une loi conférant des avantages, elle doit &tre
interprétée de facon libérale et généreuse. Tout doute
découlant de I’ambiguité des textes doit se résoudre en
faveur du demandeur.

Lorsgue les mots expres employés aux art. 40 et 40a
sont examinés dans leur contexte global, les termes
«I’employeur licencie» doivent &tre interprétés de
maniéere a inclure la cessation d’emploi résultant de la
faillite de I’employeur. Les raisons qui motivent la ces-
sation d’emploi n’ont aucun rapport avec la capacité de
I’employé congédié de faire face au bouleversement
économique soudain causé par le chdmage. Comme tous
les employés congédiés ont également besoin des pro-
tections prévues par la LNE, toute distinction établie
entre les employés qui perdent leur emploi en raison de
la faillite de leur employeur et ceux qui sont licenciés
pour quelque autre raison serait arbitraire et inéquitable.
Une telle interprétation irait a I’ encontre des sens, inten-
tion et esprit véritables de laLNE. La cessation d’ emploi
résultant de la faillite de I’employeur donne effective-
ment naissance a une réclamation non garantie prouva-
ble en matiére de faillite au sens de I'art. 121 de la LF
en vue d obtenir une indemnité de licenciement et une
indemnité de cessation d’ emploi en conformité avec les
art. 40 et 40a de la LNE. Il était inutile d’examiner la
question de I’ applicabilité du par. 7(5) de la LNE.
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Sullivan, Ruth. Satutory Interpretation. Concord, Ont.:
Irwin Law, 1997.

APPEAL from a judgment of the Ontario Court
of Appea (1995), 22 O.R. (3d) 385, 80 O.A.C.
201, 30 C.B.R. (3d) 1, 9 C.CEE.L. (2d) 264, 95
C.L.L.C. 1210-020, [1995] O.J. No. 586 (QL),
reversing a judgment of the Ontario Court (Gen-
eral Division) (1991), 6 O.R. (3d) 441, 11 C.B.R.
(3d) 246, 92 C.L.L.C. 114,013, ruling that the
Ministry of Labour could prove claims on behalf
of employees of the bankrupt. Appeal allowed.

Seven M. Barrett and Kathleen Martin, for the
appellants.

Raymond M. Sattery, for the respondent.

David Vickers, for the Ministry of Labour for
the Province of Ontario, Employment Standards
Branch.

The judgment of the Court was delivered by

IacoBuccl J — Thisis an appea by the former
employees of a now bankrupt employer from an
order disallowing their claims for termination pay
(including vacation pay thereon) and severance
pay. The case turns on an issue of statutory inter-
pretation. Specifically, the appeal decides whether,
under the relevant legidation in effect at the time
of the bankruptcy, employees are entitled to claim
termination and severance payments where their
employment has been terminated by reason of their
employer’s bankruptcy.

1. Facts

Prior to its bankruptcy, Rizzo & Rizzo Shoes
Limited (“Rizzo") owned and operated a chain of
retail shoe stores across Canada. Approximately 65
percent of those stores were located in Ontario. On
April 13, 1989, a petition in bankruptcy was filed
against the chain. The following day, a receiving

Sullivan, Ruth. Satutory Interpretation. Concord, Ont.:
Irwin Law, 1997.

POURVOI contre un arrét de la Cour d’ appel de
I’Ontario (1995), 22 O.R. (3d) 385, 80 O.A.C. 201,
30C.B.R. (3d)1,9C.C.E.L. (2d) 264,95 C.L.L.C.
1210-020, [1995] O.J. n° 586 (QL), qui a infirmé
un jugement de la Cour de |I'Ontario (Division
générae) (1991), 6 O.R. (3d) 441, 11 C.B.R. (3d)
246, 92 C.L.L.C. 114,013, statuant que le ministere
du Travail pouvait prouver des réclamations au
nom des employés de I’ entreprise en faillite. Pour-
voi accueilli.

Steven M. Barrett et Kathleen Martin, pour les
appelants.

Raymond M. Sattery, pour |'intimée.

David Vickers, pour le ministere du Travail dela
province d Ontario, Direction des normes d’ em-
ploi.

Version frangaise du jugement de la Cour rendu
par

LE JGE lacoBuccl — Il sagit d’un pourvoi
interjeté par les anciens employés d' un employeur
maintenant en faillite contre une ordonnance qui a
rejeté les réclamations qu'ils ont présentées en vue
d obtenir une indemnité de licenciement (y com-
pris la paie de vacances) et une indemnité de ces-
sation d’emploi. Le litige porte sur une question
d’interprétation |égidative. Tout particulierement,
le pourvoi tranche la question de savoir si, en vertu
des dispositions |égidatives pertinentes en vigueur
a |’époque de la faillite, les employés ont le droit
de réclamer une indemnité de licenciement et une
indemnité de cessation d’emploi lorsque la cessa-
tion demploi résulte de la faillite de leur
employeur.

1. Les faits

Avant safaillite, lasociété Rizzo & Rizzo Shoes
Limited («Rizzo») possédait et exploitait au
Canada une chaine de magasins de vente au détail
de chaussures. Environ 65 pour 100 de ces maga-
sins étaient situés en Ontario. Le 13 avril 1989,
une pétition en faillite a &é présentée contre la
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order was made on consent in respect of Rizzo's
property. Upon the making of that order, the
employment of Rizzo's employees came to an end.

Pursuant to the receiving order, the respondent,
Zittrer, Siblin & Associates, Inc. (the “Trustee”)
was appointed as trustee in bankruptcy of Rizzo's
estate. The Bank of Nova Scotia privately
appointed Peat Marwick Limited (“PML") as
receiver and manager. By the end of July 1989,
PML had liquidated Rizzo's property and assets
and closed the stores. PML paid all wages, saa-
ries, commissions and vacation pay that had been
earned by Rizzo's employees up to the date on
which the receiving order was made.

In November 1989, the Ministry of Labour for
the Province of Ontario, Employment Standards
Branch (the “Ministry”) audited Rizzo's records to
determine if there was any outstanding termination
or severance pay owing to former employees
under the Employment Sandards Act, R.S.0O. 1980,
c. 137, as amended (the “ESA”). On August 23,
1990, the Ministry delivered a proof of claim to
the respondent Trustee on behalf of the former
employees of Rizzo for termination pay and vaca-
tion pay thereon in the amount of approximately
$2.6 million and for severance pay totaling
$14,215. The Trustee disalowed the claims, issu-
ing a Notice of Disallowance on January 28, 1991.
For the purposes of this appeal, the relevant
ground for disallowing the claim was the Trustee's
opinion that the bankruptcy of an employer does
not constitute a dismissal from employment and
thus, no entitlement to severance, termination or
vacation pay is created under the ESA.

The Ministry appealed the Trustee's decision to
the Ontario Court (General Division) which
reversed the Trustee's disallowance and allowed
the claims as unsecured claims provable in bank-
ruptcy. On appeal, the Ontario Court of Appeal
overturned the tria court’s ruling and restored the
decision of the Trustee. The Ministry sought leave

chaine de magasins. Le lendemain, une ordon-
nance de séquestre a été rendue sur consentement a
I’égard des biens de Rizzo. Au prononcé de I’ or-
donnance, les employés de Rizzo ont perdu leur
emploi.

Conformément a |’ ordonnance de séquestre,
I"intimée, Zittrer, Siblin & Associates, Inc. (le
«syndic») a été nommée syndic de faillite de I’ actif
de Rizzo. La Banque de Nouvelle-Ecosse a nommé
Peat Marwick Limitée («PML>») comme adminis-
trateur séquestre. Dés la fin de juillet 1989, PML
avait liquidé les biens de Rizzo et fermé les maga
sins. PML aversé tous les salaires, les traitements,
toutes les commissions et | es paies de vacances qui
avaient été gagnés par les employés de Rizzo jus-
gu’'ala date a laguelle I’ ordonnance de séquestre a
été rendue.

En novembre 1989, le ministére du Travail de la
province d Ontario, Direction des normes d' em-
ploi (le «ministere») a vérifié les dossiers de Rizzo
afin de déterminer si des indemnités de licencie-
ment ou de cessation d’emploi devaient encore étre
versées aux anciens employés en application de la
Loi sur les normes d emploi, L.R.O. 1980, ch. 137
et ses modifications (la «<LNE»). Le 23 aoiit 1990,
au nom des anciens employés de Rizzo, le minis-
tere aremis au syndic intimé une preuve de récla
mation pour des indemnités de licenciement et des
paies de vacances (environ 2,6 millions de dollars)
et pour des indemnités de cessation d’'emploi
(14 215 $). Le syndic arejeté les réclamations et a
donné avis du rejet le 28 janvier 1991. Aux finsdu
présent pourvoi, les réclamations ont été rejetées
parce que le syndic était d'avis que la faillite d'un
employeur ne constituant pas un congédiement,
aucun droit & une indemnité de cessation d’ emploi,
a une indemnité de licenciement ni a une paie de
vacances ne prenait naissance sous le régime de la
LNE.

Le ministere a interjeté appel de la décision du
syndic devant la Cour de I’ Ontario (Division géné-
rale) laquelle a infirmé la décision du syndic et a
admis les réclamations en tant que réclamations
non garanties prouvables en matiere de faillite. En
appel, la Cour d'appel de I’ Ontario a casse le juge-
ment de la cour de premiére instance et rétabli la
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to appeal from the Court of Appea judgment, but
discontinued its application on August 30, 1993.
Following the discontinuance of the appeal, the
Trustee paid a dividend to Rizzo's creditors,
thereby leaving significantly less funds in the
estate. Subsequently, the appellants, five former
employees of Rizzo, moved to set aside the discon-
tinuance, add themselves as parties to the proceed-
ings, and requested an order granting them leave to
appeal. This Court’s order granting those applica-
tions was issued on December 5, 1996.

2. Relevant Statutory Provisions

The relevant versions of the Bankruptcy Act
(now the Bankruptcy and Insolvency Act) and the
Employment Standards Act for the purposes of this
appea are R.S.C., 1985, c. B-3 (the “BA"), and
R.S.0. 1980, c. 137, as amended to April 14, 1989
(the “ESA") respectively.

Employment Standards Act, R.S.O. 1980, c. 137, as
amended:

7. —

(5) Every contract of employment shall be deemed to
include the following provision:

All severance pay and termination pay become paya
ble and shall be paid by the employer to the employee
in two weekly instalments beginning with the first
full week following termination of employment and
shall be alocated to such weeks accordingly. This
provision does not apply to severance pay if the
employee has elected to maintain a right of recall as
provided in subsection 40a (7) of the Employment
Standards Act.

40. — (1) No employer shall terminate the employ-
ment of an employee who has been employed for three
months or more unless the employee gives,

(a) one weeks notice in writing to the employee if his or
her period of employment is less than one year;

(b) two weeks notice in writing to the employee if his
or her period of employment is one year or more but
less than three years;

décision du syndic. Le ministere a demandé I’ auto-
risation d’'en appeler de I’ arrét de la Cour d’ appel,
maisil s'est désisté le 30 aolit 1993. Apres I’ aban-
don de I'appel, le syndic a versé un dividende aux
créanciers de Rizzo, réduisant de fagcon considéra-
ble I’ actif. Par la suite, les appelants, cing anciens
employés de Rizzo, ont demandé |’ annulation du
désistement, |’ obtention de la qualité de parties a
I'instance et une ordonnance leur accordant |’ auto-
risation d'interjeter appel. L’ ordonnance de notre
Cour faisant droit a ces demandes a &té rendue le
5 décembre 1996.

2. Les dispositions |Iégidatives pertinentes

Aux fins du présent pourvoi, les versions perti-
nentes de la Loi sur la faillite (maintenant la Loi
sur la faillite et I'insolvabilité) et de la Loi sur les
normes d'emploi sont respectivement les sui-
vantes: L.R.C. (1985), ch. B-3 (la «LF») et L.R.O.
1980, ch. 137 et ses modifications au 14 avril 1989
(la «LNE»).

Loi sur les normes d’emploi, L.R.O. 1980, ch. 137
et ses modifications:

7...

(5) Tout contrat de travail est réputé comprendre la
disposition suivante:

L’ indemnité de cessation d’ emploi et I'indemnité de
licenciement deviennent exigibles et sont payées par
I’employeur a I’employé en deux versements hebdo-
madaires a compter de la premiére semaine compléte
suivant la cessation d’ emploi, et sont réparties sur ces
semaines en conséguence. La présente disposition ne
s applique pas a I'indemnité de cessation d’emploi si
I’employé a choisi de maintenir son droit d'&tre rap-
pelé, comme le prévoit |e paragraphe 40a (7) de laLoi
sur les normes d emploi.

40 (1) Aucun employeur ne doit licencier un employé
qui travaille pour lui depuis trois mois ou plus a moins
de lui donner:

a) un préavis écrit d une semaine si sa période d’ emploi
est inférieure a un an;

b) un préavis écrit de deux semaines si sa période d’ em-
ploi est d'un an ou plus mais de moins de trois ans;
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(c) three weeks notice in writing to the employee if his
or her period of employment is three years or more
but less than four years;

(d) four weeks notice in writing to the employee if his
or her period of employment is four years or more
but less than five years;

(e) five weeks notice in writing to the employee if his
or her period of employment is five years or more
but less than six years,

(f) six weeks notice in writing to the employee if his or
her period of employment is six years or more but
less than seven years;

(g) seven weeks notice in writing to the employee if his
or her period of employment is seven years or more
but less than eight years,

(h) eight weeks notice in writing to the employee if his
or her period of employment is eight years or more,

and such notice has expired.

(7) Where the employment of an employee is termi-
nated contrary to this section,

(a) the employer shall pay termination pay in an
amount equal to the wages that the employee would
have been entitled to receive at hisregular rate for a
regular non-overtime work week for the period of
notice prescribed by subsection (1) or (2), and any
wages to which he is entitled;

40a. ..
(1a) Where,

(a) fifty or more employees have their employment ter-
minated by an employer in a period of six months or
less and the terminations are caused by the perma-
nent discontinuance of al or part of the business of
the employer at an establishment; or

(b) one or more employees have their employment ter-
minated by an employer with a payroll of $2.5 mil-
lion or more,

the employer shall pay severance pay to each employee
whose employment has been terminated and who has
been employed by the employer for five or more years.

C) un préavis écrit de trois semaines si sa période d’ em-
ploi est de trois ans ou plus mais de moins de quatre
ans;

d) un préavis écrit de quatre semaines s sa période
d’emploi est de quatre ans ou plus mais de moins de
cing ans;

€) un préavis écrit de cing semaines si sa période d em-
ploi est de cing ans ou plus mais de moins de six ans;

f) un préavis écrit de six semaines si sa période d’em-
ploi est de six ans ou plus mais de moins de sept ans;

g) un préavis écrit de sept semaines si sa période d’ em-
ploi est de sept ans ou plus mais de moins de huit
ans;

h) un préavis écrit de huit semaines si sa période d’em-
ploi est de huit ans ou plus,

et avant le terme de la période de ce préavis.

(7) Si un employé est licencié contrairement au pré-
sent article:

a) I’employeur lui verse une indemnité de licenciement
égale au salaire que I’employé aurait eu le droit de
recevoir a son taux normal pour une semaine nor-
male de travail sans heures supplémentaires pendant
la période de préavis fixée par le paragraphe (1) ou
(2), de méme que tout salaire auquel il a droit;

40a. ..

[TRADUCTION] (1a) L’employeur verse une indemnité
de cessation d’emploi a chaque employé licencié qui a
travaillé pour lui pendant cing ans ou plus si, selon le
cas.

a) I'employeur licencie cinquante employés ou plus au
cours d’ une période de six mois ou mains et que les
licenciements résultent de I’interruption permanente
de I’ensemble ou d'une partie des activités de I’em-
ployeur a un établissement;

b) I’'employeur dont la masse salaridle est de 2,5 mil-
lions de dollars ou plus licencie un ou plusieurs
employés.
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Employment Standards Amendment Act, 1981,
S.0. 1981, c. 22

2. — (1) Part XII of the said Act is amended by adding
thereto the following section:

(3) Section 40a of the said Act does not apply to an
employer who became a bankrupt or an insolvent
person within the meaning of the Bankruptcy Act
(Canada) and whose assets have been distributed
among his creditors or to an employer whose
proposal within the meaning of the Bankruptcy
Act (Canada) has been accepted by his creditors
in the period from and including the 1st day of
January, 1981, to and including the day immedi-
ately before the day this Act receives Royal
Assent.

Bankruptcy Act, R.S.C., 1985, c. B-3

121. (1) All debts and liagbilities, present or future, to
which the bankrupt is subject at the date of the bank-
ruptcy or to which he may become subject before his
discharge by reason of any obligation incurred before
the date of the bankruptcy shall be deemed to be claims
provable in proceedings under this Act.

Interpretation Act, R.S.0. 1990, c. .11

10. Every Act shall be deemed to be remedial,
whether its immediate purport is to direct the doing of
anything that the Legislature deems to be for the public
good or to prevent or punish the doing of any thing that
it deems to be contrary to the public good, and shall
accordingly receive such fair, large and liberal construc-
tion and interpretation as will best ensure the attainment
of the object of the Act according to its true intent,
meaning and spirit.

17. The repeal or amendment of an Act shall be
deemed not to be or to involve any declaration as to the
previous state of the law.

3. Judicial History

A. Ontario Court (General Division) (1991), 6
O.R. (3d) 441

Employment Standards Amendment Act, 1981,
L.O. 1981, ch. 22

[TRADUCTION]

2. (1) Lapartie XIl delaloi est modifiée par adjonction
de I’article suivant:

(3) L’article 40a de la loi ne s applique pas a I’em-
ployeur qui a fait faillite ou est devenu insolva
ble au sens de la Loi sur la faillite (Canada) et
dont les biens ont &té distribués a ses créanciers
ou a I’employeur dont la proposition au sens de
la Loi sur la faillite (Canada) a été acceptée par
ses créanciers pendant la période qui commence
le 1& janvier 1981 et setermine le jour précédant
immédiatement celui ol la présente loi aregu la
sanction royale inclusivement.

Loi sur la faillite, L.R.C. (1985), ch. B-3

121. (1) Toutes créances et tous engagements, pré-
sents ou futurs, auxquels le failli est assujetti ala date de
lafaillite, ou auxquels il peut devenir assujetti avant sa
libération, en raison d’'une obligation contractée anté-
rieurement a la date de lafaillite, sont réputés des récla-
mations prouvables dans des procédures entamées en
vertu de la présente loi.

Loi d'interprétation, L.R.O. 1990, ch. |.11

10 Les lois sont réputées apporter une solution de
droit, qu'elles aient pour objet immédiat d’ordonner
I"accomplissement d’'un acte que la Législature estime
étre dans I'intérét public ou d empécher ou de punir
I’accomplissement d'un acte qui lui paralt contraire a
I’intérét public. Elles doivent par conséquent s interpré-
ter de la maniére la plus équitable et la plus large qui
soit pour garantir la réalisation de leur objet selon leurs
sens, intention et esprit véritables.

17 L’ abrogation ou la modification d’une loi N’ est pas
réputée constituer ou impliquer une déclaration portant
sur I’ état antérieur du droit.

3. L'historigue judiciaire

A. La Cour de I'Ontario (Division générale)
(1991), 6 O.R. (3d) 441
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Having disposed of several issues which do not
arise on this appeal, Farley J. turned to the ques-
tion of whether termination pay and severance pay
are provable claims under the BA. Relying on
U.F.C.W, Loc. 617P v. Royal Dressed Meats Inc.
(Trustee of) (1989), 76 C.B.R. (N.S.) 86 (Ont. S.C.
in Bankruptcy), he found that it is clear that claims
for termination and severance pay are provable in
bankruptcy where the statutory obligation to pro-
vide such payments arose prior to the bankruptcy.
Accordingly, he reasoned that the essential matter
to be resolved in the case at bar was whether bank-
ruptcy acted as a termination of employment
thereby triggering the termination and severance
pay provisions of the ESA such that liability for
such payments would arise on bankruptcy as well.

In addressing this question, Farley J. began by
noting that the object and intent of the ESA is to
provide minimum employment standards and to
benefit and protect the interests of employees.
Thus, he concluded that the ESA is remedial legis-
lation and as such it should be interpreted in a fair,
large and liberal manner to ensure that its object is
attained according to its true meaning, spirit and
intent.

Farley J. then held that denying employees in
this case the right to claim termination and sever-
ance pay would lead to the arbitrary and unfair
result that an employee whose employment is ter-
minated just prior to a bankruptcy would be enti-
tled to termination and severance pay, whereas one
whose employment is terminated by the bank-
ruptcy itself would not have that right. This result,
he stated, would defeat the intended working of
the ESA.

Farley J. saw no reason why the claims of the
employees in the present case would not generally
be contemplated as wages or other claims under
the BA. He emphasized that the former employees
in the case at bar had not alleged that termination
pay and severance pay should receive a priority in

Aprés avair tranché plusieurs points non sou-
levés dans le présent pourvoi, le juge Farley est
passe a la question de savoir s I'indemnité de
licenciement et I'indemnité de cessation d’'emploi
sont des réclamations prouvables en application de
la LF. S'appuyant sur la décision U.F.C.W.,,
Loc. 617P c. Royal Dressed Meats Inc. (Trustee of)
(1989), 76 C.B.R. (N.S)) 86 (C.S. Ont. en matiere
de faillite), il a conclu que manifestement, I'in-
demnité de licenciement et I'indemnité de cessa-
tion d’emploi sont prouvables en matiere de faillite
lorsque I’ obligation légale d effectuer ces verse-
ments a pris naissance avant la faillite. Par consé-
quent, il a estimé que le point essentiel & résoudre
en |’ espece était de savoir si lafaillite était assimi-
lable au licenciement et entrainait I’ application des
dispositions relatives a I'indemnité de licenciement
et a I'indemnité de cessation d’emploi de la LNE
de maniere que I’ obligation de verser ces indem-
nités prenne naissance également au moment de la
falllite.

Le juge Farley a abordé cette question en faisant
remarquer que |’objet et I’'intention de la LNE
étaient d établir des normes minimales d’emploi et
de favoriser et protéeger les intéréts des employés.
Il a donc conclu que la LNE visait a apporter une
solution de droit et devait des lors étre interprétée
de maniére équitable et large afin de garantir la
réalisation de son objet selon ses sens, intention et
esprit véritables.

Le juge Farley a ensuite décidé que priver les
employés en |'espéce du droit de réclamer une
indemnité de licenciement et une indemnité de
cessation d’emploi aurait pour conséquence injuste
et arbitraire que I’employé licencié juste avant la
faillite aurait droit a une indemnité de licenciement
et a une indemnité de cessation d’ emploi, alors que
celui qui a perdu son emploi en raison de lafaillite
elleméme n'y aurait pas droit. Ce résultat, a-t-il
dit, irait a I’encontre du but visé par laloi.

Le juge Farley ne voyait pas pourquoi les récla-
mations des employés en |’ espece ne seraient pas
généralement considérées comme des réclamations
concernant les salaires ou comme d autres récla-
mations présentées en application de la LF. Il a
souligné que les anciens employés en |’ espéce
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the distribution of the estate, but merely that they
are provable (unsecured and unpreferred) claimsin
a bankruptcy. For this reason, he found it inappro-
priate to make reference to authorities whose focus
was the interpretation of priority provisions in
the BA.

Even if bankruptcy does not terminate the
employment relationship so as to trigger the ESA
termination and severance pay provisions, Farley
J. was of the view that the employees in the instant
case would nevertheless be entitled to such pay-
ments as these were liabilities incurred prior to the
date of the bankruptcy by virtue of s. 7(5) of the
ESA. He found that s. 7(5) deems every employ-
ment contract to include a provision to provide ter-
mination and severance pay following the termina-
tion of employment and concluded that a
contingent obligation is thereby created for a bank-
rupt employer to make such payments from the
outset of the relationship, long before the bank-
ruptcy.

Farley J. also considered s. 2(3) of the Employ-
ment Standards Amendment Act, 1981, S.O. 1981,
c. 22 (the “ESAA"), which is a transitional provi-
sion that exempted certain bankrupt employers
from the newly introduced severance pay obliga-
tions until the amendments received royal assent.
He was of the view that this provision would not
have been necessary if the obligations of employ-
ers upon termination of employment had not been
intended to apply to bankrupt employers under the
ESA. Farley J. concluded that the claim by Rizzo's
former employees for termination pay and sever-
ance pay could be provided as unsecured and
unpreferred debts in a bankruptcy. Accordingly, he
allowed the appeal from the decision of the
Trustee.

n'avaient pas soutenu que les indemnités de licen-
ciement et de cessation d emploi devaient étre
prioritaires dans la distribution de I’ actif, mais tout
simplement qu’ elles étaient des réclamations prou-
vables en matiere de faillite (non garanties et non
privilégiées). Pour ce matif, il a conclu qu'il ne
convenait pas dinvoquer la jurisprudence et la
doctrine portant sur I’interprétation des disposi-
tions relatives a la priorité de la LF.

Méme s la fallite ne met pas fin & la relation
entre I'employeur et I’employé de fagon a faire
jouer les dispositions relatives aux indemnités de
licenciement et de cessation d’ emploi delaLNF, le
juge Farley était d'avis que les employés en I'es-
pece avaient néanmoins droit a ces indemnités, car
il s'agissait d’ engagements contractés avant la date
de lafaillite conformément au par. 7(5) de la LNE.
Il 'a conclu d'une part qu’aux termes du par. 7(5),
tout contrat de travail est réputé comprendre une
disposition prévoyant le versement d'une indem-
nité de licenciement et d’une indemnité de cessa-
tion d’emploi au moment de la cessation d’ empl oi
et d’autre part que I’employeur en faillite est assu-
jetti a I’ obligation conditionnelle de verser ces
indemnités depuis le début de la relation entre
I"'employeur et I'employé, soit bien avant la fail-
lite.

Le juge Farley a également examing le par. 2(3)
de I’Employment Standards Amendment Act, 1981,
L.O. 1981, ch. 22 («I'ESAA»), qui est une disposi-
tion transitoire exemptant certains employeurs en
faillite des nouvelles obligations relatives au paie-
ment de I'indemnité de cessation d’ emploi jusgu’a
ce que les modifications aient recu la sanction
royale. Il était d’'avis que cette disposition n’ aurait
pas é&té nécessaire si le légidateur n’ avait pas voulu
gue les obligations auxquelles sont tenus les
employeurs au moment d’un licenciement s appli-
guent aux employeurs en faillite en vertu de la
LNE. Le juge Farley a conclu que la réclamation
présentée par les anciens employés de Rizzo en
vue d' obtenir des indemnités de licenciement et de
cessation d’ emploi pouvait étre traitée comme une
créance non garantie et non privilégiée dans une
faillite. Par consequent, il a accueilli I"appel formé
contre la décision du syndic.
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B. Ontario Court of Appeal (1995), 22 O.R. (3d)
385

Austin J.A., writing for a unanimous court,
began his anaysis of the principa issue in this
appeal by focussing upon the language of the ter-
mination pay and severance pay provisions of the
ESA. He noted, at p. 390, that the termination pay
provisions use phrases such as “[n]Jo employer
shall terminate the employment of an employee”
(s. 40(1)), “the notice required by an employer to
terminate the employment” (s. 40(2)), and “[a]n
employer who has terminated or who proposes to
terminate the employment of employees”
(s. 40(5)). Turning to severance pay, he quoted
s. 40a(1)(a) (at p. 391) which includes the phrase
“employees have their employment terminated by
an employer”. Austin JA. concluded that this lan-
guage limits the obligation to provide termination
and severance pay to situations in which the
employer terminates the employment. The opera-
tion of the ESA, he stated, is not triggered by the
termination of employment resulting from an act
of law such as bankruptcy.

In support of his conclusion, Austin JA.
reviewed the leading cases in this area of law. He
cited Re Malone Lynch Securities Ltd., [1972] 3
O.R. 725 (S.C. in bankruptcy), wherein Houlden J.
(as he then was) concluded that the ESA termina
tion pay provisions were not designed to apply to a
bankrupt employer. He also relied upon Re Kemp
Products Ltd. (1978), 27 C.B.R. (N.S.) 1 (Ont. S.C.
in bankruptcy), for the proposition that the bank-
ruptcy of a company at the instance of a creditor
does not constitute dismissal. He concluded as fol-
lows at p. 395:

The plain language of ss. 40 and 40a does not give rise
to any liability to pay termination or severance pay
except where the employment is terminated by the
employer. In our case, the employment was terminated,
not by the employer, but by the making of a receiving
order against Rizzo on April 14, 1989, following a peti-

B. La Cour d appel de I'Ontario (1995), 22 O.R.
(3d) 385

Au nom d’une cour unanime, le juge Austin a
commencé son analyse de la question principale du
présent pourvoi en s arrétant sur le libellé des dis-
positions relatives a I’ indemnité de licenciement et
al’indemnité de cessation d’emploi delaLNE. Il a
noté, a la p. 390, que les dispositions relatives a
I'indemnité de licenciement utilisent des expres-
sions comme «[a]ucun employeur ne doit licencier
un employé» (par. 40(1)), «le préavis qu'un
employeur donne pour licencier» (par. 40(2)) et les
«employés qu’ un employeur a licenciés ou se pro-
pose de licencier» (par. 40(5)). Passant a I'indem-
nité de cessation d’emploi, il acitél’al. 40a(1)a), a
la p. 391, lequel contient I'expression «l’em-
ployeur licencie cinquante employés». Le juge
Austin a conclu que ce libellé limite I’ obligation
d accorder une indemnité de licenciement et une
indemnité de cessation d'emploi aux cas ou I'em-
ployeur licencie des employés. Selon lui, la cessa-
tion d’ emploi résultant de I’ effet de la loi, notam-
ment de la faillite, n’entraine pas I’ application de
la LNE.

A I"appui de sa conclusion, le juge Austin a exa-
miné les arréts de principe dans ce domaine du
droit. 1l a cité Re Malone Lynch Securities Ltd.,
[1972] 3 O.R. 725 (C.S. en matiere de faillite),
dans lequd le juge Houlden (maintenant juge de la
Cour d'appel) a statué que les dispositions rela
tives a I'indemnité de licenciement de la LNE
n’'étaient pas congues pour s appliquer a I’em-
ployeur en faillite. Il a également invoqué Re
Kemp Products Ltd. (1978), 27 C.B.R. (N.S) 1
(C.S. Ont. en matiere de faillite), a I'appui de la
proposition selon laquelle la faillite d’ une compa-
gnie a la demande d'un créancier ne constitue pas
un congédiement. Il a conclu ainsi, & la p. 395:

[TRADUCTION] Le libellé clair des art. 40 et 40a ne crée
une obligation de verser une indemnité de licenciement
ou une indemnité de cessation d’ emploi que si I'em-
ployeur licencie I'employé. En I'espece, la cessation
d'emploi n'est pas le fait de I’employeur, €elle résulte
d'une ordonnance de séguestre rendue a I’ encontre de
Rizzo le 14 avril 1989, a la suite d’ une pétition présen-
tée par I'un de ses créanciers. Le droit & une indemnité

1998 CanLll 837 (SCC)



[1998] 1 R.C.S.

RIZZO & RIZZO SHOES LTD. (RE)

Le juge lacobucci 39

tion by one of its creditors. No entitlement to either ter-
mination or severance pay ever arose.

Regarding s. 7(5) of the ESA, Austin JA.
rejected the trial judge's interpretation and found
that the section does not create a liability. Rather,
in his opinion, it merely states when aliability oth-
erwise created is to be paid and therefore it was not
considered relevant to the issue before the court.
Similarly, Austin JA. did not accept the lower
court’s view of s. 2(3), the transitional provision in
the ESAA. He found that that section had no effect
upon the intention of the Legidlature as evidenced
by the terminology used in ss. 40 and 40a.

Austin JA. concluded that, because the employ-
ment of Rizzo's former employees was terminated
by the order of bankruptcy and not by the act of
the employer, no liability arose with respect to ter-
mination, severance or vacation pay. The order of
the trial judge was set aside and the Trustee's dis-
allowance of the claims was restored.

4. Issues

This appeal raises one issue: does the termina
tion of employment caused by the bankruptcy of
an employer give rise to a claim provable in bank-
ruptcy for termination pay and severance pay in
accordance with the provisions of the ESA?

5. Analysis

The statutory obligation upon employers to pro-
vide both termination pay and severance pay is
governed by ss. 40 and 40a of the ESA, respec-
tively. The Court of Appea noted that the plain
language of those provisions suggests that termina-
tion pay and severance pay are payable only when
the employer terminates the employment. For
example, the opening words of s. 40(1) are: “No
employer shal terminate the employment of an
employee. . . .” Similarly, s. 40a(1a) begins with

de licenciement ou a une indemnité de cessation d’ em-
ploi n'ajamais pris naissance.

En ce qui concerne le par. 7(5) de la LNE, le
juge Austin arejeté I’ interprétation du juge de pre-
miere instance et a estimé que cette disposition ne
créait pas d’engagement. Selon lui, elle ne faisait
gue préciser quand I’ engagement contracté par ail-
leurs devait &re acquitté et ne se rapportait donc
pas a la question dont la cour était saisie. Le juge
Austin n’a pas accepté non plus I'opinion expri-
mée par le tribunal inférieur au sujet du par. 2(3),
la disposition transitoire de I'ESAA. Il a jugé que
cette disposition n'avait aucun effet quant a I'in-
tention du législateur, comme |’ attestait la termino-
logie employée aux art. 40 et 40a.

Le juge Austin a conclu que, comme la cessa
tion d'emploi subie par les anciens employés de
Rizzo résultait d une ordonnance de faillite et
n'était pas le fait de I’employeur, il n'existait
aucun engagement en ce qui concerne I'indemnité
de licenciement, I'indemnité de cessation d’ emploi
ni la paie de vacances. L’ ordonnance du juge de
premiére instance a &é annulée et la décision du
syndic de rejeter les réclamations a été rétablie.

4. Les questions en litige

Le présent pourvoi souléve une question: la ces-
sation d’emploi résultant de la faillite de I'em-
ployeur donne-t-elle naissance a une réclamation
prouvable en matiere de faillite en vue d obtenir
une indemnité de licenciement et une indemnité de
cessation d' emploi conformément aux dispositions
de la LNE?

5. Analyse

L’ obligation légale faite aux employeurs de ver-
ser une indemnité de licenciement ainsi qu’une
indemnité de cessation d' emploi est régie respecti-
vement par les art. 40 et 40a de la LNE. La Cour
d’ appel a fait observer que le libellé clair de ces
dispositions donne a penser que les indemnités de
licenciement et de cessation d’emploi doivent ére
versées seulement lorsque I’employeur licencie
I’employé. Par exemple, le par. 40(1) commence
par les mots suivants. «Aucun employeur ne doit
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the words, “Where. . . fifty or more employees
have their employment terminated by an
employer. ...” Therefore, the question on which
this appeal turns is whether, when bankruptcy
occurs, the employment can be said to be termi-
nated “by an employer”.

The Court of Appeal answered this question in
the negative, holding that, where an employer is
petitioned into bankruptcy by a creditor, the
employment of its employeesis not terminated “by
an employer”, but rather by operation of law.
Thus, the Court of Appeal reasoned that, in the cir-
cumstances of the present case, the ESA termina-
tion pay and severance pay provisons were not
applicable and no obligations arose. In answer, the
appellants submit that the phrase “terminated by an
employer” is best interpreted as reflecting a dis-
tinction between involuntary and voluntary termi-
nation of employment. It is their position that this
language was intended to relieve employers of
their obligation to pay termination and severance
pay when employees leave their jobs voluntarily.
However, the appellants maintain that where an
employee’'s employment is involuntarily termi-
nated by reason of their employer’'s bankruptcy,
this constitutes termination “by an employer” for
the purpose of triggering entitlement to termina-
tion and severance pay under the ESA.

At the heart of this conflict is an issue of statu-
tory interpretation. Consistent with the findings of
the Court of Apped, the plain meaning of the
words of the provisions here in question appears to
restrict the obligation to pay termination and sever-
ance pay to those employers who have actively ter-
minated the employment of their employees. At
first blush, bankruptcy does not fit comfortably
into this interpretation. However, with respect, |
believe this analysis is incomplete.

Although much has been written about the inter-
pretation of legidation (see, eg., Ruth Sullivan,
Satutory Interpretation (1997); Ruth Sullivan,
Driedger on the Construction of Statutes (3rd ed.
1994) (hereinafter “Construction of Satutes’);
Pierre-André Coté, The Interpretation of Legisla-

licencier un employé . . .» Le paragraphe 40a(1a)
contient également les mots: «s [...] I'employeur
licencie cinquante employés ou plus . . .» Par con-
séquent, la question dans le présent pourvoi est de
savoir si I'on peut dire que I’employeur qui fait
faillite a licencié ses employés.

La Cour d'appel a répondu a cette question par
la négative, statuant que, lorsqu’un créancier pré-
sente une pétition en faillite contre un employeur,
les employés ne sont pas licenciés par I’ employeur
mais par |'effet de laloi. La Cour d'appel a donc
estimé que, dans les circonstances de |’ espece, les
dispositions relatives aux indemnités de licencie-
ment et de cessation d’emploi de la LNE n’ étaient
pas applicables et qu’ aucune obligation n’ avait pris
naissance. Les appelants répliquent que les mots
«I’employeur licencie» doivent étre interprétés
comme établissant une distinction entre la cessa-
tion d’emploi volontaire et la cessation d’emploi
forcée. Ils soutiennent que ce libellé visait a déga-
ger I’'employeur de son obligation de verser des
indemnités de licenciement et de cessation d’em-
ploi lorsgue I'employé quittait son emploi volon-
tairement. Cependant, les appelants prétendent que
la cessation d’emploi forcée résultant de la faillite
de I'employeur est assimilable au licenciement
effectué par I’ employeur pour I’ exercice du droit a
une indemnité de licenciement et a une indemnité
de cessation d’emploi prévu par la LNE.

Une question d'interprétation législative est au
centre du présent litige. Selon les conclusions de la
Cour d'appel, le sens ordinaire des mots utilisés
dans les dispositions en cause parait limiter |’ obli-
gation de verser une indemnité de licenciement et
une indemnité de cessation d'emploi aux
employeurs qui ont effectivement licencié leurs
employés. A premiere vue, lafaillite ne semble pas
cadrer tres bien avec cette interprétation. Toutefois,
en toute déférence, je crois que cette analyse est
incompl ete.

Bien que I'interprétation legislative ait fait cou-
ler beaucoup d’ encre (voir par ex. Ruth Sullivan,
Satutory Interpretation (1997); Ruth Sullivan,
Driedger on the Construction of Satutes (3¢ &d.
1994) (ci-apres «Construction of Statutes»);
Pierre-André Coté, Interprétation des lois (2¢ éd.
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tion in Canada (2nd ed. 1991)), Elmer Driedger in
Construction of Statutes (2nd ed. 1983) best encap-
sulates the approach upon which | prefer to rely.
He recognizes that statutory interpretation cannot
be founded on the wording of the legislation alone.
At p. 87 he states:

Today there is only one principle or approach,
namely, the words of an Act are to be read in their entire
context and in their grammatical and ordinary sense har-
moniously with the scheme of the Act, the object of the
Act, and the intention of Parliament.

Recent cases which have cited the above passage
with approval include: R. v. Hydro-Québec, [1997]
1 SC.R. 213; Royal Bank of Canada v. Sparrow
Electric Corp., [1997] 1 S.C.R. 411; Verdun v.
Toronto-Dominion Bank, [1996] 3 S.C.R. 550;
Friesen v. Canada, [1995] 3 S.C.R. 103.

| also rely upon s. 10 of the Interpretation Act,
R.S.0. 1980, c. 219, which provides that every Act
“shall be deemed to be remedia” and directs that
every Act shall “receive such fair, large and libera
construction and interpretation as will best ensure
the attainment of the object of the Act according to
its true intent, meaning and spirit”.

Although the Court of Appeal looked to the
plain meaning of the specific provisions in ques
tion in the present case, with respect, | believe that
the court did not pay sufficient attention to the
scheme of the ESA, its object or the intention of
the legislature; nor was the context of the wordsin
issue appropriately recognized. | now turn to adis-
cussion of these issues.

In Machtinger v. HOJ Industries Ltd., [1992] 1
S.C.R. 986, at p. 1002, the magjority of this Court
recognized the importance that our society accords
to employment and the fundamental role that it has
assumed in the life of the individual. The manner
in which employment can be terminated was said
to be equally important (see also Wallace v. United
Grain Growers Ltd., [1997] 3 S.C.R. 701). It was
in this context that the majority in Machtinger
described, at p. 1003, the object of the ESA as
being the protection of “...the interests of
employees by requiring employers to comply with

1990)), Elmer Driedger dans son ouvrage intitulé
Construction of Statutes (2¢ éd. 1983) résume le
mieux la méthode que je privilégie. Il reconnait
que I'interprétation legisative ne peut pas étre fon-
dée sur le seul libellé du texte de loi. A lap. 87, il
dit:

[TRADUCTION] Aujourd hui il 'y a qu'un seul prin-
cipe ou solution: il faut lire les termes d'une loi dans
leur contexte global en suivant le sens ordinaire et gram-
matical qui s harmonise avec |’ esprit de laloi, I’ objet de
laloi et I'intention du législateur.

Parmi les arréts récents qui ont cité le passage ci-
dessus en |’ approuvant, mentionnons. R. c. Hydro-
Québec, [1997] 1 R.C.S. 213; Banque Royale du
Canada c. Sparrow Electric Corp., [1997] 1 R.C.S.
411; Verdun c. Banque Toronto-Dominion, [1996]
3 R.C.S. 550; Friesen c. Canada, [1995] 3 R.C.S.
103.

Je m’appuie également sur I'art. 10 de la Loi
d’interprétation, L.R.O. 1980, ch. 219, qui prévoit
gue les lois «sont réputées apporter une solution de
droit» et doivent «sinterpréter de la maniere la
plus équitable et la plus large qui soit pour garantir
la réalisation de leur objet selon leurs sens, inten-
tion et esprit véritables».

Bien que la Cour d'appel ait examiné le sens
ordinaire des dispositions en question dans le pré-
sent pourvoi, en toute déférence, je crois que la
cour n'a pas accordé suffisasmment d' attention a
I’ économie de la LNE, a son objet ni a I'intention
du légidateur; le contexte des mots en cause n'a
pas non plus été pris en compte adéquatement. Je
passe maintenant a I’ analyse de ces questions.

Dans I’ arrét Machtinger ¢. HOJ Industries Ltd.,
[1992] 1 R.C.S. 986, ala p. 1002, notre Cour, ala
majorité, a reconnu I'importance que notre société
accorde al’emploi et le rdle fondamental qu'il joue
dans la vie de chague individu. La maniére de met-
tre fin a un emploi a été considérée comme étant
tout aussi importante (voir également Wallace c.
United Grain Growers Ltd., [1997] 3 R.C.S. 701).
C'est dans ce contexte que les juges majoritaires
dans I’arrét Machtinger ont défini, a la p. 1003,
I’objet de la LNE comme étant la protection
« . . [d]es intéréts des employés en exigeant que

22

23

24

1998 CanLll 837 (SCC)


alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight

alw
Highlight


25

26

42 RIZZO & RIZZO SHOES LTD. (RE) lacobucci J.

[1998] 1 SCR.

certain minimum standards, including minimum
periods of notice of termination”. Accordingly, the
majority concluded, at p. 1003, that, “. . . an inter-
pretation of the Act which encourages employers
to comply with the minimum requirements of the
Act, and so extends its protections to as many
employees as possible, is to be favoured over one
that does not”.

The objects of the termination and severance
pay provisions themselves are also broadly pre-
mised upon the need to protect employees. Section
40 of the ESA requires employers to give their
employees reasonable notice of termination based
upon length of service. One of the primary pur-
poses of this notice period is to provide employees
with an opportunity to take preparatory measures
and seek alternative employment. It follows that
s. 40(7)(a), which provides for termination pay in
lieu of notice when an employer has failed to give
the required statutory notice, is intended to “cush-
ion” employees against the adverse effects of eco-
nomic dislocation likely to follow from the
absence of an opportunity to search for aternative
employment. (Innis Christie, Geoffrey England
and Brent Cotter, Employment Law in Canada
(2nd ed. 1993), at pp. 572-81.)

Similarly, s. 40a, which provides for severance
pay, acts to compensate long-serving employees
for their years of service and investment in the
employer’s business and for the special losses they
suffer when their employment terminates. In R. v.
TNT Canada Inc. (1996), 27 O.R. (3d) 546, Robins
J.A. quoted with approva at pp. 556-57 from the
words of D. D. Carter in the course of an employ-
ment standards determination in Re Telegram Pub-
lishing Co. v. Zwelling (1972), 1 L.A.C. (2d) 1
(Ont.), at p. 19, wherein he described the role of
severance pay as follows:

Severance pay recognizes that an employee does make
an investment in his employer’s business — the extent
of thisinvestment being directly related to the length of

les employeurs respectent certaines normes mini-
males, notamment en ce qui concerne les périodes
minimales de préavis de licenciement». Par consé-
guent, les juges majoritaires ont conclu, a la
p. 1003, qu'«. . . une interprétation de la Loi qui
encouragerait les employeurs a se conformer aux
exigences minimales de celle-ci et qui ferait ainsi
bénéficier de sa protection le plus grand nombre
d’employés possible est a préférer a une interpréta-
tion qui n’a pas un tel effet».

L' objet des dispositions relatives a I'indemnité
de licenciement et a I'indemnité de cessation
d’emploi elless-mémes repose de maniere générale
sur la nécessité de protéger les employés. L’ article
40 de la LNE oblige les employeurs a donner a
leurs employés un préavis de licenciement raison-
nable en fonction des années de service. L’ une des
fins principales de ce préavis est de donner aux
employés la possibilité de se préparer en cherchant
un autre emploi. Il Sensuit que I’al. 40(7)a), qui
prévoit une indemnité de licenciement tenant lieu
de préavis lorsqu’un employeur n'a pas donné le
préavis requis par la loi, vise a protéger les
employés des effets néfastes du bouleversement
économique que |'absence d’'une possihilité de
chercher un autre emploi peut entrainer. (Innis
Christie, Geoffrey England et Brent Cotter,
Employment Law in Canada (2¢ &d. 1993), aux
pp. 572 a 581.)

De méme, I'art. 40a, qui prévoit I’'indemnité de
cessation d emploi, vient indemniser les employés
ayant beaucoup d'années de service pour ces
années investies dans I’ entreprise de I’ employeur
et pour les pertes spéciales qu'ils subissent lors-
gu'ils sont licenciés. Dans I'arrét R. c. TNT
Canada Inc. (1996), 27 O.R. (3d) 546, le juge
Robins a cité en les approuvant, aux pp. 556 et
557, les propos tenus par D. D. Carter dans le
cadre d'une décision rendue en matiere de normes
d’emploi dans Re Telegram Publishing Co. c.
Zwelling (1972), 1 L.A.C. (2d) 1 (Ont.), alap. 19,
ou il adécrit ainsi le role de I’indemnité de cessa
tion d emploi:

[TRADUCTION] L’indemnité de cessation d’emploi recon-

nait qu’'un employé fait un investissement dans |’ entre-
prise de son employeur — |’importance de cet investis-
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the employee’s service. This investment is the seniority
that the employee builds up during his years of ser-
vice. . .. Upon termination of the employment relation-
ship, this investment of years of service is lost, and the
employee must start to rebuild seniority at another place
of work. The severance pay, based on length of service,
is some compensation for this loss of investment.

In my opinion, the consequences or effects
which result from the Court of Appeal’sinterpreta-
tion of ss. 40 and 40a of the ESA are incompatible
with both the object of the Act and with the object
of the termination and severance pay provisions
themselves. It is a well established principle of
statutory interpretation that the legislature does not
intend to produce absurd consequences. According
to Coté, supra, an interpretation can be considered
absurd if it leads to ridiculous or frivolous conse-
guences, if it is extremely unreasonable or inequi-
table, if it is illogical or incoherent, or if it is
incompatible with other provisions or with the
object of the legislative enactment (at pp. 378-80).
Sullivan echoes these comments noting that a label
of absurdity can be attached to interpretations
which defeat the purpose of a statute or render
some aspect of it pointless or futile (Sullivan, Con-
struction of Satutes, supra, at p. 88).

The trial judge properly noted that, if the ESA
termination and severance pay provisions do not
apply in circumstances of bankruptcy, those
employees “fortunate” enough to have been dis-
missed the day before a bankruptcy would be enti-
tled to such payments, but those terminated on the
day the bankruptcy becomes final would not be so
entitled. In my view, the absurdity of this conse-
guence is particularly evident in a unionized work-
place where seniority is a factor in determining the
order of lay-off. The more senior the employee,
the larger the investment he or she has made in the
employer and the greater the entitlement to termi-
nation and severance pay. However, it is the more
senior personnel who are likely to be employed up

sement étant liée directement a la durée du service de
I’employé. Cet investissement est | ancienneté que I’em-
ployé acquiert durant ses années de service[. . .] A lafin
de larelation entre I’ employeur et I'employé, cet inves-
tissement est perdu et I'employé doit recommencer a
acquérir de I’ancienneté dans un autre lieu de travail.
L’indemnité de cessation d emploi, fondée sur les
années de service, compense en quelque sorte cet inves-
tissement perdu.

A mon avis, les conséquences ou effets qui
résultent de I'interprétation que la Cour d' appel a
donnée des art. 40 et 40a de la LNE ne sont com-
patibles ni avec I’ objet delaLoi ni avec I’ objet des
dispositions relatives a I'indemnité de licenciement
et a I'indemnité de cessation d'emploi elles-
mémes. Selon un principe bien établi en matiere
d’interprétation legidative, le législateur ne peut
avoir voulu des conséquences absurdes. D’apres
Coté, op. cit., on qualifiera d’ absurde une interpré-
tation qui mene a des conséquences ridicules ou
futiles, si elle est extremement déraisonnable ou
inéquitable, si elle est illogique ou incohérente, ou
si elle est incompatible avec d autres dispositions
ou avec I'objet du texte légidatif (aux pp. 430 a
432). Sullivan partage cet avis en faisant remar-
guer qu’ on peut qualifier d’ absurdes les interpréta-
tions qui vont al’ encontre de lafin d’uneloi ou en
rendent un aspect inutile ou futile (Sullivan, Con-
struction of Satutes, op. cit., ala p. 88).

Le juge de premiére instance a noté a juste titre
gue, si les dispositions relatives a I'indemnité de
licenciement et & I’indemnité de cessation d' em-
ploi de la LNE ne s appliquent pas en cas de fail-
lite, les employés qui auraient eu la «chance»
d’étre congédiés la veille de la faillite auraient
droit a ces indemnités, alors que ceux qui per-
draient leur emploi le jour ou la faillite devient
définitive n'y auraient pas droit. A mon avis, I'ab-
surdité de cette conséquence est particulierement
évidente dans les milieux syndiqués ol les mises a
pied se font selon I'ancienneté. Plus un employé a
de I’ancienneté, plus il ainvesti dans I’ entreprise
de I’employeur et plus son droit a une indemnité
de licenciement et & une indemnité de cessation
d’emploi est fondé. Pourtant, c'est le personnel
ayant le plus d ancienneté qui risque de travailler
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until the time of the bankruptcy and who would
thereby lose their entitlements to these payments.

If the Court of Apped’sinterpretation of the ter-
mination and severance pay provisions is correct,
it would be acceptable to distinguish between
employees merely on the basis of the timing of
their dismissal. It seems to me that such a result
would arbitrarily deprive some employees of a
means to cope with the economic dislocation
caused by unemployment. In this way the protec-
tions of the ESA would be limited rather than
extended, thereby defeating the intended working
of the legidation. In my opinion, this is an unrea-
sonable result.

In addition to the termination and severance pay
provisions, both the appellants and the respondent
relied upon various other sections of the ESA to
advance their arguments regarding the intention of
the legidature. In my view, although the magjority
of these sections offer little interpretive assistance,
one transitional provision is particularly instruc-
tive. In 1981, s. 2(1) of the ESAA introduced
s. 40a, the severance pay provision, to the ESA.
Section 2(2) deemed that provision to come into
force on January 1, 1981. Section 2(3), the transi-
tional provision in question provided as follows:

2....

(3) Section 40a of the said Act does not apply to an
employer who became a bankrupt or an insolvent
person within the meaning of the Bankruptcy Act
(Canada) and whose assets have been distributed
among his creditors or to an employer whose pro-
posal within the meaning of the Bankruptcy Act
(Canada) has been accepted by his creditors in the
period from and including the 1st day of January,
1981, to and including the day immediately before
the day this Act receives Royal Assent.

The Court of Appea found that it was neither
necessary nor appropriate to determine the inten-
tion of the legidature in enacting this provisional

jusgu’au moment de lafaillite et de perdre ainsi le
droit d' obtenir ces indemnités.

Si I'interprétation que la Cour d’ appel a donnée
des dispositions relatives a I'indemnité de licencie-
ment et de I'indemnité de cessation d’ emploi est
correcte, il serait acceptable d' établir une distinc-
tion entre les employés en se fondant simplement
sur la date de leur congédiement. |l me semble
gu'un tel résultat priverait arbitrairement certains
employés d’un moyen de faire face au bouleverse-
ment économique causé par le chémage. De cette
facon, les protections de la LNE seraient limitées
plutdt que d’ &tre &tendues, ce qui irait al’encontre
de I’ objectif que voulait atteindre le législateur. A
mon avis, ¢'est un résultat déraisonnable.

En plus des dispositions relatives a I'indemnité
de licenciement et de I’indemnité de cessation
d’emploi, tant les appelants que I'intimée ont
invoqué divers autres articles de la LNE pour
appuyer les arguments avancés au sujet de I'inten-
tion du législateur. Selon moi, bien que la plupart
de ces dispositions ne soient d’ aucune utilité en ce
gui concerne I’interprétation, il est une disposition
transitoire particulierement révélatrice. En 1981, le
par. 2(1) de I'ESAA aintroduit I’ art. 40a, la dispo-
sition relative a I’indemnité de cessation d’ emploi.
En application du par. 2(2), cette disposition
entrait en vigueur le 1& janvier 1981. Le para-
graphe 2(3), la disposition transitoire en question,
était ainsi congue:

[TRADUCTION]
2....

(3) L’article 40a de la loi ne s applique pas a I'em-
ployeur qui afait faillite ou est devenu insolvable au
sens de la Loi sur la faillite (Canada) et dont les
biens ont été distribués a ses créanciers ou a I’'em-
ployeur dont la proposition au sens de la Loi sur la
faillite (Canada) a &té acceptée par ses créanciers
pendant la période qui commence le 1€ janvier
1981 et se termine le jour précédant immédiatement
celui ou la présente loi a regu la sanction royale
inclusivement.

La Cour d'appel a conclu qu'il n’était ni néces-
saire ni approprié de déterminer I’intention
gu'avait le législateur en adoptant ce paragraphe
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subsection. Nevertheless, the court took the posi-
tion that the intention of the legislature as evi-
denced by the introductory words of ss. 40 and 40a
was clear, namely, that termination by reason of a
bankruptcy will not trigger the severance and ter-
mination pay obligations of the ESA. The court
held that this intention remained unchanged by the
introduction of the transitional provision. With
respect, | do not agree with either of these find-
ings. Firstly, in my opinion, the use of legidlative
history as a tool for determining the intention of
the legislature is an entirely appropriate exercise
and one which has often been employed by this
Court (see, e.g., R v. Vasil, [1981] 1 S.C.R. 469, at
p. 487; Paul v. The Queen, [1982] 1 S.C.R. 621, at
pp. 635, 653 and 660). Secondly, | believe that the
transitional provision indicates that the Legislature
intended that termination and severance pay obli-
gations should arise upon an employers bank-

ruptcy.

In my view, by extending an exemption to
employers who became bankrupt and lost control
of their assets between the coming into force of the
amendment and its receipt of royal assent, s. 2(3)
necessarily implies that the severance pay obliga-
tion does in fact extend to bankrupt employers. It
seems to me that, if this were not the case, no read-
ily apparent purpose would be served by this tran-
sitional provision.

| find support for my conclusion in the decision
of Saunders J. in Royal Dressed Meats Inc., supra.
Having reviewed s. 2(3) of the ESAA, he com-
mented as follows (at p. 89):

... any doubt about the intention of the Ontario Legisla-
ture has been put to rest, in my opinion, by the transi-
tional provision which introduced severance payments
into the E.S.A. .. . it seems to me an inescapable infer-
ence that the legislature intended liability for severance
payments to arise on a bankruptcy. That intention
would, in my opinion, extend to termination payments
which are similar in character.

This interpretation is also consistent with state-
ments made by the Minister of Labour at the time

provisoire. Néanmoins, la cour a estimé que I'in-
tention du légidateur, telle qu’elle ressort des pre-
miers mots des art. 40 et 40a, &tait claire, a savoir
gue la cessation d'emploi résultant de la faillite ne
fera pas naitre |’ obligation de verser I'indemnité de
cessation d' emploi et I'indemnité de licenciement
qui est prévue par la LNE. La cour ajugé que cette
intention restait inchangée a la suite de I’ adoption
de la disposition transitoire. Je ne puis souscrire ni
al’une ni al’autre de ces conclusions. En premier
lieu, amon avis, I'examen de I’ historique |égidlatif
pour déterminer I’intention du législateur est tout a
fait approprié et notre Cour y a eu souvent recours
(vair, par ex., R c¢. Vasil, [1981] 1 R.C.S. 469, ala
p. 487; Paul c. La Reine, [1982] 1 R.C.S. 621, aux
pp. 635, 653 et 660). En second lieu, je crois que la
disposition transitoire indique que le législateur
voulait que I’ obligation de verser une indemnité de
licenciement et une indemnité de cessation d’ em-
ploi prenne naissance lorsque I’ employeur fait fail-
lite.

A mon avis, en raison de |I’exemption accordée
au par. 2(3) aux employeurs qui ont fait faillite et
ont perdu la maitrise de leurs biens entre le
moment ou les modifications sont entrées en
vigueur et celui ou elles ont recu la sanction
royale, il faut nécessairement que les employeurs
faisant faillite soient de fait assujettisa |’ obligation
de verser une indemnité de cessation d’emploi.
Selon moi, s tel n' était pas le cas, cette disposition
transitoire semblerait ne poursuivre aucune fin.

Je m'appuie sur la décision rendue par le juge
Saunders dans I’ affaire Royal Dressed Meats Inc.,
précitée. Apres avoir examiné le par. 2(3) de
I’'ESAA, il fait I’ observation suivante (ala p. 89):

[TRADUCTION] . . . tout doute au sujet de I’intention du
|égislateur ontarien est dissipé, a mon avis, par la dispo-
sition transitoire qui introduit les indemnités de cessa-
tion demploi dans la L.N.E. [...] Il me semble qu'il
faut conclure que le législateur voulait que I’ obligation
de verser des indemnités de cessation d’emploi prenne
naissance au moment de la faillite. Selon moi, cette
intention s é&tend aux indemnités de licenciement qui
sont de nature analogue.

Cette interprétation est également compatible
avec les déclarations faites par le ministre du
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he introduced the 1981 amendments to the ESA.
With regard to the new severance pay provision he
stated:

The circumstances surrounding a closure will govern
the applicability of the severance pay legislation in
some defined situations. For example, a bankrupt or
insolvent firm will still be required to pay severance pay
to employees to the extent that assets are available to
satisfy their claims.

... the proposed severance pay measures will, as | indi-
cated earlier, be retroactive to January 1 of this year.
That retroactive provision, however, will not apply in
those cases of bankruptcy and insolvency where the
assets have aready been distributed or where an agree-
ment on a proposal to creditors has aready been
reached.

(Legidlature of Ontario Debates, 1st sess., 32nd
Parl., June 4, 1981, at pp. 1236-37.)

Moreover, in the legidative debates regarding the
proposed amendments the Minister stated:

For purposes of retroactivity, severance pay will not
apply to bankruptcies under the Bankruptcy Act where
assets have been distributed. However, once this act
receives roya assent, employees in bankruptcy closures
will be covered by the severance pay provisions.

(Legidlature of Ontario Debates, 1st sess., 32nd
Parl., June 16, 1981, at p. 1699.)

Although the frailties of Hansard evidence are
many, this Court has recognized that it can play a
limited role in the interpretation of legislation.
Writing for the Court in R. v. Morgentaler, [1993]
3 S.C.R. 463, at p. 484, Sopinka J. stated:

... until recently the courts have balked at admitting
evidence of legidative debates and speeches. . . . The
main criticism of such evidence has been that it cannot
represent the “intent” of the legislature, an incorporeal
body, but that is equally true of other forms of legida-

Travail au moment de I’ introduction des modifica-
tions apportées & la LNE en 1981. Au sujet de la
nouvelle disposition relative a I'indemnité de ces-
sation d’emploi, il adit ce qui suit:

[TRADUCTION] Les circonstances entourant une ferme-
ture régissent |’ applicabilité de la législation en matiere
d’indemnité de cessation d’emploi dans certains cas pré-
cis. Par exemple, une société insolvable ou en faillite
sera encore tenue de verser I'indemnité de cessation
d emploi aux employés dans la mesure ou il y a des
biens pour acquitter leurs réclamations.

... les mesures proposées en matiere d’indemnité de
cessation d’ emploi seront, comme je I’a mentionné pré-
cédemment, rétroactives au 1¢ janvier de cette année.
Cette disposition rétroactive, toutefois, ne s appliquera
pas en matiere de faillite et d'insolvabilité dans les cas
ol les biens ont déja &té distribués ou lorsqu’ une entente
est dgja intervenue au sujet de la proposition des créan-
ciers.

(Legislature of Ontario Debates, 1 sess., 32¢
Lég., 4 juin 1981, aux pp. 1236 et 1237.)

De plus, au cours des débats parlementaires sur les
modifications proposées, le ministre a déclaré:

[TRADUCTION] En ce qui atrait & la rétroactivité, I'in-
demnité de cessation d’ emploi ne s appliquera pas aux
faillites régies par la Loi sur lafaillite lorsgue les biens
ont &té distribués. Cependant, lorsque la présente loi
aura regu la sanction royale, les employés visés par des
fermetures entrainées par des faillites seront visés par
les dispositions relatives a I'indemnité de cessation
d’ emploi.

(Legislature of Ontario Debates, 1 sess., 32¢
Lég., 16 juin 1981, ala p. 1699.)

Malgré les nombreuses lacunes de la preuve des
débats parlementaires, notre Cour a reconnu
gu’ elle peut jouer un rdle limité en matiere d’inter-
prétation légidlative. S'exprimant au nom de la
Cour dans I'arrét R. c. Morgentaler, [1993] 3
R.C.S. 463, ala p. 484, le juge Sopinka a dit:

... jusqu’arécemment, les tribunaux ont hésité a admet-
tre la preuve des débats et des discours devant le corps
légidatif. [...] La principae critique dont a é&té I’ objet
ce type de preuve a été qu'elle ne saurait représenter
«’intention» de la législature, personne morale, mais

1998 CanLll 837 (SCC)



[1998] 1 R.C.S.

RIZZO & RIZZO SHOES LTD. (RE)

Le juge lacobucci 47

tive history. Provided that the court remains mindful of
the limited reliability and weight of Hansard evidence, it
should be admitted as relevant to both the background
and the purpose of legidlation.

Finally, with regard to the scheme of the legisla-
tion, since the ESA is a mechanism for providing
minimum benefits and standards to protect the
interests of employees, it can be characterized as
benefits-conferring legislation. As such, according
to several decisions of this Court, it ought to be
interpreted in a broad and generous manner. Any
doubt arising from difficulties of language should
be resolved in favour of the clamant (see, eg.,
Abrahams v. Attorney General of Canada, [1983]
1 SCR. 2, a p. 10; Hills v. Canada (Attorney
General), [1988] 1 S.C.R. 513, at p. 537). It seems
to me that, by limiting its analysis to the plain
meaning of ss. 40 and 40a of the ESA, the Court of
Appeal adopted an overly restrictive approach that
is inconsistent with the scheme of the Act.

The Court of Appeal’s reasons relied heavily
upon the decision in Malone Lynch, supra. In
Malone Lynch, Houlden J. held that s. 13, the
group termination provision of the former ESA,
R.S.0. 1970, c. 147, and the predecessor to s. 40 at
issue in the present case, was not applicable where
termination resulted from the bankruptcy of the
employer. Section 13(2) of the ESA then in force
provided that, if an employer wishes to terminate
the employment of 50 or more employees, the
employer must give notice of termination for the
period prescribed in the regulations, “and until the
expiry of such notice the terminations shall not
take effect”. Houlden J. reasoned that termination
of employment through bankruptcy could not trig-
ger the termination payment provision, as employ-
ees in this situation had not received the written
notice required by the statute, and therefore could
not be said to have been terminated in accordance
with the Act.

Two years after Malone Lynch was decided, the
1970 ESA termination pay provisions were

c'est aussi vrai pour d'autres formes de contexte
d adoption d’'une loi. A la condition que le tribunal
n’oublie pas que lafiabilité et le poids des débats parle-
mentaires sont limités, il devrait les admettre comme
étant pertinents quant au contexte et quant a I’ objet du
texte |égidatif.

Enfin, en ce qui concerne I’ économie de la loi,
puisque la LNE constitue un mécanisme prévoyant
des normes et des avantages minimaux pour proté-
ger les intéréts des employés, on peut la qualifier
de loi conférant des avantages. A ce titre, confor-
mément a plusieurs arréts de notre Cour, €elle doit
étre interprétée de fagon libérale et généreuse. Tout
doute découlant de I'ambiguité des textes doit se
résoudre en faveur du demandeur (voir, par ex.,
Abrahams c. Procureur général du Canada, [1983]
1R.CS. 2, alap. 10; Hills c. Canada (Procureur
général), [1988] 1 R.C.S. 513, ala p. 537). Il me
semble que, en limitant cette analyse au sens ordi-
naire des art. 40 et 40a de la LNE, la Cour d’ appel
a adopté une méthode trop restrictive qui n’est pas
compatible avec I’économie de la Lai.

La Cour d’'appel s est fortement appuyée sur la
décision rendue dans Malone Lynch, précité. Dans
cette affaire, le juge Houlden a conclu que
I"art. 13, la disposition relative aux mesures de
licenciement collectif de I'ancienne ESA, R.S.O.
1970, ch. 147, qui a &té remplacée par |I'art. 40 en
cause dans le présent pourvoi, n’était pas applica
ble lorsque la cessation d' emploi résultait de la
faillite de I'employeur. Le paragraphe 13(2) de
I’ESA alors en vigueur prévoyait que, si un
employeur voulait licencier 50 employés ou plus, il
devait donner un préavis de licenciement dont la
durée était prévue par reglement [TRADUCTION] «et
les licenciements ne prenaient effet qu'a I’ expira-
tion de ce délai». Le juge Houlden a conclu que la
cessation d' emploi résultant de la faillite ne pou-
vait entrainer |’ application de la disposition rela-
tive al’indemnité de licenciement car les employés
placés dans cette situation n'avaient pas recu le
préavis écrit requis par laloi et ne pouvaient donc
pas étre considérés comme ayant été licenciés con-
formément ala Loi.

Deux ans apres que la décision Malone Lynch
eut &té prononceée, les dispositions relatives al’in-
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amended by The Employment Standards Act, 1974,
S.0. 1974, c. 112. As amended, s. 40(7) of the
1974 ESA diminated the requirement that notice
be given before termination can take effect. This
provision makes it clear that termination pay is
owing where an employer fails to give notice of
termination and that employment terminates irre-
spective of whether or not proper notice has been
given. Therefore, in my opinion it is clear that the
Malone Lynch decision turned on statutory provi-
sions which are materialy different from those
applicable in the instant case. It seems to me that
Houlden J.’s holding goes no further than to say
that the provisions of the 1970 ESA have no appli-
cation to a bankrupt employer. For this reason, | do
not accept the Malone Lynch decision as persua
sive authority for the Court of Appeal’s findings. |
note that the courts in Royal Dressed Meats, supra,
and British Columbia (Director of Employment
Standards) v. Eland Distributors Ltd. (Trustee of)
(1996), 40 C.B.R. (3d) 25 (B.C.S.C.), declined to
rely upon Malone Lynch based upon similar rea-
soning.

The Court of Appeal also relied upon Re Kemp
Products Ltd., supra, for the proposition that
although the employment relationship will termi-
nate upon an employer’s bankruptcy, this does not
congtitute a “dismissal”. | note that this case did
not arise under the provisions of the ESA. Rather,
it turned on the interpretation of the term “dismis-
sal” in what the complainant alleged to be an
employment contract. As such, | do not accept it as
authoritative jurisprudence in the circumstances of
this case. For the reasons discussed above, | also
disagree with the Court of Apped’s reliance on
Mills-Hughes v. Raynor (1988), 63 O.R. (2d) 343
(C.A.), which cited the decision in Malone Lynch,
supra, with approval.

As | see the matter, when the express words of
ss. 40 and 40a of the ESA are examined in their
entire context, there is ample support for the con-

demnité de licenciement de I'ESA de 1970 ont été
modifiées par The Employment Standards Act,
1974, S.O. 1974, ch. 112. Dans laversion modifiée
du par. 40(7) de I'ESA de 1974, il n'était plus
nécessaire qu’'un préavis soit donné avant que le
licenciement puisse produire ses effets. Cette dis-
position vient préciser que I'indemnité de licencie-
ment doit étre versée lorsqu’ un employeur omet de
donner un préavis de licenciement et qu'il y a ces-
sation d’'emploi, indépendamment du fait qu'un
préavis régulier ait &é donné ou non. Il ne fait
aucun doute selon moi que la décision Malone
Lynch portait sur des dispositions légisatives tres
différentes de celles qui sont applicables en I'es-
pece. I| me semble que la décision du juge
Houlden a une portée limitée, soit que les disposi-
tions de I'ESA de 1970 ne s appliquent pas a un
employeur en faillite. Pour cette raison, je ne
reconnais a la décision Malone Lynch aucune
valeur persuasive qui puisse étayer les conclusions
de la Cour d appel. Je souligne que les tribunaux
dans Royal Dressed Meats, précité, et British
Columbia (Director of Employment Sandards) c.
Eland Distributors Ltd. (Trustee of) (1996), 40
C.B.R. (3d) 25 (C.S.C.-B.), ont refusé de se fonder
sur Malone Lynch en invoquant des raisons simi-
laires.

La Cour d'appel a également invoqué Re Kemp
Products Ltd., précité, a |’appui de la proposition
selon laquelle, bien que la relation entre |I'em-
ployeur et I'employé se termine a la faillite de
I’employeur, cela ne constitue pas un «congédie-
ment». Je note que ce litige n’ est pas fondé sur les
dispositions de la LNE. Il portait plutét sur I"inter-
prétation du terme «congédiement» dans le cadre
de ce que le plaignant alléguait &tre un contrat de
travail. J estime donc que cette décision ne fait pas
autorité dans les circonstances de I’ espece. Pour
les raisons exposées ci-dessus, je ne puis accepter
non plus que la Cour d'appel se fonde sur I'arrét
Mills-Hughes c. Raynor (1988), 63 O.R. (2d) 343
(C.A)), qui citait la décision Malone Lynch, préci-
tée, et I’ approuvait.

Selon moi, I’examen des termes expres des
art. 40 et 40a de la LNE, replacés dans leur con-
texte global, permet largement de conclure que les
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clusion that the words “terminated by the
employer” must be interpreted to include termina-
tion resulting from the bankruptcy of the employer.
Using the broad and generous approach to inter-
pretation appropriate for benefits-conferring legis-
lation, | believe that these words can reasonably
bear that construction (see R v. Z. (D.A.), [1992] 2
S.C.R. 1025). | aso note that the intention of the
Legidlature as evidenced in s. 2(3) of the ESAA,
clearly favours this interpretation. Further, in my
opinion, to deny employees the right to claim ESA
termination and severance pay where their termi-
nation has resulted from their employer's bank-
ruptcy, would be inconsistent with the purpose of
the termination and severance pay provisions and
would undermine the object of the ESA, namely, to
protect the interests of as many employees as pos-
sible.

In my view, the impetus behind the termination
of employment has no bearing upon the ability of
the dismissed employee to cope with the sudden
economic dislocation caused by unemployment.
As al dismissed employees are equally in need of
the protections provided by the ESA, any distinc-
tion between employees whose termination
resulted from the bankruptcy of their employer and
those who have been terminated for some other
reason would be arbitrary and inequitable. Further,
| believe that such an interpretation would defeat
the true meaning, intent and spirit of the ESA.
Therefore, | conclude that termination as a result
of an employer’s bankruptcy does give rise to an
unsecured claim provable in bankruptcy pursuant
to s. 121 of the BA for termination and severance
pay in accordance with ss. 40 and 40a of the ESA.
Because of this conclusion, | do not find it neces-
sary to address the aternative finding of the trial
judge as to the applicability of s. 7(5) of the ESA.

| note that subsequent to the Rizzo bankruptcy,
the termination and severance pay provisions of
the ESA underwent another amendment. Sections

mots «I’employeur licencie» doivent étre inter-
prétés de maniére a inclure la cessation d’ emploi
résultant de la faillite de I'employeur. Adoptant
I'interprétation libérale et généreuse qui convient
aux lois conférant des avantages, ' estime que ces
mots peuvent raisonnablement recevoir cette inter-
prétation (voir R. c¢. Z. (D.A), [1992] 2 R.C.S.
1025). Je note également que I’ intention du législa
teur, qui ressort du par. 2(3) de I'ESAA, favorise
clairement cette interprétation. Au surplus, & mon
avis, priver des employés du droit de réclamer une
indemnité de licenciement et une indemnité de
cessation d’emploi en application de la LNE lors-
gue la cessation d' emploi résulte de la faillite de
leur employeur serait aller a I'encontre des fins
visées par les dispositions relatives a I'indemnité
de licenciement et & I'indemnité de cessation
d’emploi et minerait I’objet de la LNE, a savoir
protéger les intéréts du plus grand nombre d’ em-
ployés possible.

A mon avis, les raisons qui motivent la cessation
d emploi n’ont aucun rapport avec la capacité de
I’employé congédié de faire face au bouleverse-
ment économique soudain causé par le chdmage.
Comme tous les employés congédiés ont égale-
ment besoin des protections prévues par la LNE,
toute distinction établie entre les employés qui per-
dent leur emploi en raison de la faillite de leur
employeur et ceux qui ont été licenciés pour
guelque autre raison serait arbitraire et inéquitable.
De plus, je pense qu’'une telle interprétation irait a
I’ encontre des sens, intention et esprit véritables de
la LNE. Je conclus donc que la cessation d’ emploi
résultant de la faillite de I'employeur donne effec-
tivement naissance a une réclamation non garantie
prouvable en matiéere de faillite au sens de
I'art. 121 de la LF en vue d' obtenir une indemnité
de licenciement et une indemnité de cessation
d’emploi en conformité avec les art. 40 et 40a de
la LNE. En raison de cette conclusion, j’estime
inutile d’examiner I'autre conclusion tirée par le
juge de premiere instance quant al’ applicabilité du
par. 7(5) de la LNE.

Je fais remarquer qu’apres la faillite de Rizzo,
les dispositions relatives a I'indemnité de licencie-
ment et a I'indemnité de cessation d’emploi de la
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74(1) and 75(1) of the Labour Relations and
Employment Statute Law Amendment Act, 1995,
S.0. 1995, c. 1, amend those provisions so that
they now expressly provide that where employ-
ment is terminated by operation of law as a result
of the bankruptcy of the employer, the employer
will be deemed to have terminated the employ-
ment. However, s. 17 of the Interpretation Act
directs that, “[t]he repeal or amendment of an Act
shall be deemed not to be or to involve any decla-
ration as to the previous state of the law”. As a
result, | note that the subsequent change in the leg-
islation has played no role in determining the
present appeal.

6. Digposition and Costs

| would allow the appeal and set aside paragraph
1 of the order of the Court of Appeal. In lieu
thereof, | would substitute an order declaring that
Rizzo's former employees are entitled to make
claims for termination pay (including vacation pay
due thereon) and severance pay as unsecured cred-
itors. As to costs, the Ministry of Labour led no
evidence regarding what effort it made in notifying
or securing the consent of the Rizzo employees
before it discontinued its application for leave to
appeal to this Court on their behalf. In light of
these circumstances, | would order that the costsin
this Court be paid to the appellant by the Ministry
on a party-and-party basis. | would not disturb the
orders of the courts below with respect to costs.

Appeal allowed with costs.

Solicitors for the appellants: Sack, Goldblatt,
Mitchell, Toronto.

Solicitors for the respondent: Minden, Gross,
Grafstein & Greenstein, Toronto.

Solicitor for the Ministry of Labour for the Prov-
ince of Ontario, Employment Standards Branch:
The Attorney General for Ontario, Toronto.

LNE ont &té modifiées a nouveau. Les paragraphes
74(1) et 75(1) de la Loi de 1995 modifiant des lois
en ce qui concerne les relations de travail et I'em-
ploi, L.O. 1995, ch. 1, ont apporté des modifica-
tions a ces dispositions qui prévoient maintenant
expressement que, lorsgue la cessation d emploi
résulte de I’ effet de laloi ala suite de lafaillite de
I’employeur, ce dernier est réputé avoir licencié
ses employés. Cependant, comme I'art. 17 de la
Loi d'interprétation dispose que «[I]’ abrogation ou
la modification d’une loi n'est pas réputée consti-
tuer ou impliquer une déclaration portant sur I’ état
antérieur du droit», je précise que la modification
apportée subsequemment a la loi n'a eu aucune
incidence sur la solution apportée au présent pour-
VOi.

6. Dispositif et dépens

Je suis d’avis d’ accueillir le pourvoi et d annuler
le premier paragraphe de I’ ordonnance de la Cour
d’appel. Je suis d'avis d'y substituer une ordon-
nance déclarant que les anciens employés de Rizzo
ont le droit de présenter des demandes d’indemnité
de licenciement (y compris la paie de vacances
due) et d’'indemnité de cessation d’ emploi en tant
que créanciers ordinaires. Quant aux dépens, le
ministere du Travail n’ayant produit aucun &éément
de preuve concernant les efforts qu’il a faits pour
informer les employés de Rizzo ou obtenir leur
consentement avant de se désister de sa demande
d’ autorisation de pourvoi aupres de notre Cour en
leur nom, je suis d'avis d’ ordonner que les dépens
devant notre Cour soient payés aux appelants par
le ministere sur la base des frais entre parties. Je
suis d’ avis de ne pas modifier les ordonnances des
juridictions inférieures a I’ égard des dépens.

Pourvoi accueilli avec dépens.

Procureurs des appelants: Sack, Goldblatt,
Mitchell, Toronto.

Procureurs de l'intimée: Minden, Gross,
Grafstein & Greenstein, Toronto.

Procureur du ministere du Travail de la pro-
vince d' Ontario, Direction des normes d’ emploi:
Le procureur général de |’ Ontario, Toronto.
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Court of Queen’s Bench of Alberta

Citation: Canada North Group Inc (Companies’ Creditors Arrangement Act), 2017 ABQB
550

Date: 20170911
Docket: 1703 12327
Registry: Edmonton

In the Matter of the Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36, as amended
AND
In the Matter of a Plan of Arrangement of
Canada North Group Inc, Canada North Camps Inc, Campcorp Structures Ltd, DJ Catering Ltd,
816956 Alberta Ltd, 1371047 Alberta Ltd, and 1919209 Alberta Ltd

Applicants

Reasons for Judgment
of the
Honourable Madam Justice J.E. Topolniski

Introduction

[1] This case 1s about whether Court ordered “super-priority” security interests granted in a
Companies' Creditor Arrangement Act *(CCAA) proceeding can take priority over statutory
deemed trusts in favour of Her Majesty the Queen in Right of Canada, as represented by the
Minister of National Revenue (CRA) for unremitted source deductions.

[2] Acknowledging that its success on this motion would cause a chill on commercial
restructuring, CRA relies on the comeback provision in an initial CCAA Order made July 5, 2017
(Initial Order) to vary “super-priority” charges made in favour of an interim financier, the
directors of the debtor companies, and the Monitor and its counsel (Priority Charges), which

1Rsc 1985, ¢ C-36 as amended, ss 11.2, 11.4, 11.51 11.52.
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subordinate its deemed trust claims arising under the Income Tax Act (ITA)?, Canada Pension

Plan Act® (CPP Act), and Employment Insurance Act* (EI Act) (collectively, the Fiscal Statutes)®.

[3] CRA’s view is that the deemed trusts give it a proprietary, rather than a secured interest
in the Debtors’ assets that cannot be subordinated. Alternatively, if it is a secured creditor, its
first place position under the Fiscal Statutes cannot be undermined by the Priority Charges.
Canada North Group Inc, Canada North Camps Inc, Camcorp Structures Ltd, DJ Catering Ltd,
816956 Alberta Ltd, 1371047 Alberta Ltd and 1919209 Alberta Inc (the Debtors), the Monitor,
and the interim financer, Business Development Bank of Canada (BDC), strenuously oppose the
motion.

[4] In addition to the priority issue, there are a number of interconnected, subsidiary issues
including: Whether the subject is proper for variance, the onus on a comeback motion, technical
service versus actual notice, and delay prejudice.

[5] For the reasons that follow, CRA’s interest arising under the Fiscal Statutes is properly
subordinated by the Priority Charges. Concerning the subsidiary issues, | have (obviously given
the foregoing) found that the question is appropriate for a comeback hearing. I have also found
that CRA bears the onus and that, even if CRA had prevailed, it would have been inappropriate
to disturb the Priority Charges for the period between the Initial Order and this hearing on
August 11, 2017, because of the delay prejudice.

The Factual Landscape
[6] No surprise given the nature of the proceedings, matters have unfolded quickly.

[7] The Debtor’s restructuring plan began with s 50.4(1) Bankruptcy and Insolvency Act
(BIA)® notice of intention to make a proposal to creditors that very quickly changed to a plea for
CCAA relief.

[8] The originating CCAA materials were served on CRA via courier at its Edmonton office
(CRA Office) on June 28. The service package included:

a. The originating application returnable July 5, 2017 seeking a stay of proceedings and
basket of other relief, including the Priority Charges;

b. A draft form of initial order that set out the sought after charges: Interim financier charge
of $1,000,000, administrative charge of $1,000,000, and the director’s indemnity charge
of $50,000,000; and

c. An affidavit of a director of the Debtors attesting to a $1,140,000 debt to CRA for source
deductions and GST (the evidence does not breakdown what is owed for source
deductions, which is the only remittance in issue).

2 RSC, 1985, ¢ 1 (5th Supp) 6.

$RSC 1985, ¢ C-8.

4SC 1996, ¢ 23.

® Para 44 of the Initial Order provides that the Priority Charges constitute a charge on all of the
debtors’ property which, subject to s 34(11) of the CCAA, rank in priority to all other security
interests, including trusts, liens, and encumbrances, statutory or otherwise.

® RSC 1985, ¢ B-3.
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[85] MoirJin Rosedale Farms disagreed finding instead that:

e The analogy of the deemed trust to a floating charge in First Vancouver was not about
creating security, but rather, sales made in the ordinary course of business. lacobucci J’s
statement that the question of priority of secured creditors did not arise is noted.*

e The “notwithstanding” language of ITA s 227(4.1) expressly overrides the BIA and all
other enactments thereby giving priority to the deemed trust.*®

e Reliance on the ITA definition of “secured interest” is misguided.*

[86] Moir J correctly notes Justice lacobucci’s observation that the creation of secured creditor
priority did not arise in First Vancouver. However, as | read Temple City, the analysis did not
rest on the floating charge analogy. Rather, like the ITA definition of “secured creditor,” it was
but one of several features supporting the result. That said the fact that a floating charge permits
alienation of secured property resonates in all CCAA restructurings.

[87] Rosedale Farms is distinguishable in that it concerned a BIA scenario. Nevertheless, even
if it were otherwise, like Romaine J, | accept that the definitions of secured creditor and security
interest in the CCAA and Fiscal Statutes support finding that the interests arising from the
deemed trusts are security interests, not property interests. In particular, I note that s 224(1.3)
defines a security interest as “any interest in property that secures payment ... and includes a ...
deemed or actual trust ... .”

[88] Indeed, it would seem inconsistent to interpret the interest they create in a way contrary
to their enabling statutes.

[89] For these reasons, I conclude that CRA’s interest iS a Security interest, not a proprietary
interest. The impact and interplay of the “notwithstanding” language in ITA s 227(4.1), the
discussion of which follows, does not change my conclusion.

Does CRA’s statutorily secured status elevate it above the Priority Charges?

[90] It may appear that CCAA ss 11.2, 11.51, or 11.52 conflict with the deemed trust sections
in the Fiscal Statutes, and that a strict “black letter” reading of only ss 227(4) and (4.1) may
support CRA’s interpretation. However, one must not read these provisions in a vacuum. The
Fiscal Statutes, the BIA, and the CCAA are part of complex legislative schemes that operate
concurrently and must “be read in their entire context and in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the object of the Act, and the intention of
Parliament.”* Each references the other, expressly or impliedly, and it would be an error to
focus on only one section in one piece of the entire scheme.

[91] ITAs227(4.1) opens with these words:

Notwithstanding any other provision of this Act, the Bankruptcy and
Insolvency Act (except sections 81.1 and 81.2 of that Act), any other
enactment of Canada, any enactment of a province or any other law, where at

% Rosedale Farms, at para 39.

% |bid, para 35.

%7 Ibid, para 29.

% Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27 at para 21.
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any time an amount deemed by subsection 227(4) to be held by a person in trust
for Her Majesty is not paid to Her Majesty notwithstanding any security interest
in such property ... . [emphasis added] (Notwithstanding Provision)

[92] CRA points to the obiter dicta of Fish J (in his separate concurring reasons) in Century
Services (at para 104) finding that Parliament intended deemed trusts to prevail in insolvency
proceedings as a complete answer. The other members of the Court did not adopt his reasoning.
For that reason, | cannot find his obiter dicta to be “the answer.”

[93] While the CCAA preserves the operation of the Fiscal Statutes deemed trusts, it also
authorizes the reorganization of priorities through Court ordered priming.

[94] CRA urges that the Fiscal Statutes and the CCAA can be ‘stitched together’ to read:

Notwithstanding [sections 11, 11.2, 11.51, and 11.52 of the Companies’ Creditors
Arrangements Act,] property of [the Applicants] equal in value to the [unremitted
source deductions] ... is beneficially owned by Her Majesty notwithstanding any
security interest in such property [including security interests granted pursuant to
ss. 11.2, 11.51, or 11.52 of the CCAA] and in the proceeds thereof, and the
proceeds of such property shall be paid to the Receiver General in priority to all
such security interests.

[95] The problem with “stitching” in this way is that incorporating these sections into the
Notwithstanding Provision implies that they are somehow in conflict with it. The Supreme Court
of Canada has taken a restrictive view of what constitutes a conflict between statutory provisions
of the same legislature.

[96] In Thibodeau v Air Canada,* the Court addressed whether there was a conflict between
the Official Languages Act and the Convention for the Unification of Certain Rules for
International Carriage by Air, concluding that there is a conflict between two provisions of the
same legislature “only when the existence of the conflict, in the restrictive sense of the word,
cannot be avoided by interpretation”*® [emphasis added]. Nothing in these CCAA sections
directly conflict with s 227(4.1) and thus, one must attempt to interpret these provisions without
conflict.

[97] Further, in ATCO Gas & Pipelines Ltd v Alberta (Energy & Utilities Board),* the
Supreme Court of Canada, dealing with another complex legislative scheme, said:

The provisions at issue are found in statutes which are themselves components of
a larger statutory scheme which cannot be ignored:

As the product of a rational and logical legislature, the statute is
considered to form a system. Every component contributes to
the meaning as a whole, and the whole gives meaning to its parts:
“each legal provision should be considered in relation to other
provisions, as parts of a whole” ... .

% Thibodeau v Air Canada, 2014 SCC 67, [2014] 3 SCR 340.

“ Thibodeau at para 92.

* ATCO Gas & Pipelines Ltd v Alberta (Energy & Utilities Board), 2006 SCC 4, [2006] 1 SCR
140.
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(P.-A. C6té, The Interpretation of Legislation in Canada (3rd ed.
2000), at p 308)

As in any statutory interpretation exercise ... courts need to examine the context
that colours the words and the legislative scheme. The ultimate goal is to
discover the clear intent of the legislature and the true purpose of the statute while
preserving the harmony, coherence and consistency of the legislative scheme
(Bell ExpressVu, at para. 27; see also Interpretation Act, R.S.A. 2000, c. I-8, s. 10
(in Appendix)). "[S]tatutory interpretation is the art of finding the legislative spirit
embodied in enactments": Bristol-Myers Squibb Co., at para. 102.** [emphasis
added]

Deschamps J observed in Century Services, at para. 15:

... the purpose of the CCAA ... is to permit the debtor to continue to carry on
business and, where possible, avoid the social and economic costs of liquidating
its assets.

She also quoted with approval the reasons of Doherty JA in Elan Corp v Comiskey*

(Doherty JA was dissenting):

[100]

The legislation is remedial in the purest sense in that it provides a means whereby
the devastating social and economic effects of bankruptcy or creditor initiated
termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is
made.

In a survey of CCAA cases, Dr. Janis Sarra found that 75% of the restructurings required

the aid of interim lenders.*

[101]
said:

[102]

In Indalex, the Supreme Court of Canada observed the phenomenon, citing Sarra, and

... case after case has shown that “the priming of the DIP facility is a key aspect
of the debtor's ability to attempt a workout” (J. P. Sarra, Rescue! The Companies'
Creditors Arrangement Act (2007), at p. 97). The harsh reality is that lending is
governed by the commercial imperatives of the lenders, not by the interests of the
plan members or the policy considerations that lead provincial governments to
legislate in favour of pension fund beneficiaries.*

The interim financiers’ charge provides both an incentive and guarantee to the lender that

funds advanced in the course of the restructuring will be recovered. Without this charge such
financing would simply end, and with that, so too would end the hope of positive CCAA
outcomes. Here, | digress to note the increasing prevalence of interim financiers having no prior
relationship to the debtor. It does not take a stretch of imagination to forecast that this practice
will diminish if not end altogether without the comfort of super-priority charges.

*% Elan Corp v Comiskey (1990), 41 OAC 282 (ONCA) at para 57.

44 Janis P Sarra, Rescue!: Companies’ Creditors Arrangement Act, 2nd ed (Toronto: Carswell,
2013) at 199.

* Indalex at para 59.
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[103] Similarly, the charge in favour of directors is important. The charge is intended to keep
the captains aboard the sinking ship. Without the benefit of this charge, directors will be inclined
to abandon the ship, and it would be remarkably difficult, if not impossible, to recruit
replacements.

[104] Likewise, the priority charge for administrative fees is critical to a successful
restructuring. Indeed, it is the only protection the Monitor has to ensure that its bills are paid.
While the debtor’s counsel has the option of resigning if its accounts go unpaid, the Monitor
does not have that luxury. As a Court officer, the Monitor’s job is to see the proceeding through
to completion or failure and would need Court approval to be relieved of that duty. Finally,
insolvency practitioners well know that they typically do not have to look to the administrative
charge for their initial work — where it has the most significance is at the end.

[105] Further, the 2009 amendments codifying and elaborating on priority charges that had
previously been granted under the Court’s residual, inherent jurisdiction, shows Parliament’s
intention that secured creditors’ interests could be eroded if the Court was satisfied of the need.

[106] Had Parliament wanted to limit the Court’s ability to give priority to these charges, it
could have drafted s 11.52(2) (and the mirror provisions) to expressly provide:

... priority over the claim of any secured creditor except the claim of Her
Majesty over deemed trusts under s. 227(4) and (4.1) of the Income Tax Act.

[107] CRA’s interpretation recognizes the obvious, underlying policy reason favouring the
collection of unremitted source deductions, which is described as being “at the heart” of income
tax collection in Canada”: First Vancouver at para 22. However, it fails to reconcile that
objective with the Canadian insolvency restructuring regime and Parliament’s continued
commitment (as evidenced by the 2009 amendments) to facilitating complex corporate CCAA
restructurings, even if erosion of security is required.

[108] The CCAA’s aim is to facilitate business survival and avoid the multiple traumas
occasioned by business failure. Interim financiers are an integral part of the restructuring
process. Without them, most CCAA restructurings could not get off the ground. Likewise,
directors and insolvency professionals are essential to the process, and they too need the comfort
of primed charges to fully engage in the process. Surely, Parliament knew all of these things
when it passed the 2009 amendments authorizing primed charges.

[109] CRA’s position, which it acknowledges will cause a chill on complex restructurings,
undermines the CCAA‘s purpose for the sake of tax collection. It disregards the rather obvious,
that successful corporate restructurings result in continued jobs to fuel and fund its source
deduction tax base. Notably, its interpretation fails to reconcile these purposes.

[110] The Fiscal Statutes and the CCAA should, if possible, be interpreted harmoniously to
ensure that Parliament’s intention in the entire scheme is fulfilled.

[111] Itis logical to infer that Parliament intended to create a co-existing statutory scheme that
accomplished the goals of both the Fiscal Statues and the CCAA. In my view, it is possible to
construe these legislative provisions in a manner that preserves the harmony, coherence, and
consistency of the entire legislative scheme.

[112] 1 conclude that it is the Court’s order that sets the priority of the charges at issue. The
relevant CCAA sections allow the Court, where appropriate, to grant priority only to those
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charges necessary for restructuring. The purpose of the deemed trusts in the Fiscal Statutes is still
met as deemed trusts maintain their priority status over all other security interests, but those
ordered under ss 11.2, 11.51, and 11.52.

[113] A harmonious interpretation respecting both sets of statutory goals is one that preserves
the deemed priority status over all security interests, subject to a Court order under CCAA ss
11.2,11.51, and 11.52 granting a “super priority’ to those charges.

[114] For these reasons, I find that the CCAA gives the Court the ability to rank the Priority
Charges ahead of CRA’s security interest arising out of the deemed trusts.

Heard on the 11" day of August, 2017.
Dated at the City of Edmonton, Alberta this 11" day of September, 2017.

J.E. Topolniski
J.C.Q.B.A.

Appearances:

Darren R Bieganek, QC
Duncan Craig LLP
for Monitor, Ernst & Young

George F Body

Department of Justice Canada
for Her Majesty the Queen in Right of Canada, as represented by the Minister of
National Revenue

Jeffrey Oliver
Cassels Brock & Blackwell LLP
for the Business Development Bank of Canada

Stephanie A Wanke

DLA Piper (Canada) LLP
for the Applicants, Canada North Group Inc,
Canada North Camps Inc, Campcorp Structures
Ltd, DJ Catering Ltd, 816956 Alberta Ltd,
1371047 Alberta Ltd, and 1919209 Alberta Ltd
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Ch. 8: Textual Analysis 217

THE PRESUMPTION OF CONSISTENT EXPRESSION

§8.32 It is presumed that the legislature uses language carefully and consis-
tently so that within a statute or other legislative instrument the same words
have the same meaning and different words have different meanings. Another
way of understanding this presumption is to say that the legislature is presumed
to avoid stylistic variation. Once a particular way of expressing a meaning has
been adopted, it is used each time that meaning is intended. Given this practice,
it follows that where a different form of expression is used, a different meaning
is intended.

§8.33 The presumption of consistent expression applies not only within stat-
utes but across statutes as well, especially statutes or provisions dealing with the
same subject matter.

§8.34 Same words, same meaning. In R. v. Zeolkowski, Sopinka J. wrote:
“Giving the same words the same meaning throughout a statute is a basic princi-
ple of statutory interpretation.””? Reliance on this principle is illustrated in the
majority judgment of the Supreme Court of Canada in Thomson v. Canada
(Deputy Minister of Agriculture).>® The issue there was whether a Deputy Minis-
ter of the federal government could deny security clearance to a person, contrary
to the recommendation made by the Security Intelligence Review Committee
after reviewing the person’s file. The governing provision was s. 52(2) of the
Canadian Security Intelligence Act which provided that on completion of its
investigation, the Review Committee shall provide the Minister “with a report
containing any recommendations that the Committee considers appropriate”.
The majority held that the ordinary meaning of the word “recommendations” is
advice or counsel and that mere advice or counsel is not binding on the Minister.
However, Cory J. added:

There is another basis for concluding that ‘recommendations’ should be given its
usual meaning in s. 52(2).

The word is used in other provisions of the Act. Unless the contrary is clearly
indicated by the context, a word should be given the same interpretation or
meaning whenever it appears in an Act. Section 52(1) directs the Committee to
provide the Minister and Director of CSIS with a report ... and any “recommen-
dations” that the Committee considers appropriate....

It would be obviously inappropriate to interpret ‘recommendations’ in
s. 52(1) as a binding decision. This is so, since it would result in the Committee
encroaching on the management powers of CSIS. Clearly, in s. 52(1) ‘recom-
mendations’ has its ordinary and plain meaning of advising or counselling. Par-
liament could not have intended the word ‘recommendations’ in the subsequent

52
53

[1989] S.C.J. No. 50, [1989] 1 S.C.R. 1378, at 1387 (S.C.C.).
[1992] S.C.J. No. 13, [1992] 1 S.C.R. 385 (S.C.C.).



CHAPTER 13

The Act as a Whole, the Statute Book as a
Whole and Related Legislation

INTRODUCTION

813.1 The context of alegidative provision includes both the whole of the Act
in which the provision appears and also any related legislation that may cast
light on the meaning or effect of the provision. Traditionally, the category of
related legislation consisted of statutes in pari materia, that is, statutes enacted
by the same legidature and relating to the same subject matter. In current prac-
tice, however, the courts look more broadly to the whole of the statute book pro-
duced by the enacting legislature and to legislation enacted by other jurisdictions
aswell. They determine on a case-by-case basis the rel ationships between the
provisions to be interpreted and the provisions of other legislative texts, thein-
ferences that may be drawn from those relationships and the weight that should
attach to the inferences.

813.2 This chapter looks first at the way in which the provision to be inter-
preted is considered in the context of the Act or regulationsin which it appears
as well as the interaction between regulations and the enabling Act. It then looks
at reliance on other legislation under the following headings: (1) related legisla-
tion; (2) the statute book as awhole; (3) related legislation of other jurisdictions,
(4) case law interpreting related legidation; (5) the weight to be given to these
contextual elements.

THE ACT ASA WHOLE

813.3 The governing principle. In A.G. v. Prince Ernest Augustus of Hano-
ver, Viscount Simonds wrote:

... the elementary rule must be observed that no one should profess to understand
any part of astatute or of any other document before he has read the whole of it.
Until he has done so he is not entitled to say that it or any part of it is clear and
unambiguous.’

In Canada (Attorney General) v. Xuan, Robertson J.A. wrote:

1 [1957] A.C. 436, at 463 (H.L.).
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... astatutory word or expression can be fully grasped only in relation to the
whole of which it is a constituent part.?

In Greenshield v. The Queen, Locke J. wrote:

The broad genera rule for the construction of statutes s that a section or enact-
ment must be construed as a whole, each portion throwing light, if need be, on
therest.?

In Burchill v. Canada, speaking of the federal Income Tax Act, Stratas JA.
wrote:

Subsection 56(1)(a)(i) does not stand in splendid isolation in the Act; rather, it is
part of an interconnected, harmonious web of provisions.*

When words are read in their immediate context, the reader forms an initial im-
pression of their meaning, which is more or less clear and precise. The modern
principle requires thisinitial impression to be tested against the inferences that
may be drawn from considering other provisions of the Act, its components and
its overall scheme.

§13.4 Amendments. The Act as awhole includes any amendments that have
come into force before the relevant facts arose. As explained by Houlden JA. in
G.T. Campbell & Assoc. Ltd. v. Hugh Carson Co.:

... amendments to a statute are to be construed together with the original Act to
which they relate as constituting one law and as part of a coherent system of leg-
islation; the provisions of the amendatory and amended Acts are to be harmo-
nized, if possible, so asto give effect to each....”

When a court interprets a provision in the context of the Act asawhole, it looks
to the Act as it existed when the facts arose. Subsequently added amendments
areignored.?

813.5 Sometimesthe meaning of aword or expression appears to change as a
result of an amendment to another part of the Act. Ordinarily such changes are
presumed to have been intended.2 However, this presumption is easily rebutted,

2 [1994] F.C.J. No. 76, [1994] 2 F.C. 348, at para. 13 (F.CA.).

3 [1958] S.C.J. No. 12, [1958] S.C.R. 216, at 225 (S.C.C.). See also Canadian Pacific Airlines

Ltd. v. British Columbia, [1983] B.C.J. No. 2128, 46 B.C.L.R. 213, at 230 (B.C.C.A.), revd

[1989] S.C.J. No. 43, [1989] 1 S.C.R. 1133 (S.C.C.); Hampson v. Department of Education

and Science, [1991] 1 A.C. 171, at 181 (H.L.).

[2010] F.C.J. No. 726, 2010 FCA 145, at para. 11 (F.C.A.).

Reliance on the components of an enactment is examined in Chapter 14.

6 [1979] O.J. No. 4248, 99 D.L.R. (3d) 529, at 539 (Ont. C.A.). Houlden JA. relied on 82 C.J.S,,

§394, at pp. 896-97. For discussion of merger, see Chapter 24, at §24.76-24.78.

For discussion of reliance on subsequently enacted amendments, see Chapter 23, at §23.42-

23.52.

8 In Drummond Estate v. Reid Estate, [1993] O.J. No. 2452, 16 O.R. (3d) 105, at 116-17 (Ont.
Gen. Div.), Granger J. refused to rely on cases interpreting a provision in the Fatal Accidents
Act after it was re-enacted in the Family Law Act because the former was a distinct statute deal-
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Singh Dhesi, Aero Cab Ltd. and Air Linker
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and

Attorney General of Alberta [Intervener

INDEXED AS: UNITED TAX1I DRIVERS’ FELLOWSHIP
OF SOUTHERN ALBERTA V. CALGARY (CITY)

Neutral citation: 2004 SCC 19.
File No.: 29321.
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Present: McLachlin C.J. and lacobucci, Major,
Bastarache, Binnie, Arbour, LeBel, Deschamps and
Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ALBERTA

Municipal law — Bylaws — Jurisdiction to pass
bylaws — Municipal bylaw regulating taxi industry by
stipulating licence requirements and freezing number of
licences — Proper approach to interpretation of statutes
empowering municipalities — Whether bylaw ultra vires
municipality under its governing legislation — Municipal
Government Act, S.A. 1994, c. M-26.1, ss. 7, 8, 9.

Administrative law — Judicial review — Standard of
review applicable to decision of municipality delineating
its jurisdiction.

The City of Calgary regulates its taxi industry by
virtue of the Taxi Business Bylaw which requires that all
taxis have a taxi plate licence. In 1993, the bylaw froze
the number of taxi plate licences issued. The following
year, the provincial government enacted a new Municipal
Government Act. The respondents challenged the validity
of the freeze on the issuance of taxi plate licences on the
basis that the freeze is ultra vires the City under its gov-
erning legislation, the Municipal Government Act. The
trial judge held that the City had authority under the new

Ville de Calgary Appelante

C.
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Alberta, Rashpal Singh Gosal, Haringer
Singh Dhesi, Aero Cab Ltd. et Air Linker
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2003 : 8 décembre; 2004 : 25 mars.

Présents : La juge en chef McLachlin et les juges
Tacobucci, Major, Bastarache, Binnie, Arbour, LeBel,
Deschamps et Fish.
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Droit municipal — Réglements — Compétence en
matiere d’adoption de réglement — Reglement muni-
cipal régissant le secteur des taxis en prévoyant des
exigences en matiere de permis et le gel du nombre de
permis — Démarche a adopter pour ’interprétation des
lois habilitant les municipalités — Le reglement outre-
passe-t-il la compétence conférée a la municipalité par la
loi habilitante? — Municipal Government Act, S.A. 1994,
ch. M-26.1, art. 7, 8, 9.

Droit administratif — Contréle judiciaire — Norme
de controle applicable a la décision de la municipalité de
définir sa compétence.

La Ville de Calgary réglemente son secteur des taxis
en l’assujettissant au 7axi Business Bylaw, qui exige
que tous les taxis aient une plaque de taxi. En 1993, le
reglement gele le nombre de plaques de taxi pouvant étre
délivrées. L’année suivante, le gouvernement de la pro-
vince a édicté une nouvelle Municipal Government Act.
Les intimés contestent la validité du gel de la délivrance
de plaques de taxi au motif qu’il outrepasse la compé-
tence conférée a la municipalité par la loi habilitante, la
Municipal Government Act. Selon le juge de premiere
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Act to limit the number of taxi plate licences. A majority
of the Court of Appeal reversed that decision.

Held: The appeal should be allowed.

The City of Calgary was authorized under the
Municipal Government Act to enact the bylaw and to
limit the number of taxi plate licences. Municipalities
must always be correct in delineating their jurisdiction.
Such questions will always be subject to a standard of
review of correctness.

The evolution of the municipality has produced a
shift in the proper approach to interpreting statutes that
empower municipalities. A broad and purposive approach
to the interpretation of municipal legislation reflects the
true nature of modern municipalities which require
greater flexibility in fulfilling their statutory purposes
and is consistent with the Court’s approach to statutory
interpretation generally. The Municipal Government Act
reflects the modern method of drafting municipal legisla-
tion which must be construed using this broad and purpo-
sive approach.

Under the Municipal Government Act the City still
has the power to limit the issuance of taxi plate licences.
There is no indication in the Act that the legislature
intended to remove the municipality’s power to limit
the number of taxi plate licences. To the contrary, s. 9(b)
indicates that the legislature sought to enhance the City’s
powers under the Act. Further, the respondents’ narrow
interpretation cannot be reconciled with the language of
the Act. Section 7 which empowers municipalities to pass
bylaws respecting business must be read with s. 8 of the
Act illustrating some of the broad powers exercisable by
a municipality. The power to limit the number of licences
could fall under either s. 8(a), the power to regulate, or s.
8(c), the power to provide for a system of licences. Thus,
the City has the power under the Act to pass bylaws limit-
ing the number of taxi plate licences.

Cases Cited

Referred to: Nanaimo (City) v. Rascal Trucking
Ltd., [2000] 1 S.C.R. 342, 2000 SCC 13; Shell Canada
Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231;
Bell ExpressVu Limited Partnership v. Rex, [2002] 2
S.C.R. 559, 2002 SCC 42; Merritt v. City of Toronto
(1895), 22 O.AR. 205.

Statutes and Regulations Cited

Alberta Bill of Rights, R.S.A. 2000, c. A-14, s. 1.
Canadian Charter of Rights and Freedoms, ss. 6,7, 15.

instance, la nouvelle loi accorde a la Ville le pouvoir de
limiter le nombre de plaques de taxi. La Cour d’appel, a
la majorité, infirme cette décision.

Arrét : Le pourvoi est accueilli.

La Municipal Government Act accorde a la Ville de
Calgary le pouvoir d’édicter le reglement et de limiter
le nombre de plaques de taxi. Les décisions des munici-
palités doivent toujours étre correctes quand il s’agit de
délimiter leur compétence. L’examen de telles questions
devra toujours se faire selon la norme de la décision cor-
recte.

L’évolution de la municipalité€ a entrain€ un virage
dans la démarche a adopter pour interpréter les lois habi-
litant les municipalités. Une interprétation téléologique
large des lois sur les municipalités reflete la véritable
nature des municipalités modernes, qui ont besoin de
plus de souplesse pour réaliser les objets de leur loi habi-
litante et est compatible avec 1’approche générale adop-
tée par la Cour en matiere d’interprétation législative. La
Municipal Government Act reflete la méthode moderne
de rédaction des lois sur les municipalités, auxquelles il
faut donner une interprétation téléologique large.

En vertu de la Municipal Government Act, la Ville a
encore le pouvoir de limiter le nombre de plaques de taxi.
Rien dans la loi n’indique que le législateur avait I’ inten-
tion de supprimer le pouvoir des municipalités de limiter
le nombre de plaques de taxi. Au contraire, I’al. 9b) indi-
que que le 1égislateur cherchait a accroitre les pouvoirs de
la Ville en vertu de la loi. De plus, I’interprétation restric-
tive proposée par les intimés ne peut se concilier avec le
libellé de la loi. L’article 7, qui habilite les municipalités
a prendre des reéglements sur les activités commerciales,
doit étre interprété conjointement avec l’art. 8 de la loi,
qui donne quelques exemples du pouvoir général dont est
dotée une municipalité. Le pouvoir de limiter le nombre
de permis pourrait découler soit du pouvoir de réglemen-
ter, prévu a I’al. 8a), soit du pouvoir d’établir un régime
de permis, prévu a I’al. 8c). Ainsi, la Ville est habilitée
par la loi a édicter des reglements limitant le nombre de
plaques de taxi.
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The judgment of the Court was delivered by

BASTARACHE J. —
I. Overview

The City of Calgary (the “City”) regulates its
taxi industry by virtue of Bylaw No. 91/77, the Taxi
Business Bylaw (the “bylaw”), which sets out several
licensing requirements. Among them is a require-
ment that all taxi vehicles have a taxi plate licence.
In 1986, the City’s Taxi Commission adopted a
restricted entry system for the taxi business to
increase efficiency and stability, and accordingly
froze the number of taxi plate licences. The freeze
was continued in 1993 under s. 9.1 of the bylaw.
Other sections of the bylaw permitted the trans-
fer of licences and the creation of a lottery system
to distribute revoked or relinquished licences. The
following year, the provincial government enacted
a new Municipal Government Act, S.A. 1994, c.
M-26.1 (now R.S.A. 2000, c. M-26). Section 715 of
the new Act deemed the existing bylaw to have the
same effect as if it had been passed under the new
Act.

The respondents, the United Taxi Drivers’
Fellowship of Southern Alberta, Rashpal Singh
Gosal, Haringer Singh Dhesi, Aero Cab Ltd. and
Air Linker Cab Ltd., challenged the validity of
the freeze and the lottery process. The respond-
ents sought a declaration that the City’s actions
were: ultra vires the City’s governing legislation,
the Municipal Government Act; a violation of the
common law rule prohibiting municipalities from
enacting discriminatory legislation; and an uncon-
stitutional violation of their mobility rights, their
right to liberty and their right to be free from dis-
crimination as guaranteed by ss. 6, 7 and 15 of
the Canadian Charter of Rights and Freedoms.
The only issue before this Court is whether the
City’s freeze on the issuance of taxi plate licences

Lorne Merryweather, pour I’intervenant.

Version frangaise du jugement de la Cour rendu
par

LE JUGE BASTARACHE —
I.  Survol

La Ville de Calgary (la « Ville ») réglemente
son secteur des taxis en l’assujettissant au regle-
ment n°® 91/77, le Taxi Business Bylaw (le « régle-
ment »), qui prévoit plusieurs exigences en matiere
de permis, notamment 1’obligation pour tous les
véhicules servant au transport par taxi d’avoir une
plaque de taxi. En 1986, la commission des taxis
de la Ville a instauré un régime d’entrée restreinte
dans le secteur des taxis afin d’en améliorer 1’effi-
cacité et la stabilité et a, donc, gelé le nombre de
plaques de taxi. Le gel s’est poursuivi en 1993 en
vertu de Iart. 9.1 du réglement. D’autres disposi-
tions du réglement autorisent le transfert de permis
de taxi et la création d’un systéme de loterie per-
mettant la distribution de ceux qui ont été révoqués
ou délaissés. L’année suivante, le gouvernement
de la province a édicté une nouvelle Municipal
Government Act, S.A. 1994, ch. M-26.1 (mainte-
nant R.S.A. 2000, ch. M-26). Selon I’art. 715 de la
nouvelle loi, le réeglement existant est réputé avoir
le méme effet que s’il avait été pris en vertu de la
nouvelle loi.

Les intimés, la United Taxi Drivers’ Fellowship
of Southern Alberta, Rashpal Singh Gosal,
Haringer Singh Dhesi, Aero Cab Ltd. et Air
Linker Cab Ltd., ont contesté la validité du gel
et du systéme de loterie. IlIs ont sollicité un juge-
ment déclarant que les mesures prises par la Ville
outrepassent la compétence que lui confere sa loi
habilitante, la Municipal Government Act, violent
la régle de common law interdisant aux munici-
palités de prendre des réglements discriminatoires
et portent atteinte a leur liberté de circulation et
d’établissement, a leur droit a la liberté et a leur
droit d’étre protégés contre la discrimination, con-
trairement aux art. 6, 7 et 15 de la Charte cana-
dienne des droits et libertés. La seule question
dont est saisie la Cour consiste a savoir si le gel
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was ultra vires the City under the Municipal
Government Act.

The trial judge concluded that the City had the
authority under the Municipal Government Act to
limit the number of taxi plate licences: (1998), 60
Alta. L.R. (3d) 165, 1998 ABQB 184. The majority
of the Court of Appeal disagreed: [2002] 8 W.W.R.
51,2002 ABCA 131. Wittmann J.A., writing for the
majority, concluded that while the old Municipal
Government Act expressly granted the City the
power to limit the number of taxi plate licences, the
new Act did not. O’Leary J.A., in dissent, held that
the new Municipal Government Act expressly and
impliedly authorized the limit on the issuance of taxi
plate licences.

II. Relevant Statutory Provisions

City of Calgary, Bylaw No. 91/77 (Taxi Business
Bylaw)

7. (1) The Commission may limit the number of
taxi licenses, which may be issued in any one-
license period.

9.1 (a) The prohibition on the issuance of any new

taxi licenses for the operation of a regular
class taxi instituted by the Taxi Commission
as of February 6, 1986, and continued by the
Taxi Commission up to the date of the passage
of this Bylaw, is hereby continued and the
Taxi Commission shall issue no new licenses
for the operation of a regular class taxi but
only renew to licensees, in accordance with
the Taxi Business Bylaw, such regular class
taxi licenses as were issued to such licensees
for the previous license year.

(b)  Notwithstanding subsection (a) the Taxi Com-
mission may issue licenses in accordance with
the lottery provisions described in Section
9(28)....

9.2 (a) “immediate family member” means the
spouse, siblings or children of the taxi licen-

see.

de la délivrance de plaques de taxi imposé par la
Ville outrepasse la compétence que lui confere la
Municipal Government Act.

Selon le juge de premiére instance, la Municipal
Government Act habilite la Ville a limiter le nombre
de plaques de taxi : (1998), 60 Alta. L.R. (3d) 165,
1998 ABQB 184. La Cour d’appel, a la majorité,
exprime son désaccord : [2002] 8 W.W.R. 51, 2002
ABCA 131. Le juge Wittmann, au nom de la majo-
rité, conclut que I’ancienne Municipal Government
Act, contrairement a la nouvelle loi, accorde expres-
sément a la Ville le pouvoir de limiter le nombre de
plaques de taxi. Le juge O’Leary, dissident, conclut
que la nouvelle Municipal Government Act autorise
expressément et implicitement le contingentement
des plaques de taxis.

II. Dispositions 1égislatives pertinentes

Reglement n® 91/77 de la Ville de Calgary (Taxi
Business Bylaw)

[TRADUCTION]

7. (1) La Commission peut limiter le nombre de
permis d’exploitation de taxis qui peuvent étre

délivrés dans une période de permis donnée.

9.1 a) L’interdiction de délivrer de nouveaux permis
d’exploitation de taxis de catégorie ordinaire
imposée par la commission des taxis le 6
février 1986 et réitérée jusqu’a la date de prise
du présent reglement demeure en vigueur; la
commission des taxis ne délivre pas de nou-
veaux permis d’exploitation de taxis de caté-
gorie ordinaire et ne renouvelle au titulaire,
conformément au reglement Taxi Business,
que celui délivré pour I’année de permis pré-
cédente.

b) Malgré I’alinéa a), la commission des taxis
peut délivrer des permis en application des
dispositions sur la loterie énoncées au para-
graphe 9(28) . . .

9.2 a) « membre de la famille immédiate » Conjoint,
frére ou sceur ou enfant du titulaire du permis

de taxi.
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(b) Notwithstanding section 9(15) a taxi license
held by a deceased taxi licensee shall be
capable of being transferred to the estate of
the deceased licensee, or to an immediate
family member of the deceased, if the transfer
occurs without remuneration from the estate
of the deceased to the transferee.

9.3 (a) The licensee of a taxi license shall not transfer
or otherwise dispose of a taxi license unless:

(1)  the licensee does so in accordance with this
Bylaw and the regulations; and

(2) thelicensee pays the license transfer fee as set
out in this Bylaw.

Municipal Government Act, R.S.A. 1980, c. M-26

234(1) A council may pass by-laws licensing, regulating
and controlling the taxi and limousine business.

(2) Without restricting the generality of the foregoing a
council may pass by-laws to

(a) establish and specify the rates or fares that may be
charged for hire of taxis and limousines;

(b) limit the number of taxi and limousine licences
that may be issued in the municipality having regard
to its population or the area to be served in it or by
any other means the council considers to be just and
equitable;

(8) A council, by by-law, may establish a commission to
be known as the taxi commission

(a) which shall be composed of the number of resi-
dent electors the council selects including, if it seems
desirable, any members of council or officials of the
municipality who are considered appropriate, and

(b) which may exercise any power or make any deci-
sions which the council may make pursuant to this
section as the by-law provides.

b)  Malgré le paragraphe 9(15), le permis de
taxi du titulaire décédé peut étre transféré a
sa succession, ou a un membre de sa famille
immédiate, si le transfert lui est effectué par la
succession a titre gratuit.

9.3 a) Le titulaire du permis de taxi ne peut 1’aliéner,
notamment par transfert, sauf si les conditions
suivantes sont réunies :

(1) il le fait conformément au présent réglement
et a la réglementation;

(2) il acquitte les droits de transfert prévus dans le
présent reglement.

Municipal Government Act, R.S.A. 1980, ch. M-26

[TRADUCTION]

234(1) Le conseil peut, par reglement, assortir de con-
ditions les permis d’exploitation des services de taxi et
de limousine ainsi que régir et controler 1’exploitation de
ces services.

(2) 1l peut, par reglement, notamment :

a) fixer les tarifs ou les prix des courses de taxi ou de
limousine;

b) limiter le nombre de permis de taxi et de limousine
qui peuvent étre délivrés dans la municipalité compte
tenu de sa population ou de la région a desservir, ou
selon tout autre critere qu’il estime juste et équitable;

(8) 1l peut, par reglement, établir une commission, la
commission des taxis, qui :

a) est formée du nombre d’électeurs résidents de son
choix, y compris, si cela semble souhaitable, tout
membre du conseil ou fonctionnaire de la municipa-
lité dont la présence est jugée approprice;

b) peut exercer tout pouvoir ou prendre toute décision
qu’il est habilité a exercer ou prendre en vertu du pré-
sent article de la fagon prévue au reglement.
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Municipal Government Act, S.A. 1994, c. M-26.1

3 The purposes of a municipality are
(a) to provide good government,

(b) to provide services, facilities or other things that,
in the opinion of council, are necessary or desir-
able for all or a part of the municipality, and

(c) to develop and maintain safe and viable commu-
nities.

7 A council may pass bylaws for municipal purposes
respecting the following matters:

(a) the safety, health and welfare of people and the
protection of people and property;

(d) transport and transportation systems;

(e) businesses, business activities and persons
engaged in business; . . .

8 Without restricting section 7, a council may in a bylaw
passed under this Division

(a) regulate or prohibit;

(b) deal with any development, activity, industry,
business or thing in different ways, divide each
of them into classes and deal with each class in
different ways;

(c) provide for a system of licences, permits or
approvals, including . . . :

(iii) prohibiting any development, activity,
industry, business or thing until a licence,
permit or approval has been granted,;

(iv) providing that terms and conditions may be
imposed on any licence, permit or approval,

Municipal Government Act, S.A. 1994, ch. M-26.1

[TRADUCTION]
3 La municipalité a pour objets :
a) d’assurer un bon gouvernement;

b) de fournir les services, les installations ou autres
choses qui, selon le conseil, sont nécessaires ou
utiles a I’ensemble ou a une partie de la collecti-
Vité,

¢) de créer et de maintenir des collectivités siires et
viables.

7 Le conseil peut, par réglement, régir au niveau muni-
cipal les domaines suivants :

a) la sécurité, la santé et le bien-étre des personnes
et la protection des personnes et des biens;

d) le transport et les systemes de transport;

e) les entreprises, les activités commerciales et les
personnes qui exercent des activités commercia-
les; . ..

8 Sans que soit limitée la portée générale de 1’article 7,
il peut, par réglement pris en vertu de la présente sec-
tion :

a) réglementer une activité ou I’interdire;

b) prendre des mesures a 1I’égard de tout dévelop-
pement ou de toute activité, industrie, entreprise
ou chose de différentes facons, les classer par
catégorie et prendre des mesures différentes pour
chaque catégorie;

c) établir un régime de licences, de permis ou
d’agréments, notamment [. . .];

(iii) interdire tout développement ou toute acti-
vité, industrie, entreprise ou chose jusqu’a
I’obtention d’une licence, d’un permis ou
d’un agrément;

(iv) prévoir que les licences, permis ou agré-
ments peuvent étre assortis de conditions,
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the nature of the terms and conditions and
who may impose them;

(v) setting out the conditions that must be
met before a licence, permit or approval is
granted or renewed, the nature of the condi-
tions and who may impose them;

(vi) providing for the duration of licences, per-
mits and approvals and their suspension or
cancellation for failure to comply with a
term or condition of the bylaw or for any
other reason specified in the bylaw;

9 The power to pass bylaws under this Division is stated
in general terms to

(a) give broad authority to councils and to respect
their right to govern municipalities in whatever
way the councils consider appropriate, within the
jurisdiction given to them under this or any other
enactment, and

(b) enhance the ability of councils to respond to
present and future issues in their municipalities.

715 A bylaw passed by a council under the former
Municipal Government Act . . . continues with the same
effect as if it had been passed under this Act.

III. Analysis
A. The Standard of Review

The only question in this case is whether the
freeze on the issuance of taxi plate licences was
ultra vires the City under the Municipal Government
Act. Municipalities do not possess any greater insti-
tutional competence or expertise than the courts in
delineating their jurisdiction. Such a question will
always be reviewed on a standard of correctness:
Nanaimo (City) v. Rascal Trucking Ltd., [2000]
1 S.C.R. 342, 2000 SCC 13, at para. 29. There is
no need to engage in the pragmatic and functional
approach in a review for vires; such an inquiry is

énoncer ces conditions et préciser qui peut
les imposer;

(v) définir les conditions d’octroi ou de renou-
vellement de licences, permis ou agréments
et préciser qui peut les imposer;

(vi) prévoir la durée de validité des licences,
permis ou agréments et leur suspension ou
annulation pour défaut de se conformer a
une condition du reglement ou pour tout
autre motif prévu par le réglement;

9 Le pouvoir de prendre des réglements en vertu de la
présente section est formulé en termes généraux dans les
buts suivants :

a) conférer un pouvoir général aux conseils et res-
pecter leur droit de gouverner les municipalités
de la facon qu’ils jugent appropriée, dans les
limites de la compétence qui leur est conférée par
la présente loi ou tout autre texte;

b) renforcer la capacité des conseils de régler les
questions qui se posent et se poseront dans leur
municipalité.

715 Tout reglement pris par le conseil en vertu de 1’an-
cienne Municipal Government Act . . . continue a s’ appli-
quer comme s’il avait été pris en vertu de la présente loi.

III. Analyse

A. La norme de controle

En I’espece, il faut seulement se demander si, en
vertu de la Municipal Government Act, la Ville a
commis un exces de pouvoir en gelant la délivrance
des plaques de taxi. Les municipalités ne posse-
dent pas une expertise ou compétence institution-
nelle plus grande que les tribunaux pour délimiter
leur compétence. L'examen d’une telle question
devra toujours se faire selon la norme de la déci-
sion correcte : Nanaimo (Ville) c. Rascal Trucking
Ltd., [2000] 1 R.C.S. 342, 2000 CSC 13, par. 29.
Il n’est pas nécessaire de procéder a une analyse
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only required where a municipality’s adjudicative or
policy-making function is being exercised.

B. The Proper Approach to the Interpretation of
Municipal Powers

The evolution of the modern municipality has
produced a shift in the proper approach to the inter-
pretation of statutes empowering municipalities.
This notable shift in the nature of municipalities
was acknowledged by McLachlin J. (as she then
was) in Shell Canada Products Ltd. v. Vancouver
(City), [1994] 1 S.C.R. 231, at pp. 244-45. The
“benevolent” and “strict” construction dichotomy
has been set aside, and a broad and purposive
approach to the interpretation of municipal powers
has been embraced: Nanaimo, supra, at para. 18.
This interpretive approach has evolved concomi-
tantly with the modern method of drafting munici-
pal legislation. Several provinces have moved away
from the practice of granting municipalities spe-
cific powers in particular subject areas, choosing
instead to confer them broad authority over gener-
ally defined matters: The Municipal Act, S.M. 1996,
c. 58, C.C.S.M. c. M225; Municipal Government
Act, S.N.S. 1998, c. 18; Municipal Act, R.S.Y. 2002,
¢. 154; Municipal Act, 2001, S.O. 2001, c. 25; The
Cities Act, S.S. 2002, c. C-11.1. This shift in leg-
islative drafting reflects the true nature of modern
municipalities which require greater flexibility in
fulfilling their statutory purposes: Shell Canada, at
pp- 238 and 245.

Alberta’s Municipal Government Act follows the
modern method of drafting municipal legislation.
The legislature’s intention to enhance the powers
of its municipalities by drafting the bylaw passing
provisions of the Act in broad and general terms is
expressly stated in s. 9. Accordingly, to determine
whether a municipality is authorized to exercise a
certain power, such as limiting the issuance of taxi
plate licences, the provisions of the Act must be con-
strued in a broad and purposive manner.

pragmatique et fonctionnelle pour déterminer s’il y
a eu exces de pouvoir; une telle démarche ne s’im-
pose que dans le cas ol une municipalité exerce
une fonction juridictionnelle ou une fonction de
prise de décisions de principe.

B. L’interprétation correcte des pouvoirs munici-
paux

L’évolution de la municipalit4t moderne a
entrainé un virage dans la démarche & adopter pour
interpréter les lois habilitant les municipalités. Dans
Produits Shell Canada Ltée c. Vancouver (Ville),
[1994] 1 R.C.S. 231, p. 244-245, 1a juge McLachlin
(plus tard Juge en chef) reconnait ce virage nota-
ble dans la nature des municipalités. La dichotomie
entre interprétation « bienveillante » et interpréta-
tion « stricte » fait place a une interprétation téléo-
logique large des pouvoirs municipaux : Nanaimo,
précité, par. 18. Cette méthode d’interprétation
s’est développée en méme temps que la méthode
moderne de rédaction des lois sur les municipa-
lités. Plusieurs provinces, au lieu de conférer aux
municipalités des pouvoirs précis dans des domai-
nes particuliers, préférent leur accorder un pou-
voir général dans des domaines définis en termes
généraux : Loi sur les municipalités, L.M. 1996,
ch. 58, C.P.L.M. ch. M225; Municipal Government
Act, S.N.S. 1998, ch. 18; Loi sur les municipalités,
L.R.Y. 2002, ch. 154; Loi de 2001 sur les munici-
palités, L.O. 2001, ch. 25; Cities Act, S.S. 2002, ch.
C-11.1. Ce virage en matiere de rédaction législative
reflete la véritable nature des municipalités moder-
nes, qui ont besoin de plus de souplesse pour réali-
ser les objets de leur loi habilitante : Shell Canada,
p- 238 et 245.

La Municipal Government Act de 1’ Alberta suit la
méthode moderne de rédaction des lois sur les muni-
cipalités. L’intention du législateur d’accroitre les
pouvoirs des municipalités en formulant en termes
larges et généraux les dispositions de la loi relatives
a la prise de réglements est expressément énoncée a
I’art. 9. De ce fait, pour déterminer si une municipa-
lité est habilitée a exercer un pouvoir donné, comme
celui de limiter le nombre de plaques de taxi, il faut
donner une interprétation téléologique large aux dis-
positions de la loi.
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A broad and purposive approach to the inter-
pretation of municipal legislation is also consistent
with this Court’s approach to statutory interpreta-
tion generally. The contextual approach requires
“the words of an Act . . . to be read in their entire
context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object
of the Act, and the intention of Parliament”: E. A.
Driedger, Construction of Statutes (2nd ed. 1983),
at p. 87; Bell ExpressVu Limited Partnership v. Rex,
[2002] 2 S.C.R. 559, 2002 SCC 42, at para. 26. This
approach is also consistent with s. 10 of Alberta’s
Interpretation Act, R.S.A. 2000, c. I-8, which pro-
vides that every provincial enactment must be given
a fair, large and liberal construction and interpreta-
tion that best ensures the attainment of its objects.

C. The City’s Power to Limit the Number of
Licences

The respondents argue that the City does not have
the power to limit the number of taxi plate licences
under the Act. They submit that the authority to reg-
ulate has never implied numerical limits and that ss.
7 and 8 of the current Municipal Government Act,
unlike s. 234 of the previous Municipal Government
Act, neither expressly nor impliedly grant a munici-
pality the power to limit the number of taxi plate
licences. The respondents argue that while the Act
expands the “matters” over which municipalities
may enact bylaws under s. 7, the Act limits the
“powers” exercisable by municipalities to those
expressly specified. As the power to limit the
number of taxi plate licences is not expressly speci-
fied in s. 8, the respondents allege it has been abol-
ished.

In my respectful opinion, the respondents’ argu-
ment must fail.

It is well established that the legislature is pre-
sumed not to alter the law by implication: Sullivan
and Driedger on the Construction of Statutes (4th
ed. 2002), at p. 395. Rather, where it intends to
depart from prevailing law, the legislature will do so
expressly. Here, there is no indication in the Act that
the legislature intended to remove the municipality’s

Une interprétation téléologique large des lois
sur les municipalités est €galement compatible
avec l’approche générale adoptée par la Cour en
matiere d’interprétation législative. Selon I’analyse
contextuelle, il faut interpréter [TRADUCTION] « les
termes d’une loi dans leur contexte global selon
le sens ordinaire et grammatical qui s’harmonise
avec I’esprit de la loi, I’objet de la loi et I’intention
du Iégislateur » : E. A. Driedger, Construction of
Statutes (2° éd. 1983), p. 87; Bell ExpressVu Limited
Partnership c. Rex, [2002] 2 R.C.S. 559, 2002 CSC
42, par. 26. Cette approche concorde également avec
I’art. 10 de I’ Interpretation Act de I’ Alberta, R.S.A.
2000, ch. I-8, qui prévoit que tout texte de la pro-
vince s’interprete de la maniere la plus équitable et
la plus large qui soit compatible avec la réalisation
de son objet.

C. Le pouvoir de la Ville de limiter le nombre de
permis

Les intimés soutiennent que la Ville n’a pas le
pouvoir de limiter le nombre de plaques de taxi
en vertu de la loi. Ils font valoir que le pouvoir de
réglementer n’a jamais impliqué le pouvoir d’impo-
ser des limites quantitatives et que les art. 7 et 8 de la
Municipal Government Act actuelle, contrairement
a l'art. 234 de I’ancienne Municipal Government
Act, n’accordent ni expressément ni implicitement
aux municipalités le droit de limiter le nombre de
plaques de taxi. Selon eux, alors qu’elle €largit les
« domaines » dans lesquels les municipalités peu-
vent prendre des reglements en vertu de I'art. 7, la
loi limite les « pouvoirs » pouvant étre exercés par
les municipalités a ceux qu’elle prévoit expressé-
ment. Comme le pouvoir de limiter le nombre de
plaques de taxi n’est pas expressément prévu par
I’art. 8, les intimés affirment qu’il a été supprimé.

A mon avis, I’argument des intimés doit é&tre
rejeté.

Il est bien établi que le législateur est présumé
ne pas modifier implicitement le droit : Sullivan
and Driedger on the Construction of Statutes (4° éd.
2002), p.395. Lorsqu’il a I’intention de s’écarter
du droit existant, le législateur le fait expressément.
En I’espece, rien dans la loi n’indique que le 1égis-
lateur avait I’intention de supprimer le pouvoir des
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power to limit the number of taxi plate licences. To
the contrary, s. 9(b) indicates that the legislature did
not intend to curtail the powers exercised by munic-
ipalities but rather sought to enhance those powers
under the new Act subject to the limitations in ss. 70
to 75, which do not preclude limiting the number of
taxi licences. It is inconceivable, in my view, that
the legislature would have intended to indirectly
limit the ability of municipalities to regulate the taxi
industry according to a practice dating 15 years and
to adopt the restrictive approach defined in Merritt
v. City of Toronto (1895), 22 O.A.R. 205, at pp. 207-
8, simply by changing its method of drafting leg-
islation. The new method was in fact specifically
designed to avoid the need for listing specific mat-
ters and powers. Accordingly, a provision explicitly
limiting the number of licences such as s. 13(1)(a)
of the Wildlife Act, R.S.A. 2000, c. W-10, and s.
37(1)(d) of the Gaming and Liquor Act, R.S.A.
2000, c. G-1, is unnecessary.

The respondents’ narrow interpretation cannot be
reconciled with the language of the Act. According
to the respondents, the broad authority conferred
on municipalities only applies to s. 7 which deals
exclusively with matters and not to s. 8 which
deals exclusively with powers. I disagree. First, s. 9
clearly states that the power to pass bylaws is stated
in general terms to “give broad authority” in respect
of matters attributed to them. Second, to accept this
matter/power distinction renders the opening words
of s. 8, “[wl]ithout restricting section 77, useless.
Rather, ss. 7 and 8 must be read together, as one is
without restriction to the other. Section 8 is supple-
mentary to s. 7 and speaks of the “broad authority”
mentioned in s. 9. On this reading of ss. 7, 8 and
9 the respondents’ interpretation must be rejected
because their narrow and literal approach to s. 8
effectively restricts s. 7, which grants the power to
regulate businesses.

municipalités de limiter le nombre de plaques de
taxi. Au contraire, I’al. 9b) indique que le Iégislateur
n’avait pas I’intention de diminuer les pouvoirs des
municipalités, mais cherchait plut6t a les accroitre
en vertu de la nouvelle loi, sous réserve des art. 70 a
75, qui n’empéchent pas la limitation du nombre de
permis de taxi. Il est inconcevable, selon moi, que
le législateur ait eu I'intention de limiter indirecte-
ment la capacité des municipalités de réglementer
le secteur des taxis selon une méthode vieille de 15
ans et d’adopter I’approche restrictive énoncée dans
Merritt c. City of Toronto (1895), 22 O.A.R. 205,
p. 207-208, simplement en modifiant sa méthode de
rédaction législative. En fait, la nouvelle méthode
visait spécialement a éviter d’avoir a énumérer des
domaines de compétence et des pouvoirs précis. 1l
est donc inutile d’avoir une disposition qui limite
expressément le nombre de permis, comme 1’al.
13(1)a) de la Wildlife Act, R.S.A. 2000, ch. W-10,
et’al. 37(1)d) de la Gaming and Liquor Act, R.S.A.
2000, ch. G-1.

L’interprétation restrictive proposée par les inti-
més ne peut se concilier avec le libellé de la loi.
Selon les intimés, le pouvoir général conféré aux
municipalités ne s’applique qu’a I’art. 7, qui porte
exclusivement sur les domaines de compétence, et
non a I’art. 8, qui porte exclusivement sur les pou-
voirs. Je ne suis pas de cet avis. Premierement,
I’art. 9 dit clairement que le pouvoir de prendre des
reglements est formulé en termes généraux afin de
[TRADUCTION] « conférer un pouvoir général » aux
municipalités dans les domaines qui leur sont attri-
bués. Deuxiemement, admettre cette distinction
entre domaines de compétence et pouvoirs enleve
toute utilit€ a I’expression [TRADUCTION] « [s]ans
que soit limitée la portée générale de I’article 7 »
dans le passage introductif de I’art. 8. Les articles
7 et 8 doivent plutot étre lus ensemble, I'un ne
devant pas limiter la portée de I’autre. L article 8,
qui complete Iart. 7, traite du « pouvoir général »
mentionnée a I’art. 9. Selon cette interprétation des
art. 7, 8 et 9, la position des intimés doit étre rejetée
parce que leur interprétation restrictive et littérale
de I’art. 8 limite effectivement la portée de 1’art. 7,
qui confere le pouvoir de réglementer les activités
commerciales.
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Applying a broad and purposive interpretation,
ss. 7 and 8 grant the City the power to pass bylaws
limiting the number of taxi plate licences. As dis-
cussed, s. 8 supplements s. 7 by illustrating some
of the broad powers exercisable by a municipality.
Here the power to limit the number of licences could
fall under either s. 8(a), the power to regulate, or s.
8(c), the power to provide for a system of licences.
To “regulate”, as defined in the Oxford English
Dictionary (2nd ed. 1989), vol. XIII, is “subject to
. .. restrictions”. Thus, as O’Leary J.A. in dissent
aptly stated, the “jurisdiction to regulate the taxi
business necessarily implies the authority to limit
the number of TPLs [taxi plate licences] issued”:
para. 202. This accords with the legislative history.

The power to limit the issuance of licences
also falls under the power to provide for a system
of licences under s. 8(c). Sections 8(c)(i) through
(vi) represent some of the types of bylaws that pro-
vide for a system of licences. The use of the word
“including” indicates that the list is non-exhaustive;
therefore, any type of bylaw that is consistent with
the list is authorized. There is clearly no room for
the application of the expressio unius est exclusio
alterius principle advocated by the respondents.
Common to each of the provisions is the power
to impose limitations on licences such as setting
out the conditions that must be satisfied before a
licence is granted or renewed. The bylaw limiting
the number of taxi plate licences is consistent with
the examples provided as it also imposes a specific
limit on a licensed activity.

The respondents have also argued that the bylaw
is inconsistent with the right to enjoyment of prop-
erty protected by the Alberta Bill of Rights, R.S.A.
2000, c. A-14, s. 1, and with s. 3 of the Municipal
Government Act which provides that the purposes of
municipalities are good governance and the devel-
opment and maintenance of safe and viable com-
munities. Both arguments relate to the effects of
the bylaw which the respondents allege have trans-
formed taxi licences into an expensive commodity
benefiting a small group of brokers.

L application d’une interprétation téléologique
large permet de conclure que les art. 7 et 8 habilitent
la Ville a prendre des réglements limitant le nombre
de plaques de taxi. Comme nous I’avons vu, I’art. 8
complete I’art. 7 en donnant quelques exemples du
pouvoir général dont est dotée une municipalité. En
I’espece, le pouvoir de limiter le nombre de permis
pourrait découler soit du pouvoir de réglementer,
prévu a I’al. 8a), soit du pouvoir d’établir un régime
de permis, prévu a I’al. 8c). Le terme « réglemen-
ter », selon Le Nouveau Petit Robert (2003), p. 2218,
signifie « [a]ssujettir a un réglement ». Et comme le
dit si bien le juge O’Leary dans sa dissidence, le
[TRADUCTION] « pouvoir de réglementer le secteur
des taxis comporte nécessairement le pouvoir de
limiter le nombre de plaques de taxi délivrées » :
par. 202. Cela concorde avec I’historique législatif.

Le pouvoir de limiter le nombre de permis
découle également du pouvoir d’établir un régime de
permis en vertu de 1’al. 8c). Les sous-alinéas 8c)(i)
a (vi) représentent quelques types de reglements
établissant un régime de permis. L’emploi du terme
« notamment » indique que la liste n’est pas exhaus-
tive; par conséquent, tout type de réglement compa-
tible avec la liste est autorisé. Il n’est clairement pas
possible d’appliquer le principe défendu par les inti-
més selon lequel la mention de I’un implique I’exclu-
sion de I’autre. Le pouvoir d’assortir de restrictions
la délivrance de permis en prévoyant, par exemple,
les conditions d’octroi ou de renouvellement, est
commun a chacune des dispositions. Le réglement
limitant le nombre de plaques de taxi est compati-
ble avec les exemples fournis en ce qu’il impose
aussi une limite précise a une activité autorisée.

Les intimés ont également fait valoir que le regle-
ment porte atteinte a leur droit a la jouissance de
leurs biens garanti par ’art. 1 de 1’Alberta Bill of
Rights, R.S.A. 2000, ch. A-14, et qu’il allait a I’en-
contre de I’art. 3 de la Municipal Government Act,
qui précise que les municipalités ont pour objets
d’assurer un bon gouvernement et de créer et de
maintenir des collectivités slires et viables. Ces
deux arguments ont trait aux effets du reglement,
lequel aurait, selon les intimés, transformé le permis
de taxi en un produit coliteux qui profite a un petit
groupe de courtiers.
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As noted earlier in these reasons, there is no chal-
lenge before this Court to the legislation based on
the Charter and no record to support the allegation
now being made that the Alberta Bill of Rights has
been breached. This Court in Bell ExpressVu, supra,
at para. 62, held that absent any challenge on con-
stitutional grounds, courts are bound to interpret
and apply statutes in accordance with the sover-
eign intent of the legislature. In this case, I find no
ambiguity in the legislation that would bring me to
consider whether the Act is reflective of Charter
values and no reason to question the authority of the
Council for the City of Calgary to decide the best
interests of its citizens in the regulation of the taxi
industry. Here, as in Bell ExpressVu, some citizens
are affected by the restrictions imposed, but this has
no bearing on the jurisdiction of the municipal gov-
ernment to regulate.

Accordingly, the City of Calgary was authorized
under the Act to enact Bylaw 91/77.

IV. Conclusion

The appeal is allowed with costs throughout.

Appeal allowed with costs.

Solicitor for the appellant: City of Calgary Law
Department, Calgary.

Solicitors for the respondents United Taxi
Drivers’ Fellowship of Southern Alberta, Rashpal
Singh Gosal and Haringer Singh Dhesi: Dale
Gibson & Associates, Edmonton.

Solicitors for the respondent Air Linker Cab Ltd.:
Zinner & Sara, Calgary.

Solicitor for the intervener: Attorney General of
Alberta, Edmonton.

Comme je 1’ai mentionné au début de mes motifs,
la loi ne fait I’objet d’aucune contestation, devant
la Cour, fondée sur la Charte, et aucun document
n’a été soumis a I’appui de I’allégation de violation
de I’Alberta Bill of Rights qui est maintenant soule-
vée. Dans Bell ExpressVu, précité, par. 62, la Cour
a statué qu’en I’absence de contestation fondée sur
des motifs d’ordre constitutionnel, les tribunaux ne
peuvent qu’interpréter et appliquer les textes 1égis-
latifs selon I’intention souveraine du législateur.
En I’espece, je ne vois aucune ambiguité dans la
loi qui m’oblige a me demander si elle respecte les
valeurs véhiculées par la Charte, et aucune raison
de mettre en doute la compétence du conseil de la
Ville de Calgary pour décider du meilleur intérét de
ses citoyens en matiere de réglementation du secteur
des taxis. En I’espece, comme dans Bell ExpressVu,
certains citoyens sont touchés par les limites impo-
sées, mais cela n’a aucune incidence sur la com-
pétence du gouvernement municipal en matiere de
réglementation.

En conséquence, la Ville de Calgary était habili-
tée par la loi a édicter le reglement 91/77.

IV. Conclusion

Le pourvoi est accueilli avec dépens dans toutes
les cours.

Pourvoi accueilli avec dépens.

Procureur de [’appelante : Contentieux de la
Ville of Calgary, Calgary.

s

Procureurs des intimés United Taxi Drivers
Fellowship of Southern Alberta, Rashpal Singh
Gosal et Haringer Singh Dhesi : Dale Gibson &
Associates, Edmonton.

Procureurs de !'intimée Air Linker Cab Ltd. :
Zinner & Sara, Calgary.

Procureur de intervenant : Procureur général
de I’Alberta, Edmonton.

16
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Section 9

| RSA 2000
INTERPRETATION ACT Chapter 1-8

Enactments always speaking

9 An enactment shall be construed as always speaking and shall

be applied to cxrcumstances as they arise.
i RSA 1980 clI-7 59

Enactments remedial
10 An enactment shall be construed as being remedial, and shall
be given the fair, large and liberal construction and interpretation
that best ensures the attainment of its objects.

RSA 1980 clI-7 s10

Enacting clause

11 The words “HER MAJESTY, by and with the advice and
- consent of the Legislative Assembly of Alberta, enacts as follows:”

indicate the authorlty by virtue of which an Act is passed.
RSA 1980 cl-7 s11

Preambles and reference aids

12(1) The preamble of an enactment is a part of the enactment
intended to assist in explaining the enactment.

(2) In an enactment,

(a) tablés of contents,

(b) marginal notes and section headers, and

(c) statutory citations after the end of a section or schedule
are not part of the enactment, but are.inserted for convenience of

reference only.
RSA 2000 cI-8 5s12;2002 ¢17 s3

Definitions and interpretation provisions
13 Definitions and other interpretation provisions in an enactment

(a) are applicable to the whole enactment, including the
section containing the definitions or interpretation
provisions, except to the extent that a contrary intention
appears in the enactment, and

(b) apply to regulations made under the enactment except to
the extent that a contrary intention appears in the

enactment or in the regulations.
RSA 1980 cI-7 513
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Section 28

RSA 2000
INTERPRETATION ACT Chapter |-8

(zz) “Registrar of Land Titles” means the Registrar within the
meaning of the Land Titles Act,

(zz.1) “spouse” means the spouse of a married person;

(aaa) “‘statutory declaration” or “solemn declaration” means a
solemn declaration made under section 18 of the Alberta
Evidence Act or section 14 of the Canada Evidence Act
(Canada);

(bbb) repealed RSA 2000 c16(Supp) s49;

(ccc) “territories”, when used as meaning the territories of
Canada, means the Northwest Territories, the Yukon
Territory and Nunavut;

(ddd) ““treasury branch” means a treasury branch within the
meaning of the Alberta Treasury Branches Act;

(eee) “‘trust corporation” means a trust corporation registered
under the Loan and Trust Corporations Act,

(fff) ““village” includes summer village;

(ggg) “will” means a will as defined in the Wills and Succession -
Act,

(hhh) “writ of enforcement” means a writ of enforcement under
the Civil Enforcement Act,

(iii) “‘writ proceedings” means writ proceedings as defined in
the Civil Enforcement Act,

PN 11

(i) “‘writing”, “written” or any similar term includes words
represented or reproduced by any mode of representing or
reproducing words in visible form.

(2) In an enactment,

(a) “hereafter” shall be construed as referring to the time after
the commencement of the enactment containing that
word;

(b) “herein” used in a section or part of an enactment shall be
construed as referring to the whole enactment and not to
that section or part only;

(c) “may” shall be construed as permissive and empowering;

(d) “must” is to be construed as imperative;

17 July 18, 2016
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In the Court of Appeal of Alberta

Citation: Lloyds Bank Canada v. International Warranty Company Limited, 1989 ABCA
155

Date: 19890613
Docket: 8903-0223-AC & 8903-0224-AC
Registry: Edmonton

Between:

Lloyds Bank Canada

Claimant
Appellant
- and -
International Warranty Company Limited
Debtor
And Between:
Attorney General of Canada
Claimant
Respondent
- and -
International Warranty Company Limited
Debtor
And Between:
Province of Alberta
Treasury Branches and Coopers & Lybrand Limited
Applicants

(Appellants)
- and -

CTS Western Ltd., Her Majesty the Queen in Right of Canada as
represented by the Minister of Revenue Canada Taxation
and Esso Resources Canada Limited

Respondents

1989 ABCA 155 (CanlLll)



(Respondents)

The Court:
The Honourable Mr. Justice Foisy
The Honourable Mr. Justice Stratton
The Honourable Mr. Justice Irving
Memorandum of Judgment
COUNSEL:

M.J. McCabe, Esqg. and Ms. M. Whittaker, for the Appellant
R.K. Moen, Esq., for the Respondent

R.T.G. Reeson, Esq., for the Appellants

R.K. Moen, Esq., for the Respondents

MEMORANDUM OF JUDGMENT

STRATTON, J.A.:

[1] The issue in these two appeals involves the determination of entitlement to certain
funds wherein Revenue Canada is the competing creditor in the first named action against
the Appellant, Lloyds Bank Canada ("Lloyds") and in the second action, against the Appellant,
Alberta Treasury Branches ("Treasury Branch"). Lloyds and Treasury Branch hold as security
Assignments of Book Debts from their respective debtors. Revenue Canada claims priority in
each case under the provisions of the Income Tax Act ("the Act") and the principal basis of its

claim is common to both appeals.

[2] The applications to Queen's Bench which launched the proceedings were under the
respective statutes noted in the above styles of cause; however it is sufficient for our
purposes to simply note that each statute properly authorized an application to Queen's

Bench to settle the competing claims.

[3] In chambers and before us the cases were heard together. The learned chambers
judge framed his written reasons in terms of the Lloyds appeal but noted that his reasons

"would apply mutatis mutandis"” to the Treasury Branch appeal. | will follow the same format in

1989 ABCA 155 (CanlLll)



that this Memorandum of Judgment will refer mainly to the facts and parties involved in the
Lloyds appeal.

[4] Soon after ceasing business operations, International Warranty Company Limited
(I.W.) paid salaries to its employees out of anaccount in its name at the Toronto Dominion
Bank. The required withholding sum of $53,870.68 was not paid to Revenue Canada. At all
material times 1.W. was indebted to Lloyds in the amount of 1.75 million dollars and had given

to Lloyds an Assignment of Book Debts to secure that debt.

[5] It is common ground that the funds of I.W. which are subject to the dispute between
Lloyds and Revenue Canada were either held by the Toronto Dominion Bank or, for the

purposes of these proceedings, treated as being held by it.
[6] The material parts of section 224 of the Act are:

"224.(1) Where the Minister has knowledge or suspects that a person is or will be, within
90 days, liable to make a payment to another person who is liable to make a payment
under this Act (in this section referred to as the "tax debtor"), he may, by registered letter
or by a letter served personally, require that person to pay forthwith, where the moneys
are immediately payable, and, in any other case, as and when the moneys become
payable, the moneys otherwise payable to the tax debtor in whole or in part to the
Receiver General on account of the tax debtor's liability under this Act.

(the underlining is mine)

*kk kkk

(1.2) Notwithstanding any other provision of this Act, the Bankruptcy Act, any other
enactment of Canada, any enactment of a province or any law, where the Minister has
knowledge or suspects that a particular person is or will become, within 90 days, liable
to make a payment

(a) to another person who is liable to pay an amount assessed under subsection
227 (10.1) or a similar provision, or to a legal representative of that other person
(each of whom is in this subsection referred to as the "tax debtor"), or

(b) to a secured creditor who has a right to receive the payment that, but for a
security interest in favour of the secured creditor, would be payable to the tax
debtor, the Minister may, by registered letter or by a letter served personally,
require the particular person to pay forthwith, where the moneys are immediately
payable, and in any other case, as and when the moneys become payable, the
moneys otherwise payable to the tax debtor or the secured creditor in whole or in
part to the Receiver General on account of the tax debtor's liability under
subsection 227(10.1) or a similar provision.

(1.3) in subsection (1.2),

1989 ABCA 155 (CanlLll)



'secured creditor' means a person who has a security interest in the property of
another person or who acts for or on behalf of that person with respect to the
security interest and includes a trustee appointed under a trust deed relating to a
security interest, a receiver or receiver-manager appointed by a secured creditor or
by a court on the application of a secured creditor, a sequestrator, or any other
person performing a similar function;

'security interest means any interest in property that secures payment or
performance of an obligation and includes an interest created by or arising out of a
debenture mortgage, hypothec, lien, pledge, charge, deemed or actual trust,
assignment or encumbrance of any kind whatever, however or whenever arising,
created, deemed to arise or otherwise provided for;

(4) Subsections (1) to (3) are applicable to assessments in respect of amounts that
are deducted or withheld after the day on which this Act is assented to."

[7] On January 28, 1988 Revenue Canada served upon the Toronto Dominion Bank a

written "Requirement to Pay" pursuant to section 224(1.2)(b).

[8] It is not disputed that I.W. was legally responsible for the withholding funds claimed

by Revenue Canada.

[9] In finding in favour of Revenue Canada the learned chambers judge considered

section 224(1.2) to have a "plain meaning that is unambiguous”. Later in his judgment he

said:
Section 224(1.2) "... empowers the Minister by letter to require a person (here, the
Toronto-Dominion Bank) to pay ' moneys otherwise payable to ... the secured creditor
... to the Receiver General on account of the tax debtor's liability ..." If there are moneys
that are otherwise payable to a secured creditor, it is clear that those moneys must be
paid not to the secured creditor but to the Receiver General, and that the moneys are
not to be held for some such purpose as safekeeping while entitlement is decided, but
‘on account of the tax debtor's liability'. In other words, the section clearly provides by

implication that the moneys so paid become the property of the Crown; there is no other
way that the tax debtor's liability could be satisfied."

[10] With the greatest respect we disagree. In particular we do not agree that the
section has the "plain meaning that is unambiguous" attributed to it by the learned chambers
judge. For Revenue Canada to succeed the plain and unambiguous meaning of the section
must be that it deprives a properly secured creditor, in this case Lloyds, of all or part of its
security without compensation, for the purpose of paying another debt entirely unrelated to

the security. It is surely equivalent to the transfer of proprietary rights without compensation.

[11] In Homeplan Realty Ltd. v. Avco Financial Services (1977) 81 D.L.R. (3d) 289
(affirmed by S.C.C. (1979) 33 C.B.R. (N.S.) 34) the B.C. Court of Appeal had for
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consideration a claim for priority under a provincial statute, which constituted a claim by an
employee for wages, if certified under the act, as being payable "in priority over any other
claim or right - including - every mortgage of real or personal property". Robertson, J.A. had

this to say at p. 292:

"If the Legislative Assembly intends to produce by statute results that are so brutal and
piratical, it has the power to do so, but the Courts will hold that that was its intention only
if the language of the statute compels that interpretation.

In Craies on Statute Law, 6th ed. (1963), this is said at p. 118:

As Brett M.R. said in Att.-Gen. v. Horner (1884) 14 Q.B.D. 245, 257: 'lt is a proper
rule of construction not to construe an Act of Parliament as interfering with or
injuring persons' rights without compensation unless one is obliged to so construe
it." Therefore rights, whether public or private, are not to be taken away, or even
hampered, by mere implication from the language used in a statute, unless, as Fry,
J. said in Mayor, etc. of Yarmouth v. Simmons (1879) 10 Ch.D. 518, 527, 'the
legislature clearly and distinctly authorises the doing of something which is
physically inconsistent with the continuance of an existing right.’

[12] This same concept was expressed in Maxwell, Interpretation of Statutes, 11th ed.,
1962, p. 276 as follows:

"Proprietary rights should not be held to be taken away by Parliament without provision
for compensation unless the legislature has so provided in clear terms. It is presumed,
where the objects of the Act do not obviously imply such an intention, that the legislature
does not desire to confiscate the property or to encroach upon the right of persons, and
it is therefore expected that, if such be its intention, it will manifest it plainly if not in
express words at least by clear implication and beyond reasonable doubt."

(the emphasis is mine)

[13] As noted above, the learned trial judge was of the view that s. 224(1.2) clearly
provided by implication that the moneys paid in response to Revenue Canada's "Requirement
to Pay" became the property of the Crown. This conclusion is not in accord with prior

decisions of this court.

[14] In Lemarre; University of Calgary v. Morrison and Reveiver General of Canada
[1978], 2 W.W.R. 465, the Minister of National Revenue made a demand, similar to the one
given in the present case, under the then applicable section of the Income Tax Act, namely
224(1). The question there was whether the demand took precedence over an assignment in

bankruptcy. Section 224(1) then read as follows:

"224. (1) When the Minister has knowledge or suspects that a person is or is about to
become indebted or liable to make any payment to a person liable to make a payment
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under this Act, he may, by registered letter or by a letter served personally, require him
to pay the moneys otherwise payable to that person in whole or in part to the Receiver
General of Canada on account of the liability under this Act.”

[15] It will be noted that the words | have underlined are, for all practical purposes,
identical to the words | have underlined in the section here under review (supra). Thus the
difference between these two sections is not of significance for our purposes. In giving
judgment of the court in Lemarre, Prowse, J.A. pointed out that section 224(1) seemed to

neither create a trust nor pass property to the minister. At p. 469 he said:

"The distinction between garnishee proceedings and the remedy afforded the minister is
that the demand need not be issued in judicial proceedings and, further, the demand is
broader in scope as it attaches payments arising out of a debt or a liability. The property
in_the debt or liability when due or determined is not impressed with a trust nor is it
transferred to the minister."

(the emphasis is mine)

[16] In Attorney General of Canada v. Royal Bank of Canada [1979], 1 W.W.R. 479,
McGillivray, C.J.A., in writing for the court, expressly followed the decision in Lemarre:

"We are all of the view that the decision of this court in University of Calgary v. Receiver
Gen. of Can., [1978] 2 W.W.R. 465, 27 C.B.R. (N.S.) 41, 85 D.L.R. (3d) 392, 8 A.R. 533,
enunciated two propositions: firstly, a demand made under s. 224 does not convey the
indebtedness to the Crown, nor does it impress it with a trust; and, secondly, the
minister does not, by virtue of the demand, become a holder of a security. In short, the
Crown does not acquire an equitable interest in the indebtedness."

(pages 479 - 480)

[17] Following the decisions in Lemarre and the Royal Bank | am of the view that the
proceedings under s. 224(1.2) are at the most a form of extra-judicial attachment which could
bring the funds in question into the custody of Revenue Canada. The section falls short of
effecting the transfer of property in the funds or establishing priority of Revenue Canada's

claim. Something further is required to accomplish either purpose.

[18] As pointed out by the learned trial judge a 1986 amendment to the Income Tax Act,
which was never proclaimed, would have "made the Crown's position impregnable” on this
point. This section, if it had been proclaimed, would have established the priority of Revenue
Canada which, as | have said, s. 224(1.2) fails to do. The unproclaimed section reads as

follows:

"(10.2) Notwithstanding any other provision of this Act, any other enactment of Canada,
any enactment of a Province or any law where a person has been assessed under
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subsection (10.1) or a similar provision the amount determined under subsection (10.3)
is secured by a charge upon the property referred to in subsection (10.4) and the charge
has priority over all other claims and all other security interests."

[19] In accordance with the understanding above mentioned, my conclusion applies

equally to the Treasury Branch appeal.

[20] In the Lloyds appeal, Revenue Canada raised a further argument not applicable to
the Treasury Branch appeal; nor was it dealt with in the judgment of the learned chambers
judge. The basis of this argument is International Warranty's letters of January 4, 1988 to the
Toronto Dominion Bank directing payment of certain of its funds held by that bank to pay to
the Receiver General for "employee benefits". The letter also purported to give notice that the
"said funds are intended for the Receiver General and are being held in trust" by the bank for
that purpose. Revenue Canada argued that a specific trust was established by International
Warranty for the purposes of payment of employee benefits and that Lloyds waived its right
under its assignment of book debts to give effect to that trust. We reject that contention. We
can find from the material before us no evidence of Lloyds' waiver of its rights under its
security and, as pointed out by counsel for Lloyds, International Warranty cannot validly
create a trust covering moneys earlier secured by it unless that trust be made subject to that

prior security.

[21] The reasons for judgment of the learned chambers judge, dated January 19, 1989
(which we have just considered) by its express terms, did not cover funds claimed by
Revenue Canada other than those sufficient to cover the penalty imposed by it upon
International Warranty for non payment. He subsequently issued supplementary reasons for
judgment on May 11, 1989 following further submissions by counsel. Because of the
conclusions we have reached with respect to the January 19, 1989 judgment it is

unnecessary to deal separately with the supplementary reasons.

[22] In the result we allow both the Lloyds and Treasury Branch appeals. In the Lloyds
appeal, | direct the sheriff of the Judicial District of Edmonton to pay to Lloyds the funds held
by him in those proceedings. In the Treasury Branch appeal, Esso Resources is hereby

directed to pay to the Treasury Branch the funds held by it in those proceedings.

[23] Costs here and in the court below will follow the event.
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DATED at EDMONTON, Alberta
this 13th day of June,
A.D. 1989
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[1997] 1 R.C.S.

BANQUE ROYALE ¢. SPARROW ELECTRIC CORP. 411

Her Majesty The Queen Appellant
.

Royal Bank of Canada Respondent

INDEXED AS: ROYAL BANK OF CANADA v. SPARROW
ELECTRIC CORP.

File No.: 24713.
1996: June 19; 1997: February 27.

Present: La Forest, Sopinka, Gonthier, Cory,
McLachlin, Iacobucci and Major JJ.

ON AFPPEAL FROM THE COURT OF APPEAL FOR
ALBERTA

Crown — Priority — Employee source deductions not
paid by company in receivership — Company’s inven-
tory subject to fixed charge and to Bank Act security —
Whether bank had priority to proceeds of sale of inven-
tory over statutory trust in favour of Her Majesty —
Bank Act, 8.C. 1991, ¢. 46, 5. 427 — Income Tax Act,
R.S.C., 1985, c. I (5th Supp.), ss. 153, 227(4), (5) —
Personal Property Security Act, S.A. 1988, c¢. P-4.05,
5. 28(1).

Banks and banking operations — Security — Com-
pany’s inventory subject to fixed charge and to Bank Act
security — Employee source deductions not paid by
company in receivership — Whether bank had priority
to proceeds of sale of inventory over statutory trust in
Javour of Her Majesty — Bank Act, S.C. 1991, c. 46,
s, 427 — Income Tax Act, R.S5.C., 1985, c. 1 (5th Supp.),
ss. 153, 227(4), (5) — Personal Property Security Act,
S.A. 1988, ¢. P-4.05, s, 28(1).

The Royal Bank secured a loan made to Sparrow
Electric with a general security agreement (GSA) cover-
ing Sparrow’s present and after-acquired property and
with Bank Act security (BAS) created by an assignment
of inventory under s. 427 of the Bank Act. When Spar-
row experienced financial difficulties, a standstill agree-
ment was executed. This agreement allowed Sparrow to
continue its business but permitted the bank, on default,
to appoint a receiver and enforce its security. A receiver

Sa Majesté la Reine Appelante
C.

Banque Royale du Canada Intimée

REPERTORIE: BANQUE ROYALE DU CANADA ¢. SPARROW
ELECTRIC CORP.

No du greffe: 24713,
1996; 19 juin; 1997: 27 février.

Présents: Les juges La Forest, Sopinka, Gonthier, Cory,
McLachlin, Tacobucci et Major.

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA

Couronne — Priorité de rang — Retenues sur la paye
d’employés non versées par la compagnie sous séques-
tre — Biens figurant dans I'inventaire de la compagnie
assujettis a un privilége fixe et & une garantie de la Loi
sur les banques — La banque avait-elle priorité de rang
sur la fiducie légale constitude en faveur de Sa Majesté
relativement ait produit de la vente des biens figurant
dans I'inventaire — Lot sur les banques, L.C. 1991, ch.
46, art. 427 — Loi de l'impét sur le revenu, L.R.C.
(1985), ch. 1 (5¢ suppl.), art. 153, 227(4), (5) — Person-
al Property Security Act, S.A. 1988, ch. P-4.05,
art, 28(1).

Banques et opérations bancaires — Garantie — Biens
figurant dans U'inventaire de la compagnie assujettis a
un privilége fixe et a une garantie de la Loi sur les
banques — Retenues sur la paye d’employés non ver-
sées par la compagnie sous séguestre — La banque
avait-elle priorité de rang sur la fiducie légale consti-
tuée en faveur de Sa Majesté relativement au produit de
la vente des biens figurant dans 'inventaire — Loi sur
les banques, L.C. 1991, ch. 46, art. 427 — Loi de 'im-
pot sur le revenu, LR.C. (1985), ch. 1 (5¢ suppl.),
art. 153, 227(4), (5) — Personal Property Security Act,
S.A. 1988, ch. P-4.05, art. 28(1).

La Banque Royale a garanti un prét consenti 4 Spar-
row Electric au moyen d’une convention de garantie
générale (CGG) portant sur les biens que Sparrow pos-
sédait alors ou qu’elle acquerrait par la suite, et au
moyen d’une garantie de la Loi sur les bangues (GLB)
résultant d’une cession des biens figurant dans I’inven-
taire de I’entreprise, consentie en vertu de 1’art. 427 de
la Loi sur les banques. Lorsque Sparrow a éprouvé des
difficultés financiéres, un moratoire a ét€ conclu, Ce
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412 ROYAL BANK V. SPARROW ELECTRIC CORP. [1997] 1 S.CR.

was appointed in November 1992 at which time it was
discovered that Sparrow had not been remitting its pay-
roll deductions as required by s. 153 of the /ncome Tax
Act (ITA). Tt is probable that these defaults had occurred
in 1992, In January 1993, the receiver received court
permission to sell Sparrow’s assets. An amount from the
proceeds of sale equivalent to that owing the federal
government was ordered to be held in trust pending res-
olution as to entitlement. The bank claimed priority
based on its GSA and its BAS, which entitled it to
inventory proceeds. The federal government’s claim
was based on the s. 227 ITA deemed trust provisions,
which created a deemed statutory trust in the moneys
deducted from wages but not remitted to Her Majesty,

On the fiyst application to determine priority, the
deemed trust was held to take priority over the GSA. On
a subsequent application by the bank for a determination
of whether its BAS took priority over the deemed trust,
the Court of Queen’s Bench found that the deemed trust
took priority. The Court of Appeal found that the BAS
took priority over the deemed trust. At issue here is
whether the s. 227(5) ITA deemed trust takes priority
over a previously executed GSA and a previously exe-
cuted BAS with respect to the proceeds of the sale of the
inventory,

Held (La Forest, Gonthier and Cory JJ. dissenting):
The appeal should be dismissed.

(1) Section 227(4) and (5) of the Income Tax Act

Although the employer, at the point of withholding,
becomes the trustee of a fund which is in law the prop-
erty of its employee, s. 227(4) ITA has the effect of mak-
ing Her Majesty the beneficiary under that trust. A con-
ceptual difficulty arises when the tax debtor fails to set
aside moneys which are to be remitted. The subject of
Her Majesty’s beneficial interest at that point becomes
intermingled with the general assets of the tax debtor
and Her Majesty’s claim then becomes that of a benefi-
ciary under a non-existent trust. Subsections (4) and (5)
of s. 227 resolve this conceptual dilemma by clearly and
unambiguously rendering amounts unremitted as held in

moratoire permettait & Sparrow de poursuivre ses acti-
vités, mais autorisait la banque, en cas de défaut de la
part de Sparrow, & nommer un séquestre et a réaliser sa
garantie. Un séquestre a été nommé en novembre 1992,
au moment ol on a découvert que Sparrow avait omis
de verser les retenues sur la paye qu’elle avait effectuées
et qu’elle était tenue de verser en vertu de I'art. 153 de
la Loi de I'impét sur le revenu (LIR). 11 est probable que
ces omissions sont survenues en 1992. En janvier 19935
le séquestre a obtenu une autorisation judiciaire de ven-O
dre des éléments d’actifs de Sparrow, Il a été ordonné~>
qu’un montant tiré du produit de la vente et équivalant A
la somme due au gouvernement fédéral soit détenu en®
fiducie jusqu’a ce que ’on ait décidé qui y aurait droit.—j
La banque a revendiqué une priorité de rang fondée SUr (3
sa CGG et sa GLB, qui lui donnait droit au produit de 1a©
vente des biens figurant dans I'inventaire. La demande
du gouvernement fédéral était fondée sur les disposi->
tions en matiére de fiducie réputée de I’art. 227 LIR, qui
créaient une fiducie légale réputée relativement aux
retenues sur la paye non versées 2 Sa Majesté.

A la suite de la premidre demande de détermination
de I’ordre de priorité, il a été conclu que 1a fiducie répu-
tée avait priorité de rang sur la CGG. Lors d’une
demande subséquente présentée par la banque en vue de
faire déterminer si lJa GLB qu’elle détenait avait priorité
de rang sur la fiducie réputée, la Cour du Banc de Ia
Reine a statué que la fiducie réputée avait priorité de
rang. La Cour d’appel a décidé que la GLB avait priorité
sur la fiducie réputée. Il s’agit en I’espece de savoir si la
fiducie réputée détenue en vertu du par. 227(5) LIR a
priorité de rang sur une CGG et une GLB antérieures,
quant au produit de la vente des biens figurant dans I'in-
ventaire.

~ Arrét (les juges La Forest, Gonthier et Cory sont dis-
sidents): Le pourvoi est rejeté.

(1) Les paragraphes 227(4) et (5) de la Loi de 'impot
sur le reveny

Quoique I'employeur devienne, au moment d’effec-
tuer les retenues, le fiduciaire de sommes qui, en droit, -
appartiennent a ses employés, le par, 227(4) LIR a pour
effet de faire de Sa Majesté le bénéficiaire de cette fidu-
cie. Une difficulté conceptuelle survient lorsque le débi-
teur fiscal omet de mettre de c6té les sommes qui doi-
vent &tre versées. L'objet du droit que Sa Majesté
possede a titre bénéficiaire se confond alors avec I’en-
semble de I’actif du débiteur fiscal et la créance de Sa
Majesté devient alors celle d’un bénéficiaire d’une fidu-
cie inexistante. Ce dilemme conceptuel est résolu par les
par. 227(4) et (5) qui prévoient clairement et nettement
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the security interest in the inventory, It seems to
me that as a result of the enactment of the PPSA,
something more than an unadorned licence to sell
~ is needed to justify the conclusion that a creditor
intended to abridge considerably its security inter-
est in inventory.

And so I conclude that the licence to sell inven-
tory is not an exception to the respondent’s fixed
and specific charge against the debtor’s inventory.
To hold otherwise would be to eviscerate the
respondent’s security interest. This is not to say,
however, that Parliament could not legislate other-
wise. Parliament has shown that it knows how to
assert priority over rival security interests. See
Alberta (Treasury Branches) v. M.N.R.; Toronto-
Dominion Bank v. M.N.R., [1996] 1 S.C.R. 963, at
p. 975. All that is needed to overtake a fixed and
specific charge is clear language to that effect.

Though I consider the above legal arguments
sufficient to dispose of this appeal, I observe that
policy considerations also tell in favour of the con-
clusion I have reached.

In this respect, the first thing to notice is that the
security agreement that the debtor and the respon-
dent had in this case is an example of a very com-
mon and important financing device. To a consid-
erable extent, commerce in our country depends on
the vitality of such agreements. As several leading
academics have observed, the amounts at stake run
into the billions of dollars each year. And though
not every creditor seeks security, the incentives to
do so are powerful. See Jacob S. Ziegel, Benjamin
Geva and R. C. C. Cuming, Commercial and Con-
sumer Transactions (Rev. 2nd ed. 1990), at pp.
957-60. Accordingly, tinkering with security inter-
ests is a dangerous business. The risks of judicial
innovation in this neighbourhood of the law are
considerable, '

lattitude que nous pour interpréter la permission de
vendre comume un consentement tacite i la réduc-
tion de la garantie sur les biens figurant dans ’in-
ventaire. [l me semble que, par suite de ’adoption
de la PPSA, il faut plus qu’une simple permission
de vendre pour justifier la conclusion qu’un créan-
cier a voulu réduire considérablement la garantie
qu’il posséde sur les biens figurant dans un inven-
taire.

C’est ainsi que je conclus que la permission de
vendre les biens figurant dans I’inventaire du débi-
teur n’est pas une exception au privilege fixe et
spécifique que I’intimée détient sur ces biens. Con-
clure le contraire ferait perdre tout son sens i la
garantie de I’intimée. Cela ne veut pas dire, toute-
fois, que le 1égislateur fédéral ne pourrait pas 16gi-
férer autrement. Celui-ci a montré qu’il sait com-
ment revendiquer la priorité de rang sur des
garanties opposées. Voir Alberta (Treasury
Branches) c. M.R.N.; Banque Toronto-Dominion c.
M.R.N., [1996] 1 R.C.S. 963, a la p. 975. Tout ce
qui est nécessaire pour devancer un privilege fixe
et spécifique est un langage clair en ce sens.

Bien que je considere que les arguments juri-
diques susmentionnés sont suffisants pour trancher
le présent pourvoi, je constate que des considéra-
tions de principe militent également en faveur de la
conclusion a laquelle je suis parvenu.

A cet égard, la premidre chose & noter est que la
convention de garantie liant le débiteur et 1’intimée
en ’espeéce est un exemple de mécanisme de finan-
cement trés courant et important, Le commerce,
dans notre pays, dépend en grande partie de la vita-
lité de ces conventions. Comme plusieurs auteurs
importants ’ont fait remarquer, les sommes en jeu
s’élevent & des milliards de dollars chaque année,
et méme si les créanciers ne demandent pas tous
des garanties, des facteurs puissants les incitent a
le faire. Voir Jacob S. Ziegel, Benjamin Geva et R.
C. C. Cuming, Commercial and Consumer Trans-
actions (28 éd. rév. 1990), aux pp. 957 4 960. Il est
donc dangereux de remanier des garanties. L’inno-
vation judiciaire dans ce domaine du droit com-
porte des risques considérables.

&
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(11) A sheriff or other person who is unable, by reason of subsection 223(9) or 223(10), to comply with any law
or rule of court is bound by any order made by a judge of the Federal Court, on an ex parte application by the
Minister, for the purpose of giving effect to the proceeding, charge, lien, priority or binding interest.

Deemed security

(11.1) When a charge, lien, priority or binding interest created under subsection 223(6) by filing, registering or
otherwise recording a memorial under subsection 223(5) is registered in accordance with subsection 87(1) of the
Bankruptcy and Insolvency Act, it is deemed

(a) to be a claim that is secured by a security and that, subject to subsection 87(2) of that Act, ranks as a
secured claim under that Act; and

(b) to also be a claim referred to in paragraph 86(2)(a) of that Act.

Details in certificates and memorials

(12) Notwithstanding any law of Canada or of a province, in any certificate made under subsection 223(2) in
respect of a debtor, in any memorial evidencing the certificate or in any writ or document issued for the purpose of
collecting an amount certified, it is sufficient for all purposes

(a) to set out, as the amount payable by the debtor, the total of amounts payable by the debtor without
setting out the separate making up that total; and

(b) to refer to the rate of interest to be charged on the separate amounts making up the amount payable in
general terms as interest at the rate prescribed under this Act applicable from time to time on amounts payable
to the Receiver General without indicating the specific rates of interest to be charged on each of the separate
amounts or to be charged for any particular period of time.

NOTE: Application provisions are not included in the consolidated text; see relevant amending Acts. R.S., 1985, c. 1 (5th Supp.),
s. 223; 1994, c. 7, Sch. VIII, s. 129; 1996, c. 23, s. 187; 1998, c. 19, s. 224; 2000, c. 30, s. 175(E); 2013, c. 34, s. 160.

Application of ss. 223(1) to (8) and (12)

223.1 (1) Subsections 223(1) to 223(8) and 223(12) are applicable with respect to certificates made under
section 223 or section 223 of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, after 1971
and documents evidencing such certificates that were issued by the Federal Court and that were filed, registered
or otherwise recorded after 1977 under the laws of a province, except that, where any such certificate or
document was the subject of an action pending in a court on February 10, 1988 or the subject of a court decision
given on or before that date, section 223 shall be read, for the purposes of applying it with respect to that
certificate or document, as section 223 of the Income Tax Act, chapter 148 of the Revised Statutes of Canada,
1952, read at the time the certificate was registered or the document was issued, as the case may be.

Application of ss. 223(9) to (11)

(2) Subsections 223(9) to 223(11) are applicable with respect to certificates made under section 223, or section
223 of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, after September 13, 1988.

NOTE: Application provisions are not included in the consolidated text; see relevant amending Acts. 1988, c. 55, s. 168.

Garnishment

224 (1) Where the Minister has knowledge or suspects that a person is, or will be within one year, liable to make
a payment to another person who is liable to make a payment under this Act (in this subsection and subsections
224(1.1) and 224(3) referred to as the “tax debtor”), the Minister may in writing require the person to pay
forthwith, where the moneys are immediately payable, and in any other case as and when the moneys become
payable, the moneys otherwise payable to the tax debtor in whole or in part to the Receiver General on account
of the tax debtor’s liability under this Act.

https:/Amwww.canlii.org/en/ca/laws/stat/rsc-1985-c-1-5th-supp/latest/rsc- 1985-c- 1-5th-supp.html#sec220subsec1 1683/1912
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Idem

(1.1) Without limiting the generality of subsection 224(1), where the Minister has knowledge or suspects that
within 90 days

(a) a bank, credit union, trust company or other similar person (in this section referred to as the “institution”)
will lend or advance moneys to, or make a payment on behalf of, or make a payment in respect of a negotiable
instrument issued by, a tax debtor who is indebted to the institution and who has granted security in respect of
the indebtedness, or

(b) a person, other than an institution, will lend or advance moneys to, or make a payment on behalf of, a tax
debtor who the Minister knows or suspects

(i) is employed by, or is engaged in providing services or property to, that person or was or will be, within
90 days, so employed or engaged, or

(ii) where that person is a corporation, is not dealing at arm’s length with that person,

the Minister may in writing require the institution or person, as the case may be, to pay in whole or in part to the
Receiver General on account of the tax debtor’s liability under this Act the moneys that would otherwise be so
lent, advanced or paid and any moneys so paid to the Receiver General shall be deemed to have been lent,
advanced or paid, as the case may be, to the tax debtor.

Garnishment
(1.2) Notwithstanding any other provision of this Act, the , any other enactment of
Canada, any enactment of a province or any law, but subject to and of the

and of the , if the Minister has knowledge or
suspects that a particular person is, or will become within one year, liable to make a payment

(a) to another person (in this subsection referred to as the “tax debtor”) who is liable to pay an amount
assessed under 227 or a similar provision, or

(b) to a secured creditor who has a right to receive the payment that, but for a security interest in favour of
the secured creditor, would be payable to the tax debtor,

the Minister may in writing require the particular person to pay forthwith, where the moneys are immediately
payable, and in any other case as and when the moneys become payable, the moneys otherwise payable to the
tax debtor or the secured creditor in whole or in part to the Receiver General on account of the tax debtor’s
liability under 227 or the similar provision, and on receipt of that requirement by the particular
person, the amount of those moneys that is so required to be paid to the Receiver General shall, notwithstanding
any security interest in those moneys, become the property of Her Majesty to the extent of that liability as
assessed by the Minister and shall be paid to the Receiver General in priority to any such security interest.

Definitions
(1.3) In subsection 224(1.2),

secured creditor means a person who has a security interest in the property of another person or who acts for or
on behalf of that person with respect to the security interest and includes a trustee appointed under a trust deed
relating to a security interest, a receiver or receiver-manager appointed by a secured creditor or by a court on the
application of a secured creditor, a sequestrator or any other person performing a similar function; (créancier
garanti)

security interest means any interest in, or for civil law any right in, property that secures payment or
performance of an obligation and includes an interest, or for civil law a right, created by or arising out of a
debenture, mortgage, hypothec, lien, pledge, charge, deemed or actual trust, assignment or encumbrance of any
kind whatever, however or whenever arising, created, deemed to arise or otherwise provided for; (garantie)

https:/Amwww.canlii.org/en/ca/laws/stat/rsc-1985-c-1-5th-supp/latest/rsc- 1985-c- 1-5th-supp.html#sec220subsec1 1684/1912
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similar provision means a provision, similar to subsection 227(10.1), of any Act of a province that imposes a tax
similar to the tax imposed under this Act, where the province has entered into an agreement with the Minister of
Finance for the collection of the taxes payable to the province under that Act. (disposition semblable)

Garnishment

(1.4) Provisions of this Act that provide that a person who has been required to do so by the Minister must pay to
the Receiver General an amount that would otherwise be lent, advanced or paid to a taxpayer who is liable to
make a payment under this Act, or to that taxpayer’s secured creditor, apply to Her Majesty in right of Canada or a
province.

Minister’s receipt discharges original liability

(2) The receipt of the Minister for moneys paid as required under this section is a good and sufficient discharge of
the original liability to the extent of the payment.

Idem

(3) Where the Minister has, under this section, required a person to pay to the Receiver General on account of a
liability under this Act of a tax debtor moneys otherwise payable by the person to the tax debtor as interest, rent,
remuneration, a dividend, an annuity or other periodic payment, the requirement applies to all such payments to
be made by the person to the tax debtor until the liability under this Act is satisfied and operates to require
payments to the Receiver General out of each such payment of such amount as is stipulated by the Minister in the
requirement.

Failure to comply with s. (1), (1.2) or (3) requirement

(4) Every person who fails to comply with a requirement under subsection 224(1), 224(1.2) or 224(3) is liable to
pay to Her Majesty an amount equal to the amount that the person was required under subsection 224(1),
224(1.2) or 224(3), as the case may be, to pay to the Receiver General.

Failure to comply with s. (1.1) requirement

(4.1) Every institution or person that fails to comply with a requirement under subsection 224(1.1) with respect to
moneys to be lent, advanced or paid is liable to pay to Her Majesty an amount equal to the lesser of

(a) the total of moneys so lent, advanced or paid, and

(b) the amount that the institution or person was required under that subsection to pay to the Receiver
General.

Service of garnishee

(5) Where a person carries on business under a name or style other than the person’s own name, notification to
the person of a requirement under subsection 224(1), 224(1.1) or 224(1.2) may be addressed to the name or
style under which the person carries on business and, in the case of personal service, shall be deemed to be
validly served if it is left with an adult person employed at the place of business of the addressee.

Idem

(6) Where persons carry on business in partnership, notification to the persons of a requirement under
subsection 224(1), 224(1.1) or 224(1.2) may be addressed to the partnership name and, in the case of personal
service, shall be deemed to be validly served if it is served on one of the partners or left with an adult person
employed at the place of business of the partnership.

NOTE: Application provisions are not included in the consolidated text; see relevant amending Acts. R.S., 1985, c. 1 (5th Supp.),

s.224; 1994, c. 7, Sch. V, s. 91, Sch. VIII, s. 130, c. 21, s. 101; 1997, c. 12, s. 128; 2001, c. 17, s. 228(E); 2005, c. 47, s. 139;
2007, c. 36, s. 108; 2013, c. 34, s. 161.
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Recovery by deduction or set-off

224.1 Where a person is indebted to Her Majesty under this Act or under an Act of a province with which the
Minister of Finance has entered into an agreement for the collection of the taxes payable to the province under
that Act, the Minister may require the retention by way of deduction or set-off of such amount as the Minister may
specify out of any amount that may be or become payable to the person by Her Majesty in right of Canada.

NOTE: Application provisions are not included in the consolidated text; see relevant amending Acts. 1979, c. 5, s. 64; 1980-81-
82-83, c. 48, s. 104.

Acquisition of debtor’s property

224.2 For the purpose of collecting debts owed by a person to Her Majesty under this Act or under an Act of a
province with which the Minister of Finance has entered into an agreement for the collection of taxes payable to
the province under that Act, the Minister may purchase or otherwise acquire any interest in, or for civil law any
right in, the person’s property that the Minister is given a right to acquire in legal proceedings or under a court
order or that is offered for sale or redemption and may dispose of any interest or right so acquired in such manner
as the Minister considers reasonable.

NOTE: Application provisions are not included in the consolidated text; see relevant amending Acts. R.S., 1985, c. 1 (5th Supp.),
s.224.2; 2013, c. 34, s. 162.

Payment of moneys seized from tax debtor

224.3 (1) Where the Minister has knowledge or suspects that a particular person is holding moneys that were
seized by a police officer in the course of administering or enforcing the criminal law of Canada from another
person (in this section referred to as the “tax debtor”) who is liable to make a payment under this Act or under an
Act of a province with which the Minister of Finance has entered into an agreement for the collection of taxes
payable to the province under that Act and that are restorable to the tax debtor, the Minister may in writing
require the particular person to turn over the moneys otherwise restorable to the tax debtor in whole orin part to
the Receiver General on account of the tax debtor’s liability under this Act or under the Act of the province, as the
case may be.

Receipt of Minister

(2) The receipt of the Minister for moneys turned over as required by this section is a good and sufficient
discharge of the requirement to restore the moneys to the tax debtor to the extent of the amount so turned over.

NOTE: Application provisions are not included in the consolidated text; see relevant amending Acts. R.S., 1985, c. 1 (5th Supp.),
Ss. 224.3; 1994, c. 21, s. 102.

Seizure of goods, chattels or movable property

225 (1) If a person has failed to pay an amount as required by this Act, the Minister may give 30 days notice to
the person by registered mail addressed to the person’s latest known address of the Minister’s intention to direct
that the person’s goods and chattels, or movable property, be seized and sold, and, if the person fails to make
the payment before the expiration of the 30 days, the Minister may issue a certificate of the failure and direct that
the person’s goods and chattels, or movable property, be seized.

Sale of seized property

(2) Property seized under this section shall be kept for 10 days at the cost and charges of the owner and, if the
owner does not pay the amount owing together with the costs and charges within the 10 days, the property
seized shall be sold by public auction.

Notice of sale

(3) Except in the case of perishable goods, notice of the sale setting out the time and place thereof, together
with a general description of the property to be sold shall, a reasonable time before the goods are sold, be

https:/Amwww.canlii.org/en/ca/laws/stat/rsc-1985-c-1-5th-supp/latest/rsc- 1985-c- 1-5th-supp.html#sec220subsec1 1686/1912
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(2) If a taxpayer fails to pay, as required, any tax, interest or penalties demanded under this section, the Minister
may direct that the goods and chattels, or movable property, of the taxpayer be seized and subsections 225(2) to
(5) apply, with respect to the seizure, with any modifications that the circumstances require.

NOTE: Application provisions are not included in the consolidated text; see relevant amending Acts. R.S., 1985, c. 1 (5th Supp.),
s. 226; 1994, c. 7, Sch. II, s. 185; 2013, c. 34, s. 164,

Withholding taxes

227 (1) No action lies against any person for deducting or withholding any sum of money in compliance or
intended compliance with this Act.

Return filed with person withholding

(2) Where a person (in this subsection referred to as the “payer”) is required by regulations made under
subsection 153(1) to deduct or withhold from a payment to another person an amount on account of that other
person’s tax for the year, that other person shall, from time to time as prescribed, file a return with the payerin
prescribed form.

Failure to file return

(3) Every person who fails to file a return as required by subsection (2) is liable to have the deduction or
withholding under section 153 on account of the person’s tax made as though the person were a person who is
neither married nor in a common-law partnership and is without dependants.

Trust for moneys deducted

(4) Every person who deducts or withholds an amount under this Act is deemed, notwithstanding any security
interest (as defined in subsection 224(1.3)) in the amount so deducted or withheld, to hold the amount separate
and apart from the property of the person and from property held by any secured creditor (as defined in
subsection 224(1.3)) of that person that but for the security interest would be property of the person, in trust for
Her Majesty and for payment to Her Majesty in the manner and at the time provided under this Act.

Extension of trust

(4.1) Notwithstanding any other provision of this Act, the Bankruptcy and Insolvency Act (except sections 81.1 and
81.2 of that Act), any other enactment of Canada, any enactment of a province or any other law, where at any
time an amount deemed by subsection 227(4) to be held by a person in trust for Her Majesty is not paid to Her
Majesty in the manner and at the time provided under this Act, property of the person and property held by any
secured creditor (as defined in subsection 224(1.3)) of that person that but for a security interest (as defined in
subsection 224(1.3)) would be property of the person, equal in value to the amount so deemed to be held in trust
is deemed

(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from
the property of the person, in trust for Her Majesty whether or not the property is subject to such a security
interest, and

(b) to form no part of the estate or property of the person from the time the amount was so deducted or
withheld, whether or not the property has in fact been kept separate and apart from the estate or property of
the person and whether or not the property is subject to such a security interest

and is property beneficially owned by Her Majesty notwithstanding any security interest in such property and in
the proceeds thereof, and the proceeds of such property shall be paid to the Receiver General in priority to all
such security interests.

Meaning of security interest
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(4.2) For the purposes of subsections 227(4) and 227(4.1), a security interest does not include a prescribed
security interest.

Application to Crown

(4.3) For greater certainty, subsections (4) to (4.2) apply to Her Majesty in right of Canada or a province where
Her Majesty in right of Canada or a province is a secured creditor (within the meaning assigned by subsection
224(1.3)) or holds a security interest (within the meaning assigned by that subsection).

Payments by trustees, etc.

(5) Where a specified person in relation to a particular person (in this subsection referred to as the “payer”) has
any direct or indirect influence over the disbursements, property, business or estate of the payer and the specified
person, alone or together with another person, authorizes or otherwise causes a payment referred to in
subsection 135(3), 135.1(7) or 153(1), or on or in respect of which tax is payable under Part XII.5 or XIII, to be
made by or on behalf of the payer, the specified person

(a) is, for the purposes of subsections 135(3) and 153(1), section 215 and this section, deemed to be a person
who made the payment;

(a.l) is, for the purposes of subsections 135.1(7) and 211.8(2), deemed to be a person who redeemed,
acquired or cancelled a share and made the payment as a consequence of the redemption, acquisition or
cancellation;

(b) is jointly and severally, or solidarily, liable with the payer to pay to the Receiver General

(i) all amounts payable by the payer because of any of subsections 135(3), 135.1(7), 153(1) and 211.8(2)
and section 215 in respect of the payment, and

(ii) all amounts payable under this Act by the payer because of any failure to comply with any of those
provisions in respect of the payment; and

(c) is entitled to deduct or withhold from any amount paid or credited by the specified person to the payer or
otherwise recover from the payer any amount paid under this subsection by the specified person in respect of
the payment.

Definition of specified person

(5.1) In subsection 227(5), a specified person in relation to a particular person means a person who is, in
relation to the particular person or the disbursements, property, business or estate of the particular person,

(a) a trustee;

(b) a liquidator;

(c) a receiver;

(d) an interim receiver;

(e) a receiver-manager;

(f) a trustee in bankruptcy or other person appointed under the Bankruptcy and Insolvency Act;
(g) an assignee;

(h) a secured creditor (as defined in subsection 224(1.3));

(i) an executor, a liquidator of a succession or an administrator;

(3) any person acting in a capacity similar to that of a person referred to in any of paragraphs 227(5.1)(a) to
227(5.1)(i);

(k) a person appointed (otherwise than as an employee of the creditor) at the request of, or on the advice of,
a secured creditor in relation to the particular person to monitor, or provide advice in respect of, the
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disbursements, property, business or estate of the particular person under circumstances such that it is
reasonable to conclude that the person is appointed to protect or advance the interests of the creditor; or

(1) an agent of a specified person referred to in any of paragraphs 227(5.1)(a) to 227(5.1)(k).
Person includes partnership

(5.2) For the purposes of this section, references in subsections 227(5) and 227(5.1) to persons include
partnerships.

Excess withheld, returned or applied

(6) Where a person on whose behalf an amount has been paid under Part XII.5 or XIII to the Receiver General
was not liable to pay tax under that Part or where the amount so paid is in excess of the amount that the person
was liable to pay, the Minister shall, on written application made no later than 2 years after the end of the
calendar year in which the amount was paid, pay to the person the amount so paid or such part of it as the
person was not liable to pay, unless the person is oris about to become liable to make a payment to Her Majesty
in right of Canada, in which case the Minister may apply the amount otherwise payable under this subsection to
that liability and notify the person of that action.

Repayment of non-resident shareholder loan

(6.1) Where, in respect of a loan from or indebtedness to a corporation or partnership, a person on whose behalf
an amount was paid to the Receiver General under Part XIII because of subsection 15(2) and paragraph 214(3)(a)
repays the loan or indebtedness or a portion of it and it is established by subsequent events or otherwise that
the repayment was not made as part of a series of loans or other transactions and repayments, the Minister shall,
on written application made no later than 2 years after the end of the calendar year in which the repayment is
made, pay to the person an amount equal to the lesser of

(a) the amount so paid to the Receiver General in respect of the loan or indebtedness or portion of it, as the
case may be, and

(b) the amount that would be payable to the Receiver General under Part XIII if a dividend described in
paragraph 212(2)(a) equal in amount to the amount of the loan or indebtedness repaid were paid by the
corporation or partnership to the person at the time of the repayment,

unless the person is or is about to become liable to make a payment to Her Majesty in right of Canada, in which
case the Minister may apply the amount otherwise payable under this subsection to that liability and notify the
person of that action.

Foreign affiliate dumping — late-filed form

(6.2) If, in respect of an investment described in subsection 212.3(10), a corporation is deemed by subparagraph
212.3(7)(d)(ii) to pay a dividend and the corporation subsequently complies with the requirements of
subparagraph 212.3(7)(d)(i) in respect of the investment,

(a) subject to paragraph (b), the Minister shall, on written application made on a particular day that is, or is no
more than two years after, the day on which the form described in subparagraph 212.3(7)(d)(i) is filed, pay to
the corporation an amount equal to the lesser of

(i) the total of all amounts, if any, paid to the Receiver General, on or prior to the particular day, on behalf of
a person and in respect of the liability of the person to pay an amount under Part XIII in respect of the
dividend, and

(ii) the amount that the person was liable to pay in respect of the dividend under Part XIII;

(b) where the corporation or the person is or is about to become liable to make a payment to Her Majesty in
right of Canada, the Minister may apply the amount otherwise payable under paragraph (a) to that liability and
notify the corporation, and, if applicable, the person, of that action; and
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(c) for the purposes of this Part (other than subparagraph (a)(i)), if the amount described in subparagraph (a)
(ii) exceeds the amount described in subparagraph (a)(i), the corporation is deemed to pay that excess to the
Receiver General on the day on which the form described in subparagraph 212.3(7)(d)(i) is filed.

Application for assessment

(7) Where, on application under subsection 227(6) by or on behalf of a person to the Minister in respect of an
amount paid under Part XIIL.5 or XIII to the Receiver General, the Minister is not satisfied

(a) that the person was not liable to pay any tax under that Part, or
(b) that the amount paid was in excess of the tax that the person was liable to pay,

the Minister shall assess any amount payable under that Part by the person and send a notice of assessment to
the person, and sections 150 to 163, subsections 164(1) and 164(1.4) to 164(7), sections 164.1 to 167 and
Division J of Part I apply with any modifications that the circumstances require.

Application for determination

(7.1) Where, on application under subsection 227(6.1) by or on behalf of a person to the Minister in respect of an
amount paid under Part XIII to the Receiver General, the Minister is not satisfied that the person is entitled to the
amount claimed, the Minister shall, at the person’s request, determine, with all due dispatch, the amount, if any,
payable under subsection 227(6.1) to the person and shall send a notice of determination to the person, and
sections 150 to 163, subsections 164(1) and 164(1.4) to 164(7), sections 164.1 to 167 and Division ] of Part I
apply with such modifications as the circumstances require.

Penalty

(8) Subject to subsection (9.5), every person who in a calendar year has failed to deduct or withhold any amount
as required by subsection 153(1) or section 215 is liable to a penalty of

(a) 10% of the amount that should have been deducted or withheld; or

(b) where at the time of the failure a penalty under this subsection was payable by the person in respect of an
amount that should have been deducted or withheld during the year and the failure was made knowingly or
under circumstances amounting to gross negligence, 20% of that amount.

Joint and several, or solidary, liability

(8.1) If a particular person has failed to deduct or withhold an amount as required under subsection 153(1) or
section 215 in respect of an amount that has been paid to a non-resident person, the non-resident person is
jointly and severally, or solidarily, liable with the particular person to pay any interest payable by the particular
person pursuant to subsection (8.3) in respect thereof.

Retirement compensation arrangement deductions

(8.2) Where a person has failed to deduct or withhold any amount as required under subsection 153(1) in
respect of a contribution under a retirement compensation arrangement, that person is liable to pay to Her
Majesty an amount equal to the amount of the contribution, and each payment on account of that amount is
deemed to be, in the year in which the payment is made,

(a) for the purposes of paragraph 20(1)(r), a contribution by the person to the arrangement; and

(b) an amount on account of tax payable by the custodian under Part XI.3.

Interest on amounts not deducted or withheld

(8.3) A person who fails to deduct or withhold any amount as required by subsection 135(3), 135.1(7), 153(1) or
211.8(2) or section 215 shall pay to the Receiver General interest on the amount at the prescribed rate, computed
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(a) in the case of an amount required by subsection 153(1) to be deducted or withheld from a payment to
another person, from the fifteenth day of the month immediately following the month in which the amount was
required to be deducted or withheld, or from such earlier day as may be prescribed for the purposes of
subsection 153(1), to,

(i) where that other person is not resident in Canada, the day of payment of the amount to the Receiver
General, and

(ii) where that other person is resident in Canada, the earlier of the day of payment of the amount to the
Receiver General and April 30 of the year immediately following the year in which the amount was required
to be deducted or withheld;

(b) in the case of an amount required by subsection 135(3) or 135.1(7) or section 215 to be deducted or
withheld, from the day on which the amount was required to be deducted or withheld to the day of payment of
the amount to the Receiver General; and

(c) in the case of an amount required by subsection 211.8(2) to be withheld, from the day on or before which
the amount was required to be remitted to the Receiver General to the day of the payment of the amount to
the Receiver General.

Liability to pay amount not deducted or withheld

(8.4) A person who fails to deduct or withhold any amount as required under subsection 135(3) or 135.1(7) in
respect of a payment made to another person or under subsection 153(1) in respect of an amount paid to another
person who is non-resident or who is resident in Canada solely because of paragraph 250(1)(a) is liable to pay as
tax under this Act on behalf of the other person the whole of the amount that should have been so deducted or
withheld and is entitled to deduct or withhold from any amount paid or credited by the person to the other person
or otherwise to recover from the other person any amount paid by the person as tax under this Part on behalf of
the other person.

No penalty — certain deemed payments

(8.5) Subsection (8) does not apply to a corporation in respect of

(a) an amount of interest deemed by subsection 214(16) to have been paid as a dividend by the corporation
unless, if the Act were read without reference to subsection 214(16), a penalty under subsection (8) would
have applied in respect of the amount; and

(b) an amount deemed by subparagraph 212.3(7)(d)(ii) or subsection 247(12) to have been paid as a dividend
by the corporation.

No penalty — qualifying non-resident employers

(8.6) Subsection (8) does not apply to a qualifying non-resident employer (as defined in subsection 153(6)) in
respect of a payment made to an employee if, after reasonable inquiry, the employer had no reason to believe at
the time of the payment that the employee was not a qualifying non-resident employee (as defined in
subsection 153(6)).

Penalty

(9) Subject to subsection 227(9.5), every person who in a calendar year has failed to remit or pay as and when
required by this Act or a regulation an amount deducted or withheld as required by this Act or a regulation or an
amount of tax that the person is, by section 116 or by a regulation made under subsection 215(4), required to pay
is liable to a penalty of

(a) subject to paragraph (b), if

(i) the Receiver General receives that amount on or before the day it was due, but that amount is not paid
in the manner required, 3% of that amount,
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(ii) the Receiver General receives that amount
(A) no more than three days after it was due, 3% of that amount,
(B) more than three days and no more than five days after it was due, 5% of that amount, or
(C) more than five days and no more than seven days after it was due, 7% of that amount, or

(iii) that amount is not paid or remitted on or before the seventh day after it was due, 10% of that amount;
or

(b) where at the time of the failure a penalty under this subsection was payable by the person in respect of an
amount that should have been remitted or paid during the year and the failure was made knowingly or under
circumstances amounting to gross negligence, 20% of that amount.

Penalty

(9.1) Notwithstanding any other provision of this Act, any other enactment of Canada, any enactment of a
province or any other law, the penalty for failure to remit an amount required to be remitted by a person on or
before a prescribed date under subsection 153(1), subsection 21(1) of the Canada Pension Plan, subsection 53(1)
of the Unemployment Insurance Act and subsection 82(1) of the Employment Insurance Act shall, unless the person
who is required to remit the amount has, knowingly or under circumstances amounting to gross negligence,
delayed in remitting the amount or has, knowingly or under circumstances amounting to gross negligence,
remitted an amount less than the amount required, apply only to the amount by which the total of all so required
to be remitted on or before that date exceeds $500.

Interest on amounts deducted or withheld but not remitted

(9.2) Where a person has failed to remit as and when required by this Act or a regulation an amount deducted or
withheld as required by this Act or a regulation, the person shall pay to the Receiver General interest on the
amount at the prescribed rate computed from the day on which the person was so required to remit the amount
to the day of remittance of the amount to the Receiver General.

Interest on certain tax not paid

(9.3) Where a person fails to pay an amount of tax that, because of section 116, subsection 212(19) or a
regulation made under subsection 215(4), the person is required to pay, as and when the person is required to
pay it, the person shall pay to the Receiver General interest on the amount at the prescribed rate computed from
the day on or before which the amount was required to be paid to the day of payment of the amount to the
Receiver General.

Liability to pay amount not remitted

(9.4) A person who has failed to remit as and when required by this Act or a regulation an amount deducted or
withheld from a payment to another person as required by this Act or a regulation is liable to pay as tax under this
Act on behalf of the other person the amount so deducted or withheld.

Payment from same establishment

(9.5) In applying paragraphs 227(8)(b) and 227(9)(b) in respect of an amount required by paragraph 153(1)(a) to
be deducted or withheld, each establishment of a person shall be deemed to be a separate person.

Assessment

(10) The Minister may at any time assess any amount payable under

(a) subsection 227(8), 227(8.1), 227(8.2), 227(8.3) or 227(8.4) or 224(4) or 224(4.1) or section 227.1 or 235
by a person,
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(b) subsection 237.1(7.4) or (7.5) or 237.3(8) by a person or partnership,

(c) subsection 227(10.2) by a person as a consequence of a failure of a non-resident person to deduct or
withhold any amount, or

(d) Part XIII by a person resident in Canada,

and, where the Minister sends a notice of assessment to that person or partnership, Divisions I and J of Part I
apply with any modifications that the circumstances require.

Part XII.5

(10.01) The Minister may at any time assess any amount payable under Part XII.5 by a person resident in
Canada and, where the Minister sends a notice of assessment to that person, Divisions I and J of Part I apply with
any modifications that the circumstances require.

Idem

(10.1) The Minister may at any time assess
(a) any amount payable under section 116 or subsection 227(9), 227(9.2), 227(9.3) or 227(9.4) by any person,
(a.1) [Repealed, 1997, c. 25, s. 67(7)]

(b) any amount payable under subsection 227(10.2) by any person as a consequence of a failure by a non-
resident person to remit any amount, and

(c) any amount payable under Part XII.5 or XIII by any non-resident person,

and, where the Minister sends a notice of assessment to the person, sections 150 to 163, subsections 164(1) and
164(1.4) to 164(7), sections 164.1 to 167 and Division J of Part I apply with such modifications as the
circumstances require.

Joint and several, or solidary, liability re contributions to RCA

(10.2) If a non-resident person fails to deduct, withhold or remit an amount as required by subsection 153(1) in
respect of a contribution under a retirement compensation arrangement that is paid on behalf of the employees or
former employees of an employer with whom the non-resident person does not deal at arm’s length, the employer
is jointly and severally, or solidarily, liable with the non-resident person to pay any amount payable under
subsection (8), (8.2), (8.3), (9), (9.2) or (9.4) by the non-resident person in respect of the contribution.

(10.3) to (10.9) [Repealed, 1994, c. 7, Sch. VIII, s. 153]

Withholding tax

(11) Provisions of this Act requiring a person to deduct or withhold an amount in respect of taxes from amounts
payable to a taxpayer are applicable to Her Majesty in right of Canada or a province.

Agreement not to deduct void

(12) Where this Act requires an amount to be deducted or withheld, an agreement by the person on whom that
obligation is imposed not to deduct or withhold is void.

Minister’s receipt discharges debtor

(13) The receipt of the Minister for an amount deducted or withheld by any person as required by or under this
Act is a good and sufficient discharge of the liability of any debtor to the debtor’s creditor with respect thereto to
the extent of the amount referred to in the receipt.

Application of other Parts
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(14) Parts IV, IV.1, VI and VI.1 do not apply to any corporation for any period throughout which it is exempt from
tax because of section 149.

Partnership included in “person”

(15) In this section, a reference to a “person” with respect to any amount deducted or withheld or required to be
deducted or withheld is deemed to include a partnership.

Municipal or provincial corporation excepted

(16) A corporation that at any time in a taxation year would be a corporation described in any of paragraphs
149(1)(d) to (d.6) but for a provision of an appropriation Act is deemed not to be a private corporation for the
purposes of Part IV with respect to that year.

NOTE: Application provisions are not included in the consolidated text; see relevant amending Acts. R.S., 1985, c. 1 (5th Supp.),
s. 227; 1994, c. 7, Sch. 11, s. 186, Sch. V, s. 90, Sch. VIII, ss. 132, 153, c. 21, s. 104; 1996, c. 21, s. 57, c. 23, s. 176; 1997, c.

25,s.67; 1998, c. 19, s. 226; 2000, c. 12, s. 138; 2001, c. 17, ss. 180, 229; 2006, c. 4, s. 86; 2008, c. 28, s. 33; 2012, c. 19,
s. 14, c. 31, s. 52; 2013, c. 34, ss. 165(E), 351; 2014, c. 39, s. 68; 2016, c. 7, s. 46.

Liability of directors for failure to deduct

227.1 (1) Where a corporation has failed to deduct or withhold an amount as required by subsection 135(3) or
135.1(7) or section 153 or 215, has failed to remit such an amount or has failed to pay an amount of tax for a
taxation year as required under Part VII or VIII, the directors of the corporation at the time the corporation was
required to deduct, withhold, remit or pay the amount are jointly and severally, or solidarily, liable, together with
the corporation, to pay that amount and any interest or penalties relating to it.

Limitations on liability
(2) Adirectoris not liable under subsection 227.1(1), unless

(a) a certificate for the amount of the corporation’s liability referred to in that subsection has been registered
in the Federal Court under section 223 and execution for that amount has been returned unsatisfied in whole
orin part;

(b) the corporation has commenced liquidation or dissolution proceedings or has been dissolved and a claim for
the amount of the corporation’s liability referred to in that subsection has been proved within six months after
the earlier of the date of commencement of the proceedings and the date of dissolution; or

(c) the corporation has made an assignment or a bankruptcy order has been made against it under the
Bankruptcy and Insolvency Act and a claim for the amount of the corporation’s liability referred to in that
subsection has been proved within six months after the date of the assignment or bankruptcy order.

Idem

(3) A director is not liable for a failure under subsection 227.1(1) where the director exercised the degree of care,
diligence and skill to prevent the failure that a reasonably prudent person would have exercised in comparable
circumstances.

Limitation period

(4) No action or proceedings to recover any amount payable by a director of a corporation under subsection
227.1(1) shall be commenced more than two years after the director last ceased to be a director of that
corporation.

Amount recoverable

(5) Where execution referred to in paragraph 227.1(2)(a) has issued, the amount recoverable from a director is
the amount remaining unsatisfied after execution.
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Introduction

[1] In the case at bar the plaintiff is relying on the vehicle of the deemed trust referred to in
subsections 227(4.1) of the Income Tax Act, R.S.C. 1985 (5™ Supp.), c. 1, as amended (the Act),
and 86(2.1) of the Employment Insurance Act, S.C. 1996, c. 23, as amended (the EIA), as a
basis for claiming from the defendant what she regards as the proceeds of the sale of a trailer in
a situation where the tax debtor itself sold the property and remitted to the defendant, the tax
debtor's secured creditor, the proceeds obtained from the sale.



[2] In the plaintiff's submission, based on the relevant legislative provisions and the
principles laid down by the Supreme Court in First Vancouver Finance v. M.N.R., 2002 SCC 49
(CanLlII), [2002] 2 S.C.R. 720 (First Vancouver), and by the Federal Court of Appeal in
Canada (M.N.R.) v. National Bank et al., 2004 FCA 92 (CanLlII) (leave to appeal to the
Supreme Court of Canada denied on October 14, 2004, docket SCC 30311, hereinafter National
Bank), the trailer at the time of the sale was property deemed to be held in trust pursuant to
subsections 227(4.1) of the Act and 86(2.1) of the EIA, and the amount received by the tax
debtor from the sale and then remitted to the defendant was clearly under the same legislative
provisions "proceeds thereof" which continued to be subject to the deemed trust. Consequently,
in the plaintiff's submission, she has special priority over the defendant in claiming those
proceeds of sale (up to the amount of the unpaid source deductions - SDs), namely the sum of
$5,849.67.

[3] The defendant did not admit that the amount which it received from the sale of the
trailer was "proceeds thereof" within the meaning of subsection 227(4.1) of the Act. Further,
the defendant argued it was essential and of capital importance to take into account the time at
which the plaintiff, for all practical purposes, asserted or made known her deemed trust. In its
written submissions, the defendant used the term [TRANSLATION] "materialize" to convey
this idea - when deciding whether it or the plaintiff had special priority in claiming the proceeds
of the sale of the trailer.

[4] In the defendant's submission, certainty in the law and the security of commercial
transactions require here that the defendant be able to retain these proceeds of sale, as in
practice the plaintiff did not assert her rights under the Act until after the trailer had been sold
by the debtor and the proceeds of its sale remitted to the defendant.

[5] On account of the amount at issue, the plaintiff's action in the case at bar was treated as
a simplified action and heard on the merits together with the action brought by the plaintiff
against another financial institution in case T-949-02, as it involved facts and considerations
which in law are similar.

[6] These reasons for judgment will accordingly apply mutatis mutandis to both cases and a
copy of these reasons will be included in each record. As for the judgments as such, a short
judgment will be rendered in each case as the amounts at issue are somewhat different.

Factual background

[7] In the case at bar, as in case T-949-02, the facts as already mentioned essentially result
from the same process and were the subject of an agreement between the parties in each case.
At the hearing, therefore, there was quite properly no cross-examination of witnesses or oral
evidence in rebuttal.

[8] In the case at bar, namely T-68-02, the facts were as follows.



[9] In February 1999, 2430-1277 Québec Inc. (the debtor) converted to a secured loan
guaranteed by a movable hypothec a credit line granted to it earlier by the defendant.

[10]  The debtor's property which was the subject of the defendant's security was a 1989
Témisco RBLG trailer (the trailer), which the defendant had already held as security since 1995
to secure another loan to the debtor.

[11]  In December 1999, the debtor sold the trailer to 9028-9901 Québec Inc. (the buyer) for
the sum of $10,000, which was paid by cheque made out to the debtor on December 22, 1999.

[12]  On December 22, 1999, the sum from the cashed cheque, namely $10,000, was remitted
in its entirety to the defendant, who the same day proceeded to strike the movable hypothec that
it held on the trailer.

[13] At that time, the debtor had failed to pay, and has still not paid, SDs to Her Majesty,
namely the sum of $5,849.67, for the amounts deducted from the salary paid to its employees
for the months of February 1998 to November 1999, for taxes payable by those employees
under the Act, and for employee premiums payable by those employees under the EIA.

[14]  The debtor ceased operations in November 1999.

[15] On February 2, 2001, the Canada Customs and Revenue Agency (the Agency) sent the
defendant a formal demand informing it that the debtor owed the plaintiff money for SDs and
that the debtor's property was subject to the provisions of subsections 227(4.1) of the Act and
86(2.1) of the EIA.

[16] The defendant refused to pay the plaintiff that sum, although it was required to do so by
the formal demand.

[17]  OnJanuary 11, 2002, the plaintiff filed her simplified statement of claim in the Registry
of this Court.

[18] For case T-949-02, the facts are the following.

[19]  On June 30, 1999, the defendant made a loan of $45,000 to LRC Forestiers Inc. (the
debtor), secured by a hypothec on all debts and accounts receivable and on all the debtor's
property, including in particular a John Deere conveyor (the conveyor).

[20]  On October 17, 2000, the debtor sold the conveyor to Entreprises Perfort Inc. (the
buyer) for the sum of $15,500, plus applicable taxes.

[21]  On October 18, 2000, the sum of $17,828.88, representing the proceeds of sale of the
conveyor, including applicable taxes, was deposited in the debtor's bank account.

[22]  On October 19, 2000, that sum was withdrawn from its bank account with the defendant
and applied to the loan which the defendant had made to the debtor.



[23]  On October 23, 2000, the defendant proceeded to the voluntary reduction of the
movable hypothec which it held on the conveyor.

[24]  On September 7, 2001, the Agency sent the defendant a letter informing it that the
debtor owed the plaintiff sums of money for SDs and that the debtor's property was subject to
the provisions of subsections 227(4.1) of the Act and 86.(2.1) of the EIA.

[25]  In particular, the debtor was and still is indebted to the Agency in the amount of
$8,988.55, including $5,462.39 for SDs withheld from the salaries paid to its employees
pursuant to the Act and the EIA, but which it had not remitted to Her Majesty.

[26]  On June 20, 2002, the plaintiff filed her simplified statement of claim in the Registry of
this Court and served it on the defendant on June 25, 2002.

[27]  To date, the sum of $5,462.39 claimed by the defendant has still not been paid.

[28]  For the sake of simplicity, these reasons will concentrate on the facts in case T-68-02
and on subsection 227(4.1) of the Act.

Analysis

[29] The plaintiff's cause of action is based primarily on the following legislative provisions
of the Act (here we will simply note that the EIA contains similar provisions in its subsections
86(2) and (2.1)).
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[30] In First Vancouver, lacobucci J. summarized the general treatment of SDs under the
Act as follows at page 723:

Section 153(1) of the /T4 [the Act] requires employers to deduct and withhold amounts from
their employees' wages ("source deductions") and remit these amounts to the Receiver General
by a specified due date. By virtue of s. 227(4), when source deductions are made, they are
deemed to be held separate and apart from the property of the employer in trust for Her
Majesty. If the source deductions are not remitted to the Receiver General by the due date, the
deemed trust in s. 227(4.1) of the /74 becomes operative and attaches to property of the
employer to the extent of the amount of the unremitted source deductions. As well, the trust is
deemed to have existed from the moment the source deductions were made.

[31] The Court went on to indicate more specifically the general context of and reason for
the vehicle of the deemed trust. The Supreme Court considered that the collection of SDs was at
the very heart of tax collections. This, together with the fact that where SDs are concerned the
plaintiff is an involuntary creditor of a tax debtor and, unlike a financial institution, cannot
familiarize herself with the debtor's affairs and financial situation, justifies the vehicle of the
deemed trust by which the Act gives the plaintiff, that is to say the Agency, special priority
when the Agency and secured creditors concurrently assert a right to the property of a tax
debtor. The following are the applicable comments of the Supreme Court in this regard, at
pages 729 to 733 of the judgment:

The collection of source deductions has been recognized as "at the heart" of income tax
collection in Canada: see Pembina on the Red Development Corp. v. Triman Industries Ltd.
(1991), 1991 CanLlII 2699 (MB CA), 85 D.L.R. (4th) 29 (Man. C.A.), at p. 51, per Lyon J.A.
(dissenting), quoted with approval by Gonthier J. (dissenting on another issue) in Royal Bank of
Canada v. Sparrow Electric Corp., 1997 CanLII 377 (SCC), [1997] 1 S.C.R. 411, at para. 36.
Because of the importance of collecting source deductions, the legislation in question gives the
Minister the vehicle of the deemed trust to recover employee tax deductions which employers
fail to remit to the Minister.

It has also been noted that, in contrast to a tax debtor's bank which is familiar with the tax
debtor's business and finances, the Minister does not have the same level of knowledge of the
tax debtor or its creditors, and cannot structure its affairs with the tax debtor accordingly. Thus,
as an "involuntary creditor", the Minister must rely on its ability to collect source deductions
under the /TA: Pembina on the Red Development, supra, at pp. 33-34, per Scott C.J.M.,
approved by Cory J. in Alberta (Treasury Branches), supra, at paras. 16-18. For the above
reasons, under the terms of the /74, the Minister has been given special priority over other
creditors to collect unremitted taxes.

In response to Sparrow Electric, the deemed trust provisions were amended in 1998
(retroactively to 1994) to their current form. Most notably, the words "notwithstanding any
security interest . . . in the amount so deducted or withheld" were added to s. 227(4). As well, s.
227(4.1) (formerly s. 227(5)) expanded the scope of the deemed trust to include "property held
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by any secured creditor . . . that but for a security interest . . . would be property of the person".
Section 227(4.1) was also amended to remove reference to the triggering events of liquidation,
bankruptcy, etc., instead deeming property of the tax debtor and of secured creditors to be held
in trust "at any time an amount deemed by subsection (4) to be held by a person in trust for Her
Majesty is not paid to Her Majesty in the manner and at the time provided under this Act".
Finally, s. 227(4.1) now explicitly deems the trust to operate "from the time the amount was
deducted or withheld".

It is apparent from these changes that the intent of Parliament when drafting ss. 227(4) and 227
(4.1) was to grant priority to the deemed trust in respect of property that is also subject to a
security interest regardless of when the security interest arose in relation to the time the source
deductions were made or when the deemed trust takes effect. This is clear from the use of the
words "notwithstanding any security interest" in both ss. 227(4) and 227(4.1). In other words,
Parliament has reacted to the interpretation of the deemed trust provisions in Sparrow Electric,
and has amended the provisions to grant priority to the deemed trust in situations where the
Minister and secured creditors of a tax debtor both claim an interest in the tax debtor's property.

[Emphasis added.]
[32] I agree with the plaintiff in finding that three issues must be decided in this action:

1. Was the trailer deemed to be held in trust at the time of the sale pursuant to
subsection 227(4.1) of the Act?

2. Was the amount received by the defendant following the sale of the trailer
"proceeds thereof" within the meaning of subsection 227(4.1) of the Act?

3. If so, does the Act create a duty for the defendant to remit these "proceeds
thereof" in priority to the Receiver General for Canada, i.e. the plaintiff?

[33]  On the first issue, namely whether at the time of the sale the trailer was deemed to be
held in trust pursuant to subsection 227(4.1) of the Act, the situation is as follows.

[34] The debtor collected SDs under the Act and failed to remit them to the plaintiff for the
period from February 1998 to November 1999.

[35] Consequently, the trailer, which was the property of the debtor at the time the SDs were
collected, became subject to a deemed trust from the time of the debtor's first default in
February 1998.

[36]  Accordingly, at the time of the sale in December 1999, as the SDs collected in 1998 and
1999, had still not been remitted to the plaintiff and amounted to $5,849.67, the trailer was
deemed to be held in trust within the meaning of subsection 227(4.1) of the Act up to an
amount of $5,849.67.

[37]  On the second issue, namely whether the amount received by the defendant following
the sale of the trailer constituted "proceeds thereof" within the meaning of subsection 227(4.1)
of the Act, for the reasons that follow this question must be answered in the affirmative.
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[38] As the Supreme Court mentioned in First Vancouver, at paragraph 42:

42. ...Inthis way, when an asset is sold by the tax debtor, the deemed trust ceases to operate
over that asset; however, the property received by the tax debtor in exchange becomes subject
to the deemed trust. As such, the trust is neither depleted nor enhanced; it simply floats over the
property belonging to the tax debtor at any given time, for as long as the default in remittances
continues.

[Emphasis added.]

[39] I agree with the plaintiff in saying that on the basis of the principles laid down by the
Supreme Court in First Vancouver, the amount obtained from the sale of property held in trust
constitutes "proceeds thereof" within the meaning of subsection 227(4.1) of the Act, whether
those proceeds come from a sale by the debtor as in this case or from the realization of a
security as in National Bank, supra, paragraph [2]. In that case, the Federal Court of Appeal
held that creditors realizing their securities on property covered by the deemed trust had a
positive duty to pay the Receiver General the proceeds of realization of the property, in priority
over their own security.

[40] There is also reason to support the proposition that, in order to be subject to the deemed
trust, it will suffice if the sum of money comes from property covered by the deemed trust,
regardless of whom is holding it, since the Act provides that the "proceeds thereof" must be
remitted to the Receiver General in priority, and does not limit this duty to the person through
whom the proceeds thereof first pass. Whether the proceeds of the sale are paid to the secured
creditor directly, or first to the debtor and then to the secured creditor, the secured creditor still
receives proceeds of property subject to the deemed trust. If the vehicle of the deemed trust
only applied when a security was realized, it would be easy for a secured creditor to avoid
responding to a claim by the defendant based on that vehicle. The creditor in question would
only have to ensure that the subject of his security was sold by the debtor [ TRANSLATION]
"voluntarily", and then demand the proceeds of the sale from the debtor.

[41] At this stage of our analysis, we cannot agree with the defendant that it did not benefit
from the proceeds of the sale due to the fact that the amount paid to the debtor was initially
placed in its current savings account, thereby confusing this sum with the other monies that
were in the bank account. Ultimately, in the defendant's view, that sum lost its identity or nature
of "proceeds" of the sale before it was applied to the defendant's secured loan.

[42]  The fact that in a situation of seizure before judgment without judicial authorization the
courts have developed such a concept is clearly admissible (see inter alia Hudson's Bay
Company v. Hawkins, 1998 CanLII 11830 (QC CS), REJB 1998-09249), but in my opinion
such a very special concept cannot apply in more general circumstances and in view of the
reason behind the vehicle of the deemed trust, or in view of the facts of the case at bar, where it
is quite clear from the fact that the relevant banking transactions were contemporaneous (taking
place on the same day, as in the case at bar, or the following day as in case T-949-02) that the
selling price - and not any other sum - was received by the defendant. The defendant thus
benefited from the proceeds of sale of the trailer within the meaning of subsection 227(4.1) of



the Act. This finding is not affected by the fact that the defendant was passive in the sale of the
trailer, and was not actively involved. Further, even accepting the argument that the defendant

struck the hypothec to enable the buyer of the trailer to receive a clear title to it, such altruism,

even it were to be admitted, does not alter the initial benefit received by the defendant, namely
repayment of the loan in whole or in part.

[43] Additionally, we should consider here an argument which the defendant addressed in
particular in its written submissions, namely that since the plaintiff's position materialized after
the trailer or its proceeds of sale left the debtor's estate, certainty in the law and the security of
commercial transactions require that the plaintiff could not then assert her rights under
subsection 227(4.1) of the Act.

[44]  In the defendant's submission, this must be so since otherwise a financial institution
could not agree to have its debt repaid and to release a movable hypothec without ensuring that
the plaintiff was paid first. Otherwise, in the defendant's submission, an institution might have
to repay the plaintiff up to the amount of the SDs owed, when such an institution might also
have lost any right of recourse against third parties, such as a surety released by the payment
made by a debtor.

[45] For the reasons that follow, I do not consider that this temporal limitation which the
defendant seeks to raise against the plaintiff's action can stand up.

[46]  First, the very wording of subsection 227(4.1) of the Act contains no such limitation,
unlike the wording of subsection 224(1.2) of the Act, dealing with the garnishment procedure
which materializes in the plaintiff's favour when a third party is sent a letter requiring the third
party to pay the plaintiff an amount otherwise payable to a tax debtor. Subsection 224(1.2)
reads:
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[Emphasis added.]

[47] Additionally, it is apparent from First Vancouver and National Bank that the only
limitation on the vehicle of the deemed trust is that affecting third parties who acquire for value
property of which the tax debtor divests himself in the ordinary course of business. The
Supreme Court was concerned with avoiding uncertainty and a general chilling effect on
commercial transactions with respect to such third parties. In First Vancouver, the Supreme
Court mentioned the following on these points at pages 739 and 740:

It is significant in this regard that purchasers for value are not included in ss. 227(4) and 227
(4.1) whereas secured creditors are.



... to allow s. 227(4.1) to override the rights of purchasers for value would result in an
unprecedented level of uncertainty. In fact, in oral argument, counsel for the Minister conceded
that such an interpretation would, in theory, allow the Minister to go so far as to assert an
interest in assets sold by tax debtors to ordinary consumers. In my view, it is no exaggeration to
say that adopting this interpretation of the deemed trust would have general chilling effect on
commercial transactions.

In summary, the deemed trust does not operate over assets which a tax debtor has sold in the
ordinary course to third party purchasers.

[Emphasis added.]

[48]  In National Bank, the Federal Court of Appeal did not hesitate to acknowledge, at
paragraphs 27 and 34 of its reasons, the absolute nature of the deemed trust with regard to
secured creditors, even over property taken by them in the exercise of their security. It is quite
clear to the Court that a secured creditor remains as such and does not become a purchaser in
good faith, as the defendant would hope, so as to benefit from the exception noted by the
Supreme Court. The Court said the following:

[27] The Court held that the property, at the time of its acquisition by the tax debtor, was
part of the deemed trust but that its sale to a third party in the normal course of business had
removed it from the trust. Throughout its reasons, the Court compares the situation of the third
party purchaser for value to that of the secured creditor, and finds that while property acquired
by the third party purchasers was not caught by the amendments to the deemed trust provisions,
in the absence of specific language to that effect, property taken in payment by the secured
creditors in the exercise of their security interest was covered. In respect of the secured
creditors, the Court was unambiguously of the view that the new provisions responded to the
invitation it had issued to Parliament to give the Crown an "absolute priority".

[34] However, the ITA and EIA deemed trust provisions are complete and explicit as to
their effect on property taken in possession by secured creditors in the exercise of their security
interest, judging from the Supreme Court's reasons in First Vancouver: the Crown has an
absolute priority over the proceeds from the property subject to the deemed trust, which must be
paid to the Receiver General. Where this obligation is breached, section 222 of the ITA
provides the following remedy:

222. All taxes, interest, penalties, costs and other amounts payable under this Act are
debts due to her Majesty and recoverable as such in the Federal Court or any other court of
competent jurisdiction or in any other manner provided by this Act.




222. Tous les impots, intéréts, pénalités, frais et autres montants payables en vertu de la
présente loi sont des dettes envers Sa Majesté et recouvrables comme telles devant la Cour
fédérale ou devant tout autre tribunal compétent, ou de toute autre maniere prévue par la
présente loi.

[Emphasis added]
Subsection 86(1) of the Employment Insurance Act is to the same effect.

[49] The temporal limitation which the defendant seeks to establish would ultimately run
contrary to the general context and reason for the vehicle of the deemed trust, as seen in
paragraph [31].

[50]  This rejection of the temporal limitation relied on by the defendant is consistent with
the interpretation to be given to subsection 227(4.1) of the Act and the related provisions,
according to the rulings of the Supreme Court in Alberta (Treasury Branches) v. M.N.R., 1996
CanLII 244 (SCC), [1996] 1 S.C.R. 963, where a majority of the Court said at page 975:

In interpreting sections of the /ncome Tax Act, the correct approach, as set out by Estey J. in
Stubart Investments Ltd. v. The Queen, 1984 CanLIl 20 (SCC), [1984] 1 S.C.R. 536, is to apply
the plain meaning rule. Estey J. at p. 578 relied on the following passage from E.A. Driedger,
Construction of Statutes (2nd ed. 1983), at p. 87:

Today there is only one principle or approach, namely, the words of an Act are to be read in
their entire context and in their grammatical and ordinary sense harmoniously with the scheme
of the Act, the object of the Act and the intention of Parliament.

[51] It should be noted that in National Bank the Federal Court of Appeal was ultimately
considering a situation similar to the one at bar, that is, it had to rule on the proceeds of the sale
of property in the hands of a secured third party.

[52] Here, only the route taken by the proceeds of sale to arrive in the hands of the secured
creditor differs. In my opinion, the way in which a security was realized in this case does not
lose any of its impact because the sale was made by the debtor.

[53] Any inequity in the affairs of the defendant on account of the nature of the deemed trust
could very well be avoided.

[54]  First, as the Supreme Court held in First Vancouver at paragraph 23, a financial
institution has an opportunity to become familiar with a tax debtor's business and finances, and
can organize its affairs accordingly.



[55] In this case, we cannot disregard the possibility that the defendant, if it had wanted to,
could easily have obtained the information needed to determine whether a deemed trust existed
and thereby avoided being exposed to this action by the plaintiff. In order to do this, it only had
to require its debtor, as a condition of granting the loan, to make a waiver of confidentiality
pursuant to subsection 241(5) of the Act. This would have enabled it to determine the state of
the SDs at any time, or better still, to impose on its customer a duty to satisfy it of the amount
of the sums deducted and that those amounts had been remitted.

[56] In view of the foregoing, the third issue is whether the Act imposes a duty on the
defendant to remit the "proceeds thereof" in priority to the Receiver General of Canada. This
question must also be answered in the affirmative. This is clear from paragraph 40 of National
Bank, where the Court said:

[40] It seems obvious to me that a secured creditor who does not comply with his
statutory obligation to "pay" the Receiver General the proceeds of property subject to the
deemed trust in priority over his security interest is personally liable and thereby becomes liable
for the unpaid amount. The amount is "payable" out of the proceeds flowing from the property
and, as we have seen, section 222 of the ITA provides that "All . . . amounts payable under this
Act are debts due to Her Majesty and recoverable as such . . .

[Emphasis added.]

[57] Inthis case, as I have determined that the defendant received the "proceeds thereof"
from the trailer within the meaning of subsection 227(4.1) of the Act, and did not perform its
positive duty to remit the proceeds, up to the amount of the unpaid SDs, namely the sum of
$5,849.67, the plaintiff is entitled to claim that amount from the defendant.

[58] For these reasons, the plaintiff's action will be allowed and the defendant ordered to pay
the plaintiff the sum of $5,849.67, with interest pursuant to subsections 36(2) and 37(2) of the

Federal Courts Act, R.S.C. 1985, c. F-7, as amended, at the rate specified in the Act
compounded daily from December 22,1999, until payment is made in full.

[59] TIam persuaded, based on Markevich v. Canada, 2003 SCC 9 (CanLlII), [2003] 1 S.C.R.
94, National Bank and paragraph 36(2)(a) of the Federal Courts Act, that December 22, 1999,
can be accepted in this case as the starting date for computing interest before judgment.

Richard Morneau

Prothonotary

Montréal, Quebec
January 25, 2005

Certified true translation
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Droit fiscal — Impot sur le revenu — Taxe sur les
produits et services — Saisie-arrét — Lois relatives a
Uimpét sur le revenu et & la TPS prescrivant une procé-
dure de saisie-arrét permettant au ministre du Revenu
national d’infercepter des sommes dues d des débiteurs
fiscaux — Les dispositions en cause conférent-elles au
Ministre la priorité de rang sur les créanciers ayant
obtenu d’un débiteur fiscal une cession générale de
créances comptables? — Sens de ['expression «créan-
cier garanti» — Loi de I'impdt sur le revenu, S.C.
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Bankruptcy — Priorities — General assignments of
book debts — Income tax and GST legislation providing
for garnishment enabling Minister of National Revenue
to intercept monies owed to tax debtors — Whether pro-
visions give Minister priority over creditors who have
received general assignment of book debts from tax
debtor.

The first case involved in these appeals arose from a
loan made by the respondent Alberta Treasury Branches
to a hotel operator which was secured in part by a gen-
eral assignment of book debts (“GABD”). The hotel
operator was in arrears to the Minister of National Rev-
enue (“MNR”) for unremitted GST, plus interest and
penalties. The MNR served requirements to pay under s.
317(3) of the Excise Tax Act (“ETA”) on all possible
debtors of the hotel operator. That section provides for a
form of garnishment which enables the MNR in certain
circumstances to intercept monies owed to a tax debtor.
It applies to a “secured creditor”, defined as “a person
who has a security interest in the property of another
person”. After the hotel operator made an assignment
under the Bankruptcy Act, the trustee estimated the real-
ization of the assets of the estate would leave a shortfall
to Alberta Treasury Branches. The Court of Queen’s
Bench, in an application to determine priorities, held
that the MNR had priority by virtue of the provisions of
the ETA. In the second case, an excavation company
borrowed money from Alberta Treasury Branches and
granted it a GABD. After the company completed cer-
tain contract work, the client held holdback funds which
were claimed by various creditors of the company,
including the MNR, to whom the company was
indebted for unremitted employee source deductions,
interest and penalties. The MNR served two require-
ments to pay on the client, under s. 224(1.2) of the
Income Tax Act (“ITA”), which provides for a garnish-
ment remedy identical to the one provided for in the
ETA. On an application to determine priority to the
monies in question, the master decided that Alberta
Treasury Branches had priority through its GARD. This
decision was upheld on appeal. In the third case, a drill-
ing company borrowed money from the respondent
bank which was secured in part by a GABD. The com-
pany owed the MNR unremitted GST, interest and pen-
alties. The MNR served requirements to pay under s.
317(3) ETA on the company’s trade debtors. Another of
its creditors successfully filed a petition under the Bank-
ruptcy Act to have the company declared a bankrupt. In
an application to determine priority, the Court of
Queen’s Bench held that the MNR had priority under
the provisions of the ETA. In all three cases the Court of

Faillite — Priorités — Cession générale de créances
comptables — Lois relatives a I’impdt sur le revenu et a
la TPS prescrivant une procédure de saisie-arrét per-
mettant au ministre du Revenu national d’intercepter
des sommes dues a des débiteurs fiscaux — Les disposi-
tions en cause conférent-elles au Ministre la priorité de
rang sur les créanciers ayant obtenu d’un débiteur fis-
cal une cession générale de créances comptables?

La premigre affaire en cause dans les présents pour;
vois découle d’un prét qui a ét€ consenti & une société
hételiere par I'intimé 1’Alberta Treasury Branches, et
qui était garanti en partie par une cession générale de
créances comptables. La société hoteliére accusait des
arriérés au titre de la TPS non versée au ministre du
Revenu national («<MRN»), plus intéréts et pénalité. Le
MRN a signifi€ i tous les débiteurs possibles de la
société hoteliere une demande de paiement fondée sur le
par. 317(3) de la Loi sur la taxe d’accise («L.TA»). Cette
disposition prescrit une procédure de saisie-arrét qui,
dans certaines circonstances, permet au MRN d’inter-
cepter des sommes dues & un débiteur fiscal. Elle s’ap-
plique a un «créancier garanti», qui est défini comme
une «[plersonne qui a une garantie sur un bien d’une
autre personne». Aprés que la société hoteliere eut fait
cession de ses biens en vertu de la Loi sur la faillite, le
syndic a estimé que la réalisation de I’actif de la faillite
ne suffirait pas a payer entidrement I’ Alberta Treasury
Branches. A la suite d’une demande visant 3 établir I"or-
dre de priorité, la Cour du Banc de la Reine a statué que
le MRN avait priorité en vertu des dispositions de la
LTA. Dans la deuxiéme affaire, une société d’excavation
avait emprunté des sommes & I’Alberta Treasury
Branches et lui avait consenti une cession générale de
créances comptables. Aprés 'achévement de certains
travaux par la société, le client a retenu des fonds qui
étaient réclamés par différents créanciers de la société,
dont le MRN & qui la société devait des arriérés de rete-
nues a la source, plus intéréts et pénalité. Le MRN a
signifié au client deux demandes de paiement fondées
sur le par. 224(1.2) de la Loi de 'impdt sur le revenu
(«LIR»), qui prescrit une procédure de saisie-arrét iden-
tique A celle prévue dans la LTA. A la suite d’une
demande visant a établir I’ordre de priorité relativement
aux sommes en cause, le protonotaire a décidé que 1" Al-
berta Treasury Branches avait priorité en vertu de sa
cession générale de créances comptables. Cette décision
a été confirmée en appel. Dans la troisieéme affaire, une
société de forage avait contracté auprés de la banque
intimée un emprunt qui était garanti en partie par une
cession générale de créances comptables. La société
devait au MRN une somme au titre de la TPS non ver-
sée, plus intéréts et pénalit€. Le MRN a signifié aux
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Appeal held that the lending institution had priority over
the MNR.

Held (Iacobucci and Major JJ. dissenting): The
appeals should be allowed.

Per La Forest, Cory and McLachlin JJ.: The defini-
tion of “security interest” is broad enough to include a
GABD, and the wording of s. 224(1.2) ITA and s. 317(3)
ETA is sufficiently clear and unequivocal to allow a
transfer of property in the garnished funds to the MNR
and to grant him a priority in circumstances where the
balance of the section applies. Moreover, an assignee of
a GABD is a “secured creditor” within the meaning of
s. 224(1.3) ITA or s. 317(3) ETA because the assignee
holds a security interest “in the property of another per-
son”. Each assignment of book debts made in these
cases provides that it is to be a “continuing collateral
security”. Further, all the assignments limit Hability to
the extent of the outstanding indebtedness. Thus, if the
loan secured by the GABD was repaid, the lending insti-
tution would have no further interest in the assignment.
Since the assignment by its terms can be redeemed by
payment of the debt, it should not be construed as an
absolute assignment. Neither the lending institutions nor
the debtor companies by their actions gave any indica-
tion that the institutions were the owners of the book
debts. The lending institutions made no efforts whatso-
ever to realize upon the book debts or in any way to act
as “owners” of them until the debtor companies were
obviously in severe financial difficulty if not bankrupt.
Both the wording of the documents and the actions of
the parties indicate that they regarded the assignment to
be given as collateral security for the indebtedness. So
long as the possibility of redemption exists, the GABD
remains as collateral security.

When there is neither any doubt as to the meaning of
the legislation nor any ambiguity in its application to the
facts, then the statutory provision must be applied
regardless of its object or purpose. However, the very

débiteurs commerciaux de la société des demandes de
paiement fondées sur le par. 317(3) LTA. Un autre des
créanciers de la société a présenté avec succes une péti-
tion en faillite contre celle-ci. A la suite d’une demande
visant a établir I'ordre de priorité, la Cour du Banc de la
Reine a statué que le MRN avait priorité en vertu des
dispositions de la LTA. Dans les trois cas, la Cour d’ap-
pel a statué que 1’établissement de crédit avait priorité
sur le MRN.

Arrér (les juges lacobucci et Major sont dissidents):
Les pourvois sont accueillis.

Les juges La Forest, Cory et McLachlin: La définition
du terme «garantie» est suffisamment large pour com-
prendre une cession générale de créances comptables, et
le libellé des par. 224(1.2) LIR et 317(3) LTA est suffi-
samment clair et net pour permettre de transférer au
MRN la propriété des fonds saisis-arrétés et Iui accorder
la priorité dans les circonstances ol le reste de la dispo-
sition s’applique. De plus, le titulaire d’une cession
générale de créances comptables est un «créancier
garanti» au sens du par. 224(1.3) LIR ou du par. 317(3)
LTA, parce que celui-ci détient une garantie «sur un bien
d’une autre personne». Chaque cession de créances
comptables consentie en I’espéce prévoit qu’elle consti-
tuera une «garantie accessoire et permanente». En outre,
toutes les cessions limitent la dette au montant de la
créance impayée. En conséquence, si le prét garanti par
la cession générale de créances comptables était rem-
boursé, I'établissement de crédit n’aurait plus aucun
autre droit sur la cession. Puisque I’acte de cession pré-
voit que la cession peut étre rachetée par le paiement de
Ia créance, celle-ci ne devrait pas &étre interprétée
comme une cession absolue. Ni les établissements de
crédit ni les sociétés débitrices n’ont agi de facon a indi-
quer que les établissements étaient propriétaires des
créances comptables. Les établissements de crédit n’ont
nullement cherché 2 réaliser les créances comptables ou
a se comporter, de quelque maniére que ce soit, comme
«propriétaires» de ces créances jusqu'a ce que les
sociétés débitrices soient de toute évidence en grave dif-
fieulté financiére, pour ne pas dire en faillite. Le texte
des documents et les actions des parties indiquent
qu’elles considéraient que la cession avait été consentie
a titre de garantie accessoire relativement aux créances.
Dans la mesure ot il existe une possibilité de rachat, la
cession générale de créances comptables demeure une
garantie accessoire.

Lorsqu’il n’y a aucun doute quant au sens d’une
mesure législative ni aucune ambiguité quant 4 son
application aux faits, elle doit &tre appliquée indépen-
damment de son objet. Cependant, I"historique méme de
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history of this case with the clear differences of opinion
expressed as between the trial judges and the Court of
Appeal indicates that for able and experienced legal
minds, neither the meaning of the legislation nor its
application to the facts is clear. Even if the ambiguity
were not apparent, it is significant that in order to deter-
mine the clear and plain meaning of the statute it is
always appropriate to consider the scheme of the Act,
the object of the Act and the intention of Parliament.
The Parliamentary intent was to confirm the overriding
right of the MNR to collect by garnishment the taxes
collected which ought to have been remitted by the
debtor company to the MNR. These amounts so col-
lected could be said to belong not to the collecting
debtor entities but to the government. In those circum-
stances the priority granted to the MINR to recover such
funds cannot possibly be said to be expropriation with-
out compensation.

The same instrument cannot be both a “security inter-
est” and an “absolute assignment”. If an instrument is an
absolute assignment, then since it is complete and per-
fect in itself, there cannot be a residual right remaining
with the debtor to recover the assets. Pursuant to the
instruments presented in this case the borrower retains
the right to redeem the book debts once the debt is paid
off. This right of redemption irrefutably demonstrates
that the assignment is something less than absolute. A
GABD represents a security interest with the legal title
being with the lender and the equitable title remaining
with the borrower. This conclusion is supported by s. 63
of the Alberta Personal Property Security Act, which
stipulates the basis upon which the right of redemption
in personal property, including book debts, will be ter-
minated, To conclude that a GABD results in a change
of ownership as a result of its absolute nature rather than
constituting collateral security for a debt will have seri-
ous implications. It could result in a change in the order-
ing of priorities provided by the Bankruptcy and Insol-
vency Act, the Companies’ Creditors Arrangement Act
and the Canada Business Corporations Act. Further, it
could constitute the means by which an unscrupulous
debtor company, knowingly or unknowingly abetted by
a creditor company, could so order its affairs that many
other bona fide creditors could be adversely affected.

Per Major J. (dissenting): A GABD falls within the
definition of “security interest” in s. 224(1.3) ITA. The
phrase an “assignment ... of any kind whatever” is
broad enough to encompass the absolute assignments of
book debts which are at issue in these appeals. The lend-
ing institutions, however, do not fall within the defini-

la présente affaire, conjugué aux divergences évidentes
d’opinions entre les juges de premitre instance et la
Cour d’appel, révele que, pour des juristes doués et
expérimentés, ni le sens de la mesure 1égislative ni son
application aux faits ne sont clairs. Méme si I’ambiguité
n’était pas apparente, il importe de signaler qu’il con-
vient toujours d’examiner ’esprit de la loi, ’objet de la
loi et I’intention du législateur pour déterminer le sens
manifeste et ordinaire de la loi en cause. Le Parlement
voulait confirmer le droit prépondérant du MRN de
recouvrer par voie de saisie-arrét les impdts percus que
la société débitrice aurait di lui verser. On pourrait dire
que les montants ainsi pergus appartiennent non pas aux
entités débitrices qui les percoivent, mais au gouverne-
ment. Dans ces circonstances, on ne saurait dire que la
priorité accordée au MRN en matiére de recouvrement
de ces fonds constitue une expropriation sans indemni-
sation.

Le méme écrit ne saurait constituer & la fois une
«garantie» et une «cession absolue». Si un écrit consti-
tue une cession absolue, le débiteur ne peut alors conser-
ver un droit résiduel de recouvrer les biens puisqu’une
telle cession est compléte et parfaite en soi. Conformé-
ment aux écrits présentés en I’espéce, I’emprunteur con-
serve le droit de racheter les créances comptables une
fois la dette payée. Ce droit de rachat démontre de fagon
irréfutable que la cession n’est pas absolue. Une cession
générale de créances comptables représente une garantie
dont le titre en common law appartient au préteur et le
titre en equity continue d’appartenir & I’emprunteur.
Cette conclusion est étayée par I’art. 63 de la Personal
Property Security Act de I’ Alberta, qui prévoit les cas oll
il y a extinction du droit de rachat de biens meubles, y
compris des créances comptables. Il y aurait de graves
répercussions a conclure qu’une cession générale de
créances comptables donne licu, en raison de son carac-
tere absolu, a un transfert de propriété, au lieu de consti-
tuer une garantie accessoire pour le paiement d’une
créance. Il pourrait en résulter une modification de I'or-
dre de priorité prévu par la Loi sur la faillite et Uinsol-
vabilité, 1a Loi sur les arrangements avec les créanciers
des compagnies et 1a Loi sur les sociétés par actions. De
plus, cela pourrait permettre 4 un débiteur sans scrupule,
encouragé sciemment ou a son insu par une société
créanciére, d’organiser ses affaires de fagon a 1éser de
nombreux autres créanciers de bonne foi.

Le juge Major (dissident): Une cession générale de
créances comptables est visée par la définition du terme
«garantie» au par. 224(1.3) LIR. L’expression «cessions
[. . .] quelle gu’en soit la nature» est suffisamment géné-
rale pour inclure les cessions absolues de créances
comptables visées dans les présents pourvois. Cepen-
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tion of “secured creditor” because they do not hold a
security interest “in the property of another person”. An
assignment passes title and therefore property in the
book debts is held by the lending institution and not by
the tax debtor. The assignments in each of the three
cases involved here all contain language which makes it
clear that they are immediate and absolute. The fact that
the GABD is referred to as “continuing collateral secur-
ity” in the instruments does not make the GABD any-
thing less than absolute. While the tax debtor retains an
equity of redemption upon an assignment of its book
debts, here the value of the loans secured by the book
debts far exceeds the value of the debts themselves and
there is thus no value in the equity of redemption. Fur-
ther, an absolute assignment of book debts makes those
book debts the property of the assignee, and they remain
the property of the assignee untjl the assignor actually
exercises his equitable right to redeem. In determining
whether the book debts, once assigned, are the “prop-
erty” of the assignor or of the assignee, the court must
interpret the word in its plain and ordinary sense. The
plain and ordinary meaning of “property” is legal title
and not a contingent future equitable right to reacquire
property which one does not presently hold. In the cir-
cumstances of these appeals, a strict reading of the taxa-
tion statute is appropriate. In the absence of clear and
unequivocal language, there is a presumption that pro-
prietary rights are not to be taken away without provi-
sion being made for compensation. In the context of
these appeals, the interpretation urged by the MNR
would have the effect of expropriating property to which
the lender is legally entitled under its security agreement
with the tax debtor. The plain and ordinary meaning of
the statutory words simply does not bear the strained
interpretation of property that, absent the security inter-
est, is the property of another person. In addition to
offending the principle that extra words should not be
read into a section unless absolutely necessary, this pro-
posed reading attempts to read in wording which can be
expressly found in another part of the same section. If
there is an ambiguity in the meaning of the word “prop-
erty”, then the specific effect of this section warrants a
strict resolution of any ambiguity in favour of the
respondent lending institutions.

Per Tacobucci I. (dissenting): While the general prin-
ciples of statutory interpretation outlined by Cory J.
were agreed with, the general assignments of book debts

dant, les établissements de crédit ne sont pas des «créan-
ciers garantis» parce qu’ils ne détiennent pas une garan-
tie «sur un bien d’une autre personne». Une cession
transfere le titre de propriété et c’est donc I'établisse-
ment de crédit et non le débiteur fiscal qui a la propriété
des créances comptables. Dans chacune des trois
affaires ici en cause, le libell€ de I’acte de cession établit
clairement que la cession est immédiate et absolue. Le
fait que la cession générale de créances comptables s0it
qualifiée de «garantie accessoire et permanente» dans
les écrits n’en change pas le caractére absolu. Bien que
le débiteur fiscal conserve un droit de rachat lorsqu’il
céde ses créances comptables, la valeur des préts garan-
tis, en P'espéce, par les créances comptables excéde de
beaucoup celle des créances elles-mémes et, ainsi, le
droit de rachat n’est d’aucune utilité. De plus, le ces-
sionnaire devient propriétaire des créances comptables
visées par une cession absolue, et ces créances comp-
tables demeurent sa propriété jusqu’a ce que le cédant
exerce le droit de rachat qui lui est reconnu en equity.
Pour déterminer si les créances comptables cédées cons-
tituent le «bien» du cédant ou celui du cessionnaire, la
cour doit donner 2 ce terme son sens ordinaire. Le terme
«bien» s’entend ordinairement d’un titre de propriété et
non d’'un droit futur éventuel, reconnu en equity, de
racheter un bien qu’une personne ne détient pas pour
Iinstant. Dans les circonstances des présents pourvois,
il convient d’interpréter restrictivement la loi fiscale. Il
existe, en I’absence de termes claits et non équivoques,
une présomption que les droits de propriét¢ d’une per-
sonne ne peuvent lui &tre retirés sans qu’elle soit indem-
nisée. Dans le contexte des présents pourvois, I'interpré-
tation préconisée par le MRN aurait pour effet
d’exproprier des biens auxquels le préteur a légalement
droit en vertu du contrat de garantie qu’il a conclu avec
le débiteur fiscal. Le sens ordinaire des termes employés
dans la Loi n’a aucun rapport avec I'interprétation for-
cée consistant a dire qu’il s’agit, en ’absence de garan-
tie, du bien d’une autre personne. En plus de contrevenir
au principe qu’il ne faut pas ajouter des mots a une dis-
position, sauf s’il est absolument nécessaire de le faire,
Pinterprétation proposée tente d’introduire des termes
explicitement utilisés dans une autre partie de la méme
disposition. Si le sens du terme «bien» est ambigu, 1ef-
fet spécifique de cette disposition justifie alors que toute
ambiguité soit strictement résolue en faveur des établis-
sements de crédit intimés.

Le juge Tacobucci (dissident): Bien que les principes
généraux d’interprétation Iégislative exposés par le juge
Cory aient été acceptés, les cessions générales de
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in this case were tantamount to an absolute transfer of
property, as found by Major J.
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The judgment of La Forest,
Mclachlin JJ. was delivered by

Cory and

CoORY J. — At issue on these appeals is whether,
on the facts of this case, lending institutions are
secured creditors pursuant to the provisions of
s. 224 of the Income Tax Act, S.C. 1970-71-72, c.
63 (ITA) and s. 317 of the Excise Tax Act, R.S.C.,
1985, c. E-15 (ETA), which are practically identi-
cal in their provisions.

The facts giving rise to these appeals and the
decisions of the court below have been ably set out
in the reasons of Justice Major.

Both the ITA and the ETA provide for the collec-
tion of funds due to the federal government by way
of income tax deductions from the wages of
employees and for the remission of monies owing
for the Goods and Services Tax (GST). The sec-
tions under review provide for the recovery of
monies owing from those who are responsible for
the collection and remission of income tax deduc-
tions and GST collections by way of garnishment.
This system of collection and remission of income
tax is exceedingly important. For example, in 1987
some 87 per cent of all personal income tax was
collected through employer’s deduction and remis-
sion.

In the cases under consideration, the company
responsible for collection and remission of income
tax and GST borrowed money from a lending
institution. To secure their indebtedness the debtor
companies made a general assignment of book
debts (GABD) to the lending institution. If the sub-
missions of the appellant prevail then the Govern-
ment of Canada will recover the monies which
ought to be paid to it by way of employees’
income tax or GST. If the respondents are correct
in their position, then the lending institutions will
retain the funds which have come into their pos-
session as a result of the GABD. Thus the decision
in this case will have a very real significance for
both the federal government and lending institu-
tions.

Version frangaise du jugement des juges
La Forest, Cory et McLachlin rendu par

LE JUGE CORY — 1l s’agit en I'espece de déter-
miner si, d’aprés les faits, les établissements de
crédit sont des créanciers garantis conformément
aux dispositions pratiqguement identiques de 1’art.
224 de la Loi de ['impdt sur le revenu, S.C.
1970-71-72, ch. 63 (LIR), et de I'art. 317 de la Log
sur la taxe d’accise, L.R.C. (1985), ch. E-1%
(LTA).

Le juge Major expose fort bien, dans ses motifs;
les faits a l'origine des présents pourvois et les
décisions des tribunaux d’instance inférieure.

La LIR et la LTA prescrivent toutes les deux la
perception de fonds dus au gouvernement fédéral
par voie de retenues fiscales sur les salaires d’em-
ployés, ainsi que le versement des sommes dues au
titre de la taxe sur les produits et services (TPS).
Les dispositions examinées prévoient le recouvre-
ment, au moyen d’une saisic-arrét, des sommes
dues aupres des personnes responsables de la per-
ception et du versement des retenues fiscales et de
la TPS. Ce régime de perception et de versement
de I'impdt sur le revenu est extrémement impor-
tant. Par exemple, en 1987, quelque 87 pour 100
de I’imp6t sur le revenu des particuliers a été percu
au moyen des retenues et des versements effectués
par les employeurs.

Dans les présents pourvois, la société responsa-
ble de la perception et du versement de I'imp6t sur
le revenu et de la TPS avait emprunté une somme a
un établissement de crédit. Pour garantir leur
emprunt, les sociétés débitrices avaient consenti
une cession générale de créances comptables a
I’établissement de crédit. Si ’appelante obtient
gain de cause, le gouvernement du Canada recou-
vrera alors les sommes qui devraient lui &tre ver-
sées au titre de ’impdt sur le revenu des employés
ou de la TPS. Par contre, si les intimés ont raison,
les établissements de crédit conserveront alors les
fonds qui sont tombés en leur possession par suite
de la cession générale de créances comptables. En
conséquence, la décision en I'espéce revét une trés
grande importance pour le gouvernement fédéral et
les établissements de crédit.
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In essence, s. 224(1.2) provides a form of gar-
nishment enabling the federal government to inter-
cept monies owed to tax debtors. It is not available
for the collection of income tax generally, but is
limited to the recovery of funds owing by a person
or company which has withheld monies from
another person, usually an employee, for income
tax purposes pursuant to s. 153 ITA and has failed
to remit the withheld amounts to the federal gov-
ernment. A similar garnishment remedy is pro-
vided by s. 317(3) ETA. 1t is applicable in circum-
stances where a company or an individual has
failed to remit GST which was collected as
required by the provisions of the ETA.

Major J. has concluded that the Alberta Court of
Appeal was correct in finding that an assignee of a
GABD is not a “secured creditor”within the mean-
ing of s. 224(1.3) ITA or s. 317(3) ETA because the
assignee does not hold a security interest “in the
property of another person”. Rather, the assignee is
the owner of those book debts. With respect I can-
not agree with that conclusion. However I am in
complete agreement with these conclusions:

1. The definition of “security interest” is broad
enough to include a general assignment of book
debts even where that assignment is absolute.

2. The wording of s. 224(1.2) ITA as amended in
1990 is sufficiently clear and non-equivocal to
allow a transfer of property in the garnished
funds to the Minister of National Revenue
(MNR) and to grant him a priority in circum-
stances where the balance of the section
applies.

Le paragraphe 224(1.2) prescrit essentiellement
une procédure de saisie-arrét qui permet au gou-
vernement fédéral d’intercepter des sommes dues 2
des débiteurs fiscaux. Ce type de saisie-arrét ne
peut servir au recouvrement des créances fiscales
en général. Il ne vise que le recouvrement de
sommes dues par une personne ou une société qui
a, en vertu de Dart. 153 LIR, prélevé des sommes
auprés d’une autre personne, habituellement un
employé, et qui a omis de verser les montants rete-
nus au gouvernement fédéral. Le paragraphe
317(3) LTA prévoit Iapplication d’une procédure
similaire de saisie-arrét dans le cas ol une société
ou un particulier a omis de verser la TPS percue
conformément aux dispositions de la LTA.

Le juge Major a conclu que la Cour d’appel de
I’Alberta a eu raison de statuer que le titulaire
d’une cession générale de créances comptables
n’est pas un «créancier garanti» au sens du par.
224(1.3) LIR ou du par. 317(3) LTA, parce que
celui-ci ne détient pas une garantie «sur un bien
d’une autre personne». Le titulaire d’une telle ces-
sion est plutdt propriétaire des créances comp-
tables. En toute déférence, je ne puis souscrire a
cette conclusion. Cependant, je suis entiérement
d’accord avec les conclusions suivantes:

1. La définition du terme «garantie» est suffisam-
ment large pour comprendre une cession géné-
rale de créances comptables méme s’il s’agit
d’une cession absolue.

2. Le libellé du par. 224(1.2) LIR, modifié en
1990, est suffisamment clair et net pour permet-
tre de transférer au ministre du Revenu national
(MRN) la propriété des fonds saisis-arrétés et
lui accorder la priorité dans les circonstances ol
le reste de la disposition s’applique.

Les dispositions de la cession générale de créances

The Provisions of the GABD Made in These Cases

It would be helpful first to consider the assign-
ment of book debts made in these cases in order to
ascertain the apparent intentions of the parties. The
two assignments in which the Treasury Branch was
the lender provide:

comptables consentie dans les présentes affaires

Il serait utile d’examiner tout d’abord la cession
de créances comptables consentie dans les pré-
sentes affaires afin de déterminer les intentions
apparentes des parties. Voici comment étaient for-
mulées les deux cessions consenties au préteur
Treasury Branch:
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THE PRESENT assignment and transfer shall be a
continuing collateral security to Treasury Branches for
the payment of all and every present and future indebt-
edness and liability of the undersigned to Treasury
Branches. . .. [Emphasis added.]

To a similar effect, the Toronto Dominion assign-
ment reads in part:

PROVIDED and it is hereby distinctly understood and
agreed that these presents are and shall be a continuing
collateral security to the Bank for the general balance
due at any time by the Assignor to the Bank. ...

PROVIDED ALWAYS and it is hereby distinctly agreed
that these presents are and shall be continuing and col-
lateral security to the present and any future indebted-
ness of the Assignor to the Bank. . . . [Emphasis added.]

~ Further, all the assignments limit liability to the
extent of the outstanding indebtedness. Thus, if the
loan secured by the GABD was repaid the Bank or
Treasury Branch would have no further interest in
the assignment. The documents themselves refer to
the assignment as being a continuing collateral
security for the payment of the indebtedness. The
clear intention of the parties is that the assignment
is given as security for the payment of a debt and
upon payment of the debt the GABD is to be of no
force or effect. That is to say the lending institu-
tion could not, after payment of the debt, make use
of the GABD to realise upon any of the book debts
of the assignor. In my view since the assignment
by its terms can be redeemed by payment of the
debt it cannot or at least should not be construed as
an absolute assignment.

Neither the lending institutions nor the debtor
companies by their actions gave any indication that
the respondents were the owners of the book debts.
This is demonstrated by the fact that the lending
institutions made no efforts whatsoever to realise
upon the book debts or in any way to act as “own-
ers” of them until the debtor companies were obvi-
ously in severe financial difficulty if not bankrupt.

[TRADUCTION] La cession et le transfert effectués
AUX PRESENTES constituent une garantie accessoire
et permanente en faveur de Treasury Branches au titre
du paiement de toute créance et dette, présentes et
futures, de la soussignée a Treasury Branches ... [Je
souligne.]

Dans la méme veine, la cession consentie a la
Banque Toronto-Dominion prévoyait notamment:

[TRADUCTION] SOUS RESERVE, et il est clairemert
entendu et convenu que les présentes constituent ungé
garantie accessoire et permanente en faveur de I3
Banque pour tout solde général dfi, & quelque momerit
que ce soit, par le cédant a la Banque . . .

TOUJOURS SOUS RESERVE, et il est clairement cone
venu que les présentes constituent une garantie acces:
soire et permanente au titre de toute créance, présente b
future, du cédant a la Banque . . . [Je souligne.]

De plus, toutes les cessions limitent la dette au
montant de la créance impayée. En conséquence, si
le prét garanti par la cession générale de créances
comptables était remboursé, la Banque ou le Treas-
ury Branch n’aurait plus aucun autre droit sur la
cession. Les documents mémes précisent que la
cession constitue une garantie accessoire et perma-
nente au titre du paiement de la créance. Les par-
ties voulaient clairement que la cession générale de
créances comptables constitue une garantie au titre
du paiement d’une créance et qu’elle ne soit plus
exécutoire une fois le paiement effectué. Cela
signifie que I’établissement de crédit ne pourrait,
une fois la créance payée, se servir de cette cession
générale de créances comptables pour procéder a
la réalisation de I'une ou I'autre des créances
comptables du cédant. A mon avis, puisque I'acte
de cession prévoit que la cession peut étre rachetée
par le paiement de la créance, celle-ci ne peut ou
tout au moins ne devrait pas &tre interprétée
comme une cession absolue.

Ni les établissements de crédit ni les sociétés
débitrices n’ont agi de fagon & indiquer que les
intimés étajent propriétaires des créances comp-
tables. Cela ressort du fait que les établissements
de crédit n’ont nullement cherché a réaliser les
créances comptables ou a se comporter, de quelque
maniére que ce soit, comme «propriétaires» de ces
créances jusqu’a ce que les sociétés débitrices
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Only then did the lending institutions seek to real-
ise upon their security. Both the wording of the
documents and the actions of the parties indicate
that they regarded the assignment to be given as
collateral security for the indebtedness. In com-
mercial affairs, it is well known that a GABD is
indeed a means of granting collateral security for a
debt. In my view, so long as the possibility of
redemption exists, the GABD remains as collateral
security.

In light of this customary commercial under-
standing of a GABD, it may be helpful to review
the legislation to determine if, by its wording, it
renders a GABD something other than collateral
security for a debt and makes the assignee the
owner of the book debts.

Pertinent Provisions of the ITA and the ETA and

soient de toute évidence en grave difficulté finan-
ciére, pour ne pas dire en faillite. Ce n’est qu’a ce
moment que les établissements de crédit ont
cherché a réaliser leur parantie. Le texte des docu-
ments et les actions des parties indiquent qu’elles
considéraient que la cession avait ét¢ consentie a
titre de garantie accessoire relativement aux
créances. En matidre commerciale, il est bien
connu qu’une cession générale de créances comp-
tables est, en fait, un moyen d’accorder une garan-
tie accessoire relativement 4 une dette. A mon avis,
dans la mesure ol il existe une possibilité de
rachat, la cession générale de créances comptables
demeure une garantie accessoire.

Compte tenu de la fagon dont une cession géné-
rale de créances comptables est habituellement
interprétée en matiére commerciale, il peut étre
utile d’examiner la mesure législative pour déter-
miner si, par sa formulation, elle fait de la cession
générale de créances comptables autre chose
qu’une garantie accessoire au titre d’une créance et
si elle rend le cessionnaire propriétaire des
créances comptables.

Les dispositions pertinentes de la LIR et de la LTA

Their History

As Major J. pointed out, prior to 1987 the provi-
sions of the garnishment remedy in the ITA
(s. 224(1)) were almost unanimously interpreted
by the courts in such a way that a demand made
under the section was ineffective to attach any of
the assigned debts. The courts held that by the
assignment the tax debtor had transferred all its
interest in the accounts to the assignee with the
result that there was nothing left for the Minister
of National Revenue (MNR) to attach by garnish-
ment.

In an attempt to address these decisions, Parlia-
ment amended the ITA in 1987 by adding two new
subsections. They provided that the MNR could
garnish funds owed by a tax debtor to a “secured
creditor” and defined the terms “secured creditor”
and “security interest”. As Major J. observed, there
was a divergence of opinion in the provincial
courts of appeal as to whether the 1987 amend-

et leur historique

Comme !’a fait remarquer le juge Major, avant
1987, les tribunaux ont considéré quasi unanime-
ment que les dispositions de la LIR relatives a la
saisie-arrét (par. 224(1)) ne permettaient pas de
saisir-arréter les créances cédées. Les tribunaux
ont conclu que le débiteur fiscal avait, par la ces-
sion, transféré en totalité au cessionnaire son droit
sur ses comptes, de sorte qu’il ne restait rien sur
quoi pouvait porter la saisie-arrét du ministre du
Revenu national (MRN).

Pour tenter de donner suite 4 ces décisions, le
Parlement a modifié la LIR en 1987, en y ajoutant
deux nouveaux paragraphes. Ces paragraphes pré-
voyaient que le MRN était habilité a saisir-arréter
les sommes dues par un débiteur fiscal & un
«créancier garanti», et définissaient les expressions
«créancier garanti» et «garantie», Comune 1'a fait
remarquer le juge Major, les cours d’appel des pro-
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ments permitted the MNR to effectively garnish
funds in the hands of an assignee of a GABD.

In order to further clarify the situation and
resolve the differences of opinion in the appellate
courts, Parliament again amended the ITA with the
apparent aim of granting priority to the MNR. It
may be helpful to set out s. 224(1.2) ITA as it now
appears following the 1990 amendment:

224. ...

(1.2) Notwithstanding any other provision of this Act,
the Bankruptcy Act, any other enactment of Canada, any
enactment of a province or any law, where the Minister
has knowledge or suspects that a particular person is or
will become, within 90 days, liable to make a payment

(a) to another person (in this subsection referred to as
the “tax debtor””) who is liable to pay an amount
assessed under subsection 227(10.1) or a similar
provision, or

(b) to a secured creditor who has a right to receive
the payment that, but for a security interest in
favour of the secured creditor, would be payable
to the tax debtor,

the Minister may, by registered letter or by a letter
served personally, require the particular person to pay
forthwith, where the moneys are immediately payable,
and in any other case, as and when the moneys become
payable, the moneys otherwise payable to the tax debtor
or the secured creditor in whole or in part to the
Receiver General on account of the tax debtor’s liability
under subsection 227(10.1) or a similar provision, and
on receipt of that letter by the particular person, the

vinces ont eu des opinions divergentes quant a
savoir si les modifications de 1987 permettaient au
MRN de saisir-arréter les sommes entre les mains
du titulaire d’une cession générale de créances
comptables.

Afin de clarifier davantage la situation et de
résoudre les divergences d’opinions des cours
d’appel, le Parlement a modifié de nouveau la LIR
dans le but apparent d’accorder la priorité an
MRN. Il peut étre utile de reproduire le pat
224(1.2) LIR, tel qu’il se présente depuis la modifis
cation de 1990:

224, ...

(1.2) Malgré les autres dispositions de la présente 16,
la Loi sur la faillite, tout autre texte législatif fédéral,
tout texte 1égislatif provincial et toute reégle de droit, s’il
sait ou soupconne gu’une personne donnée est ou
deviendra, dans les 90 jours, débiteur d’une somme:

a) soit a un débiteur fiscal, & savoir une personne
redevable d’un montant cotis€ en application du
paragraphe 227(10.1) ou d’une disposition sem-
blable;

b) soit & un créancier garanti, & savoir une personne
qui, grice A une garantie en sa faveur, a le droit de
recevoir la somme autrement payable au débiteur
fiscal,

le ministre peut, par lettre recommandée ou signifide a
personne, obliger la personne donnée 4 payer au rece-
veur général tout ou partie de cette somme, sans délai si
la somme est payable immédiatement, sinon dés qu’eile
devient payable, au titre du montant de la cotisation en
application du paragraphe 227(10.1) ou d’une disposi-
tion semblable dont le débiteur fiscal est redevable. Sur
réception de la lettre par la personne donnée, la somme
qui y est indiquée comme devant &tre payée devient,

amount of those moneys that is required by that letter to

malgré toute autre garantie au titre de cette somme, la

be paid to the Receiver General shall, notwithstanding

propriété de Sa Majesté et doit étre payée au receveur

any security interest in those moneys, become the prop-

général par priorité sur toute autre garantie au titre de

erty of Her Majesty and shall be paid to the Receiver

cette somme. [Je souligne.]

General in priority to any such security interest.
[Emphasis added.}

(1.3) In subsection (1.2),

“secured creditor” means a person who has a security
interest in the property of another person or who acts
for or on behalf of that person with respect to the
security interest and includes a trustee appointed
under a trust deed relating to a security interest, a

(1.3) Les définitions qui suivent s’appliquent au para-

graphe (1.2).

«créancier garanti» Personne qui a une garantie sur un
bien d’une autre personne — ou qui est mandataire de
cette personne quant & cette garantie —, y compris un
fiduciaire désigné dans un acte de fiducie portant sur
la garantie, un séquestre ou séquestre-gérant nommé
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receiver or receiver-manager appointed by a secured
creditor or by a court on the application of a secured
creditor, a sequestrator or any other person perform-
ing a similar function;

“security interest” means any interest in property that
secures payment or performance of an obligation and
includes an interest created by or arising out of a
debenture, mortgage, hypothec, lien, pledge, charge,
deemed or actual trust, assignment or encumbrance of
any kind whatever, however or whenever arising, cre-
ated, deemed to arise or otherwise provided for;

The question then is how should these sections
be interpreted. At the outset it should be
remembered that Parliament was responding to the
division of opinion in the appellate courts and
attempting to make it clear that the MNR could
undertake garnishment procedure in those situa-
tions where a GABD has been made. The appro-
priate principles to be considered in interpreting
taxation legislation were clearly set out in Friesen
v. Canada, [1995] 3 S.CR. 103, at pp. 112-14.
There the principles were summarized in these
words:

C. Principles of Interpretation

The central question on this appeal of whether the
appellant is entitled to take advantage of the inventory
valuation method in s. 10 of the Act involves a careful
examination of the wording of the provisions of the Act
and a consideration of the proper interpretation of these
sections in the light of the basic structure of the Cana-
dian taxation scheme which is established in the Income
Tax Act.

In interpreting sections of the [ncome Tax Act, the
correct approach, as set out by Estey J. in Stubart
Investments Ltd. v. The Queen, [1984] 1 S.CR. 536, is
to apply the plain meaning rule. Estey J. at p, 578 relied
on the following passage from E. A. Driedger, Con-
struction of Statutes (2nd ed. 1983), at p. 87:

Today there is only one principle or approach,
namely, the words of an Act are to be read in their
entire context and in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the
object of the Act, and the intention of Parliament.

par un créancier garanti ou par un tribunal a la
demande d’un créancier garanti, un administrateur-
séquestre ou une autre personne dont les fonctions
sont semblables & celles de I'une de ces personnes.

«garantie» Droit sur un bien qui garantit ’exécution
d’'une obligation, notamment un paiement. Sont en
particulier des garanties les droits nés ou découlant de
débentures, hypothéques, morigages, privileges, nan-
tissements, siretés, fiducies réputées ou réelles, ces-
sions et charges, quelle qu’en soit la nature, de
quelque facon ou & quelque date qu’elles soient
créées, réputées exister ou prévues par ailleurs.

1l s’agit alors de déterminer comment ces dispo-
sitions devraient étre interprétées. Au départ, il
faudrait se rappeler que le Parlement réagissait a la
divergence d’opinions des cours d’appel et tentait
d’établir clairement que le MRN pourrait procéder
4 une saisie-arrét dans les cas ol il y aurait eu une
cession générale de créances comptables. Les prin-
cipes dont il faut tenir compte dans I'interprétation
des lois fiscales sont clairement énoncés dans 1’ar-
18t Friesen c. Canada, [1995] 3 R.C.S. 103, aux
pp. 112 4 114, ot ils sont résumés en ces termes:

C. Principes d’interprétation

La question principale soulevée dans le présent pour-
voi, soit celle de savoir si I'appelant a le droit de se pré-
valoir de la méthode d’évaluation des biens figurant
dans un inventaire prévue i I'art. 10 de la Loi, nécessite
un examen attentif du libellé des dispositions de la Loi,
de méme qu’une étude de Iinterprétation qu’il convient
de donper A ces articles & la Jumigre de la structure de
base du régime fiscal canadien établi dans la Loi de
Uimpdt sur le revenu.

Pour interpréter les dispositions de la Loi de !'impdt
sur le revenu, il convient, comme I’affirme le juge Estey
dans I'arrét Stubart Investments Lid. c. La Reine, {1984]
1 R.C.S. 536, d’appliquer la régle du sens ordinaire. A
la page 578, le juge Estey se fonde sur le passage sui-
vant de I'ouvrage de E. A. Driedger, ntitulé Construc-
tion of Statutes (2° éd. 1983), 4 1a p. 87:

[TRADUCTION] Aujourd’hui il n’y a qu’un seul prin-
cipe ou solution: il faut lire les termes d’une loi dans
leur contexte global en suivant le sens ordinaire et
grammatical qui s’harmonise avec 1’esprit de Ia loi,
Pobjet de la loi et intention du 1égislateur,
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The principle that the plain meaning of the relevant
sections of the Income Tax Act is to prevail unless the
transaction is a sham has recently been affirmed by this
Court in Canada v. Antosko, {1994] 2 S.C.R. 312.
JTacobucci ., writing for the Court, held at pp. 326-27
that:

While it is true that the courts must view discrete sec-
tions of the Income Tax Act in light of the other provi-
sions of the Act and of the purpose of the legislation,
and that they must analyze a given transaction in the
context of economic and commercial reality, such
techniques cannot alter the result where the words of
the statute are clear and plain and where the legal and
practical effect of the transaction is undisputed: Mat-
tabi Mines Lid. v. Ontario (Minister of Revenue),
[1988] 2 S.CR. 175, at p. 194; see also Symes v.
- Canada, [1993] 4 S.CR. 695.

I accept the following comments on the Antosko case in
P. W. Hogg and J. E. Magee, Principles of Canadian
Income Tax Law (1995), Section 22.3(c) “Strict and pur-
posive interpretation”, at pp. 453-54:

It would introduce intolerable uncertainty into the
Income Tax Act if clear language in a detailed provi-
sion of the Act were to be qualified by unexpressed
exceptions derived from a court’s view of the object
and purpose of the provision. . . . (The Antosko case)
is simply a recognition that “object and purpose” can
play only a limited role in the interpretation of a stat-
ute that is as precise and detailed as the Income Tax
Act. When a provision is couched in specific lan-
guage that admits of no doubt or ambiguity in its
application to the facts, then the provision must be
applied regardless of its object and purpose. Only
when the statutory language admits of some doubt or
ambiguity in its application to the facts is it useful to
resort to the object and purpose of the provision.

Thus, when there is neither any doubt as to the
meaning of the legislation nor any ambiguity in its
application to the facts then the statutory provision
must be applied regardless of its object or purpose.
I recognize that agile legal minds could probably
find an ambiguity in as simple a request as “close
the door please” and most certainly in even the
shortest and clearest of the ten commandments.
However, the very history of this case with the
clear differences of opinion expressed as between

Le principe voulant que le sens ordinaire des disposi-
tions pertinentes de la Loi de Uimpdt sur le revenu pré-
vale, 2 moins d’étre en présence d’une opération simu-
Iée, a récemment été approuvé par notre Cour dans
1’arrét Canada c. Antosko, [1994] 2 R.C.S. 312. Le juge
Tacobucci affirme, au nom de la Cour, aux pp. 326
et 327:

Méme si les tribunaux doivent examiner un article de
la Loi de ['impdt sur le revenu 2 la lumigre des autres
dispositions de 1a Loi et de son objet, et qu’ils doivent
analyser une opération donnée en fonction de Ia réa-
lité économique et commerciale, ces techniques ne
sauraient altérer le résultat lorsque les termes de la
Loi sont clairs et nets et que 1’effet juridique et pra-
tique de l'opération est incontesté: Mattabi Mines
Lid. c. Ontario (Ministre du Revenu), [1988] 2 R.C.S.
175, & la p. 194; voir également Symes c. Canada,
{1993] 4 R.C.S. 695.

Jaccepte les commentaires suivants qui ont été faits a
I’égard de I'arrét Antosko dans I’ouvrage de P. W. Hogg
et J. E. Magee, intitulé Principles of Canadian Income
Tax Law (1995), dans la section 22.3¢) [TRADUCTION]
«Interprétation stricte et fondée sur ’objet visé», aux
pp. 453 et 454:

[TRADUCTION] La Loi de I'impdt sur le revenu serait
empreinte d’une incertitude intolérable si le libellé
clair d’une disposition détaillée de la Loi était nuancé
par des exceptions tacites tirées de la conception
qu’un tribunal a de T'objet de la disposition. [...]
(L arrét Antosko) ne fait que reconnaitre que «I’objet»
ne peut jouer qu'un réle limité dans Iinterprétation
d’une loi aussi précise et détaillée que la Loi de I’im-
pot sur le revenu. Lorsqu’une disposition est rédigée
dans des termes précis qui n’engendrent aucun doute
ni aucune ambiguité quant & son application aux faits,
elle doit &tre appliquée nonobstant son objet. Ce n’est
que lorsque le libellé de la loi engendre un certain
doute ou une certaine ambiguité, quant 4 son applica-
tion aux faits, qu’il est utile de recourir & I’objet de la
disposition.

En conséquence, lorsqu’il n’y a aucun doute
quant au sens d’une mesure Iégislative ni aucune
ambiguité quant & son application aux faits, elle
doit étre appliquée indépendamment de son objet.
Je reconnais que des juristes habiles pourraient
probablement déceler une ambiguité dans une
demande aussi simple que «fermez la porte, s’il
vous plait», et trés certainement méme dans le plus
court et le plus clair des dix commandements.
Cependant, I’historique méme de la présente
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the trial judges and the Court of Appeal of Alberta
indicates that for able and experienced legal
minds, neither the meaning of the legislation nor
its application to the facts is clear, It would there-
fore seem to be appropriate to consider the object
and purpose of the legislation. Even if the ambigu-
ity were not apparent, it is significant that in order
to determine the clear and plain meaning of the
statute it is always appropriate to consider the
“scheme of the Act, the object of the Act, and the
intention of Parliament”. What then was Parlia-
ment’s intention in enacting the 1990 legislation?

The Purpose of the Legislation

There can be no doubt of the importance of lev-
ying taxation. The ITA entrusts to employers the
duty of deducting income tax from the wages of
em lo ees and remitting it on their behalf. Simi-
and services to others the duty to collect and remit
W%ﬁhdmwyabiﬁmmnﬁparms

ernment.

The purpose of the 1987 legislation, which I
think is even more appropriately applied to the

y

set forth in Pembina on the Red Development
“Corp. v. Triman Industries Ltd., 199116 W.W.R"
481 (Man. C.A.). There, at pp. 488-89, Scott
C.J. M. observed:

To determine the dominant characteristic of the leFis-
lation, it i 1important to know the governmental polic
‘ehind the section. The tax dcbior's bak s in the best
position to know its customer and {0 structure its busi-

5 o €
other hand, does not have the same opportunity to
become acquainted with the affairs of the tax debtor or

mm

sions of the 1eglslat10n to mandate the employer to remit

[lncomc Tax] Act and to estabhsh 1ts collectablhty in
the event of default.

affaire, conjugué aux divergences évidentes d’opi-
nions entre les juges de premiére instance et la
Cour d’appel de I'Alberta, révéle que, pour des
juristes doués et expérimentés, ni le sens de la
mesure 1égislative ni son application aux faits ne
sont clairs. Il semblerait donc convenir d’examiner
I'objet de la mesure législative. M&me si 1’ambi-
guité n’était pas apparente, il importe de signaler
qu’il convient toujours d’examiner «’esprit de la
loi, 'objet de la loi et I’intention du législateur»
pour déterminer le sens manifeste et ordinaire de
la loi en cause. Quelle était alors I’intention du
Parlement lorsqu’il a adopté la mesure 1égislative
de 19907

L’objet de la mesure législative

On ne saurait douter de "importance de la levée
d’impbts. La LIR impose aux employeurs I’obliga-
tion de retenir 'imp6t sur le salaire de leurs
employés et de le verser en leur nom. De méme, la
LTA impose a ceux qui fournissent des produits et
services a4 autrui ’obligation de percevoir et de
verser la TPS exigible. Essentiellement, les
sociétés pergoivent des impdts qu’elles détiennent
en fiducie pour le compte du gouvernement.

L’objet de la loi de 1987, qui, & mon avis, s’ap-
plique encore plus a la loi de 1990, a été exposé
trés clairement et avec vigueur dans 1’arrét
Pembina on the Red Development Corp. c.
Triman Industries Lid., [1991] 6 W.W.R. 481
(C.A. Man.). Dans cet arrét, le juge en chef Scott
fait remarquer, aux pp. 488 et 489:

[TRADUCTION] Pour déterminer la caractéristique
dominante de la mesure législative, il importe de con-
naitre la politique gouvernementale qui la sous-tend. La
banque du débiteur fiscal est la mieux placée pour con-
naitre son client et organiser ses affaires en consé-
quence. Par contre, Revenu Canada n’a pas la méme
chance de se familiariser avec les affaires du débiteur
fiscal ou de ses créanciers. Il doit donc s’en remettre
uniquement aux dispositions de la Loi pour exiger de
I'employeur qu’il verse les montants d’impdt sur le
revenu des employés qu’il a retenus conformément & la
Loi [de I'imp8t sur le revenu], et déterminer s’il pourra
percevoir les montants en question en cas de défaut.

1996 CanLll 244 (SCC)
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The purpose of the Act is not only to levy tax, but to

collect it. There is a strong public duty on employers to

remit; indeed, this 15 central to the scheme of self-
“assessment under the Act.

Further, Lyon J.A., dissenting in the result, stated
at pp. 506-7:

One must always remember that the withholding tax
or source deduction to which s. 224 applies is at the
heart of the collection procedures for personal income
taxation in Canada. Indeed, if one makes a calculation
from the statistics reported in “Taxation Statistics,
1987,” a publication of Revenue Canada Taxation, cata-
logue No. RV-1987, one finds that 87 per cent of all per-
sonal income taxes paid in Canada are collected by
source deductions. It can thus be seen that Parliament in
passing s. 224(1.2) made it as all-encompassing as it is
in order to ensure its continued viability. No other sys-
tem is so crucial to the overall collection procedure
adopted by the Crown. Parliament clearly meant to pro-
tect this system. Using the employer as a tax collector
requires such extra protection in cases such as the one at
bar where the employer converts the withheld tax
money to its own purposes. Understandably, that con-
version cannot be countenanced if the integrity of that
system is to be preserved. Parliament, therefore, acting
within its constitutional authority, has taken this
extraordinary remedy to protect a major collection
source.

In my opinion it was intended by Parliament that any-
one who, in the ordinary course of business, made credit
arrangements with a tax debtor involving assighments
of accounts receivable, did so subject to the overriding
right of the Crown to satisfy the primary obligations of
the tax debtor to collect and remit taxes withheld from
its employees. The words of the statute can mean noth-
ing less. The section is cast in the broadest of possible
terms precisely because it was meant to interfere with
and interrupt payments under such assignments and
divert them to meet this statutory obligation. I do not
know what other words Parliament could use to make its
overriding intention and claim more clear.

These statements can be applied even more
forcefully to the 1990 amendments. The Parlia-
mentary intent was to confirm the overriding right

La Loi vise non seulement a lever des impdts, mais
aussi a les percevoir. Les employeurs ont une obligation
publique importante de verser les montants pergus; en
fait, c’est un élément crucial du régime d’autocotisation
prévu par la Loi.

Plus loin, le juge Lyon, dissident quant an résultat,
affirme, aux pp. 506 et 507:

[TRADUCTION] 11 faut toujours se rappeler que les retes
nues d’'impdt ou les retenues A la source visées par 1'art(
224 sont au ceeur de la procédure de perception de I'im-
pbt sur le revenu des particuliers au Canada. En réalité;
si 'on fait un calcul & partir des statistiques publi¢eg
dans «Statistiques fiscales de 1987», publication d¢
Revenu Canada, Imp6t, n° de catalogue RV-1987, on
constate que 87 pour 100 de I'impdt sur le revenu des
particuliers est pergu au moyen de retenues a la source;
On peut donc considérer qu’en adoptant le par. 224(1.2);
le Parlement 1ui a donné ce caractére exhaustif de fagon
a en assurer la viabilité. Aucun autre régime n’est aussi
crucial relativement & 1a procédure globale de percep-
tion adoptée par I’Etat. Le Parlement a nettement voulu
protéger ce régime. Se servir de 'employeur comme
percepteur d’impdt requiert une protection additionnelle
dans des cas comme celui dont nous sommes saisis oll
I'employeur utilise les retenues d’impdt & ses propres
fins. Naturellement, on ne saurait approuver cette utili-
sation si 'on veut préserver 'intégrité du régime. Le
Parlement a donc adopté, conformément & sa compé-
tence constitutionnelle, ce recours extraordinaire pour
protéger une source importante de perception.

A mon avis, le Parlement a voulu que quiconque con-
clut, avec un débiteur fiscal, dans le cours normal de ses
affaires, une entente de crédit assortie d’une cession de
comptes débiteurs, le fasse sous réserve du droit prépon-
dérant de I’Etat d’obtenir I'acquittement des principales
obligations du débiteur en mati¢re de perception et de
versement des impdts prélevés aupres de ses employés.
Le texte de la Loi ne signifie rien de moins. Cette dispo-
sition est rédigée de Ja maniere la plus générale possible
précisément parce qu’elle visait & interrompre les paie-
ments effectués aux termes d’upe telle cession et & les
utiliser de maniére & remplir I’obligation prévue par la
Loi. Je ne vois pas comment le Parlement aurait pu
exprimer plus clairement son intention et sa réclamation
prépondérantes.

Ces propos peuvent 5’ appliquer avec encore plus
de vigueur aux modifications de 1990. Le Parle-
ment voulait confirmer le droit prépondérant du
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of the MNR to collect by garnishment the taxes
collected which ought to have been remitted by the
debtor company to the MNR.

What is the Nature of a General Assignment of

MRN de recouvrer par voie de saisie-arrét les
impdts percus que la société débitrice aurait di Jui
verser.

Quelle est la nature d’une cession générale de

Book Debts?

Like Major 1., I am of the view that a GABD is
a form of security for a loan which is always sub-
ject to the right of the debtor to redeem. It will be
remembered that s. 224(1.3) defines the “security
interest” in these words:

“security interest” means any interest in property that
secures payment or performance of an obligation and
includes an interest created by or arising out of a
debenture, mortgage, hypothec, lien, pledge, charge,
deemed or actual trust, assignment or encumbrance of
any kind whatever, however or whenever arising, cre-
ated, deemed to arise or otherwise provided for;

This definition encompasses the general assign-
ments of book debts which are at issue in these
appeals. However, I cannot agree with Major J.’s
conclusion that the creditors are not secured credi-
tors. I find it difficult, indeed impossible, to con-
clude that the same document can be both a secur-
ity interest and an absolute assignment. The same
document cannot, simultaneously, embrace two
such conflicting concepts.

Basically, security is something which is given
to ensure the repayment of a loan. Black’s Law
Dictionary (6th ed. 1990), at p. 1357, gives a clear
definition of a “security interest” in these terms:

The term “security interest” means any interest in
property acquired by contract for the purpose of secur-
ing payment or performance of an obligation or indem-
nifying against loss or liability. A security interest exists
at any time, (A) if, at such time, the property is in exis-
tence and the interest has become protected under local
law against a subsequent judgment lien arising out of an
unsecured obligation, and (B) to the extent that, at such
time, the holder has parted with money or money’s
worth.

créances comptables?

A Tinstar du juge Major, j’estime qu’une ces-
sion générale de créances comptables constitue une
forme de garantie relative & un prét, qui sera tou-
jours assujettie au droit de rachat du débiteur.
Qu’on se rappelle la définition du terme «garan-
tie», contenue au par. 224(1.3):

«garantie» Droit sur un bien qui garantit 1’exécution
d’une obligation, notamment un paiement. Sont en
particulier des garanties les droits nés ou découlant de
débentures, hypothéques, mortgages, priviléges, nan-
tissements, siretés, fiducies réputées ou réelles, ces-
sions et charges, quelle qu’en soit la nature, de
quelque fagon ou a quelque date qu’elles soient
créées, réputées exister ou prévues par ailleurs.

Cette définition inclut les cessions générales de
créances comptables en cause dans les présents
pourvois.-Cependant, je ne puis souscrire a la con-
clusion du juge Major que les créanciers ne sont

pas des créanciers garantis. J’estime qu’il est diffi-

cile, voire impossible, de conclure que le méme
document peut constituer a la fois une garantie et
une cession absolue. Le méme document ne saurait
englober simultanément deux concepts aussi con-
tradictoires.

Fondamentalement, une garantie est quelque
chose que I'on donne pour assurer le rembourse-
ment d’un prét. Le Black’s Law Dictionary (6° éd.
1990), a la p. 1357, définit clairement 1’expression
«security interest»:

[TRADUCTION] Le terme «garantie» («security inter-
est») désigne tout droit sur un bien acquis par contrat
aux fins de garantir le paiement ou I’exécution d’une
obligation ou 1'indemnisation d’une perte ou d’une
dette. Une garantie existe, & un moment donné, (A) si le
bien existe & ce moment et si le droit sur ce bien est
protégé en vertu du droit interne contre un privilége
ultérieur constitué par jugement relativement & une obli-
gation non garantie, et (B) dans la mesure od, a ce
moment, le titulaire a déboursé une somme ou renoncé a
une valeur en argent.
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This definition is consistent with that set out in
the [TA. It is in sharp contrast to the definition of
the word “absolute” set out in the same source at
p- 9 in these terms:

Complete; perfect; final, without any condition or
incumbrance; as an absolute bond (simplex obligatio) in
distinction from a conditional bond. Unconditional;
complete and perfect in itself; without relation to or
dependence on other things or persons.

These definitions are, in my view, correct. If
that is the case, then it can be seen that the same
instrument cannot be both a “security interest” and
an “absolute assignment”. If an instrument is an
absolute assignment, then since it is complete and
perfect in itself, there cannot be a residual right
remaining with the debtor to recover the assets. By
definition, a complete and perfect assignment can-
not recognize the concept of an equity of redemp-
tion. An absolute assignment cannot function as a
means of “securing” the payment of a debt since
there would be no basis for the debtor to recover
that which has been absolutely assigned. An abso-
lute assignment is irrevocable. To say that the same
instrument can operate both as an absolute assign-
ment and as a security interest is to simultaneously
put forward two incompatible positions. The two
conflicting concepts cannot live together in the
same document.

Cases Which Have Considered the Nature of a

Cette définition est compatible avec celle for-
mulée dans la LIR. Elle contraste vivement avec
celle du terme «absolute» («absolu»), que 'on
trouve a la p. 9 du méme ouvrage:

[TRADUCTION] Complet; parfait; final, sans condition ni
privilége; comme une garantie absolue (simplex obliga-
tio) par rapport 2 une garantie conditionnelle. Incondi-
tionnel; complet et parfait en soi; sans rapport ni dépen-
dance avec d’autres choses ou d’autres personnes.

A mon avis, ces définitions sont exactes. Si ¢’est
le cas, le méme écrit ne saurait alors constituer 2 la
fois une «garantie» et une «cession absolue».-Si uti
€crit constitue une cession absolue, le débiteur ne
peut alors conserver un droit résiduel de recouvret:
les biens puisqu’une telle cession est compléte et
parfaite en soi. Par définition, une cession com-
pléte et parfaite ne peut reconnaitre le concept d’un
droit de rachat. Une cession absolue ne peut servir
a «garantir» le paiement d’une dette puisque le
débiteur n’aurait aucune raison de recouvrer ce qui
a fait I'objet d’une cession absolue, Une cession
absolue est irrévocable. Affirmer que le méme
écrit peut constituer 2 la fois une cession absolue et
une garantie revient a avancer simultanément deux
points de vue incompatibles. Ces deux concepts
contradictoires ne peuvent coexister dans le méme
document.

La jurisprudence dans laguelle la nature d’une ces-

General Assignment of Book Debts

Major J. expressed the opinion that it is “well-
established law” that a GABD, such as those in
issue, has the effect of transferring all title and
ownership in the property assigned so that they can
no longer be considered to be the propesty of the
assignor. Yet ordinarily, in the world of commerce,
a GABD is considered to be a security interest. As
a security interest, it simply cannot transfer all
“right, title and ownership in and to the property
assigned”. This conclusion has found support in
other cases.

In Thermo King Corp. v. Provincial Bank of

~ Canada (1981), 34 O.R. (2d) 369 (C.A.), leave to

sion générale de créances comptables a été exami-
née

Le juge Major affirme qu’il est «bien établi en
droit» qu’une cession générale de créances comp-
tables, comme celles dont il est question, a pour
effet de transférer en totalité le titre et la propriété
relatifs au bien cédé de sorte qu’il ne peut plus étre
considéré comme le bien du cédant. Pourtant, en
matiére commerciale, une cession générale de
créances comptables est habituellement considérée
comme une garantie. En tant que garantie, elle ne
peut tout simplement pas transférer en totalité «le
droit, le titre et la propriété relatifs au bien cédé».
D’autres arréts appuient cette conclusion,

Dans U'arrét Thermo King Corp. c¢. Provincial
Bank of Canada (1981), 34 O.R. (2d) 369 (C.A)),



[1996] 1 R.C.S.

ALBERTA (TREASURY BRANCHES) ¢. M.R.N.

Le juge Cory 981

appeal refused, [1982] 1 S.C.R. xi, Wilson J.A. (as
she then was) held, for a unanimous court, that a
GABD is a security document. In that case she was
required to consider an instrument which was very
similar if not identical to those presented in these
appeals. At p. 381 she concluded:

While these provisions appear on their face to constitute
the assignor a trustee for the bank of any payments it
receives from its customers and to permit the bank to
appropriate them at will, whether or not any debt is then
due to the bank by the assignor, this seems to be quite
incompatible with the nature of the instrument as a col-
lateral security. [Emphasis in original.]

Similarly, in Bonavista (Town) v. Atlantic Technol-
ogists Ltd. (1994), 117 Nfld. & P.E.IR. 19,
Osborn J. considered a GABD. He wrote (at
p- 24):

One may ask, if the assignment is absolute to the
point of ownership, why does it specifically give to the
Bank the power to collect or dispose of the debts. Are
not such powers incidents of ownership? Similarly, if
the assignment is absolute, what remaining rights reside
in the customer that may be “extinguished” if the Bank
buys the accounts at a sale?

In my view, the assignment contemplates that it will

autorisation de pourvoi refusée, [1982] 1 R.C.S. xi,
le juge Wilson (plus tard juge de notre Cour) a sta-
tué, au nom de la Cour d’appel & ['unanimité,
qu'une cession générale de créances comptables
est un document de garantie. Dans cette affaire,
elle devait examiner un écrit trés semblable, voire
identique, & ceux dont il est question dans les pré-
sents pourvois. Elle conclut, & la p. 381:

[TRADUCTION] Bien que ces dispositions paraissent 2
premiére vue faire du cédant un fiduciaire de la banque
relativement aux paiements qu'il regoit de ses clients, et
permettre a la banque de les affecter comme elle I’en-
tend, peu importe que le cédant aii alors ou non une
dette échue envers la banque, cela semble tout 3 fait
incompatible avec la nature de I’écrit en tant que garan-
tie accessoire. [En italique dans 1’original.}

De méme, dans Bonavista (Town) c. Atlantic Tech-
nologists Ltd. (1994), 117 Nfld. & P.E.LR. 19, le
juge Osborn a examiné une cession générale de
créances comptables. Il écrit, 4 la p. 24:

[TRADUCTION] On peut se poser la question suivante:
si la cession est absolue au point de transférer la pro-
priété, pourquoi donne-t-elle expressément a la banque
Ie pouvoir de recouvrer les créances ou d’en disposer?
De tels pouvoirs ne sont-ils pas accessoires au droit de
propriété? De méme si la cession est absolue, quels sont
les droits résiduels du client qui risquent d’étre «éteints»
si la banque achete les comptes lors d’une vente?

A mon avis, I'acte de cession prévoit qu’elle servira

operate as a security interest. It vests in the Bank title to

de garantie. 11 attribue & la banque le titre relatif aux

the debts owed to Atlantic, but such vesting is for the

créances payables & Atlantic, mais cette attribution vise

purpose of security; it is not to transfer ownership, as

A constituer une garantie; elle ne transfere pas la pro-

that term is commonly understood. . .. The Bank is a

priété du bien, au sens que I’on donne habituellement &

“secured creditor”. The nature of the interest held by the

ce terme. [. . .] La banque est un «créancier garanti», La

Bank, even if considered to be an absolute assignment,

nature du droit détenu par la banque, méme considéré

cannot be divorced from the circumstances in which it

comme une cession absolue, ne saurait étre dissocie

arose. The commercial reality is that the Bank held a

des circonstances qui y ont donné naissance. Sur le plan

security interest in the property of Atlantic. Atlantic

commercial, il reste que la banque détenait une garantie

transferred its receivable to the Bank to secure payment

sur le bien d’Atlantic. Atlantic a transféré son compte

of money Atlantic owed to the Bank. Once Atlantic paid

débiteur a la banque pour garantir le paiement des

off the Bank, it was entitled, not to a reassignment of the

sommes qu’elle lui devait. Aprés avoir payé la banque,

debt, but, by the wording of the assignment, “to the can-

Atlantic avait droit, aux termes de Pacte de cession, «i

cellation hereof”. The Bank was a secured creditor hold-

I"annulation de cette cession» et non i une rétrocession

ing a security interest. [Emphasis added.]

I agree with the reasoning expressed in these
cases. As well, I would note that the Newfound-
land Court of Appeal in Bank of Montreal v. Baird

de la créance. La banque était un créancier garanti titu-
laire d’une garantie. [Je souligne.]

Je suis d’accord avec le raisonnement exprimé
dans ces arréts. De méme, je tiens 3 préciser que,
dans Uarrét Bank of Montreal c. Baird (1979), 33
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(1979), 33 C.B.R. (N.S.) 256, leave to appeal
refused, [1980] 1 S.C.R. v, dealt with a GABD as a
security interest. Further, the New Brunswick
Court of Appeal in R.V. Demmings & Co. v.
Caldwell Construction Co. (1955), 4 D.L.R. (2d)
465, found that a bank holding a GABD was a
secured creditor, subject to an equity of redemp-
tion in the assignor company.

I also find support for this conclusion from the
reasoning in cases which considered a situation
similar to that created by a GABD. These cases
arise when a borrower grants to a lending institu-
tion a fixed charge or mortgage based upon the
borrower’s present and future stock-in-trade and
inventory but reserves to the borrower the right to
make sales of the stock-in-trade and inventory in
the ordinary course of business.

In R. in Right of B.C. v. F.B.D.B. (1987), 17
B.CL.R. (2d) 273, McLachlin J.A. (as she then
was), on behalf of the majority of the Court of
Appeal, considered the manner in which courts
have dealt with such instruments and in so doing,
reached the following conclusions at p. 303:

Generally speaking, the authorities draw a clear dis-
tinction between fixed and floating charges, recognizing
nothing between and taking the view that any charge
which permits dealing in the ordinary course of business
must be regarded as floating. . . .

She then went on, at pp. 303-4, to discuss the
conceptual possibility of a fixed charge on stock-
in-trade coupled with a licence to deal in those
goods, a situation analogous to that which the
lending institutions claim exists under a GABD.
She noted at p. 305:

The generally accepted view ... is that such a charge
should be regarded as floating rather than fixed because
it involves no final and irrevocable appropriation of
property to the creditor.

C.B.R. (N.S.) 256, autorisation de pourvoi refusée,
[1980] 1 R.C.S. v, la Cour d’appel de Terre-Neuve
a traité une cession générale de créances comp-
tables comme une garantie. En outre, dans I’arrét
R.V. Demmings & Co. c. Caldwell Construction
Co. (1955), 4 D.L.R. (2d) 465, la Cour d’appel du
Nouveau-Brunswick a statué qu’'une banque titu-
laire d’une cession générale de créances comp-
tables était un créancier garanti, sous réserve d’un
droit de rachat de la part de la société cédante.

Cette conclusion s’appuie également sur le rai-
sonnement suivi dans des affaires concernant une
situation semblable 2 celle engendrée par une ces®
sion générale de créances comptablecs. Pareils cas
se présentent lorsqu’un emprunteur consent A Ui
établissement de crédit une charge fixe ou un
mortgage sur ses stocks de marchandises et inven-
taire présents et futurs, tout en se réservant le droit
de les vendre dans le cours normal des affaires.

Dans I'art€t R. in Right of B.C. ¢. F.B.D.B.
(1987), 17 B.C.L.R. (2d) 273, le juge McLachlin
(maintenant juge de notre Cour) a examiné, au
nom de Ia Cour d’appel & la majorité, la fagon dont
les tribunaux ont traité de tels écrits et, ce faisant,
elle est arrivée a la conclusion suivante (3 la
p. 303):

[TRADUCTION] En général, la jurisprudence établit une
distinction claire entre les charges fixes et les charges
flottantes, ne reconnaissant rien entre les deux et consi-
dérant qu'une charge qui permet des opérations dans le
cours normal des affaires doit étre considérée comme
flottante . ..

Elle examine ensuite, aux pp. 303 et 304, s’il est
possible, sur le plan conceptuel, d’avoir une charge
fixe sur un stock de marchandises assortie d’une
autorisation de faire des opérations sur ces mar-
chandises, situation analogue & celle qui, selon les
établissements de crédit, existe lorsqu’il y a ces-
sion générale de créances comptables. Elle sou-
ligne, & la p. 305: °

[TRADUCTION] Selon le point de vue généralement
accepté [...] une telle charge devrait étre considérée
comme flottante et non fixe parce qu’elle ne comporte
pas une attribution définitive et irrévocable de biens au
créancier.
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She also observed that the English courts have spe-
cifically rejected the possibility of an absolute
assignment being coupled with a licence to deal (at
pp. 305-6):

... this theory was soon rejected by the English courts,
as is seen from the comments of Lord Buckley in Evans
v. Rival Granite Quarries Ltd., [1910] 2 K.B. 979 at 999
(C.A)

A floating security is not a future security; it is a
present security, which presently affects all the assets
of the company expressed to be included in it. On the
other hand, it is not a specific security; the holder
cannot affirm that the assets are specifically mort-
gaged to him. The assets are mortgaged in such a way
that the mortgagor can deal with them without the
concurrence of the mortgagee. A floating security is
not a specific mortgage of the assets, plus a licence to
the mortgagor to dispose of them in the course of his
business, but is a floating mortgage applying to every
item comprised in the security, but not specifically
affecting any item until some event occurs or some
act on the part of the mortgagee is done which causes
it to crystallize into a fixed security, [Emphasis added
by McLachlin J.A.]

In determining whether a particular charge over
book debts is fixed or floating, McLachlin J.A.
referred (at p. 307) to R. A. Pearce in “Fixed
Charges over Book Debts”, [1987] J. Bus. L. 18, at
p- 29:

... the essential characteristic for deciding whether a
charge of book debts is fixed or floating is whether
the book debts can be disposed of free from the
charge; if they can, the charge is a floating charge,
otherwise it is a fixed charge,

Modern authorities have accepted the either-or
approach to fixed and floating charges upon which the
courts settled in the late 19th and early 20th centuries.
For example, they accept the conclusion that a fixed
charge on book debts is inconsistent with the assignor
having the freedom to deal with proceeds in the course
of his business: see Siebe Gorman & Co. v. Barclays
Bank Lid., {1979] 2 Lloyd’s Rep. 143 (Ch. D.); Re
Armagh Shoes Ltd., [1982] N.I. 59 (Ch. D.); Re Keenan
Bros. Ltd. (1985), 5 LL.R.M. 641 (S5.C.). In Great Lakes

Elle a également fait remarquer que les tribunaux
anglais ont expressément écarté la possibilité d’une
cession absolue assortie d’une autorisation de faire
des opérations (aux pp. 305 et 306):

[TRADUCTION] . . . cette théorie a vite été rejetée par les
tribunaux anglais, comme I’indiquent les commentaires
de lord Buckley dans I'artét Evans c. Rival Granite
Quarries Ltd., [1910] 2 K.B. 979, 4 la p. 999 (C.A.):

Une charge flottante n’est pas une charge future;
c’est une charge actuelle qui gréve tous les biens de la
société spécifiés dans Pacte qui la constitue. Par con-
tre, il ne s’agit pas d’une charge spécifique; le titu-
laire ne peut soutenir qu'il posséde un mortgage spé-
cifique sur ces biens. Les biens sont grevés d’un
mortgage de telle facon que le débiteur sur mortgage
peut faire des opérations sur ces biens sans I’approba-
tion du créancier sur mortgage. Une charge flottante
n’est pas un mortgage spécifique sur les biens, assorti
d’une autorisation consentie au débiteur sur
mortgage de les aliéner dans le cours normal de ses
affaires; c'est pluiét un mortgage général qui gréve
tout bien visé par la charge, mais qui n’affecte pas
spécifiquement ces biens jusqu’a ce qu’un événement
donné se produise ou jusqu’a ce que le créancier sur
mortgage accomplisse un acte qui a pour effet de
transformer cette charge en charge fixe. [ltaliques
ajoutés par le juge McLachlin.)

Pour déterminer si une charge particuliére sur
des créances comptables est fixe ou flottante, le

juge McLachlin renvoie (a la p. 307) a Particle de

R. A. Pearce, intitulé «Fixed Charges over Book
Debts», [1987] J. Bus. L. 18, & la p. 29:

[TRADUCTION] . . . pour décider si une charge sur des
créances comptables est fixe ou flottante, il s agit
essentiellement de savoir si ces créances peuvent étre
aliénées libres et quittes de toute charge; dans 1’ affir-
mative, la charge est flottante, sinon elle est fixe.

En ce qui concerne les charges fixes et flottantes, la

jurisprudence moderne a accepté I’analyse dichoto-

mique & laquelle les cours de justice en sont arrivées a la
fin du XIX¢ siécle et au début du XXe¢ sidcle. Par
exemple, ils acceptent la conclusion qu’une charge fixe
sur des créances comptables est incompatible avec le
fait que le cédant ait la liberté de faire des opérations sur
les produits dans le cours de ses affaires: voir Siebe
Gorman & Co. c. Barclays Bank Ltd., {1979] 2 Lioyd’s
Rep. 143 (Ch. D.); Re Armagh Shoes Ltd., [1982] N.L

29
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Petroleum Co. v. Border Cities Qil Ltd., [1934] OR.
244, [1934] 2 D.L.R. 743 (C.A.), an assignment of book
accounts which permitted the debtor to continue to “col-
lect, get in, and deal with said debts, accounts, claims,
moneys, and choses in action in the ordinary course of
the business™ was held to be a floating charge. The same
result obtained in R. v. Lega Fabricating Ltd. (1980), 22
B.C.LR. 145 (S.C)).

She indicated that the sole exception to this rule
appeared to be the case of Evans Coleman and
Evans Ltd. v. RA. Nelson Construction Ltd.
(1958), 27 W.W.R. 38 (B.C.C.A), cited by Major
J. in his reasons. Significantly she went on to
observe at p. 307:

- Why did the courts reject the concept of a fixed
charge with a licence to deal? In doing so, they undenia-
bly limited the freedom of debtor and creditor to con-
tract as they might choose in an age when freedom of
contract was paramount. The answer, it may be sug-
gested, lies in the effects which recognition of such a
concept would have upon the rights of third parties and
general commercial activity, as well as the perceived
injustice of allowing the debtor to trade freely while
remaining imniune from the normal incidents of legal
process. As Fletcher-Moulton L.J. put it in Evans v
Rival Granite Quarries Ltd., supra (p. 995):

The results of such a contention are astonishing; it
means that by giving such a debenture a company
retains the full right of trading with untied hands and
at the same time obtains immunity from the operation
of all processes of law. I should be slow to come to
the conclusion that such an anomaly was recognized
by the law. Nor do I think that it is. A consideration
of the effect of floating charges and of the fact that
the freedom of the company to carry on its business is
not based on special words creating that freedom, but
on the nature of the charge itself, leads me to the con-
clusion that the right of the company to carry on its
business as it wills pending the enforcement of the
security must mean that it may carry it on in accor-
dance with law, including a liability to the processes
of the law if it does not pay ifs debts.

Finally, at p. 309, McLachlin J.A. concluded:

In general, the courts have been unwilling to character-
ize charges which permit the debtor to deal with his
property in the ordinary course of business as fixed

59 (Ch. D.); Re Keenan Bros. Ltd. (1985), 5 LLR.M.
641 (C.5.). Dans larrét Great Lakes Petroleum Co. c.
Border Cities Oil Ltd., [1934] O.R. 244, [1934] 2 D.L.R.
743 (C.A)), on a statué que constituait une charge flot-
tante une cession de créances comptables qui permettait
au débiteur de continuer de «percevoir et d’effectuer des
opérations sur lesdits comptes, créances, réclamations,
sommes et droits incorporels dans le cours normal des
affaires». On est arrivé  la méme conclusion dans R. c:
Lega Fabricating 1td. (1980), 22 B.C.LR. 145 (C.8.).

Le juge McLachlin a indiqué que la seule excep-
tion & cette régle semblait étre 1'arrét Evans
Coleman and Evans Ltd. ¢. R.A. Nelson Construc-
tion Lid. (1958), 27 W.W.R. 38 (C.A.C.-B.), que le
juge Major cite dans ses motifs. Fait révélateur,

elle ajoute, a la p. 307:

{TRADUCTION] Pourquoi les tribunaux ont-ils rejeté Ie
concept d'une charge fixe assortic d’une autorisation de
faire des opérations? Ce faisant, ils ont incontestable-
ment restreint la liberté des débiteurs et des créanciers
de contracter comme ils I"entendent & une époque ol
prédominait la liberté contractuelle. La réponse, peut-on
suggérer, réside dans les répercussions que la reconnais-
sance d’un tel concept aurait sur les droits des tiers et le
commerce en général, et dans I'injustice apparente de
permettre au débiteur de faire librement des opérations,
a I'abri de Iapplication normale de la loi. Comme le
lord juge Fletcher-Moulton I'affirme dans I’arrét Evans
¢. Rival Granite Quarries Lid., précité (p. 995):

Une telle prétention donne des résultals étonnants;
cela signifie qu’une société, qui consent une telle
débenture, conserve le plein droit de faire des opéra-
tions, sans aucune restriction, et qu’elle se trouve, en
méme temps, & I’abri de toute application de 1a loi. Je
devrais hésiter & conclure qu’une telle anomalic a été
reconnue par la loi. Je ne crois pas non plus que ce
soit le cas. L’examen de I'incidence des charges flot-
tantes et du fait que la liberté de la société d’exercer
ses activités est fondée non pas sur des termes spé-
ciaux établissant cette liberté, mais sur la nature de la
charge elle-méme, m’améne a conclure que le droit
de la société d’exercer ses activités a sa guise jusqu’a
I’exécution de la charge signifie qu’elle doit les exer-
cer conformément & la loi, tout en étant assujettie 2
I’application de la loi si elle ne paie pas ses dettes.

Enfin, le juge McLachlin conclut, & la p. 309:

[TRADUCTION] En général, les (ribunaux ont refusé de
qualifier de charges fixes, assorties d’une autorisation
de vendre, les charges qui permettent au débiteur de
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charges with licenses to sell. Rather, the couris have
characterized such charges as floating, with the result
that they give the chargeholder no priority over third
parties prior to crystallization. .. . In short, the answer
to the question of whether the courts have recognized a
fixed charge subject to a licence to sell in the ordinary
course of business isno . ...

The Significance of the Equity of Redemption

faire des opérations sur ses biens dans le cours normal
des affaires. Les tribunaux les ont plutdt qualifiées de
charges flottantes, ne conférant ainsi a leur titulaire
aucune priorité de rang sur des tiers avant la matérialisa-
tion. [...] Bref, il faut répondre par la négative & la
question de savoir si les tribunaux ont reconnu I’exis-
tence d’une charge fixe assortie d’une autorisation de
vendre dans le cours ordinaire des affaires . . .

L’importance du droit de rachat

For the resolution of these appeals, it is essential
that there be a clear recognition of the fundamental
difference between an absolute and a conditional
assignment of book debts. In an absolute assign-
ment, all interests are transferred and no property
remains in the hands of the assignor, It is, simply,
a sale of the book debts of the company. This is the
basis of the business of factoring. Factoring is
described in R. Burgess, Corporate Finance Law
(2nd ed. 1992), at p. 100, in this manner:

“Factoring is a legal relationship between a financial
institution (the factor) and a business concern (the cli-
ent) selling goods or providing services to trade cus-
tomers (the customers) whereby the factor purchases
the client’s book debts either with or without recourse
to the client and administers the client’s sales ledger.”

From this definition it is apparent that factoring
arrangements involve:

(1) the purchase of the client’s book debts;

(2) the taking over and administration of the client’s
sales ledger and credit control functions; and

(3) the provision to the client of finance which will
be a specified percentage of the nominal value of
the debts.

The author goes on (at p. 101) to consider the
requirements for an assignment of book debts
under English law and observes that to be effective
the assignment must be absolute. The text defines
“absolute”, in these terms:

The ordinary legal meaning of “absolute” is uncondi-
tional, so, for an assignment to be absolute, it must not

Pour trancher les présents pourvois, il est essen-
tiel de reconnaftre clairement la différence fonda-
mentale qui existe entre une cession absolue et une
cession conditionnelle de créances comptables.
Une cession absolue transfere tous les droits et
aucun bien ne demeure entre les mains du cédant.
C’est simplement une vente de créances comp-
tables de la société. Cest le fondement de 1’affac-
turage. Voici comment R. Burgess décrit I’affactu-
rage dans son ouvrage intitulé Corporate Finance
Law (28 éd. 1992), a la p. 100:

[TRADUCTION] «L’affacturage est une relation juri-
dique entre une institution financiere (la société d’af-
facturage) et une entreprise (le client) qui vend des
marchandises ou fournit des services a des clients
commerciaux (I'achalandage), en vertu de laquelle la
société d’affacturage achéte les créances comptables
du client avec ou sans le concours de ce dernier et en
administre le grand livre des ventes.»

Selon cette définition, une entente d’affacturage
semble comporter les éléments suivants:

1) Pachat des créances comptables du client,

2) T'acquisition et I’administration du grand livre des
ventes et des fonctions de contrdle du crédit du
client, et

3) le financement du client qui correspond & un pour-
centage précis de la valeur nominale des créances.

L’auteur examine ensuite (4 la p. 101) les exi-
gences d’une cession de créances comptables en
vertu du droit anglais et fait remarquer que pour
étre efficace une cession doit &tre absolue. L’au-
teur définit ainsi le terme [TRADUCTION] «absolu»:

[TRADUCTION] En droit, le terme «absolu» signifie
ordinairement inconditionnel, de sorte que pour qu’une
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be conditional in any way; specifically, it must not pur-
port to be by way of charge only.

A factoring of accounts receivable is based upon
an absolute assignment of them. It is in effect a
sale by a company of its accounts receivable at a
discounted value to the factoring company for
immediate consideration. In my view, s. 224 ITA
does protect those engaged in the factoring busi-
ness and those lending institutions that have suc-
ceeded in perfecting their security interest prior to
any intervention by the MNR. However, I cannot
accept the submission that Parliament, by this sec-
tion, intended to create an interest which was both
conditional as a security interest and at the same
time unconditional as an absolute assignment.
There cannot have been an intent to combine such
incompatible concepts.

Clearly a GABD does pot meet the standard
required for a factoring arrangement which
requires an absolute transfer of the proprietary
interest of the assignor in the book debts. Pursuant
to the instruments presented in this case the bor-
rower retains the right to redeem the book debts
once the debt is paid off. This right of redemption
irrefutably demonstrates that the assignment is
something less than absolute.

1 agree with the MNR that what the actual
equity of the borrower in the book debts may be
from time to time is irrelevant for the purpose of
determining the legal effect of the equity of
redemption. It would be absurd if a company were
to fluctuate between having title and not having
title to their book debts based on their ratio of debt
to assets. This is particularly true of a company
engaged in a seasonal business. Yet if a GABD is
treated as an absolute assignment, this can be the
only result, as the bank is limited to recovering the
amount of the loan. Since the bank could not
recover any book debts if the company had a sur-
plus in their account, the book debts would belong
to the company. When there was a deficit, some or
all of the book debts would belong to the bank.
Such a fluctuating state of affairs is inconsistent
with the certainty required in commercial matters.
1 believe that the correct view is that a GABD rep-

cession soit absolue, elle ne doit étre aucunement condi-
tionnelle; plus précisément, elle ne doit pas étre appa-
remment constituée par une charge seulement.

Un affacturage de comptes débiteurs est basé sur
leur cession absolue. C’est, en réalité, une société
qui vend, selon leur valeur actualisée, ses comptes
débiteurs a une société d’affacturage, moyennant
contrepartie immédiate. A mon avis, 'art. 224 LI
protége les sociétés d’affacturage et les établisser
ments de crédit qui ont réussi a réaliser leur garan=
tie avant I'intervention du MRN. Cependant, je ng
puis accepter I'idée que le Parlement a vouly, pat
cette disposition, créer un droit a la fois condition=
nel en tant que garantie, et inconditionnel en tang
que cession absolue. Il ne peut avoir eu I’ intentios
de combiner des concepts aussi incompatibles.

De toute évidence, une cession générale de
créances comptables ne satisfait pas au critere
d’une entente d’affacturage qui exige un transfert
absolu du droit de propriété que le cédant possede
sur les créances comptables. Conformément aux
écrits présentés en I'espece, I’emprunteur conserve
le droit de racheter les créances comptables une
fois la dette payée. Ce droit de rachat démontre de
fagon irréfutable que la cession n’est pas absolue.

Je suis d’accord avec le MRN pour dire qu’il
west pas pertinent de savoir quel peut étre, & oc-
casion, le droit réel de I'emprunteur sur les
créances comptables lorsqu’il s’agit de déterminer
Pincidence du droit de rachat sur le plan juridique.
Il serait absurde qu’une société puisse tantdt déte-
nir le titre sur ses créances comptables et tantét ne
pas le détenir, selon son ratio d’endettement. Cela
est particulierement vrai dans le cas d’une entre-
prise saisonniére. Cependant, si I’on considére une
cession générale de créances comptables comme
une cession absolue, c’est exactement ce qui se
passe puisque la banque ne peut recouvrer que le
montant du prét. Puisque la banque ne pourrait
recouvrer aucune créance comptable si la société
accusait un surplus a son compte, les créances
comptables appartiendraient a la société. En cas de
déficit, une partie ou la totalité des créances comp-
tables appartiendraient 4 la banque. Une situation
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resents a security interest with the legal title being
with the lender and the equitable title remaining
with the borrower. This is supported both by the
jurisprudence and by the wording of the section.

This Court, in Federal Business Development
Bank v. Quebec (Commission de la santé et de la
sécurité du travail), [1988] 1 S.C.R. 1061, inter-
preted “property of a bankrupt” in what is now s.
67 of the Bankruptcy and Insolvency Act, R.S.C.,
1985, c. B-3, as including property subject to a
security interest, even when the legal title to the
property is transferred to the security holder. This
indicates that the concept of “property” is not so
narrow as to encompass only legal title. It would
be inconsistent to hold in this case that a transfer
of legal title by means of a GABD is an absolute
transfer when it has already been held in another
that an equity of redemption is a property interest
which remains with the borrower.

The recent case of Canada v. National Bank of
Canada, [1993] 2 F.C. 206, applied Federal Busi-
ness Development Bank v. Quebec (Commission de
la santé et de la sécurité du travail), supra, to pro-
vide an appropriate answer to the question as to
whether or not a borrower under a GABD retains a
property interest in the book debts. Rothstein J.
held (at pp. 224-25):

Based on the reasoning of Houlden J. in Re Brovdon
Printers, supra, as approved by Lamer I. in Federal
Business Development Bank, supra, the right of redemp-
tion of the book debts, in my view, comes within the
definition of “property” in the Bankruptcy Act. As such,
the reasoning of Lamer I. in Federal Business Develop-
ment Bank would apply and the book debts would con-
stitute “property of the bankrupt” for purposes of sub-
section 107(1) of the Bankruptcy Act.

In summary, an assignment cannot be both abso-
lute and yet leave an equity of redemption in the

aussi changeante est incompatible avec la certitude
requise en matiére commerciale. A mon avis, il est
correct d’affirmer qu’une cession générale de
créances comptables représente une garantie dont
le titre en comumon law appartient au préteur et le
titre en equity continue d’appartenir & I’emprun-
teur. C’est ce que confirment la jurisprudence et le
texte de la disposition en cause.

Dans ["arrét Banque fédérale de développement
¢. Québec (Commission de la santé et de la sécu-
rité du travail), [1988] 1 R.C.S. 1061, notre Cour a
affirmé que 'expression «biens d’un failli» conte-
nue dans ce qui constitue maintenant [’art. 67 de la
Loi sur la faillite et Uinsolvabilité, 1.R.C. (1985),
ch. B-3, comprend les biens assujettis 4 une garan-
tie, méme lorsque le titre de propriéié du bien en
cause est transféré au titulaire de la garantie. Cela
indique que le concept des «biens» n’est pas res-
trictif au point de ne viser que le titre de propriété.
11 serait contradictoire de statuer en I'espéce qu'un
transfert de titre de propriété au moyen d’une ces-
sion générale de créances comptables est absolu
alors qu’il a déja été statué dans un autre arrét
qu’un droit de rachat est un droit de propriété qui
continue d’appartenir a 'emprunteur.

Dans la décision récente Canada c. Bangue
Nationale du Canada, [1993] 2 C.F. 206, on a
appliqué I'arrét Banque fédérale de développement
c. Québec (Commission de la santé et de la sécu-
rité du travail), précité, pour déterminer si un
emprunteur sous le régime d’une cession générale
de créances comptables conserve un droit de pro-
priété sur les créances comptables. Le juge
Rothstein conclut, aux pp. 224 et 225:

A la lumigre du raisonnement tenu par le juge Houlden
dans Re Broydon Printers, supra, et approuvé par le
juge Lamer dans Banque fédérale de développement,
supra, jestime que le droit de racheter les comptes
clients s’accorde avec la définition de «biens» de la Loi
sur la faillite. Puisqu’il en est ainsi, ¢’est le raisonne-
ment tenu par le juge Lamer dans Bangue fédérale de
développement qui s’ applique en 'espéce et les comptes
clients représentent des «biens du failli» au sens du
paragrapbe 107(1) de la Loi sur la faillite.

En résumé, une cession ne peut 2 la fois étre abso-
Jue et laisser au cédant un droit de rachat. Le fait
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form of the right to redeem with the assignor. The
retention of an equity of redemption is consistent
with a security interest and not with an absolute
assignment. A GABD simply cannot constitute an
absolute transfer of property.

This conclusion is supported by s. 63 of the
Alberta Personal Property Security Act, S.A. 1988,
c. P-4.05, which stipulates the basis upon which
the right of redemption in personal property,
including book debts, will be terminated. There
must be either a disposition of the collateral by the
secured party or an irrevocable election made by
the secured party creditor under s. 62 of the Act to
take the collateral. In the absence of these events,
the debtor has certain rights under the section to
redeem the collateral. The facts presented on these
appeals do not disclose whether the lending institu-
tions prior to receiving notice from the MNR, sold
or transferred the book debts, or met the requisite
conditions in order to be deemed irrevocably to
have taken the collateral. If they did not, it would
appear that the debtor companies still retained a
right of redemption under the statute.

I would further add that to conclude that a
GABD results in a change of ownership as a result
of its absolute nature rather than constituting col-
lateral security for a debt will have serious impli-
cations. It could, for example, result in a change in
the ordering of priorities provided by the Barnk-
ruptcy and Insolvency Act, the Companies’ Credi-
tors Arrangement Act, R.5.C., 1985, c¢. C-36, and
the Canada Business Corporations Act, RS.C.,
1985, c. C-44. Further, it could constitute the
means by which an unscrupulous debtor company,
knowingly or unknowingly abetted by a creditor
company, could so order its affairs that many other
bona fide creditors could be adversely affected.

Summary

In Friesen, supra, it was held that the words of
the Income Tax Act should be given their plain and
ordinary meaning in accordance with the structure
and purpose of the Act. It is clear that in enacting

de conserver un droit de rachat est compatible avec
Pexistence d’une garantie et non d’une cession
absolue. Une cession générale de créances comp-
tables ne peut tout simplement pas constituer un
transfert absolu de propriété.

Cette conclusion est étayée par l'art. 63 de la
Personal Property Security Act de I’ Alberta, S.A.
1988, ch. P-4.05, qui prévoit les cas ot il y a
extinction du droit de rachat de biens meubles, ¥
compris des créances comptables. Il doit y avoir
aliénation par le créancier garanti du bien donné en
garantie ou encore, en vertu de I'art. 62 de la Loi,
un choix irrévocable du créancier garanti de pren-
dre le bien donné en garantie. Hormis ces cas, l¢
débiteur posséde, en vertu de l'art. 63, certains
droits de racheter le bien donné en garantie. Dang
les présents pourvois, les faits ne révelent pas si les
établissements de crédit avaient, avant de recevoir
'avis du MRN, vendu ou transféré les créances
comptables, ou satisfait aux conditions requises
pour étre irrévocablement réputés avoir pris le bien
donné en garantie. Il semblerait que, s’ils ne 'ont
pas fait, les sociétés débitrices conservent encore
un droit de rachat en vertu de la Loi.

Jajouterais qu’il y aurait de graves répercus-
sions & conclure qu’une cession générale de
créances comptables donne lieu, en raison de son
caractére absolu, 2 un transfert de propriété, au lieu
de constituer une garantie accessoire pour le paie-
ment d’une créance. Il pourrait en résulter, par
exemple, une modification de 1'ordre de priorité
prévu par la Loi sur la faillite et 'insolvabilité, la
Loi sur les arrangements avec les créanciers des
compagnies, L.R.C. (1985), ch. C-36, et la Loi sur
les sociétés par actions, LR.C. (1985), ch. C-44.
De plus, cela pourrait permettre a un débiteur sans
scrupule, encouragé sciemment ou a son insu par
une société créanciére, d’organiser ses affaires de
fagon a léser de nombreux autres créanciers de
bonne foi.

Résum