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I, COURTNEY MADISON, of the City of Toronto, in the Province of Ontario, MAKE 
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1. I am a lawyer at Ryan Naimark Professional Corporation operating as Naimark Law Firm, 

lawyers for the new counsel, Ryan Naimark Professional Corporation, as such have 
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knowledge of the matters to which I hereinafter depose, save and except where I specify to 

be based on information and belief, in which case I verily do believe them to be true. 

2. In my practice, I handle claims where I was retained shortly after a client’s loss, and I also 

handle claims where the client has transferred to our law firm after terminating a retainer 

agreement with their prior lawyer(s).  

3. In cases where I assume carriage of a client’s file midway through litigation, I write counsel 

requesting the client’s file and will typically agree to protect the reasonable costs of the 

prior counsel’s legal fees from any future settlement subject to my client’s right to an 

assessment pursuant to the Solicitors’ Act. Attached hereto and marked as Exhibit “A” is 

a true copy of an example of a letter our office has provided to prior counsel.  

4. I verily believe that this is standard practice for our firm and other plaintiff injury firms. 

This is based on my experience at Naimark Law Firm and the occasional letters our office 

has received from other personal injury firms that reflect similar terms.  

BDPC Client Files  

5. I am advised by Anita Aulach, our firm’s Director of Operations, and do verily believe that 

our firm has been retained by approximately 50 former clients from Brad Duby 

Professional Corporation (“BDPC”).  

6. Based on a review of our firm’s internal and confidential records, I verily believe that there 

are different retainer agreements that our firm has negotiated with the clients we have 

accepted from BDPC. 
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7. In some cases, our firm has agreed upon settlement to pay any fees owing BDPC from our 

firm’s legal fees in an amount that is subject to the client’s right of an assessment.  

8. In other cases, the clients have agreed to pay for BDPC fees in an amount that is also 

subject to the client’s right of an assessment.  

9. There are no arrangements that consider a ‘sliding fee structure’ as proposed by the 

Receiver on behalf of The Toronto-Dominion Bank.  

10. Based on review of the former BDPC client files, I do verily believe that the late Brad 

Duby had committed fraud against some clients.  For instance, there are some client files 

where Mr. Duby entered into settlement agreements on behalf of the clients without 

their consent, had forged documents, retained settlement monies and took our high 

interest rate loans on behalf of the clients without their knowledge.   I understand in 

some instances he may also have rendered disbursement accounts to counsel with those 

disbursements left unpaid.  

11. In some cases, our firm has applied to the Law Society of Ontario (“LSO”) 

Compensation Fund for the former BDPC clients.   

12. I have recently applied to the LSO Compensation Fund in one matter given the issues noted 

in paragraph 10, above.  

13. Based on review of the former BDPC client files, I do verily believe that Mr. Duby’s 

handling of some of the client files has negatively affected the settlement value for the 

client’s claim(s). For instance, in respect of some files, Mr. Duby has missed limitations, 

has failed to respond to correspondences from the insurance company, has failed to request 
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and provide records, or obtain reports that support the client’s position. This has also 

increased the amount of time my colleagues, clerks and staff have had to spend and 

continue to do so, to address the issues caused by BDPC poor handling of the files.  

14. I verily believe that our firm may not be able to continue to act for some of the former 

BDPC clients should a ‘sliding fee structure’ be imposed.  

15. When our firm agreed to accept the former BDPC client’s there was no ‘sliding fee 

structure’ proposed or contemplated. Our firm agreed to enter into the retainers on the 

understanding that while there may be some fees owed to BDPC, these would be subject 

to the client’s right of an assessment. 

16. I verily believe that any ‘sliding fee structure’ would be disproportionate to the final 

settlement amount achieved and the amount our firm may claim for legal fees given the 

increase in the time and money our firm has to date, expended on these files.  

17. I verily believe the proposed ‘sliding fee structure’ would not enhance access to justice or 

serve the client’s best interest. This is because the ‘sliding fee structure’ would run contrary 

to a client’s legal right to assessment pursuant to the Solicitors’ Act. It could also leave 

some clients with no legal representation as it may not be possible for our firm to continue 

to act for some client’s on a continued contingency fee should the ‘sliding fee structure’ be 

imposed. 

18. I further understand that a client cannot execute their right to assessment legal fees, until a 

fee account is rendered by their counsel. On review of the files, I do not see that our clients, 

formerly represented by Mr. Duby were ever rendered a statement of account for legal fees.  
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There is a general list of disbursements, but some are not itemized and some appear to be 

incorrect.  

19. I verily believe that our firm has reached out to the Receiver in each case where a client 

file is close to resolving to negotiate BPDC legal fees. Attached hereto and marked as 

Exhibit “B” are true copies of correspondences to Receiver in relation to one file, redacted 

accordingly.  

20. I verily believe that any ‘sliding fee structure’ only serves the interest of the Receiver.  

21. I verily believe that BDPC retainer agreements do not provide for a ‘sliding fee structure’ 

as proposed by the Receiver. Attached hereto and marked as Exhibit “C” are a true copies 

of some of the BDPC retainer agreements, redacted accordingly.   

22. I make this affidavit to oppose the Receiver’s proposed ‘sliding fee structure’ and its 

request for privileged settlement information as outlined at paragraphs 1(c) and (d) of the 

Moving party’s Notice of Motion and for no other or improper purpose.  

 

SWORN by COURTNEY MADISON at the 
City of Toronto, in the Province of Ontario, 
before me on September 15, 2022, in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely. 
 

 

 

Commissioner for Taking Affidavits 
(or as may be) 

  

 COURTNEY MADISON  
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As I explained to you on our call, I cannot agree to a fixed percentage for all the files as this would 
not be in the best interest for some clients and I have an obligation to act in the best interest for each 
and every one of my clients. I informed you that while there are some files where Mr. Duby did some 
work, there are also files where no work was completed and some files where Mr. Duby had 
committed fraud by entering settlement agreements on behalf of the clients without consent, forging 
documents and retaining settlement monies.     

I have asked that you provide me with accounts on behalf of Mr. Duby so I can provide these to the 
clients and seek instructions to which you asked that I provide you with a proposal instead. This is not 
customary nor industry practice. Having said that, I have made further inquiries with respect to  

tort case to determine the extent of Mr. Duby’s work on the file.  

The defendant’s lawyer has confirmed that Mr. Duby was able to serve the defendant with the 
Statement of Claim directly so there was no motion to effect subservice and/or validate service. In 
fact, there have been no motions brought by either party throughout the litigation.   

The defendant’s lawyer also confirmed that his client had offered to admit liability for the accident 
which was accepted by Mr. Duby. As such, Mr. Duby did not examine the defendant at the 
examinations for discovery. The only examination that took place was for  which was 
completed by the defendant’s lawyer on November 18, 2020. We have confirmed with the court 
reporting centre that Mr. Duby attended the examination with  which was completed in 
under 5 hours (from 10 a.m. to 2:45 p.m.).  

The defendant’s lawyer has also advised that Mr. Duby’s office did not subsequently provide any 
undertakings following the examination of . The only undertakings received by the 
defendant were the undertakings my office provided after taking over the file. 

In light of above, I am prepared to recommend all-inclusive for legal fees plus 
disbursements for a resolution of this matter on a full and final basis which I believe is reasonable.  I 
require a response within the next three business days on whether this would be acceptable and I will 
seek instructions from my client. Should this not be acceptable then please immediately take the 
necessary steps to have Mr. Duby’s account assessed.  

Please also provide us with the accounts for Mr. Duby’s other former clients. I look forward to hearing 
from you. 

Yours very truly, 

Ryan Naimark 
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files; provided that the Receiver sha   ed to keep information that is confidential 
and/or privileged contained in the Debtor’s client files (the “Confidential Information”) as 
such, subject to paragraph 17 belo   l comply with any and all laws and regulations 
applicable to the maintenance and transfer of any such Records or files to any successor or 
substituting lawyer. 
 
17. THIS COURT ORDERS that LSO and the Receiver shall be permitted, and are hereby 
authorized, to disclose to and share with legal counsel to each of TD Bank, Easy Legal 
Finance Inc., and Bridgepoint Financial Services, the Debtor’s secured creditors 
(“Counsel”), such Records and/or information relating to the Debtor’s client files, which 
may include Confidential Information related to the specific files for which the secured 
creditor has provided funding to the Debtor or its clients; provided that any such disclosure 
of Confidential Information to Counsel shall be subject to privilege attaching to any 
solicitor-client communication and shall keep such information confidential and shall 
comply with statutory provisions prohibiting such disclosure to third parties. 

 
You should already be in possession of the file from the LSO, but if not then please write to the 
LSO to obtain a copy of the file as it appears they have the authority to provide this to you pursuant 
to the Appointing Order.  
 
In terms of items 2 and 3, we cannot provide you with details of the settlement of  
claim or details of our legal account as this is captured by solicitor-client privilege. We note that 
paragraph five of the Appointing Order in which you are relying on (in addition to paragraph 6), 
specifically states that “nothing in this paragraph 5 or in paragraph 6 of this Order shall 
require the delivery of Records, or the granting of access to Records, which may not be 
disclosed or provided to the Receiver due to the privilege attaching to solicitor-client 
communication or due to statutory provisions prohibiting such disclosure”.  
 
In any event, we cannot provide you with the information you are seeking as there has been no 
settlement of  claim and therefore, there has been no account rendered.  
cannot provide settlement instructions without understanding how much she is to receive in-pocket 
and we cannot advise  of this amount as we do not know how much BDPC is seeking 
for prior legal fees. We have asked that you provide us with an account so that we may inform  

but you have not done so. We ask that you please advise how much you are seeking so that 
we can obtain instructions from  
 
No settlement has been reached and no settlement can be reached without this information. As 
indicated in our prior telephone discussion with Mr. Lem and reiterated in our prior 
correspondence, we cannot agree to a fixed percentage for all the files as this would not be in the 
best interest for all the clients and my obligation is to act in the best interest for each and every 
client. As you are aware, there are files where Mr. Duby had committed fraud by entering 
settlement agreements on behalf without the clients’ consent, forging documents and retaining 
settlement monies.  
 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “B” referred to in the Affidavit of Courtney Madison 
sworn by Courtney Madison at the City of Toronto, in the Province 
of Ontario, before me on September 15, 2022 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

  

 
 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “C” referred to in the Affidavit of Courtney Madison 
sworn by Courtney Madison at the City of Toronto, in the Province 
of Ontario, before me on September 15, 2022 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

  

 
 



































 

  

THE TORONTO-DOMINION BANK -and- BRAD DUBY PROFESSIONAL CORPORATION  
Plaintiff  Defendant 

 
 Court File No. Court File No.: CV-21-00657656-00CL  
 
 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
  
 

PROCEEDING COMMENCED AT 
TORONTO 

 

 
 

AFFIDAVIT OF COURTNEY MADISON  

  
NAIMARK LAW FIRM 
141 Adelaide Street West, Suite 330 
Toronto ON  M5H 3L5 
 
Ryan Naimark (40960R) 
rnaimark@naimarklaw.com  
Tel: 416-366-7246 
 
 
Lawyers for the Responding Party (new counsel),  
Ryan Naimark Professional Corporation  
 

   



THE TORONTO-DOMINION BANK -and- BRAD DUBY PROFESSIONAL CORPORATION
Plaintiff Defendant 

Court File No. Court File No.: CV-21-00657656-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

PROCEEDING COMMENCED AT 
TORONTO 

MOTION RECORD OF THE RESPONDING PARTY 
(NEW COUNSEL), NAIMARK LAW FIRM

NAIMARK LAW FIRM 
141 Adelaide Street West, Suite 330 
Toronto ON  M5H 3L5 

Ryan Naimark (40960R) 
rnaimark@naimarklaw.com  
Tel: 416-366-7246 

Lawyers for the Responding Party (new counsel), 
Ryan Naimark Professional Corporation  




