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Court File No.: CV-21-00657656-00CCL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 
B E T W E E N : 
 

THE TORONTO DOMINION BANK 
Applicant 

 
- and - 

 
BRAD DUBY PROFESSIONAL CORPORATION 

 
Respondent 

 
RESPONDING AFFIDAVIT OF AIDAN VINING 

   

 

  I, Aidan Vining of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

 

1. I am a member of the firm of McLeish Orlando LLP, lawyers for Anne Marie 

Al-Borno, a former client of the Respondent, Brad Duby Professional Corporation, and as 

such have knowledge of the matters to which I hereinafter depose. Where the facts set 

out in my Affidavit are based on information provided to me by others, I have set out the 

source of the information in this Affidavit and I believe those facts to be true.  

 

2. I have reviewed the responding motion record and factum prepared by Ms. 

Savannah Chorney, and I am in agreement with the relief she seeks in relation to 

opposing the implementation of the “sliding fee schedule”.  

 

THE NATURE OF ANNE MARIE AL-BORNO’S RETAINER AGREEMENTS 

3. Anne Marie Al-Borno was involved in a motor vehicle collision on June 19, 

2020. Now shown to me and attached as Exhibit “A” to this my Affidavit is a true copy 

of the Motor Vehicle Collision Report dated June 19, 2020. 

 



 

4. As a result of the collision, on July 24, 2020, Ms. Al-Borno retained the 

services of the deceased, Brad Duby.  

 
5. Following Mr. Duby’s death on January 28, 2021, Ms. Al-Borno retained my 

office on April 16, 2021.  

 
6. The retainer that Mr. Duby and Ms. Al-Borno signed for the purposes of her 

accident benefit claim indicated that should Ms. Al-Borno retain new counsel, her new 

counsel would pay disbursements in full and honour the fee account for work performed 

to the time of termination of the retainer, at the hourly rates set out in Tariff A for solicitors’ 

fees under Rule 58.05 of the Rules of Civil Procedure. Now shown to me and attached 

as Exhibit “B” to this my Affidavit is a true copy of the accident benefit retainer agreement 

that Ms. Al-Borno signed with Mr. Duby dated Agreement dated July 24, 2020.  

 

7. The retainer that Mr. Duby and Ms. Al-Borno signed for the purposes of her 

tort claim, provided that if Ms. Al-Borno chose to terminate the agreement, she agreed to 

pay the disbursements and reasonable charges for the work accomplished to the date 

the retainer was terminated. The reasonable charges were stated to include, among other 

factors, the time and effort expended, and the usual hourly rates of the firm as set out in 

the retainer agreement. Now shown to me and attached as Exhibit “C” to this my Affidavit 

is a true copy of the tort retainer agreement that Ms. Alborno signed with Mr. Duby dated 

July 24, 2020. 

 

THE INAPPROPRIATENESS OF THE SLIDING FEE SCALE 

8. Mr. Duby completed a very limited amount of work on Ms. Al-Borno’s file.  

For instance, Mr. Duby did not issue a Statement of Claim on behalf of Ms. Al-Borno. On 

June 18, 2021, my office issued the Statement of Claim on behalf of Ms. Al-Borno. Now 

shown to me and attached as Exhibit “D” to this my Affidavit is a true copy of the 

Statement of Claim issued on June 18, 2021.  
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Court File No.:    
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 
B E T W E E N : 
 

ANNE MARIE AL-BORNO 
 

Plaintiff 
 

- and - 
 
 

MAJID ALWAHAH 
 

Defendant 
 

STATEMENT OF CLAIM 
 
TO THE DEFENDANT: 
 
   A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the 
Plaintiff.  The claim made against you is set out in the following pages. 
 
 IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting 
for you must prepare a Statement of Defence in Form 18A prescribed by the Rules of 
Civil Procedure, serve it on the Plaintiff’s lawyer or, where the Plaintiff does not have a 
lawyer, serve it on the Plaintiff, and file it, with proof of service in this court office, WITHIN 
TWENTY DAYS after this Statement of Claim is served on you, if you are served in 
Ontario. 
 
 If you are served in another province or territory of Canada or in the United States 
of America, the period for serving and filing your Statement of Defence is forty days.  If 
you are served outside Canada and the United States of America, the period is sixty days. 
 
 Instead of serving and filing a Statement of Defence, you may serve and file a 
Notice of Intent to Defend in Form 18B prescribed by the Rules of Civil Procedure.  This 
will entitle you to ten more days within which to serve and file your Statement of Defence. 
 
 IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF 
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL 
FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL 
AID OFFICE. 
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 IF YOU PAY THE PLAINTIFF’S CLAIM, and an amount to be determined for costs, 
within the time for serving and filing your Statement of Defence you may move to have 
this proceeding dismissed by the court.  If you believe the amount claimed for costs is 
excessive, you may pay the Plaintiff’s claim and $400.00 for costs and have the costs 
assessed by the court. 
 
 TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has 
not been set down for trial or terminated by any means within five years after the action 
was commenced unless otherwise ordered by the court. 
 
 
Date           June 18, 2021      Issued by          

              Local Registrar 
 
 Address of Court Office: 
 
 Superior Court of Justice  

7755 Hurontario Street  
Brampton, Ontario 
L6W 4T6 

 
 
TO:  MAJID ALWAHAH 

 89 Calm Waters Crescent 
 Brampton, Ontario  
 L6V 4S2 
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C L A I M 

1. The Plaintiff claims against the Defendant for the following:  

(a) Non-pecuniary damages in the sum of $1,000,000.00.  

(b) Pecuniary damages in the sum of $5,000,000.00.  

(c) Pre-judgment interest pursuant to section 128 of the Courts of Justice Act, 

R.S.O. 1990, Chapter C.43.  

(d) Post-judgment interest pursuant to section 129 of the Courts of Justice Act, 

R.S.O., 1990, Chapter C.43.  

(e) Her costs of this action and Harmonized Sales Tax on costs.  

(f) Such further and other relief as this Honourable Court deems just. 

 

THE PARTIES 

2. The Plaintiff, Anne Marie Al-Borno, lives in the City of Mississauga, in the 

Regional Municipality of Peel, and at all material times was the operator of a 2018 Volvo 

motor vehicle bearing Ontario licence plate number BXYT 202 (the "Al-Borno vehicle").  

 

3. The Defendant, Majid Alwahah, lives in the City of Brampton, in the Regional 

Municipality of Peel, and at all material times was the operator and owner of a 2010 Dodge 

motor vehicle bearing Ontario licence plate number BLRN 677 (the " Alwahah vehicle"). 
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THE COLLISION  

4. On Friday, June 19, 2020, at approximately 6:28 p.m., in the City of 

Mississauga, in the Regional Municipality of Peel, the Plaintiff was driving the Al-Borno 

vehicle westbound on Lorne Park Road towards its intersection with Queen Street 

West/Alberston Crescent. Albertson Crescent turns into Queen Street West just north of 

Lorne Park Road.  At the same time, the Defendant, Majid Alwahah, was driving the 

Alwahah vehicle northbound on Alberston Crescent/Queen Street West towards the same 

intersection. The intersection is controlled by a stop sign for northbound and southbound 

traffic only.  Suddenly and without warning, the Defendant, Majid Alwahah, failed to stop 

for the stop sign, drove into the intersection, and crashed into the Al-Borno vehicle.  As a 

result of the collision, the Plaintiff suffered serious injuries.   

 

ALLEGATIONS OF NEGLIGENCE  

5. The Plaintiff states that the injuries suffered by her were caused solely by 

the negligence of the Defendant, the particulars of which are as follows:  

(a) He failed to bring the Alwahah vehicle to a stop immediately before entering 

Lorne Park Road and Queen Street West/Albertson Crescent.  

(b) He entered Lorne Park Road from Albertson Crescent without first 

ascertaining that he could do so in safety.  

(c) He failed to obey the stop sign at the said intersection. 

(d) He drove the Alwahah vehicle directly into the path of the Al-Borno vehicle.  

(e) He failed to keep a proper lookout.  

(f) He failed to have or maintain the Alwahah vehicle under proper control.  
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(g) He was travelling at too high a rate of speed in the circumstances.  

(h) On the occasion in question, he was an incompetent driver, lacking in 

reasonable skill and self-command, and ought not to have attempted to 

operate a motor vehicle.  

(i) Even after the danger of a collision arose, he could, by the exercise of 

reasonable care, have avoided the same, but he failed to do so.  

(j) At the time, his faculties of observation, perception, judgment and self-

control were impaired due to alcohol and drugs and due to his physical and 

mental condition, he was incompetent to operate a motor vehicle with 

normal and reasonable care and attention.  

(k) He created a situation of danger from which the Plaintiff, despite all 

reasonable efforts and precautions, was unable to extricate herself.  

(l) He failed to give any warning of the approach of the Alwahah vehicle, 

though such warning was reasonably necessary under the circumstances.  

(m) He failed to give the Al-Borno vehicle the right-of-way to which it was 

entitled. 

(n) He failed to have the Alwahah vehicle in a proper state of mechanical repair 

suitable for the safe use thereof on a highway.  

(o) He failed to have the brakes on the Alwahah vehicle in a proper working 

order or in the alternative, he failed to properly apply the same or at all. 

(p) He was texting, dialing, talking, or otherwise using a mobile or electronic 

device just before the collision and at the time of the collision. 
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(q) In the five years before the collision, Majid Alwahah attended on his family 

doctor, other physicians, and an optometrist for various ailments and poor 

vision and was prescribed medication and corrective glasses for these 

ailments and poor vision and the various ailments themselves, and the 

medications, and the side effects to the medications, and the poor vision 

and failure to wear corrective glasses, impaired his ability to drive and his 

ability to maintain a driver's licence and notwithstanding his own knowledge 

of this, advice from various health professionals not to drive or to drive only 

under limited circumstances, he drove in any event.  

 

INJURIES AND SYMPTOMS  

6. As a result of the negligence of the Defendant, the Plaintiff sustained 

permanent serious disfigurement and permanent serious impairment of an important 

physical, mental and psychological function. The injuries suffered by the Plaintiff include: 

 Injuries to her head and brain. 

 Injuries to her neck, back and spine. 

 Injuries to her lower extremetries, including a lisfranc fracture of her right 

foot requiring open reduction and internal fixation surgical intervention. 

 Various lacerations, abrasions and contusions.   

 A spraining, straining and tearing of the muscles, tendons, ligaments, discs, 

nerves and vessels throughout her body. 
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7. The injuries were accompanied by headaches, dizziness, shock, anxiety, 

depression, emotional trauma, chronic pain, insomnia, weakness, diminished energy and 

stiffness which continue to the present and will continue in the future.  

 

PAIN AND SUFFERING AND LOSS OF ENJOYMENT OF LIFE  

8. The Plaintiff has sustained and will continue to sustain pain and suffering, 

a loss of enjoyment of life and a loss of amenities. The Plaintiff is unable to participate in 

those recreational, social, household, athletic, educational and employment activities to 

the extent to which she participated in such activities prior to the collision.  

 

TREATMENT AND CARE  

9. As a further result of the negligence of the Defendant, the Plaintiff has 

undergone and will continue to undergo in the future, hospitalization, surgery, therapy, 

rehabilitation, attendant care, the use of specialized equipment and other forms of 

medical treatment and health care. In addition, the Plaintiff has received and will continue 

to receive medication.  

 

COST OF CARE  

10. The Plaintiff has incurred and will continue to incur expenses, including 

expenses for hospitalization, surgery, medication, therapy, rehabilitation, attendant care, 

specialized equipment, medical treatment and other forms of care, the full particulars of 

which expenses are not within the Plaintiff’s knowledge at this time.  
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LOSS OF HOUSEHOLD AND HOME MAINTENANCE CAPACITY 

11. The Plaintiff is unable to perform household and home maintenance chores 

for herself to the extent that she was able to do so before the collision and resultant 

injuries. The Plaintiff has suffered a loss of housekeeping and home maintenance 

capacity and she will require assistance in the future to complete such chores.  

 

LOSS OF INCOME  

12. The Plaintiff has sustained a loss of income and will continue to sustain a 

loss of income, a loss of competitive advantage in the employment field, a loss of income 

earning potential and a diminution of income earning capacity. 

 

OTHER PECUNIARY DAMAGES 

13. As a result of the negligence of the Defendant, the Plaintiff has suffered 

other pecuniary damages up to the present and will continue to suffer pecuniary damages 

in the future, the full particulars of which are not known at this time. 

 

APPLICABLE STATUTES  

14. The Plaintiff pleads and relies upon the provisions of the Highway Traffic 

Act, R.S.O. 1990, Chapter H.8, as amended, and the Insurance Act, R.S.O. 1990, 

Chapter 1.8, as amended.  
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PLACE OF TRIAL 

15. The Plaintiff proposes that this action be tried at the City of Brampton, in the 

Regional Municipality of Peel. 

 
 
June 18, 2021 McLEISH ORLANDO LLP  
 Lawyers 
 151 Yonge Street 
 Suite 1800 
 Toronto, Ontario   
 M5C 2W7 
 
 DALE V. ORLANDO   
 L.S.O. No.:  A038379B 
 LINDSAY CHARLES 
 L.S.O. No.:  65827A 
 Tel.: 416-366-3311  
 Fax: 416-366-3330 
 
 Lawyers for the Plaintiff 
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