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AMENDED this day of REW ent

October, 2022 Pursuant to
Rule 3.62
dated the 31 day of October, 2022 [Rule 6.3

COURT FILE NUMBER 2003-06728

COURT COURT OF KING’S BENCH OF ALBERTA

JUDICIAL CENTRE EDMONTON

féggg;gils\ﬁs BY ROMSPEN MORTGAGE LIMITED PARTNERSHIP AND

COUNTERCLAIM) ROMSPEN INVESTMENT CORPORATION
3443 ZEN GARDEN LIMITED PARTNERSHIP, LOT 11 GP
LTD., LOT 11 LIMITED PARTNERSHIP,

gif&?ﬁ;;g ?SY ECO-INDUSTRIAL BUSINESS PARK INC., ABSOLUTE

COUNTERCLAIM) ENERGY RESOURCES INC., ABSOLUTE
ENVIRONMENTAL WASTE MANAGEMENT INC. AND
DANIEL ALEXANDER WHITE
3443 ZEN GARDEN LIMITED PARTNERSHIP, LOT 11 GP
LTD., LOT 11 LIMITED PARTNERSHIP,

PLAINTIFFS BY ECO-INDUSTRIAL BUSINESS PARK INC., ABSOLUTE

COUNTERCLAIM ENERGY RESOURCES INC., ABSOLUTE
ENVIRONMENTAL WASTE MANAGEMENT INC. AND
DANIEL ALEXANDER WHITE
ROMSPEN MORTGAGE LIMITED PARTNERSHIP,

gg&ﬂ%ﬁg{ig}( ROMSPEN INVESTMENT CORPORATION, RICHARD
WELDON and WESLEY ROITMAN

COURT FILE NUMBER 1903-21473

COURT COURT OF KING’S BENCH OF ALBERTA

JUDICIAL CENTRE EDMONTON
LOT 11 LIMITED PARTNERSHIP by its general partner
LOT 11 GP LTD., ECO-INDUSTRIAL BUSINESS PARK

APPLICANTS INC., ABSOLUTE ENERGY RESOURCES INC.,
ABSOLUTE ENVIRONMENTAL WASTE MANAGEMENT
INC. AND DANIEL ALEXANDER WHITE.

RESPONDENT ROMSPEN INVESTMENT CORPORATION



AMENDED APPLICATION BY THE PLAINTIFFS
TO DECLARE DEBT OWING

DOCUMENT

BORDEN LADNER GERVAIS LLP
1900, 520 Third Avenue S.W.

ADDRESS FOR SERVICE Calgary, Alberta T2P OR3

AND CONTACT Kevin E. Barr / Robyn Gurofsky / Tiffany Bennett
INFORMATION OF Telephone: 403.232.9786 /9774 / 9199

PARTY FILING THIS Facsimile: 403.266.1395

DOCUMENT Email: kbarr@blg.com / rgurofsky@blg.com / tibennett@blg.com

File Number: 443063-000012

NOTICE TO RESPONDENTS: MNP LTD. in its capacity as the court-appointed receiver
and receiver manager of LOT 11 GP LTD., LOT 11 LIMITED PARTNERSHIP,
ECO-INDUSTRIAL BUSINESS PARK INC., ABSOLUTE ENERGY RESOURCES INC.,
ABSOLUTE ENVIRONMENTAL WASTE MANAGEMENT INC., and not in its personal
capacity; and DANIEL ALEXANDER WHITE

This application is made against you. You are a respondent.
You have the right to state your side of this matter before the judge.

To do so, you must be in Court when the application is heard as shown below:

Date September21t-and-22 November 29 and 30, 2022
Time 10:00 a.m. or as soon thereafter as the matter may be heard
Where Edmonton Courts Centre

1A Sir Winston Churchill Square, Edmonton, AB, T2J OR2
Before Whom The Honourable Justice Feth

Go to the end of this document to see what else you can do and when you must do it.
Remedy claimed or sought:

1. Capitalized terms not defined herein shall have the same meaning as those terms expressly
defined in the Affidavit of Wesley Roitman sworn on July 29, 2022 and filed August 2,
2022 (the “Roitman Affidavit”).
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The Applicants, Romspen Investment Corporation (“RIC”) and Romspen Mortgage

Limited Partnership (“RMLP”, and together with RIC, “Romspen”), seek an order in the

form as appended as Schedule “A” hereto:

(@)

(b)

(©)

(d)

(€)

declaring that Lot 11 Limited Partnership, Lot 11 GP Ltd., Eco-Industrial Business
Park Inc., Absolute Energy Resources Inc., and Absolute Environmental Waste
Management Inc. (together, the “Alberta Entities”), jointly and severally, owe
Romspen the amount of USD $91,415,581.97 as of July 21, 2022, with interest
accruing at the rate of USD $37,133.11 per diem thereafter, in the within

receivership proceeding;

recognizing certain court orders granted by the United States Bankruptcy Court for
the Western District of Texas in the proceeding bearing Case No. 20-10410-HCM
(the “U.S. Bankruptcy Proceeding”). being the following:

Q) the Financing Order (Exhibit E of the Roitman Affidavit):
(i) the Stipulation (Exhibit D of the Roitman Affidavit);
(iii)  the Sale Order (Exhibit F of the Roitman Affidavit);

(iv)  the Plan Approval Order (Exhibit G of the Roitman Affidavit); and

(v) the Dismissal Order (Exhibit | of the Roitman Affidavit)
(collectively, the “Bankruptcy Court Orders™):

approving Romspen’s ability to make a stalking horse credit bid in the court-
appointed receiver’s (the “Receiver”) contemplated sale and investment

solicitation process (“SISP”) for the assets of the Alberta Entities;

costs of the within Application on a solicitor-and-own-client, full indemnity basis,

to be assessed;

in the alternative, costs on a party-party basis;.
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()] such further and other relief as counsel may advise and this Honourable Court

deems just.

Grounds for making this application:

10.

11.

The Parties

RIC is engaged in the real estate finance business, providing mortgage loans to commercial
borrowers in Canada and the United States. RMLP is an entity through which RIC conducts

its business from time to time.

The Defendant 3443 Zen Garden Limited Partnership (“Zen Garden”) is a limited

partnership created pursuant to the laws of the State of Texas.

The Defendant Lot 11 GP Ltd. (“GP”) is a corporation incorporated pursuant to the laws
of Alberta.

The Defendant Lot 11 Limited Partnership (“LP”) is a limited partnership created pursuant

to the laws of Alberta.

The Defendant Eco-Industrial Business Park Inc. (“Eco-Industrial”) is a corporation

incorporated pursuant to the laws of Alberta.

The Defendant Absolute Energy Resources Inc. (“Absolute Energy”) is a corporation

incorporated pursuant to the laws of Alberta.

The Defendant Absolute Environmental Waste Management Inc. (“Absolute

Environmental”) is a corporation incorporated pursuant to the laws of Alberta.

The Alberta Entities are the debtors subject to the within receivership, in which MNP Ltd.

has been appointed as Receiver.

The individual Defendant, Daniel Alexander White (“White” and, together with the
Alberta Entities, the “White Group”), is an individual who is occasionally resident in
Alberta.
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Zen Garden is the subject of bankruptcy proceedings in the United States, as further
detailed below, and the Receiver in this matter is not appointed over Zen Garden.
Furthermore, the Receiver is not appointed over White, nor do White’s personal assets

form any of the assets over which the Receiver is appointed.
The Debt and the Proposed Stalking Horse Credit Bid

The Alberta Entities collectively owe Romspen the amount of USD $91,415,581.97 as of
July 21, 2022, with interest accruing at the rate of USD $37,133.11 per diem thereafter, as
a result of defaults on lending facilities they guaranteed and secured by way of mortgages

and general security agreements.

The Receiver of the Alberta Entities has advised Romspen that it intends to conduct a SISP

with respect to the Alberta Entities’ assets.
Romspen intends to submit a stalking horse credit bid in the contemplated SISP.

White has repeatedly and frivolously taken the position that the debt at issue is not due and
owing, and has sought to obstruct Romspen’s ability to realize upon its security. As such,
Romspen anticipates that White will interfere with and contest any proposed credit bid by

Romspen in a SISP.

White’s actions have, and continue to, degrade the value of the Alberta Entities’” assets.
Therefore, it is just and reasonable, and the most efficient and effective means of ensuring
an orderly SISP, to declare the amount due and owing to Romspen and to approve its ability
to make a stalking horse bid in advance of the contemplated SISP.

The Security and Mortgage
A The Zen Garden Loan Agreement

Zen Garden, as borrower, and Romspen as lender, entered into a loan agreement dated
April 27, 2018 (the “Zen Garden Loan Agreement”), wherein Romspen agreed to

advance Zen Garden a loan of up to a maximum principal sum of USD $125,000,000.00,
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in connection with the acquisition and development of certain lands in Austin, Texas (the
“Austin Lands”).

B. The Alberta Security

The Zen Garden Loan Agreement was guaranteed by Eightfold Developments LLC
(“Eightfold”, not a party to these proceedings) and the White Group.

As security for the guarantees given by the White Group, Romspen was granted, among

other things:

@) General Security Agreements dated April 17, 2018 from each of the White Group;

(b) a Mortgage from GP acting in its capacity as general partner for LP, and in its own
capacity, dated April 17, 2018, in respect of certain lands situated in Alberta, in the
sum of USD $40,000,000.00 (the “GP Mortgage™);

(©) a Mortgage from Eco-Industrial, dated April 17, 2018, in respect of certain lands
situated in Alberta, in the sum of USD $40,000,000.00 (together with the GP
Mortgage, the “Alberta Mortgages”)

(collectively, the “Alberta Security”).

The lands secured by the Alberta Mortgages are legally owned by GP and Eco-Industrial,
respectively (the “Alberta Lands”).

It is a term of the Zen Garden Loan Agreement, the Alberta Security, and the Alberta
Guarantees that Romspen shall be entitled to all fees and expenses incurred as the result of
default thereunder and the realization of Romspen’s security against the Alberta Lands on

a solicitor-and- own-client, full indemnity basis.

From time to time, Romspen advanced sums to Zen Garden pursuant to the terms of the
Zen Garden Loan Agreement, the Alberta Security, the Alberta Guarantees, and the

guaranty and security granted by Eightfold.
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C. Default and Demand

Zen Garden defaulted under the terms of the Zen Garden Loan Agreement, which also
resulted in a default under each of the Alberta Security and the Alberta Guarantees, as well
as the guaranty and security granted by Eightfold in Texas.

On October 11, 2019, Romspen issued:

@) ademand in Texas that Zen Garden, Eightfold, and the White Group, among others,
repay all amounts due and owing under the Zen Garden Loan Agreement (the

“Texas Demand and Notice”); and

(b) a demand in Alberta that Zen Garden, Eightfold, and the White Group, among
others, repay all amounts due and owing under the Zen Garden Loan Agreement,
the Alberta Security and the Alberta Guarantees, and a Notice of Intention to
Enforce Security pursuant to section 244 of the Bankruptcy and Insolvency Act,
RSC 1985, ¢ B-3, as amended (the “BIA”) (the “Alberta Demand and Notice”).

At the time that the Texas Demand and Notice and the Alberta Demand and Notice were
issued, the amount owing under the Zen Garden Loan Agreement totalled USD
$87,865,453.79.

The Litigation

Zen Garden is now the subject of a U.S. Bankruptcy Proceeding in Texas, and the Alberta
Entities are the subjects of the within Alberta Receivership Proceeding.

As further detailed below, White has repeatedly sought to delay and frustrate Romspen’s
efforts to realize upon its security in both Texas and Alberta. In particular, White (either
individually or together with the Dan White Family Trust (the “Family Trust”), the
Alberta Entities and/or Zen Garden, as the case may be) filed claims against Romspen and
others in both Texas and Alberta making spurious allegations of misconduct prior to the
execution of the Zen Garden Loan Agreement and misconduct relating to the loan advances

made thereunder. In effect, White’s claims seek to challenge the validity of the Zen Garden
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Loan Agreement and, in turn, Romspen’s debt claim and ability to enforce upon the various

security and guarantees granted by the White Group and Eightfold.

Further, throughout the course the Alberta Receivership Proceeding, White has
consistently opposed and sought to adjourn applications made by Romspen and the
Receiver to progress the administration of the receivership estates and provide recovery to
Romspen. White has also disregarded court orders issued in the Alberta Receivership

Proceeding.

All questions concerning the validity of the Zen Garden Loan Agreement have been fully
and finally determined through the U.S. Bankruptcy Proceeding, or have otherwise been
withdrawn by White.

A. The United States Bankruptcy Proceeding

On March 22, 2020, Zen Garden was petitioned into involuntary bankruptcy in the U.S.
Bankruptcy Proceeding by certain of its creditors (other than Romspen) following a prior

consent receivership.

The Bankruptcy Court issued a number of orders in the U.S. Bankruptcy Proceeding which
finally and conclusively confirmed the validity of the Zen Garden Loan Agreement and

Romspen’s debt claim thereunder. In particular:

@ on June 19, 2020, the Bankruptcy Court granted a Financing Order which finally
and conclusively approved the debtor-in-possession financing advanced by
Romspen to the bankrupt estate of Zen Garden and expressly confirmed the validity
and amount of the indebtedness owing to Romspen under the Zen Garden Loan

Agreement;

(b) on September 23, 2020, the Bankruptcy Court granted a “Stipulation” which
approved the settlement between Romspen and the Texas Trustee of prior
allegations raised by the Texas Trustee in respect of Romspen’s ability to submit a
credit bid in Zen Garden’s bankruptcy (the “Credit Bid Challenge”), and the Texas
Trustee’s withdrawal of the Credit Bid Challenge;
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on October 7, 2020, the Bankruptcy Court granted a Sale Order approving
Romspen’s credit bid in the U.S. Bankruptcy Proceeding and granting Romspen

title to the Austin Lands free and clear of all liens, claims and encumbrances; and

on January 27, 2021, the Bankruptcy Court granted a Plan Approval Order,
approving a modified and amended Chapter 11 bankruptcy Plan for Zen Garden
(the “Amended Plan”). The Amended Plan provides Romspen a full release of
liability, including a release of claims asserted on behalf of Zen Garden, its
creditors, and any other parties who did not opt out. None of the White Group or

the Family Trust opted out of this release.

The United States Litigation Commenced by White

White commenced litigation proceedings against Romspen in the United States, as follows:

(@)

(b)

White and the Family Trust filed an Adversary Proceeding against Romspen and
others in the U.S. Bankruptcy Proceeding. The substance of the Adversary
Proceeding dealt with allegations of misconduct prior to the execution of the Zen
Garden Loan Agreement and misconduct relating to the loan advances made

thereunder; and

White also separately commenced a District Court Action against Romspen and
two of its employees, Wesley Roitman and Richard Weldon, among others, which
contains substantially the same allegations and accusations asserted by the plaintiffs

in the Adversary Proceeding.

On June 17, 2021, during the hearing of an emergency motion by White and the Family

Trust (“Emergency Motion”), the Bankruptcy Court expressly confirmed that White had

withdrawn his complaints respecting the validity of the Zen Garden Loan Agreement,

stating that White was “no longer objecting to Romspen’s claim [and] no longer saying

that Romspen’s [debt claim] wasn’t secured.”

On December 3, 2021, the Bankruptcy Court approved a Dismissal Order dismissing, with

prejudice, the Adversary Proceeding, and particularly the plaintiffs’ claims allegedly
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occurring after Zen Garden came into legal existence, or otherwise involving, relating to,

and/or arising from Zen Garden in any way.

On February 17, 2022, the District Court granted an Agreed Order, which prohibited White
from filing any further amended complaints in the District Court Action.

On April 4, 2022, Romspen, Wesley Roitman and Richard Weldon filed a Motion to
Dismiss in the District Court Action, which has been contested by White. The District
Court has referred the Motion to Dismiss to a Magistrate Judge to issue a report and
recommendation that the District Court may choose to adopt as its ruling. Romspen is
currently awaiting the Magistrate Judge’s decision. If the Motion to Dismiss is granted, no

further litigation by White against Romspen will be pending in the United States.

The Bankruptcy Court Orders:

@) have been granted by a court of competent jurisdiction; and

(b) are no longer subject to an appeal, and accordingly are final and binding.

The recognition _of the Bankruptcy Court Orders is_consistent with the principles of

cooperation and comity.

The White Group has attorned to the jurisdiction of the Bankruptcy Court respecting the
merits of the principal debt owing by Zen Garden to Romspen. Further, the State of Texas
bearas a real and substantial connection to the subject matter of the U.S. Bankruptcy

Proceeding, being the insolvency of Zen Garden, which includes the substance of Zen
Garden’s indebtedness.

C. The Alberta Stay Action

At the time of Zen Garden’s involuntary bankruptcy, each of GP and Eco-Industrial were
independently in breach of their respective mortgages in that they had failed to pay

outstanding property taxes totalling approximately CAD $800,000.00.
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Upon Romspen issuing the Demand and Notice, each of the Alberta Entities and White
brought an application in the Court of King’s Bench of Alberta File No. 1903-21473

(the “Stay Action”) to stay Romspen from taking any enforcement steps under the BIA.

As the parties were in the process of attempting to negotiate a resolution of amounts owing
under the Zen Garden Loan Agreement, they agreed to a Consent Order, which served to

stay Romspen from taking enforcement steps.

Zen Garden continued to breach the terms of the Zen Garden Loan Agreement, and the
White Group continued to breach the terms of the Alberta Security and the Alberta

Guarantees.
D. The Alberta Receivership Proceeding

On March 31, 2020, Romspen filed its Statement of Claim and the First Receivership
Application in respect of the White Group in the Alberta Receivership Proceeding, being
the Court of King’s Bench of Alberta File No. 2003-06728.

The White Group and Zen Garden filed a Counterclaim against the Romspen Defendants
(in such capacity, the “Defendants by Counterclaim”) in respect of claims that are
substantively similar to those asserted in the District Court Action. The Defendants by

Counterclaim filed a Statement of Defence to Counterclaim.

The White Group opposed the First Receivership Application. Consequently, on
April 2, 2020, this Court granted the Interim Monitor Order which provided, among other
things, that Romspen was entitled to appoint an Interim Monitor to monitor the business
operations of the Alberta Entities for an initial 30-day period. The White Group appealed

the Interim Monitor Order. However, the appeal was struck for want of prosecution.

The White Group also opposed Romspen’s first application to extend the Interim Monitor
Order on the basis that, among other things, the issues relating to breaches of the Zen
Garden Loan Agreement and the alleged misconduct of the Defendants by Counterclaim
in relation to the Zen Garden Loan Agreement have “never been finally determined by a

Court of competent jurisdiction”.
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On June 19, 2020, the Court granted an Extension Order extending the Interim Monitor
Order.

The Interim Monitor Order, as extended by the Extension Order, was further extended on
multiple occasions by consent.

On April 15, 2021, the White Group filed a Discharge Application to discharge
registrations filed by Romspen with the Alberta Land Titles Registry in respect of the
Alberta Mortgages.

On April 26, 2021, Romspen filed its Second Receivership Application.

Both the Discharge Application and the Second Receivership Application were scheduled
to be heard on May 5, 2021. Both of these applications were adjourned sine die. During
the hearing of the Second Receivership Application, former legal counsel for the White
Group, among other things, again advised the Court that the validity of Romspen’s debt
claim was subject to adjudication in the various proceedings commenced in the United
States.

In connection with the Interim Monitor Order, Romspen retained MNP Ltd. to act as the
Interim Monitor. However, the White Group flagrantly disregarded the terms of the Interim
Monitor Order by, among other things, neglecting, failing, or refusing to provide the
Interim Monitor with basic financial information as requested. The Interim Monitor’s

investigation also revealed the continued erosion of the Alberta Security.

As aresult of the Interim Monitor’s discoveries and the White Group’s lack of cooperation
with the Interim Monitor, Romspen filed the Third Receivership Application in respect of
the White Group. The White Group consented to the Third Receivership Application on
the basis that certain features of the Court’s template receivership order be limited or

removed.

On November 4, 2021, the Court granted the Receivership Order, which, among other
things, vacated the stay of proceedings set out in the Consent Order and appointed
MNP Ltd. as Receiver of the Alberta Entities.
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The Receiver’s legal counsel has provided its opinion that the Alberta Security constitutes

a valid and enforceable first-ranking security interest in the Alberta Entities’ property.

During the course of the Receiver’s administration of the estates to date, White has
continued to act in flagrant disregard of the Court’s orders and his obligations as
management of the Alberta Entities. In particular, the Receiver was required to seek orders
from the Court compelling White to comply with his disclosure obligations and provide
the Receiver with requested information. The application to compel, originally scheduled
on February 8, 2022, was adjourned to March 3, 2022 on White’s request on the basis that
he was in the process of engaging new counsel. Neither White nor his new counsel
appeared on March 3, 2022 and, in White’s absence, the Court ordered White to comply

with his disclosure obligations set out in the Receivership Order.

White continues to ignore his court-ordered obligations and has failed to provide the

Receiver with its requested information.

On March 3, 2022, the Receiver brought the Receiver’s Application to increase the
Receiver’s borrowing charge, among other things. The Receiver’s Application was
necessary to provide sufficient funding to permit the Receiver to comply with AER orders
and ensure the receivership properties are marketable. During the hearing of the
Receivership’s Application, the White Group’s legal counsel unsuccessfully sought an

adjournment of the application, again on the basis of the pending District Court Action.
No steps have been taken by White to advance the Counterclaim.

Romspen Has a Valid Debt Claim under the Alberta Guarantees and the Alberta
Security

A. Romspen Has a Valid Debt Claim under the Zen Garden Loan Agreement

Romspen’s debt claim under the Zen Garden Loan Agreement has been accepted as valid
and enforceable by the Bankruptcy Court and there are no remaining existing or potential

legal challenges to Romspen’s debt claim. In particular, the claims brought by White
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against Romspen to challenge such debt claim are now closed with prejudice and not

subject to further challenge.

As a result of the orders issued by the Bankruptcy Court and the District Court, all of which

are final, binding, and no longer subject to appeal:

(@)

(b)

(©)

(d)

(€)

the indebtedness owed by Zen Garden to Romspen, guaranteed by the Alberta
Entities, in the amount of USD $96,495,021.72 was deemed valid and enforceable

and properly owing by Zen Garden to Romspen;

Romspen has a valid claim against Zen Garden in the U.S. Bankruptcy Proceeding
and Romspen’s claim is secured by a security interest and lien against Zen Garden’s

assets;

Romspen participated in the sales process for the assets marketed in the U.S.
Bankruptcy Proceeding and its credit bid of USD $45,000,000.00 was approved by
the Bankruptcy Court as the highest and best bid, resulting in the total indebtedness
being reduced by the amount of the credit bid;

Zen Garden (and its creditors and other parties who do not opt out) granted
Romspen a full release of liability, including liability for claims relating to the
validity of the Zen Garden Loan Agreement and Romspen’s conduct in connection

with the negotiation and execution thereof and loans thereunder; and

the District Court Action is now restricted to issues unrelated to the validity of the
Zen Garden loan and do not impact on the obligations properly owing by the

Alberta Entities to Romspen, secured by the valid and enforceable Alberta Security.

Furthermore, the Bankruptcy Court confirmed during its hearing of the Emergency Motion

on June 17, 2021 that the validity of the Zen Garden loan is no longer in issue in the U.S.

Bankruptcy Proceeding or in the District Court Action.
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B. The Validity of the Alberta Guarantees and the Alberta Security is Not At

Issue

The Receiver does not intend to pursue the Counterclaim. Similarly, the Texas Trustee has
fully released Romspen and related parties of any claims and liabilities relating to the Zen
Garden Loan Agreement. The only Plaintiff by Counterclaim that purports to have any

desire to proceed with the Counterclaim is White personally.

None of the White Group, including White himself, has ever contested the validity of the
Alberta Guarantees and the Alberta Security. White’s position throughout the course of the
Alberta Receivership Proceeding had always been premised upon the ongoing litigation of

the validity of the Zen Garden Loan Agreement in the United States.

C. White Should Not Be Permitted to Further Delay Romspen’s Recovery in
Alberta

Throughout the course of the Alberta Receivership Proceeding, White, through his legal
counsel, has represented to the courts that the U.S. Bankruptcy Proceeding and the District
Court Action are the main proceedings dealing with issues relating to the validity of the
Zen Garden Loan Agreement, and the Court should await the adjudication of those
proceedings before moving forward with the Alberta Receivership Proceeding. The
obligations owing to Romspen under the Zen Garden Loan Agreement are no longer in
issue in the U.S. Bankruptcy Proceeding or the District Court Action, and there are no
further reasons to delay the Alberta Receivership Proceeding.

White should not be permitted to further delay Romspen’s entitlement to enforce upon the
Alberta Security and those Alberta Guarantees pledged by the Alberta Entities. In

particular:

@ White is not a principal obligor under the Zen Garden Loan Agreement. His
personal liability derives from the Guarantee and General Security Agreement he

gave to Romspen;
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(b) the Family Trust is not a party to the Zen Garden Loan Agreement, and has not
given any guarantee or other security in favour of Romspen, whether in Texas or
Alberta. Further, the Family Trust is not a party to the U.S. Bankruptcy Proceeding
or the Alberta Receivership Proceeding. Its status as a litigant is now solely limited
to the District Court Action;

(© Neither White nor the Family Trust is a legal owner of the lands subject to the

Alberta Mortgages; and

(d) White is not a debtor over whom the Receiver has been appointed, and his assets

do not form part of the receivership estate.

White’s refusal to comply with his disclosure obligations and to assist the Interim Monitor
and the Receiver, and initial opposition to applications he eventually consented to, have
resulted in a degradation of value of these assets.

Romspen has advanced CAD $900,000.00 as of July 29, 2022 to the Receiver (who has the
power to borrow up to CAD $2,000,000.00 granted by the Court) to fund the receivership
proceedings, comply with AER orders and ensure the proper care, custody and
maintenance of the Alberta Entities’ assets.

As earlier noted, the indebtedness owing to Romspen pursuant to the Zen Garden Loan
Agreement and, in turn, the Alberta Security and the Alberta Guarantees as of
July 21,2022, is USD $91,415,581.97, with interest continuing to accrue at the rate of
USD $37,133.11 per diem thereafter (the “Indebtedness”).

The Indebtedness is a just debt validly due and owing by the Alberta Entities to Romspen,
pursuant to the Zen Garden Loan Agreement, the Alberta Guarantees and the Alberta

Security.
Romspen Should Be Permitted to Submit a Stalking Horse Credit Bid in the SISP

Romspen seeks only this Honourable Court’s approval of Romspen’s ability, as a secured
creditor with a valid debt claim against the Alberta Entities, to submit a stalking horse

credit bid in a SISP in respect of the Alberta Entities’ assets. The ultimate approval of
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Romspen’s stalking horse credit bid, if successful, will be subject to a further order from

this Honourable Court.
Material or evidence to be relied on:
74. the Affidavit of Wesley Roitman, sworn on March 30, 2020;
75.  the Affidavit of Wesley Roitman, sworn on April 20, 2020;
76.  the Affidavit of Wesley Roitman, sworn on November 16, 2020;
17. the Affidavit of Wesley Roitman, sworn on October 19, 2021,
78. the Affidavit of Wesley Roitman, sworn on July 29, 2022;
79.  the Supplemental Affidavit of Wesley Roitman, to be sworn and filed;

80. the Affidavit of John Kane, to be sworn and filed;

81. the pleadings and other materials filed in the within Action; and

82. such further and other materials that counsel may advise and this Honourable Court may

permit.
Applicable rules:
83.  Alberta Rules of Court, AR 124/2010, r 1.2, 6.3; and
84.  such further and other rules as counsel may advise and this Honourable Court may permit.
Applicable Acts and regulations:
85. BIA, and in particular section 4.2(2);
86. Judicature Act, RSA 2000, c J-2, and in particular sections 8 and 11; and

87.  such further and other Acts and regulations as counsel may advise and this Honourable

Court may permit.
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Any irregularity complained of or objection relied on:

88. Not applicable.

How the application is proposed to be heard or considered:

89. In person, with all parties present, before the Honourable Justice Feth.

WARNING

If you do not come to Court either in person or by your lawyer, the Court may give the applicant(s)
what they want in your absence. You will be bound by any order that the Court makes. If you want
to take part in this application, you or your lawyer must attend in Court on the date and at the time
shown at the beginning of the form. If you intend to give evidence in response to the application,
you must reply by filing an affidavit or other evidence with the Court and serving a copy of that
affidavit or other evidence on the applicant(s) a reasonable time before the application is to be
heard or considered.
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SCHEDULE “A”
FORM OF ORDER

(See attached.)
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COURT
JUDICIAL CENTRE

PLAINTIFFS
(DEFENDANTS BY
COUNTERCLAIM)

DEFENDANTS
(PLAINTIFFS BY
COUNTERCLAIM)

PLAINTIFFS BY
COUNTERCLAIM

DEFENDANTS BY

COUNTERCLAIM

COURT FILE NUMBER
COURT

JUDICIAL CENTRE

APPLICANTS

RESPONDENT

DOCUMENT

2003-06728 Clerk’s Stamp

COURT OF KING’S BENCH OF ALBERTA

EDMONTON

ROMSPEN MORTGAGE LIMITED PARTNERSHIP
AND ROMSPEN INVESTMENT CORPORATION

3443 ZEN GARDEN LIMITED PARTNERSHIP, LOT
11GP LTD., LOT 11 LIMITED PARTNERSHIP, ECO
INDUSTRIAL BUSINESS PARK INC., ABSOLUTE
ENERGY RESOURCES INC., ABSOLUTE
ENVIRONMENTAL WASTE MANAGEMENT INC.
AND DANIEL ALEXANDER WHITE

3443 ZEN GARDEN LIMITED PARTNERSHIP, LOT
11 GP LTD., LOT 11 LIMITED PARTNERSHIP, ECO
INDUSTRIAL BUSINESS PARK INC., ABSOLUTE
ENERGY RESOURCES INC., ABSOLUTE
ENVIRONMENTAL WASTE MANAGEMENT INC.
AND DANIEL ALEXANDER WHITE

ROMSPEN MORTGAGE LIMITED PARTNERSHIP,
ROMSPEN INVESTMENT CORPORATION,
RICHARD WELDON AND WESLEY ROITMAN

1903-21473
COURT OF KING’S BENCH OF ALBERTA
EDMONTON

LOT 11 LIMITED PARTNERSHIP by its general
partner LOT 11 GP LTD., ECO-INDUSTRIAL
BUSINESS PARK INC., ABSOLUTE ENERGY
RESOURCES INC., ABSOLUTE ENVIRONMENTAL
WASTE MANAGEMENT INC. AND DANIEL
ALEXANDER WHITE.

ROMSPEN INVESTMENT CORPORATION

ORDER



ADDRESS FOR BORDEN LADNER GERVAIS LLP
SERVICE AND 1900, 520 — 3" Avenue SW
CONTACT Calgary, AB T2P OR3

INFORMATION OF
PARTY FILING THIS Kevin E. Barr / Robyn Gurofsky / Tiffany Bennett

DOCUMENT Telephone: (403) 232-9786 / 9774 / 9119
Facsimile: (403) 266-1395
Email: kbarr@blg.com / rgurofsky@blg.com / tibennett@blg.com
File No. 443063-000012

DATE ON WHICH ORDER WAS PRONOUNCED: NOVEMBER 30, 2022
LOCATION WHERE ORDER WAS PRONOUNCED: EDMONTON

NAME OF JUSTICE WHO MADE THIS ORDER: JUSTICE K. FETH

UPON THE AMENDED APPLICATION of Plaintiffs/Defendants by Counterclaim, Romspen
Investment Corporation (“RIC”) and Romspen Mortgage Limited Partnership (“RMLP”, and
together with RIC, “Romspen”), in respect of Lot 11 GP Ltd., Lot 11 Limited Partnership, Eco-
Industrial Business Park Inc., Absolute Energy Resources Inc., Absolute Environmental Waste
Management Inc. (collectively, the “Alberta Entities”); AND UPON having read the Affidavit
of Wesley Roitman, sworn on July 29, 2022 and filed on August 2, 2022, the Affidavit of John
Kane, sworn on [e] and filed on [e], and other pleadings and documents filed in the within Action;
AND UPON hearing counsel for Romspen, counsel for MNP Ltd., the Court-appointed receiver

and manager (the “Receiver”) of the Alberta Entities and trustee in bankruptcy of Eco-Industrial
Business Park Inc., counsel for the Defendant/Plaintiff by Counterclaim, Daniel Alexander White,

and non-party Applicants by Cross-Application, Dan White Family Trust and Symmetry Asset
Management Inc. and any other counsel or other interested parties present,



IT ISHEREBY ORDERED AND DECLARED THAT:

L.
in the amount of USD $ as of , 2022, with interest accruing at the rate
of % thereafter;

2 Romspen shall be permitted to submit a stalking horse credit bid in any sale and investment

solicitation process implemented by the Receiver in respect of the assets of the Alberta

Entities;

3. The court orders granted by the United States Bankruptcy Court for the Western District
of Texas in the proceeding bearing Case No. 20-10410-HCM and appended hereto as
Schedule “A” are hereby recognized and given full force and effect in all provinces and

full indemnity basis, to be assessed.

Justice of the Court of King’s Bench of Alberta



SCHEDULE *“A”

Court Orders granted by the United States Bankruptcy Court

for the Western District of Texas
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IT IS HEREBY ADJUDGED and DECREED that the
below described is SO ORDERED.

Dated: June 19, 2020.

Hiudt—

H. CHRISTOPHER MOTT
UNITED STATES BANKRUPTCY JUDGE

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: §
§
3443 ZEN GARDEN, L.P., § CASE NO. 20-10410-HCM
§
DEBTOR. § Chapter 11

FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S
MOTION TO OBTAIN SECURED CREDIT ON AN INTERIM AND FINAL BASIS

This matter came before the Court on June 18, 2020, upon the motion (the “Motion”),
dated May 18, 2020, filed by Gregory S. Milligan, the Chapter 11 Trustee (“Trustee”) over the
bankruptcy estate (“Estate”) of 3443 Zen Garden, L.P. (the “Debtor”), the chapter 11 debtor in
the above-captioned chapter 11 case (the “Case”), pursuant to sections 105, 361, 362, 363, 364
and 507 of title 11 of the United States Code, 11 U.S.C. §§ 101 et. seq. (as amended, the
“Bankruptcy Code”), and Rules 2002, 4001, 6004 and 9014 of the Federal Rules of Bankruptcy
Procedure (the “Bankruptcy Rules”), requesting, among other things entry of this final order (this
“Final Order”):

1. authorizing the Trustee and the Estate to obtain secured post-petition financing
on a super-priority basis;

FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION
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il. authorizing the Trustee and the Estate to receive credit and funding from Romspen
Mortgage Limited Partnership (“Lender”) under and pursuant to the terms of that certain Loan
Agreement' dated as of April 27, 2018 between the Debtor and Lender (together with this Final
Order, the “Credit Agreement”) (a copy of which is attached hereto as “Exhibit B”), to provide
for post-petition credit in conformity with the terms of the Credit Agreement (the “Credit
Facility”), and to perform such other and further acts as may be required in connection with the
Credit Agreement and the Loan Documents (as defined in the Credit Agreement);

iii. granting super-priority administrative expense claims to Lender for all post-petition
financing provided by Lender under the Credit Facility, payable from, and having recourse to, all
of the pre-petition and post-petition property of the Estate, and all proceeds thereof, subject only
to the Carve Out (defined herein), the Trustee and Professional Fee Escrow (defined herein), and
the Permitted Liens (defined herein), and granting liens for the post-petition financing to Lender
in all Post-Petition Collateral (defined herein) in accordance with the Credit Agreement, the Loan
Documents and this Final Order;

iv. a final hearing (the “Final Hearing”) on the Motion having been held before the
Court on June 18, 2020, to consider entry of this Final Order, appearances being noted on the
record, the Trustee and Lender having agreed to the entry of this Final Order, all objections to the
Final Order being resolved, overruled or withdrawn, and after due deliberation and consideration
and sufficient cause appearing therefor:

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, THAT:

1. Jurisdiction; Petition Date; Procedural Posture.

a) This Court has jurisdiction to hear the Motion pursuant to 28 U.S.C. §§ 157

! The Loan Agreement refers to that certain Promissory Note (the “Note”) issued by the Debtor to the Lender and
dated April 27, 2018. A copy of the Note is attached hereto as Exhibit C.

FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION
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and 1334. This is a core proceeding under 28 U.S.C. § 157(b)(2)(D), (K), (M), and (O).

b) On March 22, 2020 (the “Petition Date”), an involuntary petition under
chapter 11 was filed against the Debtor. On April 8, 2020, the Court entered an order for relief
under chapter 11 against the Debtor in this Case [Dkt. 11].

C) On April 22, 2020, the Court entered its order granting the appointment of
the Trustee as the Chapter 11 Trustee over the Estate [Dkt. 36].

d) There is no committee formed in this Case.

2. Disposition. The Motion is hereby granted on a final basis on the terms set forth
herein. Any objections to the Motion or to the final relief sought in the Motion have been resolved,
withdrawn or are hereby overruled on a final basis on the merits. This Final Order shall be valid
and binding on all parties in interest and fully effective on a final basis upon entry by the Court.

3. Notice. The Final Hearing and earlier interim hearing with respect to the Motion
were held pursuant to Bankruptcy Rule 4001(c)(2). Notice was served on the parties listed on the
certificate of service filed in respect of the Motion.

4. Stipulations Regarding Pre-Petition Indebtedness. Subject to paragraph 18 below,

in connection with the Credit Agreement, the other Loan Documents and this Final Order, the
following stipulations regarding the Lender’s pre-petition indebtedness to the Debtor shall be
binding on and carry preclusive effect against all parties in interest having due process notice and
an opportunity to participate in this proceeding in this Case:

a) Lender is the due and lawful owner and holder of an allowed claim under
the Loan Documents against the Debtor in the amount not less than $96,495,021.72, as of the
Petition Date, plus all other costs, fees and obligations owing, including, without limitation, all

costs and expenses of administration, collection and enforcement incurred by Lender prior to the

FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION
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Petition Date (the “Pre-Petition Indebtedness”). To the extent permitted under § 506(b) of the
Bankruptcy Code, Lender is also entitled to interest accruing at the default rate on and after the
Petition Date, together with and in addition to the reasonable fees (including legal fees), costs and
charges referred to in § 506(b) and expressly permitted by the terms of the Loan Documents.

b) The Pre-Petition Indebtedness is evidenced by, without limitation: (i) the
Credit Agreement; (ii) a Promissory Note in the original principal amount of $125,000,000.00,
dated April 27, 2018; (iii) a Deed of Trust, Assignment of Leases and Rents, Security Agreement
and Fixture Filing, dated as of April 27, 2018, and recorded in the Travis County, Texas real
property records on April 27, 2018, at Document Number 2018064160; and (iv) certain other
documents relating to the foregoing (collectively, the “Loan Documents” — as such defined term
herein is intended to, and is hereby deemed to, work in conjunction with, match and be
incorporated with, as meaning one in the same, the defined term of “Loan Documents” set forth in
the Credit Agreement).

C) Payment of the Pre-Petition Indebtedness is fully matured (by acceleration
duly noticed by Lender prior to the Petition Date), absolutely and unconditionally due and payable
to Lender, without defense, offset or counterclaim, and the Lender is hereby released from (i) any
and all objections to the allowance of, and any defense with respect to, the Pre-Petition
Indebtedness, and (ii) any right to contest the priority, perfection or validity the liens, mortgages
and/or security interests granted and/or pledged to or in favor of Lender securing such Pre-Petition
Indebtedness.

d) Pursuant to section 552(b) of the Bankruptcy Code and the Loan Documents,
including, without limitation, the Credit Agreement, the Pre-Petition Indebtedness is secured by a

security interest and lien in substantially all of the Debtor’s assets, real property, fixtures, and personal

FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION
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property, whether now owned or hereafter acquired, including, without limitation, all accounts, chattel
paper and electronic chattel paper, deposit accounts, documents, equipment, general intangibles,
goods, instruments, investment property, intellectual property rights, inventory intellectual property
rights, inventory, letter-of-credit rights, letters of credit, together with all substitutions and
replacements for and products of any of the foregoing, the proceeds of any and all of the foregoing and
all proceeds and products of such collateral security acquired by the Estate after the Petition Date (such
collateral security assets are more particularly and specifically described in the Loan Documents,
together with all product and proceeds thereof, herein called the “Pre-Petition Collateral”).

5. Findings Regarding the Credit Facility Based on the Record at the Final Hearing.

a) It is necessary for the Debtor and the Estate to obtain post-petition financing
for a period of time, and in an amount, which would allow the Estate to continue to maintain its
real property development, to pay vendors, and to preserve the value of its assets. An immediate
need exists for the Debtor and the Estate to obtain further credit from Lender. Without such funds,
the Debtor and the Estate will not be able to continue the maintenance of its property and to pay
its vendors, which are required to preserve the value of the Estate’s assets.

b) Lender has indicated a willingness to extend post-petition secured credit
under the terms and conditions of this Final Order, the Credit Agreement and the Loan Documents.
The Estate is unable to obtain financing on terms more favorable than terms offered by Lender
under the Credit Agreement and the Loan Documents and is unable to obtain adequate unsecured
credit allowable under section 503(b)(1) of the Bankruptcy Code as an administrative expense. The
Estate is also unable to obtain secured credit under section 364(c) and (d) of the Bankruptcy Code
on terms more favorable than those set forth in the Credit Agreement and Loan Documents.

c) The terms of the credit advanced under this Final Order are fair and

FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION
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reasonable, were negotiated by the parties at arm’s length and in good faith and are the best
available to the Debtor and the Estate under present market conditions and the Debtor’s and the
Estate’s financial circumstances. Based on the foregoing, any credit (post-petition) extended under
the Credit Agreement, this Final Order and the other Loan Documents by Lender is extended in
good faith, as that term is used in section 364(e) of the Bankruptcy Code.

d) The Debtor and the Estate, in order to satisfy the need for post-petition
financing, as determined in the exercise of the Trustee’s sound business judgment, desires the
Court to enter this Final Order. Entry of this Final Order is necessary to prevent irreparable harm
to the Debtor, the Estate, and the Estate’s stakeholders, including the harm that would result from
the disruption of efforts to maintain the Debtor’s assets, will increase the possibilities for a
successful sale of the Estate’s assets as an ongoing development and for the highest possible
preserved value, and is in the best interest of the Estate and its stakeholders. Absent entry of this
Final Order, the Estate will be immediately and irreparably harmed. Consummation of the Credit
Facility is in the best interest of the Estate.

6. Authorization of the Credit Facility.

a) The Trustee, on behalf of the Debtor and the Estate, is authorized to enter
into the Credit Facility and to incur post-petition debt under the Credit Facility pursuant to the
terms of the Credit Agreement, the Loan Documents, and this Final Order. To the extent of any
conflict between this Final Order or any other Loan Documents, this Final Order shall govern.

b) In accordance with the terms of this Final Order and the Budget, the Credit
Facility shall be used to (i) fund the working capital requirements and other financing needs of the
Estate during the pendency of the Case, and (ii) pay certain transaction fees and other costs and

expenses of the administration of the Case. Use of the post-petition funds provided by Lender
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under the Credit Facility shall further be consistent with the Budget (“Budget”) attached hereto as
“Exhibit A”, which may be amended from time to time by delivery of a revised and updated
Budget by the Trustee upon reasonable consultation with Lender. Any amended Budget shall be
filed of record on or before 5:00 p.m. (prevailing central time) the Monday preceding the Thursday
for the Lender’s required funding under that amended Budget and any party with standing shall
have until 5:00 p.m. (prevailing central time) that Wednesday to file a written objection to any
portion of the Budget with a corresponding motion and uploaded proposed order requesting an
expedited hearing on the objection in conformance with Local Rule 9014(e) and Judge Mott’s
special procedures regarding expedited hearings,” and such objection shall be resolved, whether
by agreement or order of the Court, subject to the Court’s availability, within four (4) days after
the filing of the Budget. If any objection to the Budget remains unresolved for any reason longer
than four (4) days after the filing of the Budget, the Lender and the Trustee may continue funding
pursuant to the terms of the proposed amended budget without any recourse during the pendency
of the resolution of the objection. Absent any timely objection, the amended budget shall be
effective and become the Budget referred to herein. No later than the Thursday of each week prior
to the occurrence of an Event of Default, the Lender shall advance to the Trustee sufficient funds
by wire transfer of U.S. Dollars to pay all amounts included in the Budget for the next following
week.

C) Except for the Investigation Carve Out (defined below), the post-petition
funds provided by the Lender under the Credit Facility shall not be used to fund in any way or
otherwise pay any fees or expenses incurred at any time in connection with any investigation, filing

or prosecution of any action which seeks to invalidate, challenge, dispute, avoid, subordinate or

2 Available at https://www.txwb.uscourts.gov/procedures-judge-h-christopher-mott#motion-expedite.
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otherwise impair the claims or liens of Lender under the Loan Documents or in connection with
the Credit Facility, or any liens or priorities created under either the Loan Documents or the Credit
Facility, or which seeks to recover on any claims against or transfers made to Lender; provided,
however, that the Trustee may investigate the liens, security interests, and claims of Lender under
the Loan Documents or the Credit Facility during the Challenge Period.

d) Any and all post-petition fees and expenses paid or required to be paid to
the Lender in its role as a post-petition lender under this Final Order in connection with the Credit
Agreement as specifically identified in the Budget on a separate line item entitled “Lender’s Fees
and Expenses” shall be paid to Lender and constitute “moneys disbursed or turned over in the
case” by the Trustee “to parties in interest” for purposes of Bankruptcy Code section 326(a),
subject to in all respects complete and full compliance with the limits set forth in the Budget.

e) In furtherance of the foregoing and without further approval of the Court,
the Trustee, the Estate and the Debtor, as applicable, are each authorized and directed on a final
basis to perform all acts, to make, execute and deliver all instruments and documents (including
the execution or recordation of security agreements, mortgages and financing statements) that may
be required, necessary (including necessary by reason of request by Lender) for the Estate’s
performance under the Credit Agreement, the Loan Documents or this Final Order.

) Upon the entry of this Final Order, subject to paragraph 18 below,
obligations, agreements and covenants of the Debtor under the Credit Agreement and the Loan
Documents shall be valid and binding and enforceable against the Debtor and the Estate under the
terms of the Credit Agreement, the Loan Documents and this Final Order. Subject to paragraph 18
below, no payment, advance, financial accommodation, transfer or grant of security under the

Credit Agreement, the Loan Documents or this Final Order shall be voidable or recoverable under
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the Bankruptcy Code or under any applicable law (including section 502(d) of the Bankruptcy
Code), or subject to any defense, reduction, setoff, recoupment or counterclaim.

g) Any and all funds advanced by Lender on or after the Petition Date under
the Credit Facility (including, without limitation, the Post-Petition Indebtedness (defined below))
may be added to and included in the balance of the indebtedness due and owing to Lender (in
addition to the Pre-Petition Indebtedness) under the Loan Documents for the purpose of calculating
the amount of Lender’s credit bid on the sale of any of the Debtor’s and/or the Estate’s assets.

h) Without further order of the Court, the Trustee is hereby authorized to pay
the Estate’s insurance premiums, including any and all prepetition amounts, as provided for in the
Budget.

7. Credit Facility Advances; Effective Date.

a) Advances made and the letters of credit issued (or renewed) under the Credit
Facility from and after the Credit Facility Effective Date (defined herein) until the Credit Facility
Termination Date (defined herein) shall be governed by the terms and conditions of the Credit
Agreement, the Loan Documents and this Final Order, including, without limitation, the terms and
conditions governing the applicable interest rates. The “Credit Facility Termination Date” shall
mean the earliest of (i) the closing of a sale of all or substantially all of the assets of the Debtor pursuant
to section 363 of the Bankruptcy Code, (ii) the date on which the Trustee’s plan of reorganization
becomes effective, (iii) the conversion or dismissal of this Case, or (iv) the occurrence of an Event of
Default (as such term is defined in this Final Order). The “Post-Petition Indebtedness” shall be all
Indebtedness (as such term is defined in the Credit Agreement) arising subsequent to the Petition Date,
including post-petition interest. The “Credit Facility Effective Date” shall be the date upon which

the Court enters this Final Order. For the sake of clarity, the Post-Petition Indebtedness extended

FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION
TO OBTAIN SECURED CREDIT ON AN INTERIM AND FINAL BASIS PAGE 9



20-10410-hcm Doc#125 Filed 06/19/20 Entered 06/19/20 07:55:45 Main Document Pg 10
of 137

under the Credit Facility pursuant to the terms of this Final Order, although also governed by the
terms of the Credit Agreement and Loan Documents, shall be deemed to be a separate and distinct
loan and credit facility apart from the Pre-Petition Indebtedness.

b) Lender shall not be required to extend credit under the Credit Facility unless
and until Lender and its legal counsel are reasonably satisfied that: (i) the conditions precedent for
such advances set forth in this Final Order have been met; and (ii) no Event of Default under this
Final Order has occurred. Any dispute regarding this paragraph 7(b) shall be subject to the
determination of the Court.

8. Post-Petition Indebtedness; Liens and Priority.

a) The Post-Petition Indebtedness shall be:

1. allowable under § 503(b)(1) of the Code as an administrative
expense with priority pursuant to the provisions of § 364(c)(1) of the Code over all
other administrative expenses of the kind specified in § 503(b) or § 507(b) of the
Code and all other expenses and claims, subject only to the Carve Out and the
Trustee and Professional Fee Escrow. For the sake of clarity, notwithstanding any
other provisions contained in this Final Order, whether through a credit bid or cash
proceeds from a third party or otherwise, in regards to repayment of the
Indebtedness due and owing to Lender under the Loan Documents, Lender shall
recoup and be repaid first the entire portion of the Post-Petition Indebtedness in full
before any credits, offsets, reductions or payments may be applied against the
balance of the Pre-Petition Indebtedness. Only after the entire balance of Post-
Petition Indebtedness is satisfied in full (whether through a credit bid, cash

proceeds, or otherwise), then and only then, may any valid and applicable credits,
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offsets, reductions or payments be applied against the balance of the Pre-Petition
Indebtedness; and

ii. secured by (and Lender, is hereby granted) a security interest in and
lien on all present and future property of the Estate, including both real and personal
property, whether now held or hereafter acquired by the Estate, and including
specifically and without limitation (excepting commercial tort claims, avoidance
actions and the proceeds thereof under sections 544, 547, 548, 549 and 553 of the
Bankruptcy Code, and all other causes of action, except as released in this Final
Order (the “Excluded Collateral”) (A) all of the Estate’s now owned or hereafter
acquired real property, fixtures, accounts, chattel paper and electronic chattel paper,
deposit accounts, documents, equipment, general intangibles, goods, instruments,
investment property, intellectual property rights, inventory intellectual property
rights, inventory, letter-of-credit rights, letters of credit, and any items in any
lockbox account; together with (i) all substitutions and replacements for and
products of any of the foregoing; (ii) in the case of all goods, all accessions; (iii) all
accessories, attachments, parts, and repairs now or hereafter attached or affixed to
or used in connection with any goods; (iv) all warehouse receipts, bills of lading
and other documents of title now or hereafter covering any of the foregoing; (v) all
collateral subject to the lien of any security document in favor of Lender; (vi) any
money, or other assets of the Debtor that may or hereafter come into possession,
custody or control of Lender; (vii) proceeds of any and all of the foregoing; (viii)
all of the foregoing, whether now owned or existing or hereafter acquired or arising

or in which the Debtor now has or hereafter acquires any rights; and (ix) all
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proceeds and products of such collateral security acquired by the Estate, (B) the
Pre-Petition Collateral, (C) all real estate owned by the Estate, and (D) all proceeds,
products, rents, issues and profits of all of the foregoing (all herein referred to as
the “Post-Petition Collateral” and collectively with the Pre-Petition Collateral, the
“Collateral”), which liens and security interests shall be senior to and have priority
over all other liens, claims, mortgages, security interests and expenses of any
person, individual, entity, party or party in interest, except with respect to the (i)
Carve Out; (i1) the Trustee and Professional Fee Escrow; and (iii) the statutory liens
in favor of taxing authorities for ad valorem property taxes (‘“Permitted
Liens”);and the rights reserved in paragraph 23 below of the alleged M&M Lien
Claimants (as defined in paragraph 23 below) as to alleged pre-petition
“removables.” The liens and security interests granted above to secure payment of
the Post-Petition Indebtedness shall be valid and enforceable regardless of whether
the Court determines that some or all of the security interests and liens held by
Lender in the Pre-Petition Collateral are unenforceable for any reason.

9. Perfection of Lender Liens; Termination. Entry of this Final Order automatically

perfects the liens granted by paragraph 8 of this Final Order.

10. Use of Collateral; Adequate Protection; Application of Funds.

a) Any cash collateral of Lender used by the Debtor or the Estate since the
commencement of the Case shall constitute Post-Petition Indebtedness under the Credit Facility.
Notwithstanding the foregoing, the Estate is authorized to use Lender’s cash collateral (other than
to the extent advances under the Credit Facility constitute cash collateral).

b) Not later than the fourth Friday of each month, the Estate shall provide to
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Lender a reconciliation report showing the dollar-for-dollar variances for each line item and
column entry to show the difference between the amounts set forth in the Budget and the actual
amount incurred and expended by the Estate (“Budget Variance”) during the period beginning on
the first day after the end of the period covered by the previous reconciliation report the Estate
provided and continuing through the Friday prior to the date of the new reconciliation report. At
the same time as the Budget Variance is reported to Lender, the Estate shall also provide Lender
with an accounting of all cash proceeds (and cash equivalents) of Collateral for calculation of the
Post-Petition Indebtedness in a form acceptable to the Lender and the Trustee. Notwithstanding
the Budget’s allocation of specific amounts for each line item and column entry, the Trustee is
permitted, in the exercise of his business judgment, to use surplus funds from any line items and
column entries to supplement funding as needed for other line items and column entries, provided
the Trustee does not exceed the Budget’s overall cumulative funding total for all entries.

11. Events of Default and Milestones. Events of Default include, but are not limited to

the Estate’s failure to satisfy the following milestones in the Case (the “Events of Default”), which
milestones assume that on or before July 1, 2020, the Trustee has employed a broker that has
formally initiated the marketing of the Estate’s primary assets (the “Marketing Effort”), and may
be extended only upon (i) written agreement of the Lender and Trustee or (ii) solely in the event
and on the basis, the Trustee and the Trustee’s broker are unable to initiate the Marketing Effort
by July 1, 2020, by the Court after notice and hearing:

a) By no later than July 1, 2020, the Trustee shall file a proposed chapter 11
plan (“Chapter 11 Plan”) and disclosure statement (“Disclosure Statement”) with the
Bankruptcy Court seeking a final disposition of the Collateral (“Disposition Transaction’), which

may include, without limitation, the authorization to sell substantially all of the Estate’s assets and
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seeking approval of bidding and sale procedures therefor (which Disclosure Statement, Chapter
11 Plan, and accompanying order confirming the Chapter 11 Plan (“Confirmation Order”) shall
be in form and substance satisfactory to Lender in its reasonable discretion);

b) By no later than August 17, 2020, the Bankruptcy Court shall have entered
the Confirmation Order confirming the Trustee’s Chapter 11 Plan;

C) In the event any challenges, objections, adversary proceedings, contested
matters, claims objections or any other proceedings of any kind that are brought by any party that
in any way seek to impact, impede or affect Lender’s credit bid rights (whatever they may or may
not be) (together, a “Credit Bid Challenge”), then such proceedings must be completely
concluded and fully resolved on a final basis, whether by agreement or final and non-appealable
order of a court of competent jurisdiction, by not later than August 30, 2020. The Lender consents
to adjudication of all Credit Bid Challenges through a contested motion practice on such expedited
schedule a necessary to effectuate compliance with this provision.

d) By no later than September 30, 2020, in the event the terms of the
Confirmation Order and Chapter 11 Plan contemplate the sale of the Collateral to a third party,
then the Trustee shall have entered into definitive transaction documents with a prospective
purchaser in form and substance satisfactory Lender;

e) By no later than October 12, 2020, the Disposition Transaction shall have
been completely performed and entirely consummated; and

f) Engagement and retention of a broker (the “Broker”) in this Case;
provided, however, that at all times any potential purchaser in this Case is touring or physically
inspecting the Estate’s real property and improvement assets, a representative of either the Trustee

or the Broker will accompany the potential purchaser.
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12.  Lender’s Remedies. Upon the occurrence of an Event of Default, unless otherwise

waived by Lender in its sole and absolute discretion:

a) Lender may refuse to make advances of funds or extend any further credit;
and

b) Lender may file an affidavit (the “Affidavit”) with the Bankruptcy Court
certifying the occurrence of the Event of Default and seeking relief from the automatic stay to
exercise any and all of its rights and remedies under the Credit Agreement and the other Loan
Documents and/or under applicable law. Lender shall, contemporaneously with the filing of such
Affidavit with the Bankruptcy Court, serve a copy of the Affidavit on counsel for the Debtor, the
Trustee, counsel for the Trustee, the U.S. Trustee, counsel for Adam Zarafshani, counsel for the
Petitioning Creditors (as listed on the docket) and counsel for Daniel White via e-mail. If any party
in interest fails to file a response with the Bankruptcy Court, within five (5) days of the filing of
such Affidavit, the Bankruptcy Court may enter an order granting Lender relief from the automatic
stay and permitting Lender to enforce its rights and remedies. In the event a timely response is filed,
Lender shall be entitled to an expedited hearing on its motion for relief from the stay, such hearing
to occur within ten (10) days of the filing of such response, subject to Court availability or
agreement of the parties.

13.  Allowance for Improvements made by the Estate. Subject to the rights reserved

during the Challenge Period, in consideration of the Estate’s use of the Collateral in accordance
with the Final Order, and in view of the effect of such use, (i) the Collateral shall not be subject to
any surcharge under Section 506(c) of the Bankruptcy Code and (ii) the “equities of the case”
exception in Section 522 shall not apply with respect to the Collateral.

14.  Successors and Assigns. Except as otherwise stated herein, the provisions of this
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Final Order shall be binding upon all persons and entities and shall inure to the benefit of Lender,
the Debtor, the Trustee and their respective successors and assigns, including, without limitation,
any subsequent chapter 7 trustee.

15. Carve Out for United States Trustee Fees and Professional Fees. Subject to the

terms and conditions contained in this paragraph 15, all pre-petition and post-petition claims
(whether secured or unsecured) of Lender, including Lender’s super-priority administrative
expense claim, are subject and subordinate only to a carve out (the “Carve Out”) for:

a) amounts payable to the United States Trustee pursuant to 28 U.S.C. §
1930(a) and any fees payable to the Clerk of the Bankruptcy Court (the “Statutory Fees”), subject
to in all respects complete and full compliance with the limits set forth in the Budget;

b) amounts allowed and payable pursuant to the Application of Petitioning
Creditors for Allowance and Payment of Administrative Claim under Bankruptcy Code section
503(b)(3)(A),(E) and (4) at docket number 83, not to exceed the total aggregate amount of $15,000
for all such claimants, only pursuant to the terms of the Court’s order approving such amounts and
subject to in all respects complete and full compliance with the limits set forth in the Budget;

C) amounts payable to the Trustee as compensation and expenses under
Bankruptcy Code section 330 (the “Trustee Fees and Expenses”), with all Post-Petition
Indebtedness and Collateral constituting “moneys disbursed or turned over in the case” by the
Trustee “to parties in interest” for purposes of Bankruptcy Code section 326(a), subject to in all
respects complete and full compliance with the limits set forth in the Budget;

d) the payment pursuant to orders of the Court of allowed unpaid
professional fees, costs and expenses (the “Professional Fees and Expenses”) of attorneys,

financial advisors, accountants, appraisers, auctioneers, brokers and other professional persons
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retained by the Trustee or the Estate (together, the “Trustee Professionals”), or allowed
pursuant to Bankruptcy Code section 503(b)(3)(A),(E) and (4), only to the extent that such
Professional Fees and Expenses: (i) comply with the Budget in all aspects or are within the cap
in section 15(b) above; (ii) except as permitted under the Investigation Carve Out (defined
below), were not incurred in the investigation, prosecution or assertion of claims, causes of
action, actions or proceedings against Lender in respect of the Pre-Petition Indebtedness or
otherwise or challenging or raising any defense to the Pre-Petition Indebtedness or Liens of the
Lender, or against the Lender in respect of the Credit Facility or otherwise (the “Excluded
Actions”); (ii1) were incurred or accrued prior to the earlier of (A) the date on which the Chapter
11 Plan becomes effective, or (B) with the exception of an aggregate amount not to exceed
$25,000 for Professional Fees and Expenses of the Trustee Professionals to be used to pay fees
earned and expenses incurred subsequent to the occurrence of an Event of Default (the “Default
Carve Out”), receipt by the Estate of notice of an Event of Default; and (iv) do not exceed any
amounts for such professionals contained in the Budget, which amounts are not otherwise payable
from funds which are not the Collateral of the Lender or proceeds therefrom such as retainers

held by Estate’s professionals; provided however, that in no event shall any retainer or the Carve

Out be used to pay any fees or expenses arising after the conversion of this Case to a case under
Chapter 7 of the Bankruptcy Code. Nothing herein shall be construed as consent to the allowance
of any fees and expenses of a retained professional, or shall affect any party’s rights to object to
the allowance and payment of such fees and expense, all such rights being expressly preserved.
The Debtor’s former receiver, Mr. Rob Roy Parnell, and his counsel have placed the Trustee and
parties in interest on notice of their intent to file applications of allowance and payment of

custodian claims, fees, and expenses.
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e) Amounts set forth in the Budget for engineers, planners, diagnosticians,
hydrologists, landscape architects, and surveyors assisting the Estate with seeking approval of the
PDA and a settlement with TxDOT/CTRMA (the “PDA/TxDOT Specialists”), for periods prior
to the occurrence of an Event of Default shall be advanced by the Lender pursuant to paragraph
6(b) above and paid as such expenses are due. Each PDA/TxDOT Specialist shall be entitled to
carry forward or carry back any unused portion of any amount set forth in the Budget for that
PDA/TxDOT Specialist to be available for past or future Budget periods in which the
PDA/TxDOT Specialist exceeds the amount set forth in the Budget for that PDA/TxDOT
Specialist. After giving effect to all carry forwards and carry backs, if a PDA/TxDOT Specialist
has incurred fees and expenses greater than what is set forth in the Budget, and there are additional
funds available in the budget for other PDA/TxDOT Specialists not otherwise necessary to pay the
other claims of the PDA/TxDOT Specialists in full, the Trustee is authorized to pay such additional
expenses of PDA/TxDOT Specialists with such unused funds. To the extent funds budgeted to be
paid to PDA/TxDOT Specialists are not used for such purposes, such amount of unused funds,
after application of any carried forward or carried back budgeted amounts, or budgeted amounts
re-purposed in accordance with this paragraph, shall be paid to the Lender, for application to the
Post-Petition Indebtedness as determined by the Lender.

f) Amounts set forth in the Budget for Trustee Fees and Expenses and
Professional Fees and Expenses, and in paragraph 15(b) above, for periods prior to the occurrence
of an Event of Default plus the Default Carve Out shall be advanced by the Lender pursuant to
paragraph 6(b) above and set aside weekly and held by the Trustee in a separate segregated account
for the Trustee and the Trustee Professionals (the “Trustee and Professional Fee Escrow”) for

the sole purpose of funding the Trustee’s allowed Trustee Fees and Expenses, the Trustee
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Professionals’ allowed Professional Fees and Expenses, and any amounts allowed pursuant to
paragraph 15(b) above. Each Trustee Professional shall be entitled to carry forward or carry back
any unused portion of any amount set forth in the Budget for that Trustee Professional to be
available for past or future Budget periods in which the Trustee Professional exceeds the amount
set forth in the Budget for that Trustee Professional. The Trustee shall be entitled to carry forward
or carry back any unused portion of any amount set forth in the Budget for the Trustee Fees and
Expenses to be available for past or future Budget periods in which the Trustee exceeds the amount
set forth in the Budget for the Trustee Fees and Expenses. After giving effect to all carry forwards
and carry backs, and notwithstanding section 15(d)(iv), if the Trustee or any Trustee Professional
is allowed fees and expenses greater than what is set forth in the Budget for that specific party, and
there are funds available in the Trustee and Professional Fee Escrow not otherwise necessary to
pay all budgeted allowed claims of the Trustee and all other Trustee Professionals in full, the
Trustee is authorized to pay such additional allowed Trustee Fees and Expenses and Trustee
Professional Fees and Expenses with such unused surplus Trustee and Professional Fee Escrow
funds. To the extent funds in the Trustee and Professional Fee Escrow are not used for such
purposes, such amount of unused funds, after application of any carried forward or carried back
budgeted amounts or budgeted amounts re-purposed in accordance with this paragraph, shall be
paid to the Lender, for application to the Post-Petition Indebtedness as determined by the Lender.
Any amounts payable to the Trustee, to each Trustee Professional, and amounts allowed pursuant
to paragraph 15(b) above, shall be paid upon allowance or authorization by the Court from funds
on deposit in the Trustee and Professional Fee Escrow attributable to the Trustee, specific Trustee
Professional, or claimant pursuant to paragraph 15(b) above.

g) Any Carve Out paid by the Lender shall constitute additional Post-Petition
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Indebtedness owed to the Lender under this Order. Notwithstanding anything herein to the
contrary, except as permitted under the Investigation Carve Out, no portion of the Carve Out,
Credit Facility proceeds or retainers may be used to investigate, prosecute, object to or contest in
any manner, or raise any defenses to the amount, validity, perfection, priority, extent or
enforceability of the Pre-Petition Indebtedness or Post-Petition Indebtedness, the Liens securing
the Pre-Petition Indebtedness or Post-Petition Indebtedness, or any claims or causes of action
against Lender.

16. Stay; Modification. Having been found to be extending credit and making loans to

the Debtor in good faith, the Lender shall be entitled to the full protection of § 364(e) with respect
to the Credit Facility in the event that this Final Order, or any authorization contained herein is
stayed, vacated, reversed or modified on appeal. No subsequent stay, modification, termination,
failure to extend the term or vacation of this Final Order shall affect, limit or modify the validity,
priority (subject to the reservation of the alleged M&M Lien Claimants in paragraph 23 below), or
enforceability of any liability of the Debtor under the Credit Agreement or the other Loan
Documents, or any lien or security interest granted to Lender under the such documents. All credit
extended under the Credit Agreement and the other Loan Documents is made in reliance on this
Final Order, and, except as set forth below, the obligations the Debtor incurs to Lender under the
Credit Agreement and the other Loan Documents cannot be subordinated, lose superpriority status,
or be deprived of the benefit of the senior liens granted to Lender, by any subsequent order in the
Case or a converted chapter 7 case. Subject to the rights reserved during the Challenge Period, the
provisions of this Final Order dealing with the liability of the Debtor under the Credit Agreement
and the other Loan Documents shall not be modified or superseded by any order confirming a plan

of reorganization (including the use of the cram-down provisions of section 1129(b) of the Code)
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in the Case.

17.  Preservation of Rights Under This Final Order. The provisions of this Final Order
and any actions taken pursuant hereto shall survive entry of any order which may be entered (a)
converting the Case to a chapter 7 case, (b) confirming or consummating any plan of reorganization
of the Debtor, or (c) dismissing the Case or any subsequent chapter 7 case pursuant to sections
303, 305 or 1112 of the Bankruptcy Code, and the terms and provisions of this Final Order as well
as the priorities in payment, liens and security interests granted pursuant to this Final Order, the
Credit Agreement and the other Loan Documents shall continue in this or any superseding case
under the Bankruptcy Code, and such priorities in payment, liens and security interests shall
maintain their priority as provided by this Final Order until all Indebtedness is indefeasibly paid
and satisfied.

18. Challenge of Claim or Lien. The acknowledgements and releases in favor of Lender

set forth in paragraph 4 of this Final Order shall be binding on the Debtor, the Trustee, the Estate,
and all parties in interest having due process notice and an opportunity to participate in this
proceeding, including, without limitation, any Committee, unless the Trustee or such other party
in interest with standing, including any party granted standing by the Court pursuant to the
rationale set forth in Louisiana World Exposition, has filed an adversary proceeding or contested
matter challenging any of the acknowledgements or admissions in favor of Lender set forth in
paragraph 4 of this Final Order no later than July 20, 2020 (the “Challenge Period”). If no such
adversary proceeding or contested matter is timely commenced as of such date, (i) the Pre-Petition
Indebtedness of Lender shall constitute allowed secured claims, not subject to objection or
subordination and otherwise unavoidable, (ii) the pre-petition liens of Lender on the Pre-Petition

Collateral shall be deemed legal, valid, binding, perfected, not subject to defense, counterclaim,
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offset of any kind or subordination, and otherwise unavoidable, and (iii) the Lender shall be
released from and absolved of any and all claims, causes of action, challenges, disputes and
liability of any kind or character, whether known or unknown, whether contingent or
noncontingent, whether liquidated or unliquidated, in existence as of the effective date of such
release arising from, related to or otherwise in connection with the Pre-Petition Indebtedness, the
Pre-Petition Collateral, the Loan Documents, the Credit Facility and any and all actions taken by
or on behalf of Lender in connection therewith. The Trustee and his professionals engaged on
behalf of the Estate (as approved by an order of this Court) are hereby permitted a budget of
$50,000.00, payable from the Credit Facility proceeds advanced by Lender and in accordance with
the Budget, to conduct the investigation against the Lender concerning the above-referenced
subject matters outlined hereinabove (“Investigation Carve Out”). If any party initiates a Credit
Bid Challenge, then such proceedings must be completely concluded and fully resolved on a final
basis, whether by agreement or final and non-appealable order of a court of competent jurisdiction,
by not later than August 30, 2020. The Lender consents to adjudication of all Credit Bid
Challenges, through a contested motion practice on such expedited schedule a necessary to
effectuate compliance with this provision. For the sake of clarity, nothing in this Paragraph or this
Final Order shall be construed or deemed to be a release of any non-debtor party’s causes of action,
claims or other property rights existing outside of the Bankruptcy Code or this Bankruptcy Case.

19.  Right to Credit Bid. To the extent valid, the right of Lender to credit bid the

Indebtedness (Pre-Petition Indebtedness and Post-Petition Indebtedness combined) owed to
Lender by the Debtor (pursuant to section 363(k) of the Bankruptcy Code), in whole or in part, in
connection with any sale or disposition of assets in the Case (including in connection with a plan

of reorganization for which confirmation is sought under section 1129(b)(2)(A)(i)) is hereby
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expressly reserved and preserved by this Final Order. For the sake of clarity, notwithstanding the
Post-Petition Indebtedness and Pre-Petition Indebtedness as separate and distinct loans and debts
due and owing to the Lender by the Debtor, because each of such loans are secured by multiple
liens (prepetition liens and post-petition liens) in, to, under and against the same overlapping
Collateral pledged in favor of the Lender to secure the payment and performance of each of the
Post-Petition Indebtedness and the Pre-Petition Indebtedness, respectively, as set forth in this Final
Order, the Credit Agreement and the Loan Documents, in the event of any sale, transfer,
foreclosure, or any other form of disposition of any Collateral (whether through one or multiple
sales or events of other disposition), the Lender shall be entitled to, and it is equitable to permit
the Lender to, combine and join together the balance of the Post-Petition Indebtedness and the
balance of the Pre-Petition Indebtedness in the calculation of the total debt due and owing to the
Lender by the Debtor and secured by the Collateral, including, without limitation, for the purpose
of calculating the Lender’s credit bid to dispose of, foreclose, extinguish, terminate or otherwise
satisfy the one or more of the liens (prepetition liens and post-petition liens) in, to, under and
against the same overlapping Collateral pledged in favor of the Lender to secure the payment and
performance of each of the Post-Petition Indebtedness and the Pre-Petition Indebtedness.

20. Guarantor Liability Limited. The personal liability of Daniel Alexander White, Lot

11 GP, Ltd., Lot 11 Limited Partnership, Eco-Industrial Business Park Inc., Absolute Energy
Resources, Inc., Absolute Environmental Waste Management, Inc. (collectively, the “White
Affiliates”) and Adam Zarafshani and Eightfold Developments, LLC (collectively, the
“Zarafshani Affiliates”), respectively, in their capacity as guarantors of the obligations under the
Loan Documents, shall be limited to the extent that the White Affiliates and the Zarafshani

Affiliates shall not be personally liable and their respective assets shall not be liable for the
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repayment of any portion of the Post-Petition Indebtedness. Nothing in this Final Order shall
modify, affect, impair, alter, amend or otherwise change in any way the rights, remedies,
obligations and other terms existing as of the Petition Date between and among, as applicable,
Lender, any one or more of the White Affiliates and/or any one or more of the Zarafshani Affiliates
concerning the Pre-Petition Indebtedness and all other matters arising under and/or related to the
Loan Documents. Unless otherwise explicitly contained in this Final Order, all rights of all parties
concerning or in any way connected to the collection, enforcement, remedies, defenses, and all
other matters arising from and/or related to the Loan Documents are expressly reserved and
preserved.

21.  Amendments and Modifications. The Trustee and Lender may enter into any non-

material amendments or modifications to the Credit Agreement and the Loan Documents without
notice or a hearing or further order of this Court; provided, however, that any such modifications
shall be filed with the Court and shall not be adverse to the Debtor or its Estate.

22.  Final Order Governs. Except as otherwise specifically provided in this Final Order,

in the event of a conflict between the provisions of this Final Order, the Motion and the Loan
Documents, the provisions of this Final Order shall govern.

23.  M&M Lien Claimants. All rights are expressly reserved for any claimant asserting

lien claims pursuant to Chapter 53 of the Texas Property Code and/or the Texas Constitution (an
alleged “M&M Lien Claimant”) alleged to be superior in priority to the Pre-Petition Indebtedness
with respect to the Pre-Petition Collateral consisting of alleged “removables” that objects to the
granting by the Court pursuant to Bankruptcy Code section 364(d) to Lender of superior senior
liens and security interests in such alleged “removables” constituting Pre-Petition Collateral to

secure payment of the Post-Petition Indebtedness (“Removables Challenge). Any and all alleged
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M&M Lien Claimants must assert their Removables Challenge in writing and have filed and
served such Removables Challenge on counsel of record to the Trustee and counsel of record to
the Lender on or before July 1, 2020, and have had such Removables Challenge proceedings
completely concluded and fully resolved on a final basis, whether by agreement or final and non-
appealable order of a court of competent jurisdiction, by not later than July 30, 2020. The Lender
consents to adjudication of all Removables Challenges through a contested motion practice on
such expedited schedule a necessary to effectuate timely compliance with this provision. The
validity, priority and extent of the alleged M&M Lien Claimants’ respective lien rights concerning
the Pre-Petition Collateral consisting of alleged “removables” pursuant to Chapter 53 of the Texas
Property Code and/or the Texas Constitution (if any such lien rights exist) are preserved to hold

the same validity, priority and extent in existence as of the Petition Date..

24.  Interim Order Ratified. On May 21, 2020 at Docket Number 73, the Court entered the
First Interim Order Granting Chapter 11 Trustee’s Motion to Obtain Secured Credit on an Interim and
Final Basis (the “Interim Order”). The terms of this Final Order supersede the terms of the Interim
Order. However, to the extent applicable, any remaining terms of the Interim Order not superseded
by the terms of this Final Order are hereby ratified on a final basis under this Final Order. Accordingly,
any terms contained in the Interim Order not otherwise superseded by the terms of this Final Order

are approved and shall remain binding on all parties on a final basis.

HHH
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The relief described hereinbelow is SO ORDERED.

Signed September 23, 2020.

Hist—

H. CHRISTOPHER MOTT
UNITED STATES BANKRUPTCY JUDGE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: §
§ CASE NO. 1:20-10410-HCM
3443 ZEN GARDEN, L.P., §
§ Chapter 11
DEBTOR. §

STIPULATION AND ORDER TO DEPOSIT FUNDS BETWEEN GREGORY S.
MILLIGAN, CHAPTER 11 TRUSTEE AND ROMSPEN MORTGAGE LIMITED
PARTNERSHIP RESOLVING CREDIT BID CHALLENGE

Gregory S. Milligan, Chapter 11 Trustee (“Trustee”) for the bankruptcy estate (the
“Estate”) of 3443 Zen Garden, L.P. (the “Debtor”) and Romspen Mortgage Limited Partnership
(“Romspen” or “Lender”) hereby file this Stipulation Resolving Credit Bid Challenge (the
“Stipulation”) and request that the Bankruptcy Court enter this Stipulation as “So Ordered” on the
docket in the above styled and numbered Bankruptcy Case.

WHEREAS the Court entered its An1énded Final Order Granting Chapter 11 Trustee’s
Motion to Obtain Secured Credit on an Interim and Final Basis (ECF No. 144, the “Financing
Order”). All capitalized terms not specifically defined in this Stipulation have the meaning

provided in the Financing Order.
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WHEREAS the Financing Order reserved substantive rights and preserved claims and
causes of actions during the defined Challenge Period, which the Financing Order sets to end “no
later than July 20, 2020.” See Financing Order, pp. 21-22, ,ﬂ 18. The Financing Order also set
August 30, 2020, as the deadline by which any “Credit Bid Challenge . . .proceedings must be
completely concluded and fully resolved on a final basis . . .” (the “Credit Bid Challenge Period”).
See Financing Order, p. 14, § 11(c).

WHEREAS the Lender and the Trustee mutually agreed to extend the Challenge Period
for the Trustee and the Estate Parties (as defined in the Fourth Credit Bid Challenge Period
Stipulation) until “October 19, 2020 for all purposes” pursuant to the Fourth Notice and Stipulation
Extending Challenge Period under Final Financing Order dated September 21, 2020 (ECF No.
235, the “Fourth Credit Bid Challenge Period Stipulation™).

WHEREAS, on September 15, 2020, the Trustee filed the Emergency Motion to Limit
Romspen Mortgage Limited Partnership’s Credit Bid (ECF No. 209) (the “Credit Bid
Chaﬂenge”). In the Credit Bid Challenge, the Trustee asserted challenges against Romspen’s
ability to credit bid, including, without limitation, a request that Romspen be prohibited or limited
pursuant to 11 U;S.C. § 363(k) from credit bidding on any sale of assets of the Debtor pursuant to
11 U.S.C. §§ 363(b) or 1129(b)(2)(A)(ii).

WHEREAS Romspen disputes and denies the allegations and entitlement to relief as
requested by the Trustee in the Credit Bid Challenge.

WHEREAS the Court approved bidding procedures that includes a virtual auction for the
Estate’s primary asset on September 29, 2020, at 9:00 a.m. (CT). See Bid Procedures Order, p. 16
(ECF No. 194). Additionally, the Bid Procedures Order has a deadline of September 25, 2020, for

Romspen to elect to credit bid. Id.
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WHEREAS as a result, the Credit Bid Challenge and related disputed issues between
Trustee and Romspen would need to be resolved or fully adjudicated by the Bankruptcy Court
before the commencement of the Vi1“tua1 auction.

- WHEREAS such an adjudication is impracticable, if not impossible, in light of the
resources and schedule of the Bankruptcy Court, Trustee, and Romspen.

WHEREAS delaying the virtual auction is also impracticable and undermines the
predictability of the marketing process undertaken pursuant to the Bid Procedures Order.

WHEREFORE, Trustee and Romspen hereby agree and stipulate as follows, subject to the
Bankruptcy Court entering this Stipulation as “So Ordered” on the docket in the Bankruptcy Case:

1. Upon the entry of this Stipulation as “So Ordered” on the docket in the Bankruptcy
Case and not later than 7:00 pm (CT) on Friday, September 25, 2020, Romspen shall deposit the
sum of US $7,000,000.00, in cash, in the Trustee’s escrow account to be held in trust (the
“Deposit”), payable in the amount of and conditioned upon a judgment or order, if any, entered in
favor of the Trustee in connection with any claims and relief requested that may be brought against
Romspen by the Trustee;'

2. No funds from the Deposit shall be released to any party for any purpose without
an order of the Court specifying the exact amount of funds to be released to the specific party or
pgrties within a specific timeframe and by a specific delivery method. For the sake of clarity,

nothing in this Stipulation shall be construed, presumed or deemed to be an admission against

! The Deposit is provided as adequate protection to resolve the relief requested in the Credit Bid Challenge asserted
by the Trustee. For avoidance of doubt, the foregoing “amount payable from the Deposit” limitation is not a cap or
limit on Trustee’s, Debtor’s or Estate’s potential allowable claims against Romspen. Further, the foregoing “amount
payable from the Deposit” does not prohibit or preclude any award to the Trustee, Debtor or Estate of attorneys’ fees,
if applicable, in connection with any cause of action that may be asserted by the Trustee, Debtor or Estate against
Romspen. However, the Deposit is established only to provide a source of recovery to the Trustee’s, Estate’s and
Debtor’s potential claims against the Romspen as may be adjudicated at a later date.
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Romspen or a presumption of any kind that Romspen has engaged in any acts of wrongdoing. By
entering into this Stipulation, Romspen shall not be presumed or deemed to have any liability or
exposure of any kind. Romspen adamantly opposes the allegations contained in the Trustee’s
Credit Bid Challenge, and all of Romspen’s and the Trustee’s, Debtor’s and Estate’s respective
rights and remedies in connection therewith, including, without limitation, all claims, causes of
action, defenses, evidence, authorities and other allegations are expressly reserved;

3. Upon the entry of this Stipulation as “So Ordered” and completion of the Deposit
by Romspen, the Trustee shall dismiss and Withdraw its request that the Court prohibit or limit
Romspeﬁ’s ability to credit bid pursuant to 11 U.S.C. § 363(k) on any sale of ass:ets of the Debtor
pursuant to 11 U.S.C. §§ 363(b) or 1129(b)(2)(A)(ii), it being the intention of Romspen and the
Trustee that the Deposit shall and does provide the Debtor and the Estate with adequate protection
in the context of a Romspen credit bid for any claims and causes of action that the Trustee, Debtor
and Estate may have against Romspen, all of which remain disputed by Romspen.

4. The rights, benefits, reservations and protections this Stipulation provides to the
Trustee shall apply to any duly appointed subsequent or successor chapter 11, chapter 7 or plan

trustee, the Debtor, the Estate or similar legal successors.

#HHt
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Dated: September 22, 2020

AGREED TO BY:

/s/ Thomas C. Scannell (with permission)
Thomas C. Scannell

Tex. Bar No. 24070559

FOLEY & LARDNERLLP .
2021 McKinney Avenue, Suite 1600
Dallas, Texas 75201

Telephone: (214) 999-3000

Facsimile: (214) 999-4667
tscannell@foley.com

COUNSEL FOR ROMSPEN MORTGAGE
LIMITED PARTNERSHIP

/s/ Jason M. Rudd

Jason M. Rudd, Tex. Bar No. 24028786
Scott D. Lawrence, Tex. Bar No. 24087896
Daniella G. Heringer, Tex. Bar No. 24103460
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 100

Dallas, Texas 75204 ‘

Telephone: (214) 692-6200

Facsimile: (214) 692-6255
jason.rudd@wickphillips.com
scott.lawrence@wickphillips.com
daniella.heringer@wickphillips.com

COUNSEL FOR GREGORY MILLIGAN,
CH. 11 TRUSTEE FOR 3443 ZEN GARDEN, L.P.
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CERTIFICATE OF SERVICE

I certify that on September 22, 2020, a true and correct copy of the forgoing was filed and
served on the following parties via the Court’s CM/ECF electronic service system at the indicated
email addresses:

Christopher G Burwell on behalf of Creditor Wembley Metal Buildings, LLC
cbuirwell@baileyandbaileypc.com -

Martyn B. Hill on behalf of Creditor Lone Star Materials, Inc. :
mbh@pdhlaw.com, eservice@pdhlaw.com:mah@pdhlaw.com:sserry@pdhlaw.com

B. Russell Horton on behalf of Debtor 3443 Zen Garden, LP
rhorton@gbkh.com, kseabolt@gbkh.com

Paul H. Jordan on behalf of Creditor Hill Country Electric Supply, L.P., Creditor Koetter Fire
Protection of Austin, LLC and Creditor Texas Air, LLC
pjordon@sneedvine.com, gtwnfilings@sneedvine.com

Tara LeDay on behalf of Creditor The County of Hays, Texas
tleday(@ecf.courtdrive.com:kmorriss@mvbalaw.com;vcovington@mvbalaw.com:bankruptcy @)
mybalaw.com:alocklin@mvbalaw.com

Kell C. Mercer on behalf of Petitioning Creditor ACM Services LLC, Petitioning Creditor
Austin Glass & Mirror, Inc. and Creditor Lyle America, Inc. d/b/a Glass.com of Illinois
kell.mercer@mercer-law-pc.com

Lisa M. Norman on behalf of Creditor American Builders and Contractors Supply Co., Inc. d/b/a
ABC Supply Co., Inc.
Inorman@andrewsmyers.com, kdubose(@andrewsmyers.com

Danielle Nicole Rushing on behalf of Interested Party Lincoln 1861, Inc. and Daniel White
drushing@dykema.com, lvasquez@dykema.com:docketsat@dykema.com

Thomas C. Scannell on behalf of Creditor and Interested Party Romspen Mortgage Limited
Partnership
tscannell@foley.com, acordero@foley.com

Jeffrey M. Tillotson on behalf of Creditor Dan White
itillotson@tillotsonlaw.com, swade@tillotsonlaw.com:keith@tillotsonlaw.com

United States Trustee - AU12
ustpregion07.au.ecf@usdoj.cov

Richard James Wallace, III on behalf of Creditor Equipmentshare.com, Inc.
richard.wallace@solidcounsel.com

STIPULATION AND ORDER RESOLVING CREDIT BID CHALLENGE PAGE 6 OF 7



Deborah D. Williamson on behalf of Creditor Dan White Family Trust and Dan White
dwilliamson@dykema.com, mlongoria@dykema.com:docketsat@dykema.com

/s/ Jason M. Rudd
Jason M. Rudd
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The relief described hereinbelow is SO ORDERED.

Signed October 07, 2020.

H. CHRISTOPHER MOTT
UNITED STATES BANKRUPTCY JUDGE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: §
§ CASE NO. 1:20-10410-HCM
3443 ZEN GARDEN, L.P. §
§ Chapter 11
DEBTOR. §

ORDER AUTHORIZING AND APPROVING THE SALE OF
CERTAIN OF DEBTOR’S ASSETS FREE AND CLEAR OF LIENS, CLAIMS,
INTERESTS, AND ENCUMBRANCES AND GRANTING RELATED RELIEF

Upon the Motion for Orders (1) Authorizing and Approving (4) Bid Procedu}*es, and (B)

Form and Manner of Notices for the Bid Procedures and Resulting Sale, (II) Scheduling an Auction
to Determine the Highest and Best Offer, (I1II) Scheduling a Hearing to: (a) Approve the Sale of
Assets to the Successful Bidder Free and Clear of Liens, Claims and Encumbrances, and (b)
Authorize the Debtor to Assume and Assign Executory Contracts and Unexpired Leases in

Connection with the Sale, and (IV) Granting Related Relief (ECF No. 175, the “Motion”)! filed

! Capitalized terms not otherwise defined herein shall have the meanings ascribed in the Motion.
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by Gregory S. Milligan, the Chapter 11 Trustee (the “Trustee”) for the bankruptcy estate (the
“Estate”) of 3443 Zen Garden, L.P. (the “Debtor™) appointed in the above-captioned case (the

“Chapter 11 Case”) requesting entry of: (i) an order (a) approving sale and Bid Procedures (the

“Bid Procedures”) in connection with sale (the “Sale”) of certain assets of the Debtor (the “Assets”
as defined herein), (b) authorizing the Trustee to select a Stalking Horse Bidder (as defined in
the Bid Procedures Order) and grant Bid Protections, (c¢) schedule a hearing to consider approval
of the sale of Assets (the “Sale Hearing”), (d) approving the form and manner of notice, and (e)
granting related relief; and (ii) an order (this “Sale Order”) approving the transfer, free and clear
of all liens, claims, encumbrances and interests of any kind, to Romspen Mortgage Limited
Partnership (together with any affiliated designee, the “Buyer”); and the Court having entered an

order approving among other things, the Bid Procedures (ECF No. 194, the “Bid Procedures

Order”); and the Trustee having determined that Buyer was the highest and best bidder for the
Assets in connection with the Sale in accordance with the Bid Procedures; and based upon the
evidence presented at the hearing held on October 7, 2020; and a Qualified Bid having been

received from 2289946 Alberta Ltd. (“Competing Bidder”); and after conducting the Auction in

accordance with the Bid Procedures Order; and all parties in interest having been heard or having
had the opportunity to be heard regarding the Sale; and it appearing that adequate and proper notice
of the Motion has been given and that no other or further notice need be given; and the Sale Hearing
having been held to consider the relief requested in the Motion; and upon the record of the Sale
Hearing and all of the proceedings had before the Court; and the Court having found and
determined that the relief sought in the Motion is in the best interests of the Debtor, the Estate, its

creditors and all other parties in interest; and the testimony adduced at the Sale Hearing establish
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just cause for the relief granted herein; and after due deliberation and sufficient cause appearing

therefor

IT IS HEREBY FOUND AND DETERMINED THAT:?

A. Jurisdiction. The Court has jurisdiction to hear and determine the Motion and to
grant the relief requested in the Motion pursuant to 28 U.S.C. § 1334(b).

B. Venue. Venue of this ‘case and the Motion in this district is proper under 28 U.S.C.
§§ 1408 and 1409. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).

C. Statutory Predicates. The statutory and legal predicates for the relief requested in

the Motion are sections 105, 363, and 365 of title 11 of the United States Code, 11 U.S.C. §§101,

et seq. (the “Bankruptcy Code™), and Rules 2002, 6004, 6006, 9006 and 9014 of the Federal Rules

of Bankruptcy Procedure (the “Bankruptcy Rules™).

D. Notice. In accordance with the Bid Procedures Order, and as evidenced by the

certificate of service previously filed with this Court (ECF No. 195, the “Certificate of Service”),
the Trustee served the Sale Notice (as defined in the Bid Procedures Order) on all parties listed
therein.

E. Notice Sufficient. Based upon the Certificate of Service and the evidence presented

at the Sale Hearing, the Trustee has provided adequate and sufficient notice of the Motion, the Bid
Procedures Order, the Bid Procedures, the Sale Hearing, the Sale, and | the transactions
contempllated thereby (the “Transaction”), in accordance with the Bid Procedures Order and Bid
Procedures, sections 105(a), 363 aﬁd 365 of the Bankruptcy Code and Bankruptcy Rules 2002,

6004, 6006 and 9006. A reasonable opportunity to object or be heard regarding the relief granted

2 Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of
fact to the fullest extent of the law. See Fed. R. Bankr. P. 7052, 9014.
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by this Sale Order has been afforded to those parties entitled to notice pursuant to Bankruptcy Rule
6004(a).

F. M. The “Assets” are: (1) the real property, including all right, title, and interest
therein, described on Exhibit A hereto (the “Real Property”); (2) all rights, privileges, easements,
and rights of way appurtenant to said Real Property, including without limitation, all mineral, oil
and gas and other subsurface rights, development rights, air rights, and water rights (collectively,
the “Appurtenances™); (3) all improvements and fixtures located on the Real Property, including,
without limitation: (a) all structures affixed to the Real Property; (b) all apparatus, equipment, and
appliances used in connection with the operation or occupancy of the Real Property; and (c) all
facilities used to provide any services to the Real Property and/or the structures affixed thereto
(collectively, the “Improvements™), excluding those fixtures owned by occupants of the Real
Property or vendors of the Improvements, if any; (4) all tangible personal property located on and
used in connection with the Real Property or the Improvements (excluding the personal property

of occupants of the Real Property, if any), (collectively, the “Personal Property”); and (5) all rights,

warranties, guarantees, utility contracts, approvals (governmental or otherwise), permits,
certificates of occupancy, surveys, and plans and specifications relating to the Real Property,

Appurtenances, or Improvements (collectively, the “Intangible Property™); provided, however,

notwithstanding anything herein to the contrary, the “Assets” do not include any tenant fixtures or
other property belonging to occupants of or vendors to the Real Property, if any, or any items
leased from third parties.

G. Property of the Estate. The Assets sought to be transferred by the Trustee and the

Debtor to the Buyer pursuant to this Order are property of the Estate and title thereto is vested in

the Estate.
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H. Excluded Assets Certain assets of the Estate are excluded from the Transaction and

are referred to herein as the “Excluded Assets.” For the avoidance of doubt, the following are
Excluded Assets: (a) all cash and cash equivalents, bank accounts and securities of Seller; (b)
intentionally omitted; (c) all accounts or notes receivable of Seller; (d) all trademarks or
tradenames, copyrights, or other intellectual property; (e) intentionally omitted, (f) all rights to any
refunds, credits, or rebates of or relating to taxes (or other related costs or expenses) that are borne
by or the responsibility of Seller or attributable to any tax asset of Seller; (g) all rights to any
refunds, credits, or rebates due to Seller by a third party for any overpayment attributable to the
Assets with respect to any period of time on or prior to the date the S‘eller and the Buyer
substantially consummate the Sale (the “Closing Date”);? (h) all insurance policies and rights to
proceeds thereof and unearned premiums related thereto (excluding any mortgagee’s title
insurance cdverage or any insurance policies in which Buyer is named loss payee or additional
insured); (i) all prepayments,' good faith, and other bid deposits submitted by any third party under
the terms of the Bid Procedures Order; (j) all Claims (as defined in the Bankruptcy Code)
belonging to the Estate other than those specifically enumerated herein as part of the Assets; (k)
all of the Debtor’s and the Estate’s commercial tort claims (és such term is defined in the Uniform
Commercial Code as in effect in the State of Texas) arising on or before the Closing Date,
including without limitation, all causes of action against (i) present and former directors and
officers of Seller, (ii) direct and indirect equity holders of Seller, and (iii) any other parties with
whom the Debtor did business prior to the Closiﬁg Date, and the proceeds of all of the foregoing;
(D) all claims, actions, causes of action, demands, lawsuits, arbitrations, notices of violation,

proceedings, litigations, citations, or summons, whether civil, criminal, administrative, regulatory,

? The Closing Date shall be the date the Court enters this Sale Order on the docket of the Bankruptcy Case.
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or otherwise, whether at law or in equity (collectively, “Actions”) or Claims against (i) the

Debtor’s contract counterparties and the proceeds thereof, (ii) A-1 Engineering, LLC, and any of
its affiliates, professionals, owners, managers, members, officers, directors, employees, agents,
insurers, successors or assigns, (iii) the Debtor’s insurance cérriers, policies, or coverage
(excluding any mortgageé’s title insurance coverage or any insurance policies in which Buyer is
named loss payee or additional insured), and (m) all Actions arising under sections 502, 510, 541,
542, 543, 544, 545, 547 through and including 553 of the Bankruptcy Code, or under similar or
related state or federal statutes and common law, including fraudulent transfer laws, whether or
not litigation is commenced to prosecute such Actions, and which may be recovered pursuant to
section 550 of the Bankruptcy Code.; (n) all rights of the Estate to object to or seek disallowance
or subordination of Claims against the Estate, including any associated setoff, recoupment, or other
similar rights; (o) all assets and properties that are not specifically enumerated as Assets herein,
and (p) all Claims relating to rights of the Seller arising under this Sale Order or any other
Transactioﬁ Document.

L Trustee’s Authority. Subject to the entry of this Sale Order, the Trustee: (i) has full

power and authority to complete the Sale; (ii) has all of the poWer and authority necessary to
consummate the Transaction; and (iii) has taken all action necessary to authorize and approve the
Sale, and any actions required to be performed by the Trustee in order to consummate the
Transaction contemplated herein. No consents or approvals of the Debtor are required for the
Trustee to consummate the Sale. Pursuant to Amended Final Order Granting Chapter 11 Trustee’s
Motion to Obtain Secured Credit on an Interim and Final Basis (ECF No. 144, the “Financing
Order”) p. 16, § 15(c) the Transaction’s satisfaction of Claims against the Estate constitutes

“moneys disbursed or turned over in the case” by the Trustee “to parties in interest” for purposes
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of Bankruptcy Code section 326(a), subject in all respects to complete and full compliance with
the limits set forth in the Budget (as defined in the Financing Order).

J. Stipulations. This Sale Order and the Transactions in no way alter, amended or
prejudice: (i) the Notice and Stipulation Extending Challenge Period under Final Financing Order
(ECF No. 157); (ii) the Second Notice and Stipulation Extending Challenge Period under Final
Financing Order (ECF No. 178); (iii) the Third Notice and Stipulation Extending Challenge Period
under Final Financing Order (ECF No. 197); (iv) the Fourth Notice and Stipulation Extending
Challenge Period under Final Financing Order (ECF No. 235); (v) the Stipulation and Order to
Deposit Funds in the Registry of the Court Between Austin Glass & Mirror, Inc., ACM Services,
LLC, Koetter Fire Protection of Austin, LLC, Capital Industries, LLC, Hill Country Electric
Supply, LP, Lyle America, Inc. d/b/a Glass.com of Illinois, Summer Legacy, LLC, Texas Air,
LLC, Ferguson Enterprises, LLC, and American Builders and Contractors Supply Co., Inc. d/b/a.

ABC Supply (“M&M Lien Claimants™) and Romspen Mortgage Limited Partnership Resolving

Credit Bid Challenge (ECF No. 221) (“Lien Stipulation™); (vi) the Stipulation and Order to Deposit

Funds in the Registry of the Court Between Adam Zarafshani, Panache Development & -
Construction, Inc., and Romspen Mortgage Limited Partnership Resolving Credit Bid Challenge
(ECF No. 222); and (vii) Stipﬁlation and Order to Deposit Funds Between Gregory S. Milligan,
Chapter 11 Trustee and Romspen Mortgage Limited Partnership Resolving Credit Bid Challenge
(ECF No. 238) (collectively, the “Stipulations”). Nothing in this Order is intended to, or does,
alter, amend, modify or limit the Stipulations. All rights, claims, defenses, arguments, and
positions reserved in the Stipulations constitute Excluded Assets as defined herein and are
specifically preserved in this Sale Order. To the extent of any inconsistency in the Stipulations and

this Sale Order, the Stipulations control. The liens asserted by the M&M Lien Claimants shall
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attach to the funds in the registry of the Court pursuant to the terms of the Lien Stipulation to the
extent that the M&M Lien Claimants’ respective liens are determined (whether through agreement
of the parties, order of the Court, or otherwise) to be valid, subsisting, and superior to the liens of
Romspen. Further, in order to preserve the “removables” lien priority theories and rights asserted
by the M&M Lien Claimants, July 1, 2020, as the date such removables challenges were asserted,
shall be the operative date for determining removability and establishing priority of any of the
M&M Lien Claimants’ interests on any Assets acquired Ey Buyer through the Transaction.

K. Sufficiency of Marketing; Broker Fee. The Trustee and his professionals, including

but not limited to Cushman & Wakefield U.S., Inc. (“C&W”), marketed the Assets and conducted
the marketing and sale process as set forth in and in accordance with the Motion, the Bid
Procedures Order, and this Court’s Order authorizing the Trustee to retain and employ C&W as
real property broker (ECF No. 160). Based upon the record of these proceedings, all creditors and
other parties in interest and all prospective buyers have been afforded a reasonable and fair
opportunity to bid for the Assets. C&W’s work fee in the amount of $40,000.00 and out of pocket
expenses in the amount of $4,241.00 is deemed reasonable and necessary and allowed for payment
consistent with this Sale Order.

L. Bid Procedures. The Bid Procedures were substantively and procedurally fair to
all parties and all potential bidders and afforded notice and a full, fair and reasonable opportunity
for any person to make a higher or otherwise better offer to purchase the Assets. The Trustee
conducted the sale process without collusion and in accordance with the Bid Procedures.

M. Bid Deadline; Auction. The Bid Deadline passed on September 25, 2020 at 5:00

p.m. (prevailing Central Time) in accordance with the Bid Procedures and Bid Procedures Order.

The Trustee received two (2) Qualified Bids. Pursuant to the terms of the Bid Procedures, the
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Trustee conducted an auction on September 29, 2020 (the “Auction”), commencing at 9:00 a.m.

central time and determined that the Buyer’s credit bid of $45,000,000.00 constituted the highest
and best bid, which was approved by the Court at the Sale Hearing (the “Successful Bid”) for the
Assets and, therefore, was designated as the Successful Bid. As established by the record of the
Sale Hearing, the bidding and related procedures established by the Bid Procedures Order have
been complied with in all material respects by the Trustee, the Buyer, and all their affiliates. The
Bid Procedures afforded a full, fair and reasonable opportunity for any entity or person to niake a
higher or otherwise better offer to purchase the Assets, and the Successful Bid constitutes the best
and highest offer for the Assets.

N. Back-Up Bidder. At the Auction, the Competing Bidder offered the next highest or

otherwise best Qualified Bid, which was a cash bid in the amount of no less than $173,000,000.00.
The Trustee, in his sound exercise of business judgment, and pursuant to the authority provided in
the Bid Procedures and Bid Procedures Order, determined that it was in the best interest of the
Estate and its creditors that no Back-Up Bidder be selected.

0. Executory Contracts Not Assumed; Cure Objections. On September 8, 2020, the

Trustee filed a Notice of Proposed Cure Costs (ECF No. 203, the “Cure Notice™). The Cure Notice
indicated that the Debtor proposed one executory contract, a construction contract with Panache
Development and Construction, Inc. (“Panache™), dated April 20, 2018, as available to potential
purchasers for assumption and assignment in connéction with the Sale. Panache filed an objection v
to the cure amounts the Trustee stated in the Cure Notice for the construction contract (ECF No.

224, the “Panache Cure Objection”). Other parties also objected to the Cure Notice to the extent

the Estate sought to assume and assign contracts to which they asserted the Debtor was a

counterparty (ECF Nos. 225 & 227, collectively with the Panache Cure Objection, the “Cure
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Objections™). The Sale to the Buyer does not include the assumption or assumption and assignment
of any of the Debtor’s executory contracts. The Cure Objections are thus resolved.

P. Arm’s-Length and Buyer’s Good Faith. The terms of the Sale were negotiated and

are undertaken by the Trustee, on behalf of the Debtor, and Buyer at arm’s length without collusion
or fraud, and in good faith within the meaning of section 363(m) of the Bankruptcy Code. The
Buyer (i) recognized that the Trustee was free to deal with any other party interested in acquiring
the Assets, (ii) complied with the Bid Procedures Order in all respects and (iii) willinély subjected
the bid to the competitive Bid Procedures approved in the Bid Procedures Order. All payments to
be made by the Buyer and other agreements or arrangements entered into by the Buyer in
connection with the Sale have been disclosed; neither the Buyer, the Trustee, or the Debtor have
violated section 363(n) of the Bankruptcy Code by any action or inaction. The Buyer is a good
faith purchaser in accordance with section 363(m) of the Bankruptcy Code and, as such, is entitled
to all of the protections afforded thereby. The Buyer is acting in good faith within the meaning of
section 363(m) of the Bankruptéy Code in closing the Transaction. The Buyer shall not be deemed
to be a successor in interest to the Debtor, the Trustee, the Estaté, the reorganized debtor, or any
assignee or successor-in-interest to any of such parties, and the.Buyer shall not have any successor
liability as to any of the Assets.

Q. Sale Highest or Best Offer. The total consideration provided by the Buyer for the

Assets as reflected herein is the highest and best offer for the Assets. The Court’s determination that
the Buyer’s offer constitutes the highest and best offer for the Assets and the Trustee’s selection
of the Buyer’s offer as the Successful Bid constitutes a valid and sound exercise of the Trustee’s
business judgment. The Buyer’s offer, upon the terms and conditions set forth herein, including

the total consideration to be realized by the Debtor thereunder, (i) is the highest and best offer
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received by the Trustee and Court after extensive marketing, including through the Bid Procedures,
and (ii) is in the best interest of the Debtor, the Estate, its creditors, and other parties in interest.
Taking into consideration all relevant factors and circumstances, no other entity has offered to
purchase the Assets for greater economic value tothe Debtor or the Estate.

R. Transfer of Assets Free and Clear. The Debtor is the sole and lawful owner of the

Assets, or otherwise has a valid, enforceable property interest in such, and title thereto is vested in
the Estate within the meaning of section 541(a) of the Bankruptcy Code. Subject to section 363(f)
of the Bankruptcy Code, and except as otherwise provided iﬁ this Sale Order, the transfer of each
of the Assets to the Buyer will be, as of the Closing Date, a legal, valid, and effective transfer of
the Assets, which transfer vests or will vest the Buyer with all right, title, and interest to the Assets
free and clear of, among other things: (i) all Liens, (ii) all debts arising under, relating to, or in
connection with any act of the Debtor or claims (as that term is defined in section 101(5) of the
Bankruptcy Code), liabilities, obligations, demands, guaranties, options, rights, contractual
commitments, restrictions, interests and matters of any kind and nature, whether arising prior to or
subsequent to the commencement of the Chapter 11 Case, and whether imposed by agreement,
understanding, law, equity or otherwise (including, without limitation, rights with respect to
Claims (as defined below) and Liens (y) that purport to give to any party a right of setoff or
recoupment against, or a right or option to effect any modification, profit sharing interest, right of
first refusal, purchase or repurchase right or option, or termination of, the Debtor’s or the Buyer’s
interests in the Assets, or any similar rights, or (z) in respect of taxes, restrictions, rights of first
refusal, charges of interests of any kind or nature, if any (collectively, the “Claims™), relating to,

accruing or arising any time prior to or on the Closing Date. The Claims, collectively with the

ORDER APPROVING SALE OF CERTAIN OF DEBTOR’S ASSETS PAGE 11 OF 24



20-10410-hcm Doc#278 Filed 10/07/20 Entered 10/07/20 10:51:56 Main Document Pg 12 of
27 v

Liens, are the “Interests.” The Trustee served the Sale Notice on all parties who are known or

reasonably believed, after reasonable inquiry, to have asserted any Interests in any of the Assets.

S. Free and Clear Findings Required by Buyer. The Buyer would not have agreed

to enter into and would not consummate the Transaction if the Sale of the Assets to the Buyer were
not free and clear of any and all Interests pursuant to section 363(f) of the B.ankruptcy Code, or if
the Buyer would, or in the future could, be liable for any of such Interests. Effective upon the
Closing Date, the Buyer shall not be responsible for any Interests, including in respect of the
following: (i) any labor or employment agreements; (ii) all mortgages, deeds of trust and security
interests; (iii) any intercompany loans and receivables between the Debtor and any non-Debtor
affiliates; (iv) any pension, welfare, compensation or other employee benefit plans, agreements,
practices and programs, including, without limitation, any pension plan of any Debtor, any affiliate
of any Debtor, or any member of the Debtor’s “control group”; (v) any other employee, worker’s
compensation, occupational disease or unemployment or temporary disability related claim,
including, without limitation, claims that might otherwise arise und‘er or pursuant to (a) the
Employee Retirement Income Security Act of 1974, as amended, (b) the Fair Labor Standards Act,
(c) Title VII of the Civil Rights Act of 1964, (d) the Federal Rehabilitation Act of 1973, (e) the
National Labor Relations Act, (f) the Age Discrimination and Employee Act of 1967 and Age
Discrimination in Employment Act, as amended, (g) the Americans with Disabilities Act of 1990,
(h) the Consolidated Omnibus Budget Reconciliation Act of 1985, (i) state discrimination laws,
(j) state unemployment compensation laws or any other similar state laws, (k) the Worker
Adjustment and Retraining Notification Act, 29 U.S.C §§ 2101 et. seq., or (l) any other state
or federal benefits or claims relating to any employment with the Debtor or any of its

predecessors; (vi) Interests arising under any Environmental, Health and Safety Laws with respect
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to any assets owned or operated by the Debtor or any corporate predecessor at any time prior to the
Closing Date and any liabilities of the Debtor; (vii) any bulk sales or similar law; (viii) any tax
statutes or ordinances, including, without limitation, the Internal Revenue Code of 1986, as
amended; (ix) any and all Interests afising out of violations, or other non-compliance with any
law(s), regulation(s), standard(s), guideline(s), enfofcement order(s), or any other authority or
requirement enforced by, or under the supervision of the Occupational Safety and Health
Administration; and (x) any theories of successor liability or causes of action related thereto. A
sale of the Assets other than one free and clear of all Interests would yield substantially less value
for the Debtor’s estate, with less certaint‘y, than the Sgle as contemplated. Therefore, the Sale
contemplated herein maximizes the Debtor’s recovery on the Assets, and, thus, is in the best
interests of the Debtor and the Estate, its creditors, and all other parties in interest.

T. Satisfaction of Section 363() Standards. The Trustee is authorized to sell the

Assets free and clear of all Interests because, with respect to each creditor or other person or entity
asserting an Interest, one or more of the standards set forth in section 363(f)(1)-(5) of the
Bankruptcy Code has been satisfied. Each creditor or other person or entity asserting an Interest
in the Assets: (i) has, subject to the terms and conditions of this Sale Order, consented to the Sale
or is deemed to have consented; (ii) will have a Lien attached to the proceeds of the Sale in the
same priority and to the same extent as such Lien attached to the Assets; (iii) could be compelled
in a legal or equitable proceeding to accept money satisfaction of such lien, claim, encumbrance,
or other interest; or (iv) otherwise falls within the provisions of section 363(f) of the Bankruptcy
Code. All parties in interest, including, without limitation, any holders of Interests, or who
withdrew their objection, to the Sale or the Motion are deemed to have consented to the relief

granted herein pursuant to section 363(f)(2) of the Bankruptcy Code. Those holders of Interests
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who did not object (or who ultimately withdrew their objections, if any) to the Sale or the Motion
are deemed to have consented to the Motion and Sale pursuant to section 363(f)(2) of the
Bankruptcy Code. Those.holders of any Interests who did object fall within one or more of the
other subsections of section 363(f) of the Bankruptcy Code because their Interests will attach to
the proceeds of the Sale to the same extent and priority as such Interests attached to the Assets as
of the Petition Date.

U. Sale as Exercise of Business Judement. Consummation of the Sale constitutes

the exercise by the Trustee of sound business judgment, and such acts are in the best interest of
the Debtor, the Estate, its creditors, and all parties in interest. The Court finds that the Trustee has
articulated good and sufficient business reasons justifying the Sale of the Assets to the Buyer.

V. Compelling Reasons for an Immediate Sale. The Trustee has articulated good and

sufficient reasons for approval of the Sale. The Trustee has demonstrated compelling
circumstances for the Sale outside: (a) the ordinary course of business, pursuant to section 363(b)
of the Bankruptcy Code; and (b) a plan of reorganization or liquidation (as the case may be), in
that, among other things, the immediate consummation of the Sale to the Buyer is necessary and
appropriate to preserve and to maximize the value of the Assets for the Estate. To maximize the
value of the Assets, it is essential that the Sale occur promptly.

W.  Final Order. This Sale Order constitutes a final order within the meaning of
28 U.S.C.§ 15 8(a); Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), the Court expressly
finds that there is no just reason for delay in the implemenfation of this Sale Order and expressly
directs entry of judgment as set forth herein.

IT IS THEREFORE ORDERED, ADJUbGED AND DECREED THAT:

1. Motion Granted. The relief requested in the Motion is GRANTED as stated herein.
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2. Objections Overruled. All objections, if any, with regard to the relief sought in the

Motion that have not been withdrawn, waived, settled, or otherwise dealt with as expressly
provided herein or on the record at the Sale Hearing are hereby overruled on the merits, with

prejudice.

3. Notice. Notice of the Motion, the Bid Procedures, the Bid Procedures Order, the
Sale (and the Transaction contemplated in connection therewith), the Sale Hearing, and all
deadlines related thereto was fair and equitable under the circumstances and complied in all
respects with section 102(1) of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006.

4. Approval. Pursuant to sections 105, 363 and 365 of .the Bankruptcy Code, the
Sale of the Assets are hereby approved, and the Trustee, on behalf of the Debtor, is authorized and
directed to consummate the Sale, including the sale, transfer and assignment of all of the Debtor’s
right, title, and interest in the Assets to the Buyer in accordance with the terms stated herein. The
Trustee and the Buyer are each hereby authorized and directed to take any and all actions
necessary or appropriate to: (a) consummate the Sale of the Assets to the Buyer and the closing
of the Transaction (the “Closing”)* and this Sale Order, and (b) perform, consummate, implement
and close fully the Sale together with anyand all additional instruments and documents that may
be reasonably necessary or desirable to implement the Sale. The automatic stay imposed by section \
362 of the Bankruptcy Code is modified solely to the extent necessary to implement the provisions
of this Sale Order.

5. Credit Bid. The Successful Bid is a credit bid pursuant to Bankruptpy Code section

363(k). At the Closing, the Buyer shall document the offset, release and satisfaction of

4 An asset purchase agreement is not required to effectuate the Closing, and a title company is not being engaged to
coordinate the Closing. Accordingly, the only condition precedent to the occurrence of the “Closing” and thus the
passing of all legal and equitable title of the Assets to the Buyer is the Court’s entry of this Sale Order on the docket
of the Bankruptcy Case.
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$45,000,000.00 in indebtedness under the Credit Agreement and the Loan Documents, which shall
first be appliéd to the satisfaction and payment in full of the Post-Petition Indebtedness (as defined
in the Financiﬁg Order), with the remaiﬁing amount applied to the reduction of the Pre-Petition
Indebtedness (as defined in the Financing Order), pursuant to the Financing Order.

6. Amendments to terms of Sale. The terms of the Sale and any related agreements,

documents, or other instruments may be modified, amended, supplemented or restated by the parties
thereto in a writing signed by such parties and in accordance with the terfns thereof, without further
order of this Court, provided that any such modification, amendment, supplement or restatement
does not alter the economic substance of the Sale. The terms of the Sale shall not be altered,
amended, rejected, discharged or otherwise affected by any chapter 11 plan proposed or confirmed
in these bankruptcy cases without the prior written consent of the Buyer.

7. - Transfer Free and Clear. One or more of the standards set forth in section 363(f)(1)-

(5) of the Bankruptcy Code has been satisfied. Pursuant to sections 105, 363, and 365 of the
Bankruptcy Code, upon the Closing, neither the Buyer, nor any of its respective successors and
assigns shall have any liability for any Interest arising from or otherwise related to the Assets, whether
known or unknown as of the Closing Date, now existing or hereafter arising, whether fixed or
contingent, whether as a suyccessor, vicariously or otherwise, of any kind, nature or character
whatsoever. Through this Sale Order, all rights, interests and legal and equitable title in, under and
to the Assets are hereby conveyed by the Trustee, on behalf of the Debtor, to the Buyer free and |
clear of any and all Interests. All liens, claims, encumbrances, and other interests shall attach to
the proceeds of the Sale with the same nature, validity, and priority as such liens, claims,
encumbrances, or other interests encumbered the Assets prior to the proposed Sale and shall be

distributed pursuant to further order of the Court. As of the Closing Date, the Buyer expressly
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assumes all liability required to satisfy all ad Valorem tax liens, including the year 2020 ad valorem
tax liens, pertaining to the subject properties (1"631 and personal) and payment in satisfaction of
these claims shall constitute “moneys disbursed or turned over in the case” by the Trustee “to
parties in interest” for purposes of Bankruptcy Code section 326(a). On the Closing Date, Buyer
shall fund the amount of $44,241.00 and the Trustee shall use these funds to pay C&W its fees and
expenses, which are hereby allowed on a final basis without further application or order of this

- Court, in accordance with this Court’s Order authorizing the Trustee to retain and employ C&W
as real property broker (ECF No. 160).

8. Surrender of Possession. Any and all Assets in the possession or control of any

person or entity, including any and all equity security holders, affiliates of the Debtor, vendor,
supplier, or employee of the Debtor shall be transferred to the Buyer free and clear of all Interests
and shall be immediately delivered to the Buyer and deemed delivered at the time of Closing.

9. Vesting of Assets in the Buyer. Effective upon the Closing, the transfer to the

Buyer of the Debtor’s right, title, and interest in the Assets shall be, and hereby is deemed to be, a
legal, valid and effective transfer of the Debtor’s right, title, and interest in the Assets, and vests
with or will vest in the Buyer all right, titlle,'and interest of the Debtor in the Assets, free and clear
of all Interests to the extent permitted by section 363 of the Bankruptcy Code. The Trustee and
Buyer are authorized, but not required, to execute any additional documents necessary to effectuate
the terms of this Sale Order, including, without limitation, a deed evidencing the passing of title to
the Assets to Buyer (“M”). Buyer is permitted, but not required, to record, file or otherwise
submit this Sale Order, the Deed, or any other documents with any applicable governmental

authority or agency to notice Buyer’s title and ownership of the Assets.

ORDER APPROVING SALE OF CERTAIN OF DEBTOR’S ASSETS PAGE 17 OF 24



20-10410-hcm Doc#278 Filed 10/07/20 Entered 10/07/20 10:51:56 Main Document Pg 18 of
27

10.  Good Faith Buyer. The Buyer is entitled to all of the protections afforded by section

363(m) of the Bankruptcy Code, and the Buyer has proceeded in good faith in all respects in
connection with the Sale. The Buyer shall not have any successor liability to the Debtor, the
Trustee, the Estate, the Debtor’s creditors, any of their respective successors or assigns, the Assets

or in any way related to or arising from the Transaction evidenced by this Sale Order.

11.  No Bulk Sales. No bulk sales law or any similar law of any state or other
jurisdiction shall apply in any way to the transactions contemplated by the Motion and this Sale
Order.

12.  Fair and Equivalent Value. The consideration provided by the Buyer for the Assets

under this Sale Order shall be deemed for all purposes to constitute reasonably equivalent value
and fair consideration under the Bankruptcy Code and any other applicable law.

13.  Transfer of Marketable Title. Upon the Closing, this Sale Order shall be construed

and shall constitute for any and all purposes an assignment, conveyance and transfer of all of the
Debtor’s right, title, and interest in the Assets, or a bill of sale transferring good, indefeasible, valid
and marketable title in such Assets to the Buyer at the Closing, free and clear of all Interests.

14.  Approval to Release Interests. If any person or entity that has filed financing

statements, mortgages, mechanic’s liens or other documents or agreements evidencing Interests in
or against the Assets has not delivered to ‘the Trustee before the Closing, in proper form for ﬁling
and executed by the appropriate parties, termination statements, instruments of satisfaction,
releases of liens and easements, and any other documents necessary for the purpose of
documenting the release of all InterestsA that the person or entity has or may assert with respect to
the Assets, the Buyer is hereby authorized to execute and file such statements, instruments, releases

and other documents on behalf of such person or entity with respect to the Assets. The Buyer shall
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not need the consent of any such parties prior to filing or recording any such releases, discharges
or terminations of such Interests in the Assets. The Buyer is hereby authorized to file, register or
otherwise récord a certified copy of this Sale Order, which, once filed, registered or otherwise
recorded, shall constitute conclusive evidence of the release of all Interests against the Assets.

15. Effect of Recordation of Order. This Sale Order, once filed, registered, or otherwise

recorded, (a) shall be effective as a conclusive determination that, upon the Closing, all Interests
of any kind or nature whatsoever existing as to the Assets prior to the Closing have been
unconditionally released, discharged, and terminated and that the conveyances described herein
have been effected, and (b) shall be binding upon and shall govern the acts of all persons and
ehtities including, without limitation, all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds and all other persons and entities
who may be required by operation of law, the duties of their office, or contract, to accept, file,
register or otherwise record or release any documents or instruments, or who may be required to
report or insure any title or state of title in or to the Assets. Each and every federal, state, and local
governmental agency or department is hereby authorized to accept any and all documents and
instruments necessary and appropriate to consummate the Transaction, including, without
limitation, recordation of this Sale Order.

16.  Subsequent Orders and Plan Provisions. Unless otherwise agreed to by the Trustee

and the Buyer, this Sale Order shall not be modified by any chapter 11 plan confirmed in these
Chapter 11 Cases or any subsequent order(s) of this Court.

17.  Binding Effect of Sale Order. This Sale Order shall be binding in all respects upon

the Trustee, the Debtor, the Estate, all creditors of, and holders of equity security interests in, the

Debtor, affiliates of the Debtor, officers and/or employees ofthe Debtor, any holders of Interests
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in, against or on all or any portion of the Assets (whetherknown or unknown), the Buyer and all
successors and assigns of the Buyer, notwithstanding the dismissal of any of the Chapter 11 Case
or any subsequent appointment of any trustees, examiners, “responsible persons” or other
fiduciaries in the Chapter 11 Case or upon a conversion to chapter 7 under the Bankruptcy Code.
Nothing in this Order alters, amends, modifies or limits the Stipulations. All rights reserved in the
Stipulations constitute Excluded Assets aé defined herein and are preserved notwithstanding
anything to the contrary in this Sale Order. Effective as of the Closing Date, all persons or entities
holding any Interests of any kind in, to or against any Assets shall be, and are hereby deemed,
forever barred from asserting or enforcing any of such Interests against Buyer, its successors and
assigns or against the Assets after Closing. No person shall take aﬁy action to prevent, interfere
with or otherwise enjoin the consummation of the Transaction contemplated by this Sale Order.

18.  Preservation of Challenge Rights. Notwithstanding any other provision of this Sale

Order, nothing in this Sale Order or any document executed regarding the Transaction shall release,
. waive, restrict or prejudice in any way any rights, remedies, reservations, Claims or causes of
action the Trustee, Estate or Debtor (and such duly appointed successor to the Trustee, the Debtor
or Estate) may have against the Buyér or the Lender (as defined in the Financing Order), including,
without limitation, prosecution of any action to invalidate, challenge, dispute, avoid, subordinate
or otherwise impair the claims or liens of Lender or Buyer, or any liens or priorities created under
either the Financing Order, the Loan Documents (as defined in the Financing Order) or the Credit
Facility (as defined in the Financing Order), or to recover on any claims against or transfers made
to Lender or Buyer. For avoidance of doubt, should the Trustee, Debtor or Estate, or any of their
~ successors or assigns, obtain any order or judgment subordinating, disallowing, reducing,

impairing, or avoiding the Buyer’s or Lender’s claims or liens, including, without limitation, the
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amounts that constitute the Successful Bid, then upon such order or judgment, the Buyer (including
RIC (Austin) LLC or any other designee or assignee) and Lender hereby agree to fund to the
Trustee (and such duly appointed successor to the Trustee, the Debtor or Estate) the Successful
Bid amount, and such other additional amounts, in cash sufficient to fully satisfy and implement
such judgment, order or award. Nothing in this Sale Order limits or restricts the amount of any
damages, the type or nature of any relief or specific performance or other remedy the Trustee,
Estate or Debtor, or their successors or assigns may obtain against the Buyer or Lender.
Notwithstanding any other provision of this Sale Order, nothing in this Sale Order or any document
executed regarding the Transaction shall collaterally estop, release, waive, restrict or prejudice in
any way any rights, remedies, reservations, Claims or causes of action the M&M Lien Claimants
have timely asserted against the Lender (as defined in the Financing Order) in the Amended
Corﬁplaint filed on September 28, 2020 in Adversary Case No. 20-1048 pending before the
Bankruptcy Court.

19. Preservation of White Parties’ Challenges. Lender and DANIEL WHITE, LINCOLN

1861 INC., ABSOLUTE ENVIRONMENTAL WASTE MANAGEMENT INC.,ABSOLUTE ENERGY
RESOURCES INC.,LOT 11 GP LTD., LOT 11 LIMITED PARTNERSHIP, ECO INDUSTRIAL BUSINESS
PARK INC., THE WHITE FAMILY TRUST, AND SYMMETRY ASSET MANAGEMENT INC.

(collectively, the “White Parties”) agree and the Court so orders that nothing herein shall constitute
a determination as to the extent or validity of the liens or claims asserted by Lender. Lender and
the White Parties agree and the Court so orders nothing herein shall limit or otherwise reduce or
affect in any manner the right or the amount of setoff (if any) against the claims of Romspen by
the Debtor, the White Parties or any other party. Romspen and the White Parti.es agree and the
Court so orders that entry of this order permitting Romspen to purchase the Assets for a credit bid

of $45,000,000 does not limit or otherwise affect the rights of the Debtor, the Trustee, the White
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Parties and any other party in interest with standing to challenge the allowance or entry of a
judgment on all or any part of any claim asserted by Romspen in this or any other proceeding
against the Debtor, any of the White Parties or any entity affiliated with Mr. White. Romspen and
the White Parties agree and the Court so orders that if it is ultimately determined by entry of a final
judgment (“Final Judgment”) that the allowed claim of Romspen is less than $45,000,000 (the
"Credit Bid"), Romspen shall pay to the Trustee (or his successors and assigns) the difference
between the Credit Bid and the amount of the Romspen claim as ultimately allowed by such Final
J udgrrient. Romspen and the White Parties agree and the Court so orders that nothing herein shall
constitute a finding or other Court determination that the Debtor was in default of its obligations
to Romspen or that Romspen had the right to declare a default under the relevant loan documents
against the Debtor, any of the White Parties or any entity afﬁliated with Mr. White.

20.  Immediate Effect. This Sale Order constitutes a final order within the meaning of

28 U.S.C. § 158(a). Notwithstanding any provision in the Bankruptcy Rules to the contrary, the
terms of this Sale Order shall be immediately effective and enforceable upon its entry and not
subject to any stay, notwithstanding the possible applicability of Bankruptcy Rules 6004(h) and
6006(d) or otherwise and to the extent Bankruptcy Rules 6004(h) and 6006(d) are applicable, the
operative provisions of such rules are hereby waived and deemed inapplicable to the Transaction
such that the terms of this Sale Order are immediately effective, operative and fully enforceable
on a final basis. Furthermore, because the Buyer has acted in good faith, pursuant to Section
363(m) of the Bankruptcy Code, the reversal or modification of this Order on appeal will not affect
the validity of the Transaction contemplated by this Sale Order, unless the same is stayed pending
appeal prior to Closing. Therefore, the Trustee and Buyer are authorized to immediately proceed

in consummating the sale of the Real Property immediately upon the entry of this Order and are
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immediately authorized to take any and all actions necessary to effectuate the terms of this Sale
Order Time is of the essence in Closing the Transaction.

21.  Trustee Compensation. Pursuant to the Financing Order (ECF No. 144) p. 16, §

15(c) the Transaction’s satisfaction of Claims against the Estate constitutes “moneys disbursed or
turned over in the case” by the Trustee “to parties in interest” for purposes of Bankruptcy Code
sectién 326(a), subject to in all respects to complete and full compliance with the limits set forth
in the Budget (as defined in the Financing Order).

22.  Retention of Jurisdiction. The Court shall retain jurisdiction to, among other things,

interpret, implement, 'and enforce the terms and provisions of this Sale Order, and each ancillary
document executed in connection therewith to which the Trustee, on behalf of the Debtor, is a
party, and to adjudicate, if necessary, any and all disputes concerning or relating in any way to the
Sale; provided, however, that in the event the Court abstains from exercising or declines to exercise
jurisdiction or is without jurisdiction, such abstention, refusal or lack of jurisdiction shail have no
effect upon and shall not control, prohibit or limit the exercise of jurisdiction of any other court
having competent jurisdiction with respect to any such matter.

23.  Non-Severability. The provisions of this Sale Order are non-severable and mutually

dependent.

24.  Headings. Headings are included in this Sale Order for ease of reference only.

25‘. Broker Fees. Except for C&W, no broker or party has a claim to any commission,
broker’s fee, finder’s fee, or similar fee as a result of having negotiated the Sale for, or on behalf
of, the Trustee, the Debtor or the Buyer.

26.  The findings of fact and conclusions of law entered in this Sale Order shall

constitute the Court’s findings of fact and conclusions of law pursuant to Rule 7052 of the Federal
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Rules of Bankruptcy Procedure, made applicable to this proceeding pursuant to Bankruptcy Rule
9014. To the extent that any finding of fact shall later be determined to be a conclusion of law, it
shall be so deemed, and to the extent that any conclusion of law shall later be determined to be a
finding of fact, it shall be so deemed.

HHt

PREPARED AND SUBMITTED BY:

Jason M. Rudd, Tex. Bar No. 24028786
Scott D. Lawrence. Tex. Bar No. 24087896
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EXHIBIT A

LEGAL DESCRIPTION

TRACT 1:

Lot 1A-B, RESUBDIVISION PLAT OF LOT 1A, RESUBDIVISION PLAT OF LOT 1, MOTOROLA INC.
ED BLUESTEIN FACILITY, a subdivision In Travis County, Texas, according to the map or plat
recorded in Document No. 200900048, of the Official Public Records of Travis County, Texas.

TRACT 2:

NON-EXCLUSIVE EASEMENT ESTATE appurtenant to Tract 1 created pursuant to that certain
Easement Agreement for Emergency Reciprocal Access, dated November 15, 2006, by and
between Freescale Semiconductor, Inc. and Hewlett-Packard Company, recorded in Document No.,
20062221685, Official Public Records of Travis County, Texas; over and across those portions of
Lot 1A and 2A, RESUBDIVISION PLAT OF LOT 1, MOTOROLA INC. ED BLUESTEIN FACILITY,
according to the map or plat thereof, recorded in Document No. 200600304, Official Public
Records of Travis County, Texas, now known as Lot 1A-A and Lot 1A-B, RESUBDIVISION PLAT
OF LOT 1A, RESUBDIVISION PLAT OF LOT 1, MOTOROLA INC. ED BLUESTEIN FACILITY,
according to the map or plat thereof, recorded in Document no. 200900045, Official Public
Records of Travis County, Texas.

TRACT 3:

NON-EXCLUSIVE EASEMENT ESTATE appurtenant to Tract 1 created pursuant to that certain
Reciprocal Access Agreement for Landscape and Building Maintenance, dated November 15, 2006,
by and between Freescale Semiconductor, Inc. and Hewlett-Packard Company, recorded in
Document No. 2006222167, Official Public Records of Travis County, Texas; over and across those
portions of Lot 1A and 2A, RESUBDIVISION PLAT OF LOT 1, MOTOROLA INC. ED BLUESTEIN
FACILITY, according to the map or plat thereof, recorded in Document No. 200600304, Officlal
Public Records of Travis County, Texas, now known as Lot 1A-A and Lot 1A-B, RESUBDIVISION
PLAT OF LOT 1A, RESUBDIVISION PLAT OF LOT 1, MOTOROLA INC. ED BLUESTEIN FACILITY,
according to the map or plat thereof, recorded in Document No. 200900045, Official Public Records
of Travls County, Texas,

TRACT 4:

NON-EXCLUSIVE EASEMENT ESTATE appurtenant to Tract 1 created pursuant to that certain
Ingress and Egress Access Easement dated August 10, 2012, by and between MFPB Ed Bluestein
LLC and Freescale Semiconductor, Inc., recorded in Document No. 2012132396, Official Public
Records of Travis County, Texas; over and across those portions of Lot 1A-A, RESUBDIVISION
'PLAT OF LOT 1A, RESUBDIVISION PLAT OF LOT 1, MOTOROLA INC. ED BLUESTEIN FACILITY,
according to the map or plat thereof, recorded in Document No, 200900045, Official Public Records
of Travis County, Texas.

TRACT 5.

NON-EXCLUSIVE EASEMENT ESTATE appurtenant to Tract 1 created pursuant to that certain
Parking Spaces Easement Agreement, dated August 10, 2012, by and between Freescale
Semiconductor, Inc. and MFPB Ed Bluestein LLC, recorded in Document No. 2012132397, Official
Public Records of Travis County, Texas; all rights therein to the use of the parking spaces located
on the third and fourth floors shown as G-1 in Exhibit "B" of Agreement. Said Parking Garage
located on Lot 1A-A, RESUBDIVISION PLAT OF LOT 1A, RESUBDIVISION PLAT OF LOT 1,
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MOTOROLA INC, ED BLUESTEIN FACILITY, according to the map or plat thereof, recorded in
Document No. 200900045, Official Public Records of Travis County, Texas.

TRACT 6:

NON-EXCLUSIVE EASEMENT ESTATE appurtenant to Tract 1 created pursuant to that certain
Stairwell Ingress and Egress Access Easement, dated August 10, 2012, by and between Freescale
Semiconductor, Inc. and MFPB Ed Bluestein LLC, recorded in Document No. 2012132398, Official
Public Records of Travis County, Texas; all rights therein to the use of the stairwell shown in
Exhibit "A" of Agreement. Sald stairwell located on Lot 1A-A, RESUBDIVISION PLAT OF LOT 1A,
RESUBDIVISION PLAT OF LOT 1, MOTOROLA INC. ED BLUESTEIN FACILITY, according the map
or plat thereof, recorded in Document No. 200900045, Official Public Records of Travis County,
Texas. ‘ :

TRACT7:

NON-EXCLUSIVE EASEMENT ESTATE appurtenant to Tract 1 created pursuant to that certain
Reciprocal Easement Agreement for Access through Doorway to Buildings K and L, dated August
10, 2012, by and between Freescale Semiconductor, Inc. and MFPB Ed Bluestein LLC, recorded in
Document No. 2012132400, Officlal Public Records of Travis County, Texas; ail rights therein to
the access use of the doorway shown in Exhibit "B" of Agreement. Said doorway located on Lot
1A-A, RESUBDIVISION PLAT OF LOT 1A, RESUBDIVISION PLAT OF LOT 1, MOTOROLA INC. ED
BLUESTEIN FACILITY, according to the map or plat thereof, recorded in Document No. 200900045,
Official Public Records of Travis County, Texas.

TRACT 8:

NON-EXCLUSIVE EASEMENT ESTATE appurtenant to Tract 1 created pursuant to that certain
Reciprocal Easement Agreement for Access to Trails and for Lot Line Malintenance, dated August
10, 2012, by and between Freescale Semiconductor, Inc. and MFPB Ed Bluestein LLC, recorded in
Document No. 2012132399, Official Public Records of Travis County, Texas; all rights therein to
the pedestrian access over and across the trails currently existing as shown in Exhibit "A" of
Agreement; all rights therein for landscaping and maintenance. Said trails located on Lot 1A-A,
RESUBDIVISION PLAT OF LOT 1A, RESUBDIVISION PLAT OF LOT 1, MOTOROLA INC. ED
BLUESTEIN FACILITY, according to the map or plat thereof, recorded in Document No. 200900045,
Official Public Records of Travis County, Texas.

FILED AND RECORDED
OFFICIAL PUBLIC RECORDS

) DANA DEBEAUVOIR, COUNTY CLERK
TRAVIS COUNTY, TEXAS
April 27 2018 01:16 PM
FEE:$ 174.00 2018064160

61454549.4
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The relief described hereinbelow is SO ORDERED.

Signed January 27, 2021.

Hiudt—

H. CHRISTOPHER MOTT
UNITED STATES BANKRUPTCY JUDGE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: §
§ CASE NO. 20-10410-HCM
3443 ZEN GARDEN, L.P. §
§ Chapter 11
DEBTOR. §

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER CONFIRMING
CHAPTER 11 TRUSTEE’S AMENDED LIOUIDATING PLAN, AS MODIFIED
Relates to ECF Nos. 316 and 387

Upon the Chapter 11 Trustee’s Amended Liquidating Plan as Modified, as it has been and
may be modified, amended or supplemented from time to time (ECF No. 387, and attached to
this Order as Exhibit A, the “Plan”),' filed by Gregory S. Milligan, Chapter 11 Trustee (the

“Chapter 11 Trustee) for the bankruptcy estate (the “Estate”) of 3443 Zen Garden, LP (the

“Debtor”), debtor in the above-captioned chapter 11 bankruptcy case (the “Chapter 11 Case”); and

the Chapter 11 Trustee’s Modification to Amended Liquidating Plan (ECF No. 372, the “Plan

! Capitalized terms not otherwise defined herein are used as defined in the Plan.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
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Modification™); and considering the Order Regarding Chapter 11 Trustee’s Modification to

Amended Liquidating Plan (ECF No. 373, the “Plan Mod Order”); and considering the Disclosure

Statement for Chapter 11 Trustee’s Amended Liquidating Plan (ECF No. 317, the “Disclosure
Statement”); and considering the Chapter 11 Trustee’s Amended Liquidating Plan (ECF No. 316);
and the Plan, the Plan Modification, and the Disclosure Statement having been distributed or made
available to holders of Claims and Equity Interests and other parties in interest as provided in the
Order (1) Approving Amended Disclosure Statement for Liquidating Chapter 11 Plan; (2)
Scheduling a Hearing on Confirmation of the Plan; (3) Establishing Voting Deadline and
Procedures for Filing Objections to Confirmation; (4) Approving Forms of Ballots and Notice of
Confirmation Hearing, (5) Establishing Solicitation and Tabulation Procedures; and (6) Granting

Related Relief (ECF No. 322, the “Solicitation Order”) and the Plan Mod Order; and upon the

hearing to consider confirmation of the Plan conducted on January 26,2021 (the “Confirmation
Hearing”); and good and sufficient notice of the Plan, the Plan Modification, the Disclosure
Statement, and the Confirmation Hearing having been provided to holders of Claims and Equity

Interests in accordance with title 11 of the United States Code (the “Bankruptcy Code”), the

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), the Local Rules (the “Local
Rules”) of the United States Bankruptcy Court for the Western District of Texas (the “Court” or

the “Bankruptcy Court”) and the orders of this Bankruptcy Court, as established by the affidavits

of service filed with the Court (ECF Nos. 333 and 378, without limitation, the “Notice Affidavits™),

and such notice being sufficient under the circumstances and no other or further notice being
required; and after full consideration of (i) the declaration of Chapter 11 Trustee Gregory S.

Milligan in Support of the Plan (ECF No. 384, the “Milligan Declaration”) and further testimony

adduced at the Confirmation Hearing; (ii) the declaration filed by the Chapter 11 Trustee’s Court-

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
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appointed tabulation agent, Wick Phillips Gould & Martin, LLP (the “Tabulation Agent”), dated

January 7, 2021, regarding the methodology applied to the tabulation of the voting results with

respect to Plan (ECF No. 363, the “First Lawrence Declaration”); and (iii) the supplemental

declaration filed by the Tabulation Agent, dated January 21, 2021, regarding additional balloting

related to the Plan Modification (ECF No. 383, the “Second Lawrence Declaration” and

collectively with the First Lawrence Declaration, the “Lawrence Declarations”); and upon the

informal and formal objections to confirmation of the Plan (collectively, the “Objections”), if any;
and upon the entire record of this Chapter 11 Case, the record made at the Confirmation Hearing
and the arguments of counsel and all of the evidence adduced thereat; and the Court having
determined, based upon all of the foregoing, that the Plan should be confirmed; and after due
deliberation and good cause appearing therefor, the Court hereby

FINDS, DETERMINES, AND CONCLUDES AS FOLLOWS:

A. Findings and Conclusions. The findings and conclusions set forth herein and on the

record at the Confirmation Hearing constitute the Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy
Rule 9014. To the extent any of the Court’s findings of fact constitute conclusions of law, they are
adopted as such. To the extent any of the Court’s conclusions of law constitute findings of fact,
they are adopted as such.

JURISDICTION AND VENUE

B. Jurisdiction, Venue, Core Proceeding. This Court has jurisdiction over the Chapter

11 Case pursuant to 28 U.S.C. §§ 157 and 1334. Confirmation of the Plan is a core proceeding

pursuant to 28 U.S.C. § 157(b)(2)(A), (L) and (O), and this Court has jurisdiction to enter a final

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
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order with respect thereto. The Debtor is an eligible debtor under section 109 of the Bankruptcy
Code. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

CHAPTER 11 CASE

C. Commencement of the Chapter 11 Case. On March 22, 2020 (the “Petition

Date”), Lyle America, Inc. d/b/a Glass.com of Illinois, Austin Glass & Mirror, Inc., and ACM

Services, LLC (collectively, the “Petitioning Creditors”) initiated this Chapter 11 Case by filing

an involuntary chapter 11 petition in the Court.

D. The Bankruptcy Court entered its Consent Order for Entry of Relief on April 8§,
2020. See ECF No. 11. On April 9, 2020, the Petitioning Creditors filed an Expedited Motion for
Order Requiring Appointment of a Chapter 11 Trustee, see ECF No. 14, which the Court granted
on April 15, 2020, see ECF No. 27. The Court approved the appointment of Gregory S. Milligan
as Chapter 11 Trustee for the Debtor on April 22, 2020. See ECF No. 36.

E. No official committee of unsecured creditors, or any other official committees, have
been appointed or designated. The Chapter 11 Trustee continues to manage the Debtor in this
Chapter 11 Case, including presenting the Plan.

F. Judicial Notice. The Court takes judicial notice of the docket of the Chapter 11

Case maintained by the Clerk of the Court and pleadings reflected therein including, without
limitation, all pleadings and other documents filed, all orders entered, and all evidence and
arguments made, proffered, or adduced at the hearings held before the Court during the pendency
of the Chapter 11 Cases.

SOLICITATION AND NOTICE

G. Solicitation and Notice. On December 1, 2020, the Court entered the Solicitation

Order, which, among other things, (i) approved the Disclosure Statement as containing adequate
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information as required by section 1125 of the Bankruptcy Code; (ii) established procedures for
the solicitation of votes on the Plan; and (iii) scheduled a hearing and established notice and
objection procedures for confirmation of the Plan. The following materials (collectively, the

“Solicitation Materials”) were served upon parties in interest in compliance and in accordance

with the Bankruptcy Rules and the Solicitation Order, as applicable:

° the Plan;

° the Disclosure Statement;

° the Solicitation Order;

o ballots for accepting or rejecting the Plan and opting out of the third-party

releases in the Plan; and

o the Confirmation Hearing Notice (as defined in the Solicitation Order).

H. As described in the First Lawrence Declaration and the Notice Affidavits (a) the
service of the Solicitation Materials was adequate and sufficient under the circumstances of the
Chapter 11 Case and (b) adequate and sufficient notice to holders of Claims and Equity Interests
of the Confirmation Hearing and other requirements, deadlines, hearings, and matters described in
the Solicitation Order was timely provided in compliance with the Bankruptcy Rules and the
Solicitation Order.

L As described in the Second Lawrence Declaration and the Notice Affidavits (a) the
service of the Plan Modification was adequate and sufficient under the circumstances of the
Chapter 11 Case and (b) adequate and sufficient notice to holders of Claims and Equity Interests
in the Debtor of their opportunity to change their votes to accept or reject the Plan as a result of

the Plan Modification.
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J. Voting. Votes on the Plan and Plan Modification were solicited after disclosure to
holders of Claims and Equity Interests of “adequate information” as defined in section 1125 of the
Bankruptcy Code. As evidenced by the Lawrence Declarations, votes to accept or reject the Plan
have been solicited and tabulated fairly, in good faith, and in a manner consistent with the
Solicitation Order, the Bankruptcy Code, the Bankruptcy Rules, and the Local Rules.

COMPLIANCE WITH THE REQUIREMENTS OF
ECTION 1129 OF THE BANKRUPTCY CODE

K. Burden of Proof. The Chapter 11 Trustee has met the burden of proving the

elements of sections 1129 of the Bankruptcy Code by a preponderance of the evidence, which is
the applicable evidentiary standard.

L. Bankruptcy Rule 3016(a). The Plan and the Plan Modification are dated and

identifies the Chapter 11 Trustee as the Plan proponent, thereby satisfying Bankruptcy Rule
3016(a).

M. Plan Compliance with the Bankruptcy Code (11 U.S.C. § 1129(a)(1)). The Plan

complies with the applicable provisions of the Bankruptcy Code, thereby satisfying section
1129(a)(1) of the Bankruptcy Code.

(1) Proper Classification (11 U.S.C. §§ 1122, 1123(a)(1)). As required by

section 1123(a)(1) of the Bankruptcy Code, in addition to Administrative Expense Claims and
Priority Tax Claims, which need not be classified, Articles III and IV of the Plan designate ten
(10) Classes of Claims against and Equity Interests in the Debtor. As required by section 1122(a)
of the Bankruptcy Code, the Claims and Equity Interests placed in each Class are substantially
similar to other Claims and Equity Interests, as the case may be, in each such Class. Valid business,

factual, and legal reasons exist for separately classifying the various Classes of Claims and Equity
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Interests created under the Plan, and such Classes do not effect unfair discrimination between
holders of Claims and Equity Interests. Thus, the Plan satisfies sections 1122 and 1123(a)(1) of
the Bankruptcy Code.

(i1) Specified Unimpaired Classes (11 U.S.C. § 1123(a)(2)). Articles III and IV

of the Plan specify that Class 1 is unimpaired under the Plan, thereby satisfying section 1123(a)(2)
of the Bankruptcy Code.

(ii1))  Specified Treatment of Impaired Classes (11 U.S.C. § 1123(a)(3)). Articles

IIT and IV of the Plan specify that Classes 2, 3,4, 5, 6,7, 8, 9 and 10 are impaired and set forth the
treatment of such impaired Classes, thereby satisfying section 1123(a)(3) of the Bankruptcy Code.

(iv)  No Discrimination (11 U.S.C. § 1123(a)(4)). Article IV of the Plan provides

for the same treatment under the Plan for each Claim or Equity Interest in each respective Class
unless the holder of a particular Claim or Equity Interest has agreed to a less favorable treatment
in respect of such Claim or Equity Interest, thereby satisfying section 1123(a)(4) of the Bankruptcy

Code.

v) Implementation of the Plan (11 U.S.C. § 1123(a)(5)). The Plan provides for
adequate and proper means for its implementation including, without limitation, (a) sources of
consideration for distributions, (b) the issuance of Creditor Trust Interests, (c) the retention of
Equity Interests, (d) the vesting of the Creditor Trust Assets in the Creditor Trust; and (f) the
execution, delivery, filing, or recording of all contracts, instruments, releases, and other
agreements or documents related to the foregoing, thereby satisfying section 1123(a)(5) of the

Bankruptcy Code.
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(vi)  Non-Voting Equity Securities (11 U.S.C. § 1123(a)(6)). Because the Debtor

is liquidating, the prohibition on the issuance of nonvoting equity securities, as required by section
1123(a)(6) of the Bankruptcy Code, is not applicable.

(vii)  Designation of Directors and Officers (11 U.S.C. § 1123(a)(7)). Article VI

of the Plan discloses and appoints Gregory S. Milligan as the initial Creditor Trustee, consistent
with the interests of holders of Claims and Equity Interests and public policy, thereby satisfying
section 1123(a)(7) of the Bankruptcy Code.

N. Additional Plan Provisions (11 U.S.C. § 1123(b)). The additional provisions of the

Plan are appropriate and consistent with the applicable provisions of the Bankruptcy Code, thereby
satisfying section 1123(b) of the Bankruptcy Code.

(1) Impairment/Unimpairment of Any Class of Claims or Interests

(§ 1123(b)(1)). Pursuant to the Plan, Class 1 is unimpaired and Classes 2, 3, 4, 5, 6, 7, 8, 9 and 10
are impaired, as contemplated by section 1123(b)(1) of the Bankruptcy Code.

(i)  Assumption and Rejection of Executory Contracts (11 U.S.C.

§ 1123(b)(2)). Article IX of the Plan provides for the rejection of the Debtor’s remaining executory
contracts and unexpired leases (if any), effective as of the Effective Date, except for any executory
contract or unexpired lease that (a) was previously assumed, assumed and assigned or rejected
pursuant to an Order of the Bankruptcy Court entered on or before the Confirmation Date, (b)
previously expired or terminated by its own terms or (c) is the subject of a motion to assume,

assume and assign or reject filed on or prior to the Confirmation Date.

(ii1))  Settlement of Claims and Causes of Action (11 U.S.C. § 1123(b)(3)).

Article VI of the Plan provides for settlement of certain Claims and Causes of Action and the
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retention and enforcement of other Claims and Causes of Action by the Creditor Trust. As set forth
below, the proposed Plan settlements are approved as fair and equitable.

(iv)  Modification of the Rights of Holders of Claims (11 U.S.C. § 1123(b)(5)).

Article IV of the Plan modifies or leaves unaffected, as the case may be, the rights of holders of
each class of Claims and Equity Interests.

(v) Other Appropriate Provisions (11 U.S.C. § 1123(b)(6)). The Plan’s other

provisions are appropriate and consistent with the applicable provisions of the Bankruptcy Code
including, without limitation, provisions for (a) distributions to holders of Claims and Equity
Interests, (b) retention of, and right to enforce, sue on, settle, or compromise (or refuse to do any
of the foregoing with respect to) certain claims and causes of action against third parties, to the
extent not waived and released under the Plan, (c) resolution of Disputed Claims and Disputed
Equity Interests, (d) allowance of certain Claims and Equity Interests, (e) releases by the Estate
and certain parties of certain other parties, and (f) exculpations of certain parties.

0. Cure of Defaults (11 U.S.C. § 1123(d)). The Plan does not contemplate the cure of

any defaults. Thus, section 1123(d) of the Bankruptcy Code is not applicable.

P. Compliance with the Bankruptcy Code (11 U.S.C. § 1129(a)(2)). The Chapter 11

Trustee has complied with the applicable provisions of the Bankruptcy Code. Specifically:

(1) The Chapter 11 Trustee was duly appointed, accepted his appointment, and
posted appropriate bonds pursuant to Section 1104 the Bankruptcy Code and Bankruptcy Rules
2007.1 and 5002;

(i1) The Chapter 11 Trustee has complied with all provisions of the Bankruptcy
Code and Bankruptcy Rules, except as otherwise provided or permitted by orders of this Court;

and
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(ii1))  The Chapter 11 Trustee has complied with the applicable provisions of the
Bankruptcy Code, the Bankruptcy Rules, and the Local Rules in transmitting the Plan, the Plan
Modification, the Disclosure Statement, the Ballots and related documents and notices and in
soliciting and tabulating the votes on the Plan.

Q. Plan Proposed in Good Faith (11 U.S.C. § 1129(a)(3)). The Chapter 11 Trustee has

proposed the Plan in good faith and not by any means forbidden by law, thereby satisfying section
1129(a)(3) of the Bankruptcy Code. The Chapter 11 Trustee’s good faith is evident from the facts
and record of the Chapter 11 Case, the Disclosure Statement, the record made at the Confirmation
Hearing and the other proceedings in these Chapter 11 Cases. The Plan and the Plan Modification
were proposed with the legitimate and honest purpose of maximizing the value of the Estate and
to effectuate a liquidation of the Debtor. The Plan was negotiated at arm’s-length among various
important stakeholders in the Chapter 11 Case. Further, the Plan’s classification, indemnification,
exculpation, release, and injunction provisions have been negotiated in good faith and at arm’s-
length. Such provisions are consistent with sections 105, 1122, 1123(b)(6), 1125, 1129, and 1142
of the Bankruptcy Code, are each necessary for the success of the Plan, and were not included in
the Plan for any improper purpose.

R. Payment for Services or Costs and Expenses (11 U.S.C. § 1129(a)(4)). Any

payment to be made by the Estate, or by a person issuing securities or acquiring property under
the Plan, for services or for costs and expenses in connection with the Chapter 11 Case, or in
connection with the Plan or Plan Modification and incident to the Chapter 11 Case, is subject to
the approval of the Bankruptcy Court as reasonable, thereby satisfying section 1129(a)(4) of the

Bankruptcy Code.
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S. Directors, Officers, and Insiders (11 U.S.C. § 1129(a)(5)). The Chapter 11 Trustee

has complied with section 1129(a)(5) of the Bankruptcy Code. The Chapter 11 Trustee has
disclosed the identity of the Creditor Trustee, whose appointment is consistent with the interests
of holders of Claims and Equity Interests and with public policy.

T. No Rate Changes (11 U.S.C. § 1129(a)(6)). Section 1129(a)(6) of the Bankruptcy

Code is not applicable to the Plan or Plan Modification.

U. Best Interest of Creditors (11 U.S.C. § 1129(a)(7)). The Plan satisfies section

1129(a)(7) of the Bankruptcy Code. Each holder of an impaired Claim or Equity Interest that has
not accepted the Plan will on account of such Claim, as demonstrated by the liquidation analysis
included in the Disclosure Statement, receive or retain property under the Plan having a value, as
of the Effective Date, that is at least equal to the amount that such holder would receive or retain
if the Debtor was liquidated under chapter 7 of the Bankruptcy Code on the Effective Date.

V. Acceptance by/Unimpairment of Certain Classes (11 U.S.C. § 1129(a)(8)). Class 1

is unimpaired by the Plan and holders of Claims in such Class, if any, are thus conclusively
presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code. Class 10
is impaired by the Plan, but conclusively deemed to have accepted the Plan due to the Stipulation
and Order Regarding Amended Liquidating Plan Treatment for Daniel White, Lincoln 1861, Inc.
and Related Entities. See ECF No. 369. Classes 2, 3, 4, 5, 6, 7, 8 and 9 are impaired by the Plan,
and each such Class has accepted the Plan in accordance with section 1126(d) of the Bankruptcy
Code, as established by the Lawrence Declarations. Therefore, Section 1129(a)(8) of the

Bankruptcy Code has been satisfied with respect to all Classes. The Plan satisfies the “cram down’

requirements of section 1129(b) of the Bankruptcy Code.
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W. Treatment of Administrative Expense Claims and Priority Tax Claims (11 U.S.C.

§ 1129(a)(9)). The treatment of Administrative Expense Claims and Priority Tax Claims pursuant
to Article II of the Plan satisfies the requirements of sections 1129(a)(9) of the Bankruptcy Code.

X. Acceptance By At Least One Impaired Class of Claims (11 U.S.C. § 1129(a)(10)).

As described above and in the Lawrence Declarations, Classes 2, 3, 4, 5, 6, 7, 8, 9 and 10 were
impaired and voted to accept the Plan. Section 1129(a)(10) is, therefore, satisfied.

Y. Feasibility (11 U.S.C. § 1129(a)(11)). The Plan proposes to liquidate the Debtor

and the Estate. As a result, the requirements of section 1129(a)(11) of the Bankruptcy Code have
been satisfied.

Z. Payment of Fees (11 U.S.C. § 1129(a)(12)). All fees due and payable pursuant to

section 1930 of title 28, United States Code, as determined by the Court, have been or will be paid
by the Estate on the Effective Date pursuant to section 2.4 of the Plan, thereby satisfying the
requirements of section 1129(a)(12) of the Bankruptcy Code.

AA. Continuation of Retiree Benefits (11 U.S.C. § 1129(a)(13)). The Debtor is not

responsible for the payment of any “retiree benefits,” as defined in section 1114 of the Bankruptcy
Code. Section 1129(a)(13) of the Bankruptcy Code is thus inapplicable in these Chapter 11 Cases.

BB. No Domestic Support Obligations (11 U.S.C. § 1129(a)(14)). The Debtor is not

required by a judicial or administrative order, or by statute, to pay a domestic support obligation.
Accordingly, section 1129(a)(14) of the Bankruptcy Code is inapplicable in these Chapter 11
Cases.

CC.  Debtor Not Individual (11 U.S.C. § 1129(a)(15)). The Debtor is not an individual,

and accordingly, section 1129(a)(15) of the Bankruptcy Code is inapplicable to the Debtor.
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DD. No Applicable Nonbankruptcy Law Regarding Transfers (11 U.S.C. §

1129(a)(16)). The Debtor is not a non-profit corporation or trust. Accordingly, section 1129(a)(16)
of the Bankruptcy Code is inapplicable in the Chapter 11 Case.

EE. Only One Plan (11 U.S.C. § 1129(c)). The Plan is the only plan subject to

confirmation. Section 1129(c) of the Bankruptcy Code is satisfied.

FF.  Principal Purpose of the Plan (11 U.S.C. § 1129(d)). The principal purpose of the

Plan is not the avoidance of taxes or the avoidance of the application of section 5 of the Securities
Act of 1933, thereby satisfying section 1129(d) of the Bankruptcy Code.

GG. Not Small Business Cases (11 U.S.C. § 1129(e)). The Chapter 11 Case is not a

small business case and accordingly, section 1129(e) of the Bankruptcy Code is inapplicable in
these Chapter 11 Cases.
MPLIANCE WITH SECTION 1125 OF THE BANKRUPTCY DE

FF. Good Faith Solicitation (11 U.S.C. § 1125(e)). Based on the record before the Court

in the Chapter 11 Case and the Lawrence Declarations, the Exculpated Parties and each of their
respective present or former members, managers, officers, directors, employees, equity holders,
partners, affiliates, funds, advisors, attorneys, agents, successors and assigns, and all other persons
involved in the solicitation process, have acted in “good faith” within the meaning of section
1125(e) of the Bankruptcy Code and in compliance with the applicable provisions of the
Bankruptcy Code, the Bankruptcy Rules, and the Local Rules in connection with all of their
respective activities arising out of, relating to or connected with the administration of the Chapter
11 Case, the negotiation and pursuit of approval of the Disclosure Statement, the preparation and
solicitation of acceptances of the Plan, the pursuit of confirmation of the Plan, the funding of the

Plan, the consummation of the Plan, the administration of the Plan and the property to be
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distributed under the Plan, and are entitled to the protections afforded by section 1125(e) of the
Bankruptcy Code.
MPLIANCE WITH SECTION 1126 OF THE BANKRUPTCY CODE

GG. Acceptance of Plan (11 U.S.C. § 1126). As set forth in the Lawrence Declarations,

each impaired voting Class has voted to accept the Plan, in accordance with the requirements of
section 1126 of the Bankruptcy Code.
PLAN IMPLEMENTATION

HH. The terms of the Plan and the Plan Modification are incorporated by reference and
are, except as addressed herein or in any future order of the Court contemplated by this
Confirmation Order, proper in all respects, and constitute an integral part of this Confirmation
Order.

IL. The Plan has been negotiated in good faith and at arm’s-length and shall, on and
after the Effective Date, constitute legal, valid, binding and authorized obligations of the respective
parties thereto and will be enforceable in accordance with their terms.

JI. Pursuant to section 1142(a) of the Bankruptcy Code, except as addressed herein or
in any future order of the Bankruptcy Court contemplated by this Confirmation Order, the Plan
will apply and be enforceable notwithstanding any otherwise applicable non-bankruptcy law. The
Debtor, the Lender, the Estate, Daniel White; Lincoln 1861, Inc.; Blue Roots International, Ltd.;
1468527 Alberta Ltd.; Purple Tree International, Ltd.; Eco-Industrial Business Park, Inc.; Absolute
Energy Resources, Inc.; Absolute Environmental Waste Management; Eightfold Development,
LLC; Mos8 Partners Ltd.; Symmetry Asset Management Inc.; the Dan White Family Trust; Lot
11 Limited Partnership; and, Lot 11 GP Ltd. (beginning with Daniel White, collectively the “White

Parties”), the Chapter 11 Trustee, and the Creditor Trustee, and all of their respective members,
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managers, officers, directors, agents, advisors, attorneys, employees, equity holders, partners,
affiliates, funds, agents and representatives will be acting in good faith if they proceed to (i)
consummate the Plan and the Plan Modification and the agreements, settlements, transactions,
transfers and documentation contemplated thereby and (ii) take any actions authorized and directed
by this Confirmation Order.

KK. Lender Settlement. The Lender Settlement among the Debtor, the Reorganized

Debtor, the Chapter 11 Trustee, the Creditor Trustee, the Creditor Trust, the Estate, and the Lender

(collectively, the “Lender Settlement Parties™) is necessary to and is an integral and essential

element of the Plan and its consummation. The terms and conditions of the Lender Settlement are
fair and reasonable under the circumstances. The performance by the Lender Settlement Parties of
the terms thereof is authorized, and the parties are directed to consummate the same. The Lender
Settlement is the product of arm’s-length negotiations among the Lender Settlement Parties and
has been proposed in good faith, for legitimate business purposes, is supported by reasonably
equivalent value and fair consideration and reflects the Chapter 11 Trustee’s exercise of reasonable
business judgment.
LL. The Lender Settlement satisfies the requirements of Bankruptcy Rule 9019,

including proper consideration of

(1) the Chapter 11 Trustee’s probability of success on the merits of all claims
released as part of the Lender Settlement;

(1))  the complexity, expense, and likely duration of litigation on all claims
released as part of the Lender Settlement; and

(ii1))  other facts and circumstances bearing on the wisdom of the Lender

Settlement.
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MM. Entry into the Lender Settlement and consummation of the same is in the best
interests of the Estate, its creditors and its equity holders. The Chapter 11 Trustee has provided all
interested parties with sufficient and adequate notice of and an opportunity to be heard with respect
to the Lender Settlement.

NN. White Settlement. The settlement (the “White Settlement”) among the Debtor, the

Chapter 11 Trustee, the Estate, and the White Parties (collectively, the “White Settlement Parties™)

as contemplated in the Plan Modification is necessary to and is an integral and essential element
of the Plan and its consummation. The terms and conditions of the White Settlement are fair and
reasonable under the circumstances. The performance by the White Settlement Parties of the terms
thereof is authorized, and the parties are directed to consummate the same. The White Settlement
is the product of arm’s-length negotiations among the White Settlement Parties and has been
proposed in good faith, for legitimate business purposes, is supported by reasonably equivalent
value and fair consideration and reflects the Chapter 11 Trustee’s exercise of reasonable business
judgment.
OO. The White Settlement satisfies the requirements of Bankruptcy Rule 9019,

including proper consideration of

(1) the Chapter 11 Trustee’s probability of success on the merits of all claims
released as part of the White Settlement;

(1))  the complexity, expense, and likely duration of litigation on all claims
released as part of the White Settlement; and

(ii1))  other facts and circumstances bearing on the wisdom of the White

Settlement.
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PP.  Entry into the White Settlement and consummation of the same is in the best
interests of the Estate, its creditors and its equity holders. The Chapter 11 Trustee has provided all
interested parties with sufficient and adequate notice of and an opportunity to be heard with respect
to the White Settlement.

QQ. Exemption from Transfer Taxes. Pursuant to section 1146(a) of the Bankruptcy

Code, the issuance, transfer, or exchange of notes or equity securities under or in connection with
the Plan, the creation of any mortgage, deed of trust or other security interest, the making or
assignment of any lease or sublease, or the making or delivery of any deed or other instrument of
transfer under, in furtherance of, or in connection with the Plan, including any merger agreements
or agreements of consolidation, deeds, bills of sale, or assignments executed in connection with
any of the transactions contemplated under the Plan, shall not be subject to any stamp, real estate
transfer, mortgage recording, or other similar tax.
EXECUTORY CONTRACTS AND UNEXPIRED LEASE

MM. The Chapter 11 Trustee has exercised sound business judgment in determining
whether to assume or reject executory contracts and unexpired leases pursuant to Article IX of the
Plan. Each assumption or rejection of an executory contract or unexpired lease as provided in
section 9.1 of the Plan shall be legal, valid, and binding upon the Debtor and all non-Debtor
counterparties to such contracts or leases, and satisfies the requirements of section 365 of the
Bankruptcy Code including, without limitation, section 365(d)(4).

EXCULPATIONS. INJUNCTIONS AND RELEASE

NN. The Court has jurisdiction under 28 U.S.C. §§ 1334(a) and (b) to approve the

exculpation, injunctions, stays and releases set forth in sections 11.3, 11.4, 11.5, 11.6, and 11.7 of

the Plan. Section 105(a) of the Bankruptcy Code permits issuance of the injunctions and approval
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of the releases and injunctions set forth in sections 11.3, 11.4, 11.5, 11.6, and 11.7 of the Plan
because, as has been established on the record in the Chapter 11 Case and the evidence presented
at the Confirmation Hearing, such provisions (i) were integral to the Lender Settlement and the
White Settlement and are essential to the formulation and implementation of the Plan, as provided
in section 1123 of the Bankruptcy Code, (ii) confer substantial benefits on the Estate, (iii) are fair,
equitable and reasonable, and (iv) are in the best interests of the Debtor, the Estate, and parties in
interest. Pursuant to section 1123(b)(3) of the Bankruptcy Code and Bankruptcy Rule 9019(a), the
releases, exculpation, and injunctions set forth in the Plan and implemented by this Confirmation
Order are fair, equitable, reasonable, and in the best interests of the Debtor and the Estate, creditors
and equity holders. The releases of non-Debtors under the Plan are fair to holders of Claims and
Equity Interests and are necessary to the proposed Plan. Such releases are given in exchange for
and are supported by fair, sufficient, and adequate consideration provided by each and all of the
parties providing such releases. The record of the Confirmation Hearing and the Chapter 11 Case
is sufficient to support the releases, exculpation, and injunctions provided for in sections 11.3,
11.4,11.5, 11.6, and 11.7 of the Plan. Accordingly, based upon the record in the Chapter 11 Case,
the representations of the parties, and/or the evidence proffered, adduced, and/or presented at the
Confirmation Hearing, this Court finds that the injunctions, exculpation, and releases set forth in
Article XI of the Plan are consistent with the Bankruptcy Code and applicable law.

OTHER FINDINGS

RR.  Conditions Precedent to Confirmation. The conditions precedent to confirmation

set forth in section 10.1 of the Plan have been satisfied.
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SS.  Retention of Jurisdiction. This Court may properly retain, and if appropriate, shall

exercise jurisdiction over the matters set forth in Article XII of the Plan and section 1142 of the
Bankruptcy Code.

TT.  Objections. All parties have had a full and fair opportunity to file objections to
confirmation of the Plan and to litigate any such objections.

THE PLLAN SATISFIE NFIRMATION REQUIREMENT

UU. Based upon the foregoing, the Plan satisfies the requirements for confirmation set

forth in section 1129 of the Bankruptcy Code and shall be confirmed.
ACCORDINGLY, IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:
1. Confirmation. The Plan, as modified by this Confirmation Order, shall be, and

hereby is, confirmed pursuant to section 1129 of the Bankruptcy Code.

2. Solicitation and Notice. Notice of the Confirmation Hearing and the solicitation of
votes on the Plan complied with the terms of the Solicitation Order, were appropriate and
satisfactory based upon the circumstances of the Chapter 11 Case and were in compliance with the
provisions of the Bankruptcy Code, the Bankruptcy Rules, and the Local Rules.

3. Objections. All objections to the Plan not otherwise withdrawn at or prior to the
Confirmation Hearing are overruled for the reasons articulated by the Court on the record at the
Confirmation Hearing.

4. Binding Effect. Except as otherwise provided in section 1141(d)(3) of the

Bankruptcy Code and subject to the occurrence of the Effective Date, on and after the Confirmation
Date, the provisions of the Plan shall bind any holder of a Claim against or Equity Interest in the

Debtor and such holder’s respective successors and assigns, whether or not such Claim or Equity
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Interest of such holder is impaired under the Plan and whether or not such holder has accepted the
Plan.

5. Plan Classification Controlling. The classification of Claims and Equity Interests

for purposes of the distributions to be made under the Plan shall be governed solely by the terms
of the Plan. The classifications set forth on the Ballots submitted in connection with voting on the
Plan: (a) were solely for purposes of voting to accept or reject the Plan; (b) do not necessarily
represent, and in no event shall be deemed to modify or otherwise affect, the actual classification
of such Claims and Equity Interests under the Plan for distribution purposes; and (c) shall not be
binding on the Estate for any purpose other than voting on the Plan.

6. Distribution Under the Plan. All distributions under the Plan shall be made in

accordance with Article VII of the Plan.

7. Vesting of Assets (11 U.S.C. § 1141(b), (¢)). As set forth in section 11.1 of the

Plan, as of the Effective Date, pursuant to sections 1141(b) and (c) of the Bankruptcy Code, the
Creditor Trust Assets shall vest in the Creditor Trust, free and clear of all Claims, Liens,
encumbrances, charges, and other interests, except as provided in the Plan or this Confirmation
Order. The vesting, on the Effective Date, of the Creditor Trust Assets in the Creditor Trust does
not constitute a voidable transfer under the Bankruptcy Code or applicable nonbankruptcy law.
For the avoidance of doubt, the Creditor Trust Assets include the Causes of Action described on
Exhibit C to the Disclosure Statement, other than Causes of Action against the White Parties.

8. Creditor Trustee Appointed. The Chapter 11 Trustee, Gregory S. Milligan, is

hereby approved and appointed as the initial Creditor Trustee, pursuant to Section 6.2(f) of the

Plan. The ZG Creditor Trust Agreement, attached to the Disclosure Statement as Exhibit E is
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hereby approved and the Chapter 11 Trustee is hereby authorized to execute the ZG Creditor Trust
Agreement in accordance with the Plan.

9. Notice of Confirmation Date and Effective Date.

a. Notice of Entry of Confirmation Order. Within five (5) Business Days after

the Confirmation Date, the Chapter 11 Trustee shall file with the Court and mail to all parties in
interest in the Chapter 11 Case notice of (i) the entry of this Confirmation Order and (ii) the last
date to file (A) requests for payment of Administrative Expense Claims pursuant to section 2.1 of
the Plan and Fee Claims pursuant to section 2.2 of the Plan, and (B) Claims arising from the
rejection of any executory contracts and unexpired leases pursuant to section 9.1 of the Plan.

b. Notice of Effective Date. Within five (5) Business Days after the Effective

Date, the Creditor Trustee shall file with the Court and mail to all parties in interest in the Chapter
11 Case notice of the occurrence of the Effective Date.

10. Administrative Expense Claims.

a. Filing. Except as otherwise provided in the Plan, all holders of
Administrative Expense Claims arising from the Petition Date through the Effective Date, other
than Professional Persons holding Fee Claims, shall file with the Court a request for payment of
such Claims within thirty (30) days after the Effective Date. Any such request shall, at a minimum,
set forth (i) the name of the holder of the Administrative Expense Claim, (ii) the amount of the
Administrative Expense Claim, and (iii) the basis for the Administrative Expense Claim. Requests
shall be promptly served on counsel to the Chapter 11 Trustee, Jason M. Rudd
(jason.rudd@wickphillips.com) and Scott D. Lawrence (scott.lawrence@wickphillips.com). A

failure to file any such request in a timely fashion shall result in the discharge of such
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Administrative Expense Claim and its holder shall be forever barred from asserting such
Administrative Expense Claim against the Estate.

b. Allowance. An Administrative Expense Claim for which a request for
payment has been timely filed shall become an Allowed Administrative Expense Claim unless an
objection is filed by the date that is thirty (30) days after such Administrative Expense Claim is
filed. If an objection is timely filed, the Administrative Expense Claim in question shall become
an Allowed Administrative Expense Claim only to the extent so Allowed by Final Order of this
Court.

c. Payment. Except to the extent that a holder of an Allowed Administrative
Expense Claim requests a different treatment of such Administrative Expense Claim, each holder
of an Allowed Administrative Expense Claim shall receive, on account of and in full satisfaction
of such Administrative Expense Claim, Cash in an amount equal to the Allowed amount of such
Administrative Expense Claim on the later of (i) the Effective Date or (ii) ten (10) days after entry
of a Court order allowing such Administrative Expense Claim.

11.  Fee Claims. Every Professional Person holding a Fee Claim that has not previously
been the subject of a final fee application and accompanying Court order shall file a final
application for payment of fees and reimbursement of expenses no later than the date that is thirty
(30) days after the Effective Date. Any such final fee application shall conform to and comply with
all applicable rules and regulations contained in the Bankruptcy Code, the Bankruptcy Rules and
the Local Rules. The last date to object to any final fee application shall be the twenty-first (21st)
day after such fee application has been filed with the Bankruptcy Court. All final fee applications

shall be set for hearing on the same day, as the Court’s calendar permits, after consultation with
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counsel to the Chapter 11 Trustee. Allowed Fee Claims shall be paid in accordance with and
pursuant to section 2.2 of the Plan.

12. Assumption or Rejection of Executory Contracts and Unexpired Leases.

a. General. Pursuant to section 9.1 of the Plan, except as otherwise provided
in the Plan or in any contract, instrument, release, indenture or other agreement or document
entered into in connection with the Plan, the Debtor is hereby deemed to have rejected each
executory contract and unexpired lease to which it is a party, unless such contract or lease (i) was
previously assumed, assumed and assigned, or rejected by the Debtor pursuant to an order of the
Court, (i1) previously expired or terminated pursuant to its own terms, (iii) is the subject of a motion
to assume, assume and assign, or reject filed on or before the Confirmation Date. This
Confirmation Order shall constitute approval, pursuant to sections 365(a) and 1123(b) of the
Bankruptcy Code, of the assumption or rejection of executory contracts and unexpired leases as
described above upon the occurrence of the Effective Date. Such assumption or rejection shall be
legal, valid, and binding upon the Debtor and all non-Debtor counterparties to such contracts or
leases, and satisfies the requirements of section 365 of the Bankruptcy Code including, without

limitation, section 365(d)(4).

b. Bar Date for Rejection Damage Claims. All Claims arising out of the
rejection of executory contracts or unexpired leases pursuant to the Plan must be filed with the
Court and served upon counsel to the Chapter 11 Trustee and Creditor Trustee no later than thirty
(30) days after the earlier of (i) the date of entry of a Court order (including this Confirmation
Order) approving such rejection or (ii) the Effective Date. Any rejection Claims not filed within
such time shall be forever barred from assertion against the Debtor, its Estate and the Creditor

Trust.
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13. General Authorization. Upon the Effective Date, all action contemplated under the

Plan shall be deemed authorized and approved in all respects. All matters provided for in the Plan
involving the structure of the Debtor, and any action required by or in connection with the Plan,
shall be deemed to have occurred and shall be in effect, without any requirement of further action
by any person or entity.

14. Plan Settlements. The Lender Settlement and the White Settlement are hereby

approved. The parties to each settlement are authorized and directed to take such actions as may
be necessary to effectuate the same and perform all obligations contemplated thereby. For
avoidance of all doubt, the White Settlement is strictly limited to the Releasing Parties and the
White Parties and does not release or otherwise impair, in any way, the assertion of any direct
claims between and among Romspen, on one hand, Panache Development & Construction, Inc.
(“Panache”) and/or Adam Zarafshani (“Zarafshani”), on one hand, and the White Parties, on the
other hand, and all of the White Parties’, Romspen’s, Panache’s and Zarafshani’s respective direct
rights, remedies and defenses (whatever such direct rights, remedies and defenses may or may not
be) are expressly and fully preserved.

a. Prior Orders and Lender Deficiency Claims. This Confirmation Order

contains no finding as to the existence of any deficiency claim. This Confirmation Order does not
modify the stipulations in the Order Authorizing and Approving the Sale of Certain of Debtor’s
Assets Free and Clear of Liens, claims, Interests, and Encumbrances and Granting Related Relief
(ECF No. 278 and will not constitute a finding or other Court determination that the Debtor was
in default of its obligations to Romspen or that Romspen had the right to declare a default under
the relevant loan documents against the Debtor. Romspen and the White Parties reserve all rights

regarding any such determination or finding to be made in due course of prosecuting the Viable
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Actions. This Confirmation Order does not modify the stipulations in the Stipulation and Order
Regarding Amended Liquidation Plan Treatment for Daniel White, Lincoln 1861, Inc., and Related
Entities (ECF No. 369).

b. Causes of Action Preserved by White Parties and Romspen. The releases

and injunctions in favor of Romspen contained in the Plan do not extend to or otherwise apply to
any valid, viable, ripe, live/non-moot causes of action, defenses, and currently existing claims to
which the White Parties have standing to assert against Romspen in the White Adversary and in

Canada (the “Canadian Proceedings”) and, to the extent applicable, actions brought by or on behalf

of Romspen against any one or more of the White Parties (the “Romspen Actions”) (collectively,

“Viable Actions™). All parties’ rights, claims, liabilities, defenses, affirmative defenses, causes of

action and other interests asserted in the White Adversary, including without limitation, all
dispositive motions and other forms of relief requested, are expressly reserved and preserved by
the Plan, subject to any motions to dismiss and/or other dispositive motions filed by Romspen to
be adjudicated in the White Adversary in due course. Only those Viable Actions that the White
Parties have standing to assert against Romspen in the pending White Adversary, the Canadian
Proceedings or any Romspen Actions are hereby preserved to be prosecuted only by the White
Parties and through the White Adversary, the Canadian Proceedings and in defense of any
Romspen Action. To the extent the White Parties have standing to bring any Viable Actions against
Romspen in the White Adversary, the Canadian Proceedings and/or Romspen Actions, then only
those timely filed Viable Actions will survive the Lender Settlement (as defined in the Plan) and
be preserved under the Plan. The White Parties’ rights to continue prosecuting Viable Actions in
the White Adversary, the Canadian Proceedings or Romspen Actions will survive. Romspen’s and

the White Parties’ respective rights and defenses as to those Viable Actions are expressly preserved
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and reserved to be determined in due course of the White Adversary, the Canadian Proceedings
and/or Romspen Actions. In the White Adversary, the White Parties have challenged the allowance
of Romspen’s claims against Zen Garden in the Bankruptcy Case, which challenge remains
unresolved as of the date of this Confirmation Order. As such, nothing in this Confirmation Order
shall be construed as or deemed to be a final finding or conclusion as to the allowance of
Romspen’s claims against Zen Garden in the Bankruptcy Case, including the establishment of a
deficiency claim, if any, against Zen Garden. Romspen’s claims against the White Parties,
wherever and however asserted, are unaffected and unmodified by the Plan and this Confirmation
Order, and all of Romspen’s and the White Parties’ respective rights, remedies and defenses in
that regard (whatever such rights, remedies and defenses may or may not be) are expressly and
fully preserved. Any of the White Parties’ Viable Actions (if any) against Romspen (wherever and
however asserted) are unaffected by the Plan and this Confirmation Order, and all of the White
Parties’ and Romspen’s respective rights, remedies and defenses in that regard (whatever such
rights, remedies and defenses may or may not be) are expressly and fully preserved.

c. Release of White Parties. As of the Effective Date, the White Parties are

deemed forever released and discharged by the Releasing Parties from any and all claims, interests,
obligations, suits, judgments, damages, demands, debts, rights, causes of action, losses, remedies,
or liabilities, whatsoever, including any derivative claims, asserted or assertable on behalf of the
Debtor, whether known or unknown, foreseen or unforeseen, existing or hereinafter arising, in law,
equity or otherwise, that the Debtor would have been legally entitled to assert in its own right, or
on behalf of the holder of any Claim or Interest or other entity, based on or relating to, or in any
manner arising from, in whole or in part, the Debtor, the Estate, the Chapter 11 Case, the subject

matter of, or the transactions or events giving rise to, any Claim or Equity Interest, the business or
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contractual arrangements between the Debtor and any one or more of the White Parties, or the
restructuring of any Claim or Interest before or during the Chapter 11 Case. For avoidance of all
doubt, the White Settlement is strictly limited to the Releasing Parties and the White Parties and
does not release or otherwise impair, in any way, the assertion of any direct claims between and
among Romspen, on one hand, Panache and/or Zarafshani, on one hand, and the White Parties, on
the other hand, and all of the White Parties’, Romspen’s, Panache’s and Zarafshani’s respective
direct rights, remedies and defenses (whatever such direct rights, remedies and defenses may or
may not be) are expressly and fully preserved.

d. White Parties Release of the Debtor. As of the Effective Date, the Debtor is

deemed forever released and discharged by the White Parties from any and all claims, interests,
obligations, suits, judgments, damages, demands, debts, rights, causes of action, losses, remedies,
or liabilities, whatsoever, including any derivative claims, asserted or assertable on behalf of the
White Parties, whether known or unknown, foreseen or unforeseen, existing or hereinafter arising,
in law, equity or otherwise, that any of the White Parties would have been legally entitled to assert
in its own right, or on behalf of the holder of any Claim or Interest or other entity, based on or
relating to, or in any manner arising from, in whole or in part, the Debtor, the Estate, the Chapter
11 Case, the subject matter of, or the transactions or events giving rise to, any Claim or Equity
Interest, the business or contractual arrangements between the Debtor and any one or more of the
Releasing Parties, or the restructuring of any Claim or Interest before or during the Chapter 11
Case; provided however, the White Parties shall retain, and do not release, any Equity Interests (as
defined in the Plan) they hold in the Debtor which Equity Interests shall receive the treatment

provided in Plan Class 10.
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15.  Payment of Statutory Fees. All fees pursuant payable under 28 U.S.C. § 1930 shall

be paid on the Effective Date and thereafter, as appropriate.

16. Governmental Approvals Not Required. This Confirmation Order shall constitute

all approvals and consents required, if any, by the laws, rules, and regulations of any state or any
other governmental authority with respect to the implementation or consummation of the Plan and
any documents, instruments, or agreements, and any amendments or modifications thereto.

17. Filing and Recording. This Confirmation Order (a) is and shall be effective as a

determination that, on the Effective Date, all Claims and Equity Interests existing prior to such
date have been unconditionally released, discharged, and terminated, except as otherwise provided
in the Plan, and (b) is and shall be binding upon and shall govern the acts of all entities including,
without limitation, all filing agents, filing officers, title agents, title companies, recorders of
mortgages, recorders of deeds, registrars of deeds, administrative agencies, governmental
departments, secretaries of state, federal, state, and local officials, and all other persons and entities
who may be required, by operation of law, the duties of their office, or contract, to accept, file,
register, or otherwise record or release any document or instrument. Each and every federal, state,
and local government agency is hereby directed to accept any and all documents and instruments
necessary, useful, or appropriate (including Uniform Commercial Code financing statements) to
effectuate, implement, and consummate the transactions contemplated by the Plan and this
Confirmation Order without payment of any recording tax, stamp tax, transfer tax, or similar tax
imposed by state or local law, including, but not limited to, the transfer of any assets of the Estate
to the Creditor Trust.

18. Exemption from Transfer Taxes. Pursuant to section 1146(a) of the Bankruptcy

Code, the issuance, transfer, or exchange of notes or equity securities under or in connection with
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the Plan, the creation of any mortgage, deed of trust or other security interest, the making or
assignment of any lease or sublease, or the making or delivery of any deed or other instrument of
transfer under, in furtherance of, or in connection with the Plan, including any merger agreements
or agreements of consolidation, deeds, bills of sale, or assignments executed in connection with
any of the transactions contemplated under the Plan, shall not be subject to any stamp, real estate
transfer, mortgage recording, or other similar tax. All sale transactions consummated by the Debtor
and approved by the Court on and after the Petition Date through and including the Effective Date,
including the transfers effectuated under the Plan, if any, the sale by the Estate of property pursuant
to section 363(b) of the Bankruptcy Code, and the assumption, assignment, and sale by the Estate
of unexpired leases of non-residential real property pursuant to section 365(a) of the Bankruptcy
Code, shall be deemed to have been made under, in furtherance of, or in connection with the Plan
and, thus, shall not be subject to any stamp, real estate transfer, mortgage recording, or other
similar tax.

19. Exculpation, Releases and Injunctions. The exculpations, releases and injunctions

contained in sections 11.3, 11.4, 11.5, 11.6, and 11.7 of the Plan are hereby approved. For
avoidance of any doubt, the releases and injunctions in favor of Romspen contained in the Plan do
not extend to or otherwise apply to any valid, viable, ripe, live/non-moot direct causes of action,
defenses, and currently existing direct claims and/or defenses to which Panache and/or Zarafshani
has or have standing to assert, including, without limitation, those pending by Panache against
Romspen, subject to any motions to dismiss and/or other dispositive motions filed or to be filed
by Romspen and/or Panache to be adjudicated in the Panache Adversary in due course, in

Adversary Case No. 20-01048 (the “Panache Adversary”), and such live/non-moot direct causes
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of action, defenses, and currently existing direct claims and/or defenses are unaffected and
unmodified by the Plan and this Confirmation Order.

20. Conditions to Effective Date. The Plan shall not become effective unless and until

the conditions set forth in Article X of the Plan have been satisfied or waived pursuant to section
10.2 and 10.3 of the Plan.

21.  Retention of Jurisdiction. Upon the Effective Date, the Bankruptcy Court may

properly retain, and if appropriate, shall exercise jurisdiction over the matters set forth in Article
XII of the Plan, section 1142 of the Bankruptcy Code, and 28 U.S.C. § 1334.

22.  Appeal of the Confirmation Order. Except as otherwise provided herein, if any

provision of this Confirmation Order is hereafter reversed, modified, vacated, or stayed by
subsequent order of this Court or any other court, such reversal, stay, modification or vacatur shall
not affect the validity or enforceability of any act, obligation, indebtedness, liability, priority, or
lien incurred or undertaken by the Chapter 11 Trustee or Creditor Trustee prior to the effective
date of such reversal, stay, modification, or vacatur. Notwithstanding any reversal, stay,
modification, or vacatur of this Confirmation Order, any act or obligation incurred or undertaken
pursuant to, or in reliance on, this Confirmation Order prior to the effective date of such reversal,
stay, modification, or vacatur shall be governed in all respects by the provisions of this
Confirmation Order and the Plan or any amendments or modifications thereto, and shall remain
binding.

23. Conflicts Between Confirmation Order and Plan. The failure to specifically include

any particular provision of the Plan in this Confirmation Order shall not diminish the effectiveness
of such provision, it being the intent of the Court that the Plan is confirmed in its entirety and

incorporated herein by this reference. The provisions of the Plan and this Confirmation Order shall
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be construed in a manner consistent with each other so as to effect the purposes of each; provided,
however, that in the event of any inconsistency among the Plan, the Plan Modification, the
Disclosure Statement, any exhibit or schedule to the Disclosure Statement, the provisions of the
Plan shall govern. In the event of any inconsistency between the Plan and this Confirmation Order,
the Confirmation Order shall govern. The provisions of this Confirmation Order are integrated
with each other and are nonseverable and mutually dependent unless expressly stated by further

order of the Court.

24. Authorization to Consummate Plan/No Stay. Notwithstanding Bankruptcy Rule
3020(e), 6004(g), 6006(d), 7062 or otherwise, but subject to Article X of the Plan, the Chapter 11
Trustee is authorized to consummate the Plan upon entry of this Confirmation Order, and the

Confirmation Order shall take effect on the date hereof.

H#
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SUMMARY OF PLAN

The Chapter 11 Trustee’s Plan provides for the settlement of all the Debtor’s, the Reorganized
Debtor’s, the Chapter 11 Trustee’s, the bankruptcy Estate’s and any of their respective successors’
and assigns’ potential claims and causes of action against the Debtor’s largest creditor, Romspen
Mortgage Limited Partnership, in exchange for:

1. $600,000.00 to provide at least a forty percent (40%) recovery to non-priority general
unsecured creditors with allowed claims (the “Settlement Carve-Out’) through a
creditor trust, with the possibility that additional asset recoveries and adjudication of
claims objections may increase this distribution;

2. Romspen’s subordination of its $56 million unsecured deficiency claim to prevent
dilution of and to maximize the recovery to general unsecured creditors;
3. Romspen’s successfully obtaining the subordination of the Panache deficiency and

other General Unsecured Claims to prevent dilution of and to maximize the recovery
to Non-Insider general unsecured creditors; and

4. Romspen’s agreement to the Chapter 11 Trustee’s continued use of cash collateral on
hand to fund the Estate’s, the Plan’s, and the creditor trust’s administrative expenses,
provided that any excess funds that remain on hand for unused surplus will be returned
to Romspen upon the termination of the creditor trust.

The Plan places the Settlement Carve-Out, Romspen’s remaining cash collateral and all the
Debtor’s remaining assets into a creditor trust which will liquidate the assets and distribute the
proceeds to holders of allowed claims in the priority governed by the Bankruptcy Code, subject to
the voluntary subordinations set forth in the Plan. The creditor trust will distribute the Settlement
Carve-Out to holders of allowed non-priority unsecured claims. For the settlement consideration,
the Plan provides Romspen and its affiliates a full release of liability, including a release on behalf
of the Debtor’s creditors, parties in interest and all third parties that do not opt out and also provides
for the return of Romspen’s $7 million deposit, net of the Settlement Carveout, that Romspen
placed in the registry of the Court pursuant to a stipulation with the Trustee. See ECF No. 238.
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Gregory S. Milligan, Chapter 11 Trustee for the Bankruptcy Estate of 3443 Zen Garden,
L.P., hereby proposes the following Liquidating Chapter 11 Plan pursuant to section 1121(a) of
the Bankruptcy Code.

ARTICLE 1. DEFINITIONS AND INTERPRETATION
1.1 Definitions

For the purpose of this Plan, the following terms shall have the respective meanings set forth
below:

Action means any claim, action, cause of action, demand, lawsuit, arbitration, notice of
violation, proceeding, litigation, citation, or summons, whether civil, criminal, administrative,
regulatory, or otherwise, whether at law or in equity.

Administrative Expense Claim means any right to payment constituting a cost or expense
of administration of the Chapter 11 Case that is Allowed pursuant to sections 503(b) or 507 of the
Bankruptcy Code, including, without limitation, (i) any fees or charges assessed against the Estate
under 28 U.S.C. § 1930, (i1) Fee Claims, (ii1) any “gap period” claims under Bankruptcy Code
section 502(f), and (iv) other Administrative Expense Claims as may be ordered and Allowed by
the Bankruptcy Court.

Allowed means, with reference to any Claim or Equity Interest, any Claim or Equity Interest
(1) for which a proof of claim or proof of interest has been filed and as to which no objection has
been interposed on or before the Objection Deadline or such other applicable period of limitation
fixed by this Plan, the Bankruptcy Code, the Bankruptcy Rules, or the Bankruptcy Court, (ii) which
appears in the Debtor’s Schedules and is not listed as contingent, liquidated or disputed, (iii) which
is allowed by Final Order of the Bankruptcy Court, or (iv) which is expressly allowed under this
Plan.

Avoidance Actions means Actions arising under sections 502, 510, 541, 542, 543, 544,
545, 547 through and including 553 of the Bankruptcy Code, or under similar or related state or
federal statutes and common law, including fraudulent transfer laws, whether or not litigation is
commenced to prosecute such Actions, and which may be recovered pursuant to section 550 of the
Bankruptcy Code.

Ballot means the ballot provided to holders of Claims to indicate their votes to accept or
reject the Plan.

Bankruptcy Code means title 11 of the United States Code, as amended from time to time.

Bankruptcy Court means the United States Bankruptcy Court for the Western District of
Texas, Austin Division, or any other court of the United States having jurisdiction over the Chapter
11 Case.

Bankruptcy Rules means the Federal Rules of Bankruptcy Procedure as promulgated by

the United States Supreme Court under section 2075 of title 28 of the United States Code, as
amended and in effect from time to time.
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Bar Date means the last date to file proofs of claim against the Debtor, which was or will
be (i) August 10, 2020 for all creditors except Governmental Units and (ii) October 5, 2020 for
Governmental Units.

Business Day means any day other than a Saturday, Sunday, or “legal holiday” as defined
in Bankruptcy Rule 9006(a).

Cash means legal tender of the United States of America.

Cash Collateral means Cash in the Estate’s possession on the Effective Date on which the
Lender has a Lien, including amounts the Lender funded under the Postpetition Financing Order.

Causes of Action is defined in Section 11.8 hereof.
Chapter 11 Case means the above-captioned chapter 11 bankruptcy case.
Chapter 11 Trustee means Gregory S. Milligan, Chapter 11 Trustee of the Estate.

Claim means a claim against the Debtor or the Estate within the meaning of section 101(5)
of the Bankruptcy Code.

Class means any group of Claims or Equity Interests classified by this Plan pursuant to
sections 1122 and 1123(a)(1) of the Bankruptcy Code.

Class A Interests is defined in Section 6.2(g) hereof.
Class B Interests is defined in Section 6.2(g) hereof.
Class C Interests is defined in Section 6.2(g) hereof.

Collateral means any property or interest in property of the Estate subject to a Lien, charge,
or other encumbrance to secure the payment or performance of a Claim, which Lien, charge or
other encumbrance is not subject to avoidance or otherwise invalid under the Bankruptcy Code or
applicable state or federal law.

Compensation Order means that certain Order Establishing Procedures for Interim
Compensation and Reimbursement of Expenses for Professionals (ECF No. 135).

Confirmation Date means the date on which the clerk of the Bankruptcy Court enters the
Confirmation Order on the docket.

Confirmation Hearing means the hearing conducted by the Bankruptcy Court pursuant to
sections 1128(a) and 1129 of the Bankruptcy Code to consider confirmation of the Plan, as such
hearing may be adjourned or continued from time to time.

Confirmation Order means the order of the Bankruptcy Court confirming this Plan pursuant
to section 1129 of the Bankruptcy Code.
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Credit Agreement means that certain superpriority secured Loan Agreement and Promissory
Note dated as of April 27, 2018 by and among the Debtor and the Lender.

Credit Bid Stipulation means that certain Stipulation and Order to Deposit Funds Between
Gregory S. Milligan, Chapter 11 Trustee and Romspen Mortgage Limited Partnership Resolving
Credit Bid Challenge (ECF No. 238).

Credit Bid Escrow means the $7,000,000.00 the Lender placed in escrow with the Chapter
11 Trustee pursuant to the Credit Bid Stipulation.

Creditor Trust means that certain trust named the “ZG Creditor Trust” that will come into
existence on the Effective Date of the Plan, which trust shall be formed pursuant to, and governed
by, the provisions of the Plan and the Creditor Trust Agreement.

Creditor Trust Agreement means the ZG Creditor Trust Agreement governing the Creditor
Trust dated as of the Effective Date, substantially in the form included as an exhibit to the
Disclosure Statement.

Creditor Trust Assets means (i) all Causes of Action owned by the Debtor or the Estate,
except as the same may be dismissed, settled or released pursuant to the Plan; (ii) all proceeds of
any of the Debtor’s insurance policies; and (iii) any other property of the Estate not otherwise
distributed pursuant to the terms of this Plan. For the sake of clarity, the TXDOT Condemnation
Proceeding and PDA Proceeding are transferred to Lender under the Sale Order and are NOT
included in the Creditor Trust Assets and as of the Sale Closing Date are exclusively the Lender’s
property pursuant to the terms of the Sale Order, as confirmed by this Plan.

Creditor Trust Interests means the Class A Interests, Class B Interests, and the Class C
Interests, together.

Creditor Trustee means the trustee of the Creditor Trust, Gregory S. Milligan, and any
successor Creditor Trustee.

Debtor means 3443 Zen Garden, L.P. in its capacity as chapter 11 debtor.

Disallowed Claim or Equity Interest means any Claim or Equity Interest, or portion thereof
that is not an Allowed Claim, an Allowed Equity Interest, or a Disputed Claim or Disputed Equity
Interest.

Disclosure Statement means that certain disclosure statement relating to the Plan,
including all exhibits and schedules thereto, as the same may be amended, supplemented, or
otherwise modified from time to time, as approved by the Bankruptcy Court pursuant to sections
1125 and 1126 of the Bankruptcy Code.

Disputed Claim means, with respect to a Claim, such Claim (a) to the extent neither Allowed
nor disallowed under the Plan or a Final Order nor deemed Allowed under section 502, 503 or
1111 of the Bankruptcy Code, or (b) with respect to which the Debtor or any party in interest has
interposed a timely objection (as a contested matter, adversary proceeding, or otherwise) or request
for estimation prior to the Objection Deadline in accordance with the Plan or the Bankruptcy Rules,
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which objection or request for estimation has not been withdrawn or determined by a Final Order
as of the Effective Date.

Disputed Equity Interest means, with respect to an Equity Interest, such Equity Interest (a)
to the extent neither Allowed nor disallowed under the Plan or a Final Order nor deemed Allowed
under section 502, 503 or 1111 of the Bankruptcy Code, or (b) for which a proof of interest for
payment has been timely filed with the Bankruptcy Court or a written request for payment has
been made, to the extent the Chapter 11 Trustee or any party in interest has interposed a timely
objection or request for estimation prior to the Objection Deadline in accordance with the Plan, or
the Bankruptcy Rules, which objection or request for estimation has not been withdrawn or
determined by a Final Order.

Distribution Date means the date, occurring on or as soon as practicable after the Effective
Date, on which the Creditor Trustee first makes distributions to holders of Allowed Claims and
Allowed Equity Interests as provided in the Plan.

Distribution Record Date means the record date for purposes of receiving distributions
under the Plan on account of Allowed Claims and Allowed Equity Interests, which shall be the
Confirmation Date.

Effective Date means the first Business Day on which all the conditions precedent to the
effectiveness of the Plan specified in Section 10.2 hereof shall have been satisfied or waived as
provided in Section 10.3 hereof; provided, however, that if a stay, injunction or similar prohibition
of the Confirmation Order is in effect, the Effective Date shall be the first Business Day after such
stay, injunction or similar prohibition is no longer in effect.

Equity Interest means any “equity security” of the Debtor, as that term is defined in
section 101(16) of the Bankruptcy Code.

Estate means the estate of the Debtor as created under section 541 of the Bankruptcy Code.

Exculpated Parties means the Chapter 11 Trustee, the Creditor Trustee, HMP Advisory
Holdings, LLC d/b/a Harney Partners, and Wick Phillips Gould & Martin, LLP.

Fee Claim means any Claim by a Professional Person under sections 330, 331 or 503 of
the Bankruptcy Code for allowance of compensation and/or reimbursement of expenses in the
Chapter 11 Case.

Final Order means an order or judgment of a court of competent jurisdiction that has been
entered on the docket maintained by the clerk of such court and has not been reversed, vacated or
stayed and as to which (a) the time to appeal, petition for certiorari, or move for a stay, new trial,
reargument, or rehearing has expired and as to which no appeal, petition for certiorari or other
proceedings for a stay, new trial, reargument or rehearing shall then be pending or (b) if an appeal,
writ of certiorari, stay, new trial, reargument or rehearing thereof has been sought, (i) such order
or judgment shall have been affirmed by the highest court to which such order was appealed,
certiorari shall have been denied or a stay, new trial, reargument or rehearing shall have been
denied or resulted in no modification of such order and (ii) the time to take any further appeal,
petition for certiorari, or move for a stay, new trial, reargument or rehearing shall have expired;
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provided, however, that no order or judgment shall fail to be a “Final Order” solely because of the
possibility that a motion pursuant to section 502(j) or 1144 of the Bankruptcy Code or under Rule
60 of the Federal Rules of Civil Procedure, or Bankruptcy Rule 9024 has been or may be filed with
respect to such order or judgment.

General Unsecured Claim means any Claim against the Debtor that is not an
Administrative Expense Claim, a Priority Tax Claim, a Priority Non-Tax Claim, a Lender Secured
Claim, an M&M Plaintiff Secured Claim, a Panache Secured Claim, a Subordinated Claim, an
Other Secured Claim, a Lender Deficiency Claim or an Equity Interest. General Unsecured Claim
includes any unsecured claim held by the M&M Plaintiffs or an Other Secured Claim as a result
of the operation of section 506(a)(1) of the Bankruptcy Code.

Governmental Unit has the meaning ascribed to such term in section 101(27) of the
Bankruptcy Code.

Insider means any Person who is an “insider” as such term is defined in section 101(31)
of the Bankruptcy Code, or who may otherwise be determined to be an “insider” under
section 101(31) of the Bankruptcy Code by a court of competent jurisdiction.

Lender means Romspen Mortgage Limited Partnership (“Romspen’), in its capacities as
prepetition and postpetition lender to the Debtor. Romspen and Lender may be used
interchangeably throughout this Plan to refer to Romspen Mortgage Limited Partnership.

Lender’s Contribution means the Cash Collateral remaining in the Estate on the Effective
Date to be used for the payment of Administrative Expense Claims that are Allowed but unpaid
on the Effective Date, with the remaining Cash Collateral transferred to the Creditor Trust to be
held separate from other Creditor Trust Assets and used for the specific and separate purpose of
funding the Creditor Trust’s reasonable and necessary costs and expenses and, upon the dissolution
of the Creditor Trust and after payment of all the Creditor Trust’s reasonable and necessary costs
and expenses, to be returned to the Lender.

Lender’s Deficiency Claim means the unsecured claim held by the Lender as a result of the
operation of section 506(a)(1) of the Bankruptcy Code in the amount of $56,511,950.72, subject to
a final calculation by the Lender satisfactory to the Chapter 11 Trustee.

Lender’s Secured Claim means the Secured Claim held by the Lender secured by a Lien
on the Property in the Allowed amount of $45,000,000.00, satisfied through the Sale Order.

Lender Settlement is defined in Section 6.1 hereof.
Lien has the meaning set forth in section 101(37) of the Bankruptcy Code.

Local Rules means the Bankruptcy Local Rules of the United States Bankruptcy Court for
the Western District of Texas, as the same may be amended or modified from time to time.

M&M Plaintiffs means, together, ACM Services, LLC’ Koetter Fire Protection of Austin,
LLC, Capital Industries, LLC, Hill Country Electric Supply, LP, Lyle America, Inc. d/b/a
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Glass.com of Illinois, Summer Legacy, LLC, Texas Air, LLC, Ferguson Enterprises, LLC, and
American Builders and Contractors Supply Co., Inc. d/b/a ABC Supply.

M&M Plaintiff Secured Claim means a Secured Claim asserted by an M&M Plaintiff that
is Allowed by the Bankruptcy Court pursuant to the M&M Plaintiff Stipulation.

M&M Plaintiff Stipulation means the Stipulation and Order to Deposit Funds in the
Registry of the Court Between the M&M Plaintiffs and Romspen Mortgage Limited Partnership
Resolving Credit Bid Challenge (ECF No. 221).

Non-Insider means a Person who is not an Insider.

Objection Deadline means the later of (a) one hundred twenty (120) days after the
Effective Date and (b) such later as may be ordered by the Bankruptcy Court prior to the expiration
of such one hundred twenty (120) day period, upon motion.

Opt-Out Form means the provision on the ballot or other applicable Bankruptcy Court-
approved form providing notice of the Third-Party Releases and ability to opt-out of such Third-
Party Releases.

Opt-Out Parties means any holder of a Claim or Interest that timely completes and returns
an Opt-Out Form, affirmatively opting out of the Third-Party Releases in Section 11.6 hereof;
however, the Debtor and the Estate, cannot be Opt-Out Parties.

Other Secured Claim means a Secured Claim that is not a Lender Secured Claim, an M&M
Plaintiff Secured Claim or a Panache Secured Claim.

Panache means Panache Development and Construction, Inc., Adam Zarafshani, and any
of their insiders, affiliates, subcontractors, successors or assigns.

Panache Adversary means adversary proceeding 20-01048 pending before the Bankruptcy
Court.

Panache Secured Claim means a Secured Claim asserted by, through or related to Panache
that is Allowed by the Bankruptcy Court pursuant to the Panache Stipulation.

Panache Stipulation means that certain Stipulation and Order to Deposit Funds in the
Registry of the Court Between Adam Zarafshani, Panache Development & Construction, Inc., and
Romspen Mortgage Limited Partnership Resolving Credit Bid Challenge (ECF No. 222).

PDA Proceeding means all the Debtor’s and Estate’s rights and interests in the Debtor’s
Planned Development Agreement (“PDA”) pending before the Austin City Council seeking to
maximize the Property’s permissible use.

Petition Date means March 22,2020, the date on which Lyle America, Inc. d/b/a Glass.com
of Illinois, Austin Glass & Mirror, Inc, and ACM Services, LLC filed an involuntary petition for
relief against the Debtor under chapter 11 of the Bankruptcy Code.
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Person means an individual, partnership, corporation, limited liability company,
cooperative, trust, unincorporated organization, association, joint venture, government or agency
or political subdivision thereof or any other form of legal entity.

Plan means this Liquidating Chapter 11 Plan, as the same may be amended, supplemented
or otherwise modified from time to time, including any exhibits and schedules hereto.

Plan Interest Rate means simple interest at the rate of 3% per annum.

Postpetition Financing Order means that certain Amended Final Order Granting Chapter
11 Trustee’s Motion to Obtain Secured Credit on an Interim and Final Basis (ECF No. 144).

Priority Non-Tax Claim means any Claim that is entitled to priority in payment pursuant
to sections 507(a)(4), (5), (6) or (7) of the Bankruptcy Code and that is not an Administrative
Expense Claim or a Priority Tax Claim.

Priority Tax Claim means any Claim of a governmental unit of the kind entitled to priority
in payment as specified in sections 502(i) and 507(a)(8) of the Bankruptcy Code.

Professional Person means any Person retained or to be compensated by the Chapter 11
Trustee pursuant to sections 327, 328, 330, 331, 503(b) or 1103 of the Bankruptcy Code.

Property means the real property located at 3443 Ed Bluestein Boulevard, Austin, TX
78721.

Pro Rata means the proportion that the amount of an Allowed Claim or Allowed Equity
Interest in a particular Class bears to the aggregate amount of all Allowed Claims or Allowed
Equity Interests in such Class.

Released Parties means, collectively, the Lender and its predecessors, successors, assigns,
subsidiaries, affiliates, current and former officers and directors, principals, shareholders,
members, partners, managers, employees, subcontractors, agents, advisory board members,
financial advisors, attorneys, investment bankers, consultants, representatives, management
companies, fund advisors, and other professionals, and such entities’ respective heirs, executors,
estates, servants, and nominees. For the avoidance of doubt, none of the Debtor’s past or current
officers, agents, employees, directors, insurers, or insiders shall constitute Released Parties or be
deemed to be released by any provision of this Plan, Plan Document, or Confirmation Order.

Releasing Parties means the Debtor, the Reorganized Debtor, the Chapter 11 Trustee, the
Creditor Trustee, the Creditor Trust and the Estate on behalf of themselves and their respective
successors, assigns, and representatives and any and all other entities that may purport to assert
any cause of action derivatively, by or through the foregoing entities, as defined in Section 11.5.

Relief Order Entry Date means April 8, 2020, the date on which the Bankruptcy Court
entered its Consent Order for Entry of Relief (ECF No. 11).

Reorganized Debtor means the 3443 Zen Garden Limited Partnership entity following the
Effective Date of this Plan.
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Sale Order means that certain Order Authorizing and Approving the Sale of Certain of
Debtor’s Assets Free and Clear of Liens, Claims, Interests, and Encumbrances and Granting
Related Relief entered by the Bankruptcy Court on October 7, 2020 (ECF No. 278).

Sale Closing Date means October 15, 2020, the date the Chapter 11 Trustee closed on the
sale of the Property to the Lender pursuant to the Sale Order.

Schedules means, collectively, Schedules A through J and the Statement of Financial
Affairs, as filed by the Debtor in the Chapter 11 Case, as the same may have been or may be
amended from time to time.

Secured Claim means a Claim, other than the Lender’s Secured Claim, secured by a Lien
that is valid, perfected and enforceable, and not avoidable, upon property in which a Debtor has an
interest, to the extent of the value, as of the Effective Date, of such interest or Lien as determined
by a Final Order of the Bankruptcy Court pursuant to section 506 of the Bankruptcy Code, or as
otherwise agreed to in writing by the Chapter 11 Trustee and the holder of such Claim.

Settlement Carve-Out means $600,000.00 the Chapter 11 Trustee will pay from the Credit
Bid Escrow to the Creditor Trust on the Effective Date.

Subordinated Claim means any Claim that is subject to (a) subordination under section
510 of the Bankruptcy Code or any other statute, (b) contractual subordination, (c) equitable
subordination as determined by the Bankruptcy Court in a Final Order, including, without
limitation, any Claim (i) for or arising from the rescission of a purchase, sale, issuance, or offer of
a Security of the Debtor; (ii) for damages arising from the purchase or sale of such a Security; or
(ii1)) for reimbursement, indemnification, or contribution allowed under section 502 of the
Bankruptcy Code on account of such Claim, (d) a Claim that is subordinated by agreement of the
holder , or (e) any Claim acquired by a holder of a Claim that is subordinated under this Plan.
Subordinated Claim also means any Claim which appears in the Debtor’s Schedules as contingent,
unliquidated or disputed for with the holder of the Claim failed to timely file a proof of claim.

Third-Party Releases means the releases provided by the Lender Settlement.

Third-Party Releasing Parties means the holders of all Claims and Interests and their
successors and assigns, other than the Opt-Out Parties, as defined in Section 11.6 hereof.

Trustee and Professional Fee Escrow means all funds the Lender paid to the Chapter 11
Trustee to fund the payment of the Chapter 11 Trustee’s and his Professional Persons’ fees and
expenses pursuant to the terms of the Postpetition Financing Order.

Trust Claims Reserve is defined in Section 6.2(p)(iii) hereof.

TxDOT Condemnation Proceeding means all the Debtor’s and Estate’s rights, claims and
interests in the Texas Department of Transportation (“7xDOT”) initiated condemnation
proceeding related to the Property and any settlement, disposition or resolution of the same.

Voting Deadline means 5:00 p.m. on December 31, 2020.
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White Parties means Daniel White; Lincoln 1861, Inc.; Blue Roots International, Ltd.;
1468527 Alberta Ltd.; Purple Tree International, Ltd.; Eco-Industrial Business Park, Inc.; Absolute
Energy Resources, Inc.; Absolute Environmental Waste Management; Eightfold Development,
LLC; Mos8 Partners Ltd.; Symmetry Asset Management Inc.; the Dan White Family Trust, Lot
11 Limited Partnership; and Lot 11 GP Ltd.

Zarafshani means Adam Zarafshani, individually.

1.2 Rules of Interpretation and Construction.

(a) Interpretation. Unless otherwise specified herein, all section, article, and
exhibit references in the Plan are to the respective section in, article of, and exhibit
to, the Plan, as the same may be amended, waived or modified from time to time.
All headings in this Plan are for convenience of reference only and shall not limit
or otherwise affect the provisions of the Plan.

(b) Construction and Application of Bankruptcy Code Definitions. Unless
otherwise defined herein, words and terms defined in section 101 of the Bankruptcy
Code shall have the same meanings when used in the Plan. Words or terms used
but not defined herein shall have the meanings ascribed to such terms or words, if
any, in the Bankruptcy Code. The rules of construction contained in section 102 of
the Bankruptcy Code shall apply to the construction of the Plan.

(©) Other Terms. The words “herein,” “hereof,” “hereto,” “hereunder,” and
other words of similar import refer to the Plan as a whole and not to any particular
article, section, subsection, or clause contained in the Plan.

(d) Time. In computing any period of time prescribed or allowed by the Plan,
the provisions of Bankruptcy Rule 9006(a) shall apply.

ARTICLE II. TREATMENT OF UNCLASSIFIED CLAIMS
2.1 Administrative Expense Claims.

All Administrative Expense Claims against the Estate, other than Fee Claims, shall be
treated as follows:

(a) Time for Filing. All holders of Administrative Expense Claims, other than
Professional Persons holding Fee Claims, shall file with the Bankruptcy Court a
request for payment of such Claims within thirty (30) days after the Effective Date.
Any such request must be served on the Chapter 11 Trustee and his counsel, and
must, at a minimum, set forth (i) the name of the holder of the Administrative
Expense Claim; (ii) the amount of the Administrative Expense Claim; and (iii) the
basis for the Administrative Expense Claim. A failure to file any such request in a
timely fashion will result in the Administrative Expense Claim in question being
discharged and its holder forever barred from asserting such Administrative
Expense Claim against the Estate or any other Person.
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(b) Allowance. An Administrative Expense Claim for which a request for
payment has been properly filed shall become an Allowed Administrative Expense
Claim unless an objection is filed by the date that is thirty (30) days after a request
for payment of such Administrative Expense Claim is filed. If an objection is timely
filed, the Administrative Expense Claim in question shall become an Allowed
Administrative Expense Claim only to the extent so Allowed by Final Order of the
Bankruptcy Court.

(c) Payment. Except to the extent that a holder of an Allowed Administrative
Expense Claim agrees to a different treatment of such Claim, each holder of an
Allowed Administrative Expense Claim shall receive, on account of and in full
satisfaction of such Claim, Cash in an amount equal to the Allowed amount of such
Administrative Expense Claim on (or as soon as reasonably practicable after) the
later of (A) the Effective Date or (B) ten (10) days after entry of an order by the
Bankruptcy Court allowing such Administrative Expense Claim. The Chapter 11
Trustee and the Creditor Trustee, as applicable, shall pay Allowed Administrative
Expense Claims from the Lender’s Contribution or as otherwise agreed by the
holder of the Allowed Fee Claim and the Chapter 11 Trustee or the Creditor
Trustee, as applicable.

(d) Lender Exception. Lender is excepted from the obligations of this Section
2.1. The terms of this Section 2.1 shall not apply to Lender. Lender is not obligated
to file an application for allowance of an Administrative Expense Claim. Lender is
deemed to hold an Allowed Administrative Expense Claim pursuant to the terms of
the Postpetition Financing Order. Lender’s Allowed Administrative Expense Claim
shall be satisfied in full by the Lender’s credit bid approved by and pursuant to the
terms of the Sale Order.

(e) Gap Period Claims. Since the Chapter 11 Case commenced as an
involuntary bankruptcy case under Bankruptcy Code section 303, to the extend the
Bankruptcy Court Allows any Claim as a “gap period” claim under Bankruptcy
Code section 502(f), the Plan treats these Allowed “gap claims” as Allowed
Administrative Expenses Claims under Bankruptcy Code section 507(a)(3) and
pays them in full with all other Allowed Administrative Expense Claims from the
Lender’s Contribution.

2.2 Fee Claims.

Every Professional Person holding a Fee Claim that has not previously been the subject of
a final fee application and accompanying Bankruptcy Court order approving the same shall file a
final application for payment of fees and reimbursement of expenses no later than the date that is
thirty (30) days after the Effective Date. Any such final fee application shall conform to and
comply with all applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, and the
Local Rules. All final fee applications shall be set for hearing on the same day, as the Bankruptcy
Court’s calendar permits, after consultation with counsel to the Chapter 11 Trustee. Allowed Fee
Claims subject to the Trustee and Professional Fee Escrow shall be paid by the Chapter 11 Trustee
from the Trustee and Professional Fee Escrow pursuant to the terms of the Postpetition Financing
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Order. To the extent an Allowed Fee Claims is not covered by the Trustee and Professional Fee
Escrow, then such Allowed Fee Claims shall be paid by the Chapter 11 Trustee or the Creditor
Trustee, as applicable, from the Lender’s Contribution or as otherwise agreed by the holder of the
Allowed Fee Claim and the Chapter 11 Trustee or the Creditor Trustee.

2.3 Chapter 11 Trustee Fees and Expenses.

The Chapter 11 Trustee shall file a final application for payment of fees and reimbursement
of expenses under Bankruptcy Code section 330 no later than the date that is thirty (30) days after
the Effective Date. Allowed Chapter 11 Trustee fees and expenses shall be paid by the Chapter 11
Trustee from the Trustee and Professional Fee Escrow pursuant to the terms of the Postpetition
Financing Order. To the extent any Allowed Chapter 11 Trustee fees and expenses are not covered
by the Trustee and Professional Fee Escrow, then such Allowed fees and expenses shall be paid
by the Chapter 11 Trustee from the Lender’s Contribution. As previously provided by the
Postpetition Financing Order and the Sale Order the satisfaction of the Postpetition Indebtedness
in the amount of $4,061,444.30" shall constitute “moneys disbursed or turned over in the case” by
the Chapter 11 Trustee “to parties in interest” for purposes of Bankruptcy Code section 326(a) in
determining the Allowed amount of the Chapter 11 Trustee’s fees. As previously provided by the
M&M Plaintiff Stipulation and the Panache Stipulation any funds distributed by the Court or the
Lender on account of the M&M Plaintiff Secured Claims or the Panache Secured Claims shall
constitute “moneys disbursed or turned over in the case” by the Chapter 11 Trustee “to parties in
interest” for purposes of Bankruptcy Code section 326(a) in determining the Allowed amount of
the Chapter 11 Trustee’s fees. Pursuant to the Sale Order, all disbursements made by the Lender
or any other party on account of 2020 ad valorem taxes secured by the Property shall constitute
“moneys disbursed or turned over in the case” by the Chapter 11 Trustee “to parties in interest”
for purposes of Bankruptcy Code section 326(a) in determining the Allowed amount of the Chapter
11 Trustee’s fees.

2.4 U.S. Trustee Fees.

All fees payable under section 1930 of title 28 of the United States Code shall be paid on
or before the Effective Date. All such fees that arise after the Effective Date but before the closing
of the Chapter 11 Case shall be paid by the Creditor Trust from the Lender’s Contribution.

2.5 Priority Tax Claims.

Except to the extent that a holder of an Allowed Priority Tax Claim has agreed or agrees
to a different treatment of such Claim, each holder of an Allowed Priority Tax Claim shall receive
on (or as soon as reasonably practicable after) the Effective Date, Cash in an amount equal to the
Allowed amount of such Claim. To the extent the holder of an Allowed Priority Tax Claim has a
Lien on Estate property, such Lien shall remain in place until such Allowed Priority Tax Claim has
been paid in full. Pursuant to the Sale Order, Allowed Priority Tax Claims, including ad valorem
taxes for 2020, shall be paid by the Lender, and will retain their Lien on the Property until paid in
full.

! Subject to a final calculation by Lender.

CHAPTER 11 TRUSTEE’S AMENDED LIQUIDATING PLAN AS MODIFIED PAGE 11 OF 42



20-10410-hcm Doc#393 Filed 01/27/21 Entered 01/27/21 10:01:18 Main Document Pg 48
of 78

ARTICLE III. CLASSIFICATION OF CLAIMS AND EQUITY INTERESTS

All Claims against, and Equity Interests in, the Debtor are classified for all purposes,
including voting, confirmation, and distribution, as follows:

Class Designation Impairment Entitled to Vote
Class 1 | Priority Non-Tax Claims No No (deemed to accept)
Class 2 | Lender’s Secured Claim Yes Yes
Class 3 | M&M Plaintiff Secured Claims Yes Yes
Class 4 | Panache Secured Claims Yes Yes
Class 5 | Other Secured Claims Yes Yes
Class 6 | General Unsecured Claims Yes Yes
Class 7 | Lender’s Deficiency and Unsecured
) Yes Yes
Claims
Class 8 | Panache and M&M Plaintiffs Deficiency
) Yes Yes
and Unsecured Claims
Class 9 | Subordinated Claims Yes Yes
Class 10 | Equity Interests Yes Yes

Administrative Expense Claims and Priority Tax Claims are not classified for purposes of
voting or receiving distributions under the Plan, pursuant to section 1123(a)(1) of the Bankruptcy
Code. Instead, all such Claims shall be treated separately as unclassified claims on the terms
previously set forth in Article IT of this Plan.

ARTICLE IV. TREATMENT OF CLAIMS AND EQUITY INTERESTS
4.1 Class 1 — Priority Non-Tax Claims.

Except to the extent that a holder of an Allowed Priority Non-Tax Claim against the Estate
agrees to a less favorable treatment, each such holder shall receive, in full satisfaction of such
Claim, payment in full in Cash from the Lender’s Contribution by the Chapter 11 Trustee or the
Creditor Trustee, as applicable, on (or as soon as reasonably practicable after) the later of (A) the
Effective Date or (B) ten (10) days after such Priority Non-Tax Claim becomes Allowed.

4.2 Class 2 — Lender’s Secured Claim.

Pursuant to the Sale Order, in full and final satisfaction of the Lender’s Secured Claim, the
Chapter 11 Trustee transferred title for the Property to the Lender on the Sale Closing Date.
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4.3 Class 3 — M&M Plaintiff Secured Claims.

On November 18, 2020, the Bankruptcy Court enter the Agreed Judgement in the M&M
Lien Claimant Adversary [ECF No. 29 in Adversary 20-01048-hcm] (the “M&M Plaintiff
Judgment”). On the Effective Date (or as soon as reasonably practicable), except to the extent that
a holder of an Allowed M&M Plaintiff Secured Claim against the Estate agrees to less favorable
treatment, each holder of an Allowed M&M Plaintiff Secured Claim shall receive the recovery and
treatment provided for in the M&M Plaintiff Judgment from the funds deposited in the Court’s
registry pursuant to the M&M Plaintiff Stipulation. Nothing herein shall prevent Lender, any
M&M Plaintiff or any other party from settling, resolving or otherwise agreeing to modified
treatment on or after the Effective Date. The Bankruptcy Court may enter any appropriate order
and/or judgment (whether agreed or otherwise) releasing to Lender, any M&M Plaintiff or any
other party any portion of the funds deposited in the Court’s registry pursuant to the M&M Plaintiff
Stipulation and the M&M Plaintiff Judgment.

4.4 Class 4 — Panache Secured Claims.

On the Effective Date (or as soon as reasonably practicable thereafter), except to the extent
that a holder of an Allowed Panache Secured Claim against the Estate agrees to less favorable
treatment, the holder of an Allowed Panache Secured Claim shall receive the recovery and
treatment provided for in the Panache Stipulation, with all the Liens associated with the Panache
Secured Claims, to the extent Allowed, attaching to the funds deposited in the Court’s registry
pursuant to the Panache Stipulation. Nothing herein shall prevent Lender, Panache or any other
party from settling, resolving or otherwise agreeing to modified treatment on or after the Effective
Date. The Bankruptcy Court shall enter any appropriate order and/or judgment (whether agreed or
otherwise) releasing to Lender, Panache or any other party any portion of the funds deposited in
the Bankruptcy Court’s registry pursuant to the Panache Stipulation.

4.5 Class 5 — Other Secured Claims.

On the Effective Date (or as soon as reasonably practicable thereafter), except to the extent
that a holder of an Allowed Other Secured Claim against the Estate agrees to less favorable
treatment, each holder of an Allowed Other Secured Claim shall, at the Chapter 11 Trustee’s option,
receive one of the following treatments: (i) the Collateral securing such Allowed Secured Claim; or
(i1) other treatment that renders such Allowed Other Secured Claim unimpaired in accordance with
section 1124 of the Bankruptcy Code.

4.6 Class 6 — General Unsecured Claims.

Except to the extent that a holder of an Allowed General Unsecured Claim against the
Estate agrees to a different treatment, each holder of an Allowed General Unsecured Claim shall
receive a Class A Interest in the Creditor Trust and thereafter receive Cash distributions from the
assets of the Creditor Trust, including the Settlement Carve-Out and the Creditor Trust Assets.
Distributions to holders of Allowed General Unsecured Claims who receive a Class A Interest
shall be on a Pro Rata basis with all other Class A Interest holders, until the Allowed amount of
General Unsecured Claims are paid in full with interest at the Plan Interest Rate.
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4.7 Class 7 — Lender’s Deficiency and Unsecured Claims

On the Effective Date, the Lender shall receive on account of the Lender’s Deficiency
Claims and any other Allowed General Unsecured Claim held by the Lender, a Class B Interest in
the Creditor Trust. Distributions to holders of Class B Interests shall be on a Pro Rata basis, after
payment in full with interest at the Plan Interest Rate of all Class A Interests; however, holders of
claims in Class 7 shall not receive any portion of the Settlement Carve-Out.

4.8 Class 8 — Panache and M&M Plaintiffs Deficiency and Unsecured Claims

On the Effective Date, Panache and each M&M Plaintiff shall receive on account of any
Allowed General Unsecured Claim it held, holds or acquires, including any Allowed Claim
constituting an unsecured deficiency portion of the Panache Secured Claims, the M&M Plaintiff
Secured Claims, and any Allowed Claim from the rejection of any executory contract or unexpired
lease, a Class B Interest in the Creditor Trust. Distributions to holders of Class B Interests shall be
on a Pro Rata basis, after payment in full with interest at the Plan Interest Rate of all Class A
Interests; however, holders of claims in Class 8 shall not receive any portion of the Settlement
Carve-Out.

4.9 Class 9 — Subordinated Claims

Subordinated Claims may be Allowed by Order of the Bankruptcy Court or stipulation with
the Chapter 11 Trustee or the Creditor Trustee. Further, this Plan provides that any Claim which
appears in the Debtor’s Schedules as contingent, unliquidated or disputed for which the holder of
the Claim failed to timely file a proof of claim by the Bar Date is a Subordinated Claim and entitled
to treatment as a Class 9 Claim. On the Effective Date, the holder of any Allowed Subordinated
Claims shall receive a Class B Interest in the Creditor Trust. Distributions to holders of Class B
Interests shall be on a Pro Rata basis, after payment in full with interest at the Plan Interest Rate
of all Class A Interests. Class 9 shall also receive distributions from the Settlement Carve-Out,
after payment in full with interest at the Plan Interest Rate of all Class A Interests.

4.10 Class 10 — Equity Interests

Except to the extent that a holder of an Allowed Equity Interest in the Debtor agrees to a
different treatment, each holder of an Allowed Equity Interest shall receive a Class C Interest in the
Creditor Trust and thereafter receive Cash distributions from the Creditor Trust Assets.
Distributions to holders of Allowed Equity Interests who receive a Class C Interest shall be on a
Pro Rata basis with all other Class C Interest holders, after payment in full with interest at the Plan
Interest Rate of all Class B Interests. On the Effective Date, the holders of Allowed Equity Interest
shall be revested with their ownership interests in the Reorganized Debtor, in the same proportion
as each held in the Debtor on the day before the Petition Date, without further corporate action or
Bankruptcy Court order.
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ARTICLE V. IMPAIRMENT; ACCEPTANCE OR REJECTION OF THE PLAN;
EFFECT OF REJECTION BY ONE OR MORE CLASSES

5.1 Classes Entitled to Vote.

The holders of Claims in Class 1 are unimpaired, conclusively deemed to have accepted
the Plan and are not entitled to vote to accept or reject the Plan. The holders of claims in Classes
2,3,4,5,6,7,8,9 and 10 are impaired and entitled to vote to accept or reject the Plan.

5.2 Class Acceptance Requirement.

A Class of impaired Claims shall have accepted the Plan if the holders of at least two-thirds
(2/3) in amount and more than one-half (1/2) in number of Claims in such Class who have voted
on the Plan have voted to accept the Plan. A Class of impaired Equity Interests shall have accepted
the Plan if at least two-thirds (2/3) in amount of Equity Interests in such Class who have voted on
the Plan have voted to accept the Plan.

5.3 Cramdown.

To the extent that any Class is impaired under the Plan and such Class fails to accept the
Plan in accordance with section 1126(c) or (d) of the Bankruptcy Code, the Chapter 11 Trustee
hereby requests that the Bankruptcy Court confirm the Plan in accordance with section 1129(b) of
the Bankruptcy Code.

5.4 Elimination of Classes.

Any Class that does not contain any Allowed Claims or any Claims temporarily Allowed
for voting purposes under Bankruptcy Rule 3018, as of the date of the commencement of the
Confirmation Hearing, shall be deemed not included in this Plan for purposes of (1) voting to accept
or reject this Plan and (i1) determining whether such Class has accepted or rejected this Plan under
section 1129(a)(8) of the Bankruptcy Code.

ARTICLE VI. MEANS OF IMPLEMENTATION
6.1 The Lender Settlement.

This Plan constitutes a settlement under Bankruptcy Rule 9019 and section 1123 of the
Bankruptcy Code between the Releasing Parties and the Third-Party Releasing Parties on the one
hand and the Released Parties on the other hand in complete and final resolution of all claims the
Releasing Parties and the Third-Party Releasing Parties may have against the Released Parties (the
“Lender Settlement”). Alleged claims which are being settled include, without limitation, all
claims, objections, avoidance actions and other causes of action with respect to (i) the claims and
causes of action alleged in that certain Chapter 11 Trustee’s Emergency Motion to Limit Romspen
Mortgage Limited Partnership’s Credit Bid (ECF No. 209), (i1) the Lender’s involvement in the
Debtor’s management (if any), funding and operations; (iii) the Lender’s proposals to provide and
provision of prepetition and postpetition financing; (iv) the Lender’s involvement with the
collateral pledged to secure the Lender’s loans to the Debtor; (v) the Debtor, the Chapter 11 Case
or any Claim or Interest; (vi) the Lender’s Allowed Secured Claim, the Lender’s Allowed
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Deficiency Claim and Unsecured Claim, and the Lender’s Allowed Administrative Expense
Claim, and (vii) any and all claims and causes of action in existence as of the Effective Date,
whether known or unknown, in existence or not in existence, contingent or non-contingent,
liquidated or unliquidated, disputed or undisputed, held by the Releasing Parties and the Third-
Party Release Parties against the Released Parties. The Lender disputes that any such claims are
or would be valid or have any merit and would contest them. The Lender Settlement resolves such
claims. The Lender Settlement is not and shall not deemed to be an admission of liability of any
kind on such claims, and all of the Lender’s rights are expressly reserved and preserved on any of
such claims, with the Lender Settlement carrying no preclusive effect of any kind whatsoever in
any action or proceeding arising from or related in any way to the scope of the claims resolved and
settled by the Lender Settlement. Only holders of Claims entitled to vote that agree, by not opting
out, to release the Released Parties shall be bound by the Third-Party Releases under this Plan and
the Lender Settlement. The Disclosure Statement shall include notification to all holders of Claims
entitled to vote of their option to opt-out of the Lender Settlement by completing an Opt-Out Form
and become an Opt-Out Party on no less than twenty-one (21) calendar days’ notice. Any holders
of Claims entitled to vote that do not opt-out of the Lender Settlement by returning a properly
completed Opt-Out Form to the balloting agent designated by the Bankruptcy Court on or before
the Voting Deadline shall be bound by the Lender Settlement, including the Third-Party Releases.
Any portion of the cash proceeds comprising or included in the Lender’s Contribution that remain
on-hand and held by the Creditor Trustee on behalf of the Creditor Trust that are excess, surplus
funds leftover after satisfaction of the obligations set forth in this Plan will be returned to the
Lender upon the termination of the Creditor Trust. The Chapter 11 Trustee shall transfer any
portion of the funds comprising the Credit Bid Escrow in excess of the Settlement Carve-Out to
Lender on the Effective Date of the Plan. To the extent not already covered by the Sale Order, any
and all aspects of the TXDOT Proceeding and the PDA Proceeding are not included in the Causes
of Action preserved by the Estate and transferred to the Creditor Trust under this Plan. The
Debtor’s and Estate’s rights and interests in the TXDOT Proceeding and the PDA Proceeding are
exclusively owned by the Lender as of the Sale Closing Date pursuant to the terms of the Sale
Order and this Plan. Further, the Lender shall be responsible for all direction of the TxDOT
Proceeding and the PDA Proceeding as of the Sale Closing Date and for the payment of all fees,
costs and expenses related to the TxDOT Proceeding and the PDA Proceeding incurred on or after
the Sale Closing Date.

6.2 The Creditor Trust.

(a) Establishment of the Creditor Trust. The Creditor Trust shall be established
for the benefit of the holders of Allowed General Unsecured Claims and the Lender’s
Deficiency Claims. This Section 6.2(a) sets forth the general terms of the Creditor
Trust and certain of the rights, duties, and obligations of the Creditor Trustee. In the
event of any conflict between the terms of this Section 6.2(a) and the terms of the
Creditor Trust Agreement, the terms of the Creditor Trust Agreement shall govern.

(b) Execution of Creditor Trust Agreement. On the Effective Date, the Creditor
Trust Agreement shall be executed, and all other necessary steps shall be taken to
establish the Creditor Trust and the beneficial interests therein, which shall be for
the benefit of the holders of Allowed General Unsecured Claims, the Lender’s
Unsecured and Deficiency Claims, Panache’s Unsecured and Deficiency Claims,
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Subordinated Claims, and Equity Interests. The form of the Creditor Trust
Agreement and related ancillary documents are subject to Bankruptcy Court
approval at the Confirmation Hearing.

() Purpose of the Creditor Trust. The Creditor Trust shall be established for
the sole purpose of liquidating and distributing its assets to the holders of interests
in the Creditor Trust, in accordance with Treasury Regulation section 301.7701-
4(d), with no objective to continue or to engage in the conduct of a trade or business.
The Creditor Trust, through the Creditor Trustee, shall (i) collect and reduce the
assets of the Creditor Trust to Cash, (ii) prosecute, settle and otherwise administer
the Causes of Action as more fully set forth in Section 6.9 and Section 11.8 hereof,
(ii1) make distributions to the beneficiaries of the Creditors Trust in accordance with
the Plan and the Creditor Trust Agreement and (iv) take all such actions as are
reasonably necessary to accomplish the purpose hereof, as more fully provided in
the Creditor Trust Agreement.

(d) Creditor Trust Assets. The Creditor Trust shall receive (1) the Lender’s
Contribution (to be segregated), (2) the Settlement Carve-Out (to be segregated),
and (3) the Creditor Trust Assets. Any Cash or other property received from third
parties from the prosecution, settlement, or compromise of any Cause of Action
shall constitute Creditor Trust Assets for purposes of distributions under the
Creditor Trust. On the Effective Date, the Lender’s Contribution, the Settlement
Carve-Out and Creditor Trust Assets shall automatically vest in the Creditor Trust,
free and clear of all Liens, Claims and encumbrances, except to the extent otherwise
provided in the Plan.

(e) Governance of the Creditor Trust. The Creditor Trust shall be governed by
the Creditor Trustee in accordance with the Creditor Trust Agreement and
consistent with the Plan.

§)) The Creditor Trustee. The Chapter 11 Trustee shall serve as the Creditor
Trustee, subject to Bankruptcy Court approval at the Confirmation Hearing. With
respect to the Creditor Trust Assets, the Creditor Trustee shall be a representative
of the Estate pursuant to section 1123(a)(5)(B) and 1123(b)(3)(B) of the
Bankruptcy Code. The Creditor Trustee may prosecute, settle and otherwise
administer the Causes of Action on behalf of the Creditor Trust, without the need
for Bankruptcy Court approval or any other notice or approval, except as set forth
in the Creditor Trust Agreement, and shall also be responsible for objecting to
Claims filed against the Estate that purport to qualify as General Unsecured Claims
under the terms of the Plan, including, without limitation, pursuant to section 502(d)
of the Bankruptcy Code. The Creditor Trustee shall be exempt from giving any
bond or other security in any jurisdiction.

(2) Classes of Creditor Trust Interests; Nontransferability. There shall be three
(3) classes of beneficial interests in the Creditor Trust: Class A beneficial interests
for the Allowed General Unsecured Claims (the “Class A Interests”), Class B
beneficial interests for all Lender’s Unsecured and Deficiency Claims, Panache
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Unsecured and Deficiency Claims, and Subordinated Claims (the “Class B
Interests”), and Class C beneficial interests for holders of Equity Interests in the
Debtor (the “Class C Interests”). The beneficial interests in the Creditor Trust shall
not be transferable (except as otherwise provided in the Creditor Trust Agreement).

(h) Cash. Pending distribution, the Creditor Trustee may invest Creditor Trust
Assets only in Cash and Government securities (as defined in section 2(a)(16) of
the Investment Company Act of 1940, as amended); provided, however, that such
investments are investments permitted to be made by a liquidating trust within the
meaning of Treasury Regulation section 301.7701-4(d), as reflected therein, or
under applicable Internal Revenue Service guidelines, rulings, or other controlling
authorities.

(1) Costs and Expenses of the Creditor Trustee. The costs and expenses of the
Creditor Trust, including the fees and expenses of the Creditor Trustee and his or her
retained professionals, shall be paid first out of the Lender’s Contribution, then the
Creditor Trust Assets, and finally, only to the extent needed, from the Settlement
Carve-Out.

)] Compensation of the Creditor Trustee. The Creditor Trustee shall be entitled
to reasonable compensation at the Creditor Trustee’s reasonable and ordinary
hourly rate paid from the Lender’s Contribution and the Creditor Trust Assets, plus
a commission on specific distributions as detailed below and provided for in prior
Bankruptcy Court orders. Pursuant to the Panache Stipulation and the M&M
Plaintiff Stipulation, respectively, the Creditor Trustee shall additionally be entitled
to a fee of three percent (3%) of all disbursements made on account of any Allowed
Claims held by Panache and the M&M Plaintiffs from the registry of the Court or
by the Lender. Pursuant to the Sale Order, the Creditor Trustee shall additionally
be entitled to a fee of three percent (3%) of all disbursements made on account of
any 2020 ad valorem taxes secured by the Property. For avoidance of doubt, the
Creditor Trustee shall be entitled to a fee of three percent (3%) of any payment
made by the Lender, Panache or any other party on account of or to reduce or satisfy
any Claim against the Estate. Any portion of funds returned to the Lender (but not
then distributed to any other holder of a Claim or on account of a Claim against the
Estate) from (1) the Lender Contribution, (2) the Credit Bid Escrow, (3) the funds
deposited in the Bankruptcy Court’s registry pursuant to the M&M Plaintiff
Stipulation or (4) the funds deposited in the Bankruptcy Court’s registry pursuant
to the Panache Stipulation, shall not qualify the Creditor Trustee to an additional
fee of three percent (3%) on such funds refunded to the Lender, provided the Lender
does not otherwise satisfy Claims against the Estate on account of such refunds.

(k) Distribution of the Settlement Carve-Out. The Creditor Trustee shall
distribute the Settlement Carve-Out to the Class A Interests on a Pro Rata basis in
accordance with the Creditor Trust Agreement, beginning as soon as practicable
after the Effective Date. The Creditor Trustee shall not make any distributions to
holders of Disputed Claims unless and until such Claims are Allowed. The Creditor
Trustee shall ensure that sufficient funds are reserved, as determined by the Creditor
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Trustee in his or her sole discretion, to pay Disputed Claims upon Allowance. Upon
payment in full of the Class A Interests with interest at the Plan Rate, the Creditor
Trustee shall distribute the remaining Settlement Carve-Out, if any, to Class B
Interests help by holders of Claims Allowed in Class 9 on a Pro Rata basis.

) Distribution of Creditor Trust Assets. The Creditor Trustee shall distribute
Cash to the Creditor Trust beneficiaries in accordance with the Creditor Trust
Agreement, beginning on the Effective Date or as soon thereafter as is practicable,
from the liquidated Creditor Trust Assets on hand as follows: First to any unpaid
portion of the Class A Interests after distribution of the Settlement Carve-Out, on a
Pro Rata basis; second to Class B Interests; and third to Class C Interests. The
Creditor Trustee shall not make any distributions to holders of Disputed Claims
unless and until such Claims are Allowed. The Creditor Trustee shall ensure that
sufficient funds are reserved, as determined by the Creditor Trustee in his or her
sole discretion, to pay Disputed Claims upon Allowance. The Creditor Trustee shall
be permitted to distribute amounts that (i) are reasonably necessary to meet
contingent liabilities and to maintain the value of the Creditor Trust Assets, (ii) are
necessary to pay reasonable expenses (including, but not limited to, any taxes
imposed on the Creditor Trust or in respect of the Creditor Trust Assets), and (iii)
are required to satisfy other liabilities incurred by the Creditor Trust in accordance
with this Plan or the Creditor Trust Agreement.

(m)  Creditor Trust Certificates. Beneficial interests in the Creditor Trust shall
not be represented by certificates, receipts, or in any other form or manner, except
as maintained on the books and records of the Creditor Trust by the Creditor
Trustee, as set forth in the Creditor Trust Agreement.

(n) Retention of Professionals by the Creditor Trustee. The Creditor Trustee
may retain and reasonably compensate counsel and other professionals out of the
Creditor Trust Assets to assist in its duties as Creditor Trustee on such terms as the
Creditor Trustee deems appropriate without Bankruptcy Court approval. The
Creditor Trustee may retain any professional who represented parties in interest,
including the Chapter 11 Trustee, in the Chapter 11 Case.

(o) Federal Income Tax Treatment of the Creditor Trust; Creditor Trust Assets
Treated as Owned by General Unsecured Creditors. For all federal income tax
purposes, all parties (including, without limitation, the Debtor, Chapter 11 Trustee,
the Creditor Trustee, and the holders of beneficial interests in the Creditor Trust)
shall treat the transfer of the Creditor Trust Assets to the Creditor Trust for the
benefit of the beneficiaries thereof, whether Allowed on or after the Effective Date,
as (A) a transfer of the Creditor Trust Assets directly to the holders in satisfaction
of General Unsecured Claims and Lender’s Deficiency Claims (other than to the
extent allocable to Disputed General Unsecured Claims), followed by (B) the
transfer by such holders to the Creditor Trust of the Creditor Trust Assets in
exchange for, beneficial interests in the Creditor Trust. Accordingly, the holders of
such General Unsecured Claims and Lender’s Deficiency Claims, as applicable,
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shall be treated for federal income tax purposes as the grantors and owners of their
respective shares of the Creditor Trust Assets.

(p) Tax Reporting.

(1) The Creditor Trustee shall file income tax returns for the Creditor
Trust as a grantor trust pursuant to Treasury Regulation section 1.671-4(a) and in
accordance with this Section 6.2(p)(i). The Creditor Trustee shall annually send to
each record holder of a beneficial interest a separate statement setting forth the
holder’s share of items of income, gain, loss, deduction, or credit and will instruct
all such holders to report such items on their federal income tax returns or to
forward the appropriate information to the beneficial holders with instructions to
report such items on their federal income tax returns. The Creditor Trust’s taxable
income, gain, loss, deduction, or credit will be allocated among the beneficial
holders of the interests in the Creditor Trust in accordance with each holder’s
relative beneficial interests in the Creditor Trust.

(i1) As soon as possible after the Effective Date, but in no event later
than ninety (90) days after the Effective Date, the Creditor Trustee shall make a
good faith valuation of the Creditor Trust Assets. Such valuation shall be made
available from time to time, to the extent relevant, and used consistently by all
parties (including, without limitation the, Debtor, the Chapter 11 Trustee, the
Creditor Trustee, and the holders of beneficial interests in the Creditor Trust, as
applicable) for all federal income tax purposes. The Creditor Trustee shall also file
(or cause to be filed) any other statements, returns, or disclosures relating to the
Creditor Trust that are required by any governmental unit.

(iii)  Subject to definitive guidance from the Internal Revenue Service or
a court of competent jurisdiction to the contrary (including the receipt by the
Creditor Trustee of a private letter ruling if the Creditor Trustee so requests one, or
the receipt of an adverse determination by the Internal Revenue Service upon audit
if not contested by the Creditor Trustee), the Creditor Trustee shall (i) treat any
Creditor Trust Assets allocable to, or retained on account of, Disputed General
Unsecured Claims as held by one or more discrete trusts for federal income tax
purposes (the “Trust Claims Reserve”), consisting of separate and independent
shares to be established in respect of each Disputed General Unsecured Claim, in
accordance with the trust provisions of the Tax Code (section 641 ef seq.), (ii) treat
as taxable income or loss of the Trust Claims Reserve, with respect to any given
taxable year, the portion of the taxable income or loss of the Creditor Trust that
would have been allocated to the Holders of Disputed General Unsecured Claims
had such Claims been Allowed on the Effective Date (but only for the portion of
the taxable year with respect to which such Claims are unresolved), (iii) treat as a
Distribution from the Trust Claims Reserve any increased amounts distributed by
the Creditor Trust as a result of any Disputed General Unsecured Claims resolved
earlier in the taxable year, to the extent such Distributions relate to taxable income
or loss of the Trust Claims Reserve determined in accordance with the provisions
hereof, and (iv) to the extent permitted by applicable laws report consistent with the
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foregoing for state and local income tax purposes. All Creditor Trust beneficiaries
shall report, for tax purposes, consistent with the foregoing.

(iv)  The Creditor Trustee shall be responsible for payments, out of the
Creditor Trust Assets, of any taxes imposed on the Creditor Trust or the Creditor
Trust Assets, including the Trust Claims Reserve. In the event, and to the extent, any
Cash retained on account of Disputed General Unsecured Claims in the Trust
Claims Reserve is insufficient to pay the portion of any such taxes attributable to
the taxable income arising from the assets allocable to, or retained on account of,
Disputed General Unsecured Claims, such taxes shall be (i) reimbursed from any
subsequent Cash amounts retained on account of Disputed General Unsecured
Claims, or (ii) to the extent such Disputed General Unsecured Claims have
subsequently been resolved, deducted from any amounts distributable by the
Creditor Trustee as a result of the resolutions of such Disputed General Unsecured
Claims.

(v) The Creditor Trustee may request an expedited determination of
taxes of the Creditor Trust, including the Trust Claims Reserve, under
section 505(b) of the Bankruptcy Code for all returns filed for, or on behalf of, the
Creditor Trust for all taxable periods through the dissolution of the Creditor Trust.

(q) Dissolution. The Creditor Trust and the Creditor Trustee shall be discharged
or dissolved, as the case may be, no later than the fifth (5%) anniversary of the
Effective Date; provided, however, that, on or prior to the date that is ninety (90)
days prior to such termination, the Bankruptcy Court, upon motion by a party in
interest, may extend the term of the Creditor Trust if it is necessary to the liquidation
of the Creditor Trust Assets. Notwithstanding the foregoing, multiple extensions
may be obtained so long as Bankruptcy Court approval is obtained not less than
ninety (90) days prior to the expiration of each extended term; provided, however,
that in no event shall the term of the Creditor Trust extend past the tenth (10th)
anniversary of the Effective Date. The Creditor Trust may be terminated earlier
than its scheduled termination if (i) the Bankruptcy Court has entered a Final Order
closing the Chapter 11 Case pursuant to section 350(a) of the Bankruptcy Code and
(i1) the Creditor Trustee has administered all Creditor Trust Assets and performed
all other duties required by the Plan, the Confirmation Order, the Creditor Trust
Agreement and the Creditor Trust. The Creditor Trustee shall not unduly prolong
the duration of the Creditor Trust and shall at all times endeavor to resolve, settle
or otherwise dispose of all claims that constitute Creditor Trust Assets and to effect
the Distribution of the Creditor Trust Assets in accordance with the terms hereof and
terminate the Creditor Trust as soon as practicable. Prior to and upon termination
of the Creditor Trust, the Creditor Trust Assets will be distributed to the
beneficiaries of Creditor Trust, pursuant to the provisions set forth in the Trust
Agreement. If at any time the Creditor Trustee determines that the expense of
administering the Creditor Trust is likely to exceed the value of the Creditor Trust
Assets, the Creditor Trustee shall have the authority to (i) distribute to the
beneficiaries of the Creditor Trust any Cash balance remaining in excess of
necessary costs to pay outstanding expenses of the Creditor Trust, including any fees

CHAPTER 11 TRUSTEE’S AMENDED LIQUIDATING PLAN AS MODIFIED PAGE 21 OF 42



20-10410-hcm Doc#393 Filed 01/27/21 Entered 01/27/21 10:01:18 Main Document Pg 58
of 78

and expenses of the Creditor Trustee and his/her professionals, (ii) donate any
Creditor Trust Assets remaining in the Creditor Trust to the Anthony H.N.
Schnelling Endowment Fund maintained by the American Bankruptcy Institute, a
non-religious charitable organization exempt from federal income tax under
section 501(c)(3) of the Tax Code that is unrelated to the Debtor and any insider of
the Debtor and (iii) dissolve the Creditor Trust.

(r) Indemnification of Creditor Trustee. The Creditor Trustee or the individuals
comprising the Creditor Trustee, as the case may be, and the Creditor Trustee’s
agents and professionals, shall not be liable for actions taken or omitted in its
capacity as, or on behalf of, the Creditor Trustee, except those acts arising out of its
or their own willful misconduct, gross negligence, bad faith, self-dealing, breach of
fiduciary duty, or ultra vires acts, and each shall be entitled to indemnification and
reimbursement for fees and expenses in defending any and all of its actions or
inactions in its capacity as, or on behalf of, the Creditor Trustee, except for any
actions or inactions involving willful misconduct, gross negligence, bad faith, self-
dealing, breach of fiduciary duty, or ultra vires acts. Any indemnification claim of
the Creditor Trustee shall be satisfied exclusively from the Creditor Trust Assets.
The Creditor Trustee shall be entitled to rely, in good faith, on the advice of its
retained professionals.

6.3 General Settlement of Claims.

The Plan constitutes and evidences a compromise and settlement pursuant to section 1123
of the Bankruptcy Code and Bankruptcy Rule 9019. In consideration for the classification,
distributions, releases, and other benefits provided under the Plan, upon the Effective Date, the
provisions of the Plan shall constitute a good faith compromise and settlement of all Claims and
controversies resolved pursuant to the Plan.

6.4 Issuance of Creditor Trust Interests.

The issuance and distribution of Creditor Trust Interests pursuant to the terms of the
Creditor Trust Agreement is authorized without the need for any further corporate action or
without any further action by the holders of any claims. All of the Creditor Trust Interests issued
pursuant to the Plan shall be duly authorized, validly issued, fully paid, and non-assessable. On
the Distribution Date, the Creditor Trustee shall issue the Creditor Trust Interests for distribution
pursuant to the provisions hereof and the Creditor Trust Agreement. All Creditor Trust Interests to
be issued shall be deemed issued as of the Effective Date regardless of the date on which they are
actually distributed.

6.5 Section 1145 Exemption.

Section 1145 of the Bankruptcy Code shall be applicable to the issuance of the Creditor
Trust Interests, if any. To the maximum extent permitted by section 1145 of the Bankruptcy Code
and applicable non-bankruptcy law, if appropriate, the Creditor Trust Interests, issued pursuant to
this Plan and their transfer will be exempt from registration under the Securities Act and all rules
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and regulations promulgated thereunder, and any and all applicable state and local laws, rules, and
regulations.

6.6 Restructuring Transactions.

On or prior to the Effective Date, the Creditor Trust Agreement shall be executed, and on
the Effective Date, the Chapter 11 Trustee shall contribute the Creditor Trust Assets to the Creditor
Trust free and clear of all Liens, Claims, charges, or other encumbrances. On the Effective Date,
the Debtor shall exit chapter 11 as the Reorganized Debtor and the ownership of the Reorganized
Debtor shall revest with the holders of Allowed Equity Interests in Class 10.

6.7 Corporate Action.

Upon the Effective Date, all actions contemplated under the Plan shall be deemed
authorized and approved in all respects. All matters provided for in the Plan involving the corporate
structure of the Debtor, and any corporate action required by or in connection with the Plan, shall
be deemed to have occurred and shall be in effect, without any requirement of further action by
any Equity Interest holders, directors or officers of the Debtor. The authorizations and approvals
contemplated by this Section 6.7 shall be effective notwithstanding any requirements under non-
bankruptcy law.

6.8 Vesting of Assets.

Except as otherwise provided in the Plan, on the Effective Date, the Creditor Trust Assets
shall be automatically transferred to and vest in the Creditor Trust free and clear of all Liens,
Claims, charges, or other encumbrances. On the Effective Date, the ownership and management
of the Reorganized Debtor shall revest with the holders of Allowed Equity Interests in Class 10.
The Creditor Trustee shall be permitted to abandon any asset to the Reorganized Debtor without
further order of the Bankruptcy Court.

6.9 Preservation of Rights of Action; Settlement of Litigation Claims.

Except as otherwise provided herein or in the Confirmation Order, or in any contract,
instrument, release, indenture, or other agreement entered into in connection with this Plan, in
accordance with section 1123(b) of the Bankruptcy Code, all Causes of Action shall be transferred
to the Creditor Trust as provided by the Plan, and may be initiated, filed, enforced, abandoned,
settled, compromised, released, withdrawn or litigated to judgment without the consent or approval
of any third party or further notice to or action, order, or approval of the Bankruptcy Court, except
as may otherwise be set forth in the Creditor Trust Agreement. The Creditor Trustee shall have the
exclusive right, authority, and discretion to determine and to initiate, file, prosecute, enforce,
abandon, settle, compromise, release, withdraw, or litigate to judgment any such Causes of Action
and to decline to do any of the foregoing without the consent or approval of any third party or
further notice to or action, order, or approval of the Bankruptcy Court. No Person may rely on
the absence of a specific reference in the Plan, or the Disclosure Statement to any Cause of
Action against it as any indication that the Chapter 11 Trustee or the Creditor Trustee, as
applicable, will not pursue any and all available Causes of Action against it. All rights to
prosecute any and all Causes of Action against any Person are expressly preserved, except as
otherwise provided in the Plan. Unless any Causes of Action against a Person are expressly
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waived, relinquished, exculpated, released, compromised, or settled in the Plan or a Bankruptcy
Court order, the Creditor Trust expressly reserves all Causes of Action, for later adjudication, and,
therefore, no preclusion doctrine, including the doctrines of res judicata, collateral estoppel, issue
preclusion, claim preclusion, estoppel (judicial, equitable, or otherwise), or laches, shall apply to
such Causes of Action upon, after, or as a consequence of the Confirmation or consummation of
the Plan. For the sake of clarity, the TxDOT Proceeding and the PDA Proceeding are not included
in the Causes of Action preserved by the Estate and transferred to the Creditor Trust under this
Plan. The Debtor’s and Estate’s rights and interests in the TxDOT Proceeding and the PDA
Proceeding are exclusively owned by the Lender as of the Sale Closing Date pursuant to the terms
of the Sale Order and this Plan.

6.10 Effectuating Documents; Further Transactions.

On and after the Effective Date, the Chapter 11 Trustee is authorized to and may issue,
execute, deliver, file, or record such contracts, securities, instruments, releases, and other
agreements or documents and take such actions as may be necessary or appropriate to effectuate,
implement, and further evidence the terms and conditions of the Plan in the name of and on behalf
of the Debtor, without the need for any approvals, authorization, or consents except for those
expressly required pursuant to the Plan.

6.11 Exemption from Certain Transfer Taxes.

Pursuant to section 1146(a) of the Bankruptcy Code, the following will not be subject to
any document recording tax, stamp tax, conveyance fee, intangibles or similar tax, sales or use tax,
mortgage tax, real estate transfer tax, mortgage recording tax, or other similar tax or governmental
assessment, and upon entry of the Confirmation Order, the appropriate state or local governmental
officials or agents shall forego the collection of any such tax or governmental assessment and
accept for filing and recordation any of the foregoing instruments or other documents without the
payment of any such tax or governmental assessment: (a) the creation of any mortgage, deed of
trust, lien or other security interest under or pursuant to this Plan; (b) the release or assignment of
liens; (c) the transfer of any assets of the Estate to the Creditor Trust; or (d) the making or delivery
of any deed or other instrument of transfer under, in furtherance of, in connection with or pursuant
to this Plan, including any restructuring, disposition, liquidation or dissolution, deeds, bills of sale
or assignments executed in connection with any of the foregoing.

6.12 Management and Winddown of the Reorganized Debtor.

As provided by the treatment of Class 10 Allowed Equity Interests, the Debtor’s existing
equity owners will own, manage and control the Reorganized Debtor as of the Effective Date and
may proceed to operate, winddown or dissolve the Reorganized Debtor subject to their business
judgment. The Chapter 11 Trustee and the Creditor Trustee shall have no obligation to manage,
winddown or dissolve the Reorganized Debtor.

6.13  Cooperation with the Creditor Trustee.

All holders of Claims and Equity Interests, the Reorganized Debtor, the Lender, Panache,
the White Parties, and any owner or assignee of the Property shall fully cooperate with the Creditor
Trustee in the administration of the Creditor Trust, including the prosecution of the Causes of
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Action and objections to any Claims. The Bankruptcy Court retains jurisdiction to order
appropriate relief under this Plan provision.

ARTICLE VII. DISTRIBUTIONS
7.1 Date of Distributions.

Unless otherwise provided in this Plan, any distributions or deliveries to be made under this
Plan shall be made on the Effective Date or as soon as practicable thereafter in accordance with
the Creditor Trust Agreement. In the event that any payment or act under this Plan is required to
be made or performed on a date that is not a Business Day, then the making of such payment or
the performance of such act shall be completed on the next succeeding Business Day, but shall be
deemed to have been completed as of the required date.

7.2 Sources of Cash for Plan Distributions.

All distributions made by the Creditor Trustee to beneficiaries of the Creditor Trust shall be
obtained from the Settlement Carve-Out (only to Allowed Class 6 Claims and then Class 9 Claims)
and Creditor Trust Assets. All payments made by the Creditor Trustee to fund the Creditor Trust’s
fees and expenses shall be obtained first, from the Lender’s Contribution, second, from the
Creditor Trust Assets, and third, only to the extent needed, from the Settlement Carve-Out. No
portion of the Lender’s Contribution shall be used to fund the payment of Allowed General
Unsecured Claims.

7.3 Creditor Trustee.

All distributions under the Plan shall be made by the Creditor Trustee. The Creditor Trustee
shall not be required to post any bond, surety or other security for the performance of its duties
hereunder unless otherwise ordered by the Bankruptcy Court. The Creditor Trustee shall be
empowered to (a) effect all actions and execute all agreements, instruments and other documents
necessary to perform its duties under the Plan, (b) make all distributions contemplated hereby, (c)
employ professionals to represent it with respect to its responsibilities and (d) exercise such other
powers as may be vested in the Creditor Trustee by order of the Bankruptcy Court, pursuant to the
Plan or as deemed by the Creditor Trustee to be necessary and proper to implement the provisions
hereof.

7.4 Record Date for Distributions.

At the close of business on the Distribution Record Date, the transfer ledgers or registers
for Claims against and Equity Interests in the Debtor shall be closed, and there shall be no further
changes in the record holders of such Claims and Equity Interests. Neither the Chapter 11 Trustee
nor the Creditor Trustee shall have any obligation to recognize any transfer of any of the foregoing
occurring after the Distribution Record Date, and shall be entitled instead to recognize for all
purposes hereunder, including to effect distributions hereunder, only those record holders stated
on the transfer ledgers or registers maintained by the Chapter 11 Trustee as of the close of business
on the Distribution Record Date.
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7.5 Recipients of Distributions.

All distributions to holders of Allowed Claims and Allowed Equity Interests under the Plan
shall be made to the holder of the Claim or Equity Interest as of the Distribution Record Date.
Changes as to the holder of a Claim or Equity Interest after the Distribution Record Date shall only
be valid and recognized for distribution if notice of such change is filed with the Bankruptcy Court,
in accordance with Bankruptcy Rule 3001 (if applicable) and served upon the Chapter 11 Trustee
and his counsel and, if applicable, the Creditor Trustee.

7.6 Delivery of Distributions; Unclaimed Property.

Subject to Bankruptcy Rule 9010, all distributions under the Plan shall be made at the
address of each holder of an Allowed Claim or Allowed Equity Interest as set forth in the books and
records of the Debtor, Chapter 11 Trustee or the Creditor Trustee, as applicable, unless the
applicable trustee has been notified in writing of a change of address. If any distribution to the
holder of an Allowed Claim or Allowed Equity Interest is returned as undeliverable, no further
distributions to such holder shall be made unless and until the Chapter 11 Trustee or Creditor
Trustee, as applicable, is notified of such holder’s then-current address, at which time all missed
distributions shall be made to such holder without interest; provided, however, that such
distributions shall be deemed unclaimed property under section 347(b) of the Bankruptcy Code at
the expiration of ninety (90) days after the date of the distribution in question. After such 90" day,
and notwithstanding any applicable federal or state escheat, abandoned, or unclaimed property laws
to the contrary (i) all unclaimed property or interest in property in respect of the distribution in
question shall revert to the Creditor Trust, and thereafter be distributed Pro Rata to the holders of
Allowed Claims and Allowed Equity Interests in accordance with the terms of this Plan, and (ii)
the Claim or Equity Interest of any holder with respect to such unclaimed property or interest in
property shall be discharged and forever barred. If, at the time the Creditor Trust terminates there
is unclaimed property remaining in the Creditor Trust, such property shall be donated to the
Anthony H.N. Schnelling Endowment Fund maintained by the American Bankruptcy Institute, to
assist in the provision of resources for research and education.

7.7 Means of Payment.
All distributions made pursuant to the Plan shall be in Cash.
7.8 Setoffs and Recoupment.

The Chapter 11 Trustee or the Creditor Trust, as applicable, may, but shall not be required
to, setoff against or recoup from any Claim or Equity Interest any rights to payment that the Estate
may have against the holder of such Claim or Equity Interest. Neither the failure of the Chapter 11
Trustee nor the Creditor Trust, as applicable, to setoff or recoup, nor the Allowance of any Claim or
Equity Interest shall constitute a waiver or release by the Estate or the Creditor Trust of any right
to payment, or right of setoff or recoupment.

7.9 Distributions After Effective Date.

Distributions made pursuant to this Plan after the Effective Date to holders of Disputed
Claims and Disputed Equity Interests that are not Allowed as of the Effective Date, shall be deemed
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to have been made on the Effective Date. After the initial distribution, the Creditor Trustee shall
make additional interim distributions to holders of Allowed Claims and Allowed Equity Interests

at such time as the Creditor Trustee may deem appropriate, in accordance with the terms of this
Plan.

7.10  Withholding and Reporting Requirements.

In connection with this Plan and all instruments issued under this Plan, any party issuing
any instrument or making any such distribution under this Plan shall comply with all applicable
withholding and reporting requirements imposed by any federal, state or local taxing authority,
and all distributions under the Plan shall be subject to any such withholding or reporting
requirements. Notwithstanding the above, each holder of an Allowed Claim or Allowed Equity
Interest that is entitled to receive a distribution under the Plan shall have the sole and exclusive
responsibility for the satisfaction and payment of any applicable tax obligations, including income,
withholding and other tax obligations, on account of such distribution. Any party issuing any
instrument or making any distribution under this Plan to any holder of any Allowed Claim or
Allowed Equity Interest has the right, but not the obligation, to not issue such instrument or make
a distribution until such holder has made arrangements satisfactory to such issuing or disbursing
party for payment of any such tax obligations.

7.11 No Postpetition Interest.

Unless otherwise specifically provided for in this Plan or in the Confirmation Order, or
required by applicable bankruptcy law, postpetition interest shall not accrue or be paid on any
Claims or Equity Interests, and no holder of a Claim or Equity Interest shall be entitled to interest
accruing on or after the Petition Date. Notwithstanding the foregoing, the Lender’s Allowed
Administrative Expense Claim accruing and arising under and pursuant to the Postpetition
Financing Order shall be permitted to accrue postpetition interest pursuant to the terms of the
Postpetition Financing Order.

7.12  Time Bar to Payments.

Checks issued by the Creditor Trustee under this Plan shall be null and void if not negotiated
within ninety (90) days after the date of issuance. Requests for reissuance of any check shall be
made in writing directly to the Creditor Trustee by the person to whom such check was originally
issued. Any request for re-issuance of a voided check must be made on or before the end of the
90-day period referenced in this Section 7.12. After such 90-day period, if no request for re-
issuance of a voided check was timely made, such amounts shall constitute unclaimed property
and be treated in accordance with Section 7.6 of this Plan, and all Claims or Equity Interests in
respect of such void checks shall be discharged and forever barred.

7.13 De Minimis Distributions.

Neither the Chapter 11 Trustee nor the Creditor Trustee shall have any obligation to make
a distribution that is less than Ten Dollars ($10) in Cash. If an interim distribution to the holder of
an Allowed Claim or Equity interest is less than $10, such distribution shall be held for future
distributions. If the final distribution to any holder of an Allowed Claim or Equity Interest is less
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than $10, such amount shall become and constitute unclaimed property and be treated in
accordance with Section 7.6 of the Plan.

ARTICLE VIII. PROCEDURES FOR RESOLVING AND
TREATING DISPUTED CLAIMS

8.1 Objections to Claims.

Except insofar as a Claim or Equity Interest is Allowed under the Plan or pursuant to Final
Order of the Bankruptcy Court, the Creditor Trustee, the Chapter 11 Trustee or any other party in
interest with standing, shall be entitled to object to Claims and Equity Interests, including
objections seeking reclassification or subordination of Claims. Any objections to Claims and
Equity Interests shall be served and filed by the Objection Deadline. Any Claim or Equity Interest
as to which an objection is timely filed shall be a Disputed Claim or Disputed Equity Interest,
respectively. On the Effective Date, the Creditor Trustee shall assume standing to continue to
prosecute, settle or resolve any objection to Claims filed by the Chapter 11 Trustee.
Notwithstanding the foregoing, included within the Lender Settlement, the Releasing Parties and
Third Party Releasing Parties waive and release any and all objections to any Claims held by or in
favor of the Lender, including, without limitation, Lender’s Allowed Administrative Expense
Claim pursuant to the Postpetition Financing Order, Lender’s Allowed Secured Claim and
Lender’s Allowed Deficiency Claim.

8.2 Post-Sale Closing Date Reporting on Payments on Account of Claims.

Beginning on the Effective Date, on or before the tenth (10™) calendar day of each month,
the Lender, Panache, and any of their successors or assigns, including any assignee or subsequent
owner of the Property, shall provide the Chapter 11 Trustee and the Creditor Trustee and his or
her counsel, respectively, by email, a detailed accounting of all payments, settlements or other
transfers of value of any kind to any holder of a Claim against the Estate. The receipt of any
payment, settlement, or transfer of value on account of any Claim against the Estate shall be the
basis for the reduction or disallowance of the Claim against the Estate. The Creditor Trustee may
waive this reporting requirement if, in his business judgment, the reports are no longer necessary
to administer the Creditor Trust. The Lender, Panache, and any of their successors or assigns,
including any assignee or subsequent owner of the Property, are obligated to make reports under
this Section 8.2 until the Creditor Trust is dissolved.

8.3 No Distributions Pending Allowance.

If a timely objection is made with respect to any Claim or Equity Interest, no payment or
distribution under the Plan shall be made on account of such Claim or Equity Interest unless and
until such Disputed Claim or Disputed Equity Interest becomes Allowed.

8.4 Distributions After Allowance.

To the extent that a Disputed Claim or Disputed Equity Interest ultimately becomes an
Allowed Claim or Allowed Equity Interest, distributions (if any) shall be made to the holder of
such Allowed Claim or Allowed Equity Interest, in accordance with the provisions of the Plan. As
soon as reasonably practicable after the date that the order or judgment of the Bankruptcy Court
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allowing any Disputed Claim or Disputed Equity Interest becomes a Final Order, the Creditor
Trustee shall provide to the holder of such Claim or Equity Interest the distribution (if any) to which
such holder is entitled under this Plan as of the Effective Date, without any interest.

8.5 Disallowance of Late Filed Claims.

Unless otherwise provided in a Final Order of the Bankruptcy Court, any Claim for which
a proof of claim is filed after the applicable Bar Date shall be deemed disallowed. The holder of a
Claim that is disallowed pursuant to this Section 8.5 shall not receive any distribution on account
of such Claim, and neither the Chapter 11 Trustee nor the Distribution Agent shall need to take
any affirmative action for such Claim to be deemed disallowed.

ARTICLE IX. TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED
LEASES

9.1 Rejection of Contracts and Leases.

Except as otherwise provided herein, or in any contract, instrument, release, indenture, or
other agreement or document entered into in connection with the Plan, as of the Effective Date,
Debtor shall be deemed to have rejected each executory contract and unexpired lease to which it
is a party, unless such contract or lease (i) was previously assumed, assumed and assigned or
rejected by the Chapter 11 Trustee, (i1) previously expired or terminated pursuant to its own terms,
or (iii) is the subject of a motion to assume, assume and assign, or reject filed by the Chapter 11
Trustee on or before the Confirmation Date. The Confirmation Order shall constitute an order of
the Bankruptcy Court under sections 365 and 1123(b) of the Bankruptcy Code approving the
contract and lease assumptions or rejections described above, as of the Effective Date.

9.2 Inclusiveness.

Unless otherwise specified, each executory contract and unexpired lease shall include any
and all modifications, amendments, supplements, restatements or other agreements made directly
or indirectly by any agreement, instrument or other document that in any manner affects such
executory contract or unexpired lease.

9.3 Claims Based on Rejection of Executory Contracts or Unexpired Leases.

All Claims arising out of the rejection of executory contracts and unexpired leases (if any)
must be served upon the Chapter 11 Trustee and his counsel within thirty (30) days after the earlier
of (i) the date of entry of an order of the Bankruptcy Court approving such rejection or (ii) the
Effective Date. Any Claims not filed within such time shall be forever barred from assertion
against the Debtor, the Estate, its property and the Creditor Trust.

9.4 No Effect on Insurance

The rejection of executory contracts shall not apply to, and shall have no effect upon, any
insurance policy which the Debtor owns or pursuant to which the Debtor is an insured party,
beneficiary, claimant or in which the Debtor has any interest, including any directors and officers’
insurance policies (together, the “Insurance Policies”). All Insurance Policies to which the Debtor
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or the Estate is a party as of the Effective Date shall be deemed to be and treated as executory
contracts and shall be assumed by the Debtor, assigned to the Creditor Trust and shall continue in
full force and effect thereafter in accordance with their respective terms. All Insurance Policies
shall vest in the Creditor Trust as of the Effective Date, including the right to (a) control any
Insurance Policy that provides or may provide coverage for the Causes of Action or may become
available to provide such coverage; (b) pursue and receive the benefits and proceeds of the
Insurance Policies; (¢) pursue and receive recovery from or as a result of any Causes of Action,
including consequential, contractual, extracontractual and/or statutory damages, or other proceeds,
distributions, awards or benefits; and (d) pursue and receive any other recovery related to the
Causes of Action, including negotiations relating thereto and settlements thereof. Nothing in this
paragraph nor the Plan limits, excuses or in any way affects or impairs any coverage to which the
Debtor’s or the Estate’s current and/or former officers and directors are entitled to with respect to
any and all insurance or other applicable Insurance Policies of the Debtor.

ARTICLE X. CONDITIONS PRECEDENT TO CONFIRMATION AND
EFFECTIVENESS OF THE PLAN

10.1 Conditions to Confirmation of Plan.

Confirmation of the Plan shall not occur, and the Confirmation Order shall not be entered,
until an order, finding that the Disclosure Statement contains adequate information pursuant to
section 1125 of the Bankruptcy Code shall have been entered.

10.2 Conditions to Effective Date of Plan.

The Effective Date of the Plan shall not occur until each of the following conditions
precedent have been satisfied or waived:

(a) The clerk of the Bankruptcy Court shall have entered the Confirmation
Order in the Chapter 11 Case and there shall not be a stay or injunction (or similar
prohibition) in effect with respect thereto;

(b) The Chapter 11 Trustee shall have received the Lender’s Contribution and
the Settlement Carve-Out;

(c) The Creditor Trust Agreement shall have been fully executed;

(d) The Creditor Trustee shall have been appointed, accepted the appointment,
and performed any other appropriate duties prior to accepting the Creditor Trust
Assets; and

(e) All other actions and all agreements, instruments or other documents
necessary to implement the terms and provisions of the Plan shall have been
executed and delivered by the parties thereto, and, in each case, all conditions to
their effectiveness shall have been satisfied or waived as provided therein.

Within five (5) Business Days of the Effective Date, the Chapter 11 Trustee shall file a
notice of the occurrence of the Effective Date.
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10.3  Waiver of Conditions Precedent.

Any of the foregoing conditions (with the exception of the conditions set forth in Sections 0
and 10.2(a) may be waived by the Chapter 11 Trustee without notice to or order of the Bankruptcy
Court. The Chapter 11 Trustee may assert a failure to satisfy or waiver of any condition regardless
of the circumstances giving rise to the failure of such condition to be satisfied. The failure of the
Chapter 11 Trustee to exercise any of the foregoing rights shall not be deemed a waiver of any
other rights and each such right will be deemed an on-going right that may be asserted at any time.

10.4 Effect of Failure of Conditions.

If the foregoing conditions have not been satisfied or waived in the manner provided in
Sections 10.1, 10.2 and 10.3 hereof, then (i) the Confirmation Order shall be of no further force or
effect; (i1) no distributions under the Plan shall be made; (iii) the Estate and all holders of Claims
against and Equity Interests in the Debtor shall be restored to the status quo ante as of the day
immediately preceding the Confirmation Date as though the Confirmation Date had never
occurred; (iv) all of the Estate’s obligations with respect to Claims and Equity Interests shall
remain unaffected by the Plan; (v) nothing contained in this Plan shall be deemed to constitute a
waiver or release of any Claims by or against the Estate or any other Person or to prejudice in any
manner the rights of the Estate or any Person in any further proceedings involving the Debtor or
the Estate; and (vi) this Plan shall be deemed withdrawn. Upon such occurrence, the Chapter 11
Trustee shall file a written notification with the Bankruptcy Court and serve it on the parties
appearing on the service list maintained in the Chapter 11 Case.

10.5 Reservation of Rights.

The Plan shall have no force or effect unless and until the Effective Date occurs. Prior to
the Effective Date, none of the filing of the Plan, any statement or provision contained in the Plan,
or action taken by the Chapter 11 Trustee with respect to the Plan shall be, or shall be deemed to
be, an admission or waiver of any rights of the Estate or any other party with respect to any Claims
or Equity Interests or any other matter.

ARTICLE XI. EFFECT OF CONSUMMATION
11.1  Vesting of Assets.

Upon the Confirmation Date, pursuant to sections 1141(b) and (c) of the Bankruptcy Code,
the Creditor Trust Assets shall vest in the Creditor Trust, free and clear of all Claims, Liens,
encumbrances, charges and other interests, except as otherwise provided in this Plan.

11.2  Discharge of Claims and Interests in the Debtor.

Upon the Effective Date and in consideration of the distributions to be made under this
Plan, except as otherwise provided in this Plan or in the Confirmation Order, each holder (as well
as any trustee or agent on behalf of such holder) of a Claim or Interest, where such Claim or Interest
has been fully paid or otherwise satisfied in accordance with this Plan, and any affiliate of such
holder shall be deemed to have forever waived, released, and discharged the Debtor, to the fullest
extent permitted under § 1141 of the Bankruptcy Code, of and from any and all Claims, Interests,
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rights, and liabilities that arose prior to the Effective Date. Except as otherwise provided in this
Plan, all such holders of Claims and Interests, and their affiliates shall be forever precluded and
enjoined, pursuant to §§ 105, 525, and 1141 of the Bankruptcy Code, from prosecuting or asserting
any such discharged Claim against or terminated Interest in the Debtor.

11.3 Injunction against Interference with Plan.

Upon the entry of the Confirmation Order, all holders of Claims and Interests and all other
parties in interest, along with their respective present and former affiliates, employees, agents,
officers, directors, and principals, shall be enjoined from taking any action to interfere with the
implementation or the occurrence of the Effective Date.

11.4  Exculpation.

Neither the Exculpated Parties nor any of their respective present or former members,
managers, officers, directors, employees, equity holders, partners, affiliates, funds, advisors,
attorneys or agents, or any of their predecessors, successors or assigns, shall have or incur any
liability to any holder of a Claim or an Equity Interest, or any other party-in-interest, or any of their
respective agents, employees, equity holders, partners, members, affiliates, funds, advisors,
attorneys or agents, or any of their successors or assigns, for any act or omission in connection
with, relating to, or arising out of the administration of the Chapter 11 Case, the negotiation and
pursuit of approval of the Disclosure Statement, the preparation of the Plan, the solicitation of
acceptances of the Plan, the pursuit of confirmation of the Plan, the funding of the Plan, the
consummation of the Plan, or the administration of the Plan or the property to be distributed under
the Plan, and shall be deemed to have acted in good faith in connection therewith and entitled to
the protections of section 1125(e) of the Bankruptcy Code. Notwithstanding anything to the
contrary contained in this Plan, this Section 11.4 shall not exculpate any party from any liability
based upon gross negligence or willful misconduct.

11.5 Debtor and Estate Releases

(a) Release of Released Parties. As of the Effective Date, except for the rights
and remedies that remain in effect from and after the Effective Date to enforce this Plan,
for good and valuable consideration, the adequacy of which is hereby confirmed, the
service of the Released Parties to facilitate the administration of the Estate, a substantial
recovery for holders of Allowed Claims, and the implementation of this Plan, and except
as otherwise provided in this Plan or in the Confirmation Order, the Released Parties are
deemed forever released and discharged by the Debtor, the Reorganized Debtor, the
Chapter 11 Trustee, the Creditor Trustee, the Creditor Trust and the Estate on behalf of
themselves and their respective successors, assigns, and representatives and any and all
other entities that may purport to assert any cause of action derivatively, by or through the
foregoing entities (together, the “Releasing Parties”), from any and all claims, interests,
obligations, suits, judgments, damages, demands, debts, rights, causes of action, losses,
remedies, or liabilities, whatsoever, including any derivative claims, asserted or assertable
on behalf of the Releasing Parties, whether known or unknown, foreseen or unforeseen,
existing or hereinafter arising, in law, equity, or otherwise, that the Releasing Parties would
have been legally entitled to assert in their own right, or on behalf of the holder of any
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Claim or Interest or other entity, based on or relating to, or in any manner arising from, in
whole or in part, the Debtor, the Estate, the Chapter 11 Case, the Lender Settlement, the
subject matter of, or the loans or other transactions or events giving rise to, any Claim or
Interest (including without limitation any collateral pledged to the Lender in connection
with any such transactions or loans), the business or contractual arrangements between the
Debtor and any Released Party, the restructuring of any Claim or Interest before or during
the Chapter 11 Case, the restructuring transactions, the negotiation, formulation, or
preparation of the Disclosure Statement and this Plan and related agreements, instruments,
and other documents, the solicitation of votes with respect to this Plan, or any other act or
omission, transaction, agreement, event, or other occurrence, other than claims or causes
of action arising out of or related to any act or omission of a Released Party that is a criminal
act or constitutes intentional fraud, gross negligence, and willful misconduct.

For avoidance of all doubt, the releases and injunctions in favor of Romspen in this Plan
do not extend to or otherwise apply to any valid, viable, ripe, live/non-moot direct causes
of action, defenses, and currently existing direct claims and/or defenses to which Panache
and/or Zarafshani has or have standing to assert, including, without limitation, those
pending by Panache against Romspen, subject to any motion to dismiss and/or other
dispositive motions filed or to be filed by Romspen and/or Panache to be adjudicated in
due course in the Panache Adversary and such live/non-moot direct causes of action,
defenses, and currently existing direct claims and/or defenses are unaffected and
unmodified by the Plan and this Confirmation Order.

(b) Mutual Release with White Parties. As of the Effective Date, the White
Parties are deemed forever released and discharged by the Releasing Parties from any and
all claims, interests, obligations, suits, judgments, damages, demands, debts, rights, causes
of action, losses, remedies, or liabilities, whatsoever, including any derivative claims,
asserted or assertable on behalf of the Debtor, whether known or unknown, foreseen or
unforeseen, existing or hereinafter arising, in law, equity or otherwise, that the Debtor
would have been legally entitled to assert in its own right, or on behalf of the holder of any
Claim or Interest or other entity, based on or relating to, or in any manner arising from, in
whole or in part, the Debtor, the Estate, the Chapter 11 Case, the subject matter of, or the
transactions or events giving rise to, any Claim or Equity Interest, the business or
contractual arrangements between the Debtor and any one or more of the White Parties, or
the restructuring of any Claim or Interest before or during the Chapter 11 Case.

For avoidance of all doubt, the White Settlement is strictly limited to the Releasing Parties
and the White Parties and does not release or otherwise impair, in any way, the assertion
of any direct claims between and among Romspen, on one hand, Panache and/or
Zarafshani, on one hand, and the White Parties, on the other hand, and of the White Parties’,
Romspen’s, Panache’s and Zarafshani’s respective rights, remedies, and defenses
(whatever such direct rights, remedies and defenses may or may not be) are expressly and
fully preserved.

As of the Effective Date, the Debtor is deemed forever released and discharged by the
White Parties from any and all claims, interests, obligations, suits, judgments, damages,
demands, debts, rights, causes of action, losses, remedies, or liabilities, whatsoever,
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including any derivative claims, asserted or assertable on behalf of the White Parties,
whether known or unknown, foreseen or unforeseen, existing or hereinafter arising, in law,
equity or otherwise, that any of the White Parties would have been legally entitled to assert
in its own right, or on behalf of the holder of any Claim or Interest or other entity, based
on or relating to, or in any manner arising from, in whole or in part, the Debtor, the Estate,
the Chapter 11 Case, the subject matter of, or the transactions or events giving rise to, any
Claim or Equity Interest, the business or contractual arrangements between the Debtor and
any one or more of the Releasing Parties, or the restructuring of any Claim or Interest
before or during the Chapter 11 Case; provided, however, the White Parties shall retain,
and do not release, any Equity Interests they hold in the Debtor, which Equity Interests
shall receive the treatment provided in Section 4.10 hereof.

11.6  Releases by Holders of Claims and Interests

As of the Effective Date, except for the rights and remedies that remain
in effect from and after the Effective Date to enforce this Plan, for good and
valuable consideration, the adequacy of which is hereby confirmed, the service
of the Released Parties to facilitate the administration of the Estate, a
substantial recovery for holders of Claims and Interests, and the
implementation of this Plan, and except as otherwise provided in this Plan or
in the Confirmation Order, the Released Parties are deemed forever released
and discharged by the holders of all Claims and Interests and the successors
and assigns (other than the Opt-Out Parties, the “Third-Party Releasing
Parties”) from any and all claims, interests, obligations, suits, judgments,
damages, demands, debts, rights, causes of action, losses, remedies, and
liabilities whatsoever, including any derivative claims, asserted or assertable on
behalf of the holder of the Claim or Interest, or the Debtor or Estate, whether
known or unknown, foreseen or unforeseen, existing or hereinafter arising, in
law, equity, or otherwise, that such holders or their affiliates would have been
legally entitled to assert in their own right (whether individually or collectively)
or on behalf of the holder of any Claim or Interest or other entity, based on or
relating to, or in any manner arising from, in whole or in part, the Debtor, the
Chapter 11 Case, the purchase, sale, or recission of the purchase or sale of any
security of or investment or interest in the Debtor, the Lender Settlement, the
subject matter or, or the transactions or events giving rise to, any Claim or
Interest that is treated in this Plan (including without limitation any collateral
pledged to the Lender in connection with any such transactions or loans with
the Debtor), the business or contractual arrangements between any holder of a
Claim or Interest, and the Debtor or any Released Party, the restructuring of
any Claim or Interest before or during the Chapter 11 Case, the negotiation,
formulation, or preparation of the Disclosure Statement, this Plan, related
agreements, instruments, and other documents, the solicitation of votes with
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respect to this Plan, or any other act or omission (the “7Third-Party Releases”),
other than the claims or causes of action arising out of or related to any act or
omission of a Released Party that is a criminal act or constitutes intentional
fraud, gross negligence, or willful misconduct.

With regard to holders of Claims or Interests that are Unimpaired under
this Plan and holders of Claims or Interests whose vote to accept or reject this
Plan was solicited or who were deemed to reject the Plan but who did not return
a ballot or Opt-Out Form (and thus did not opt-out of this release), if such
holder of Claims or Interests wishes to pursue a claim or cause of action against
any Released Party, such holder must first petition the Bankruptcy Court for a
determination of whether this release applies to such holder. If the Bankruptcy
Court determines that such holder’s claim is not released by this provision, such
holder must bring any claim or cause of action in the United States Bankruptcy
Court for the Western District of Texas or must obtain leave of this Bankruptcy
Court to bring such claim or cause of action before a court of another
jurisdiction.

11.7 Injunction and Stay.

(a) Except as otherwise expressly provided in this Plan, all Persons or entities
who have held, hold, or may hold Claims or causes of action against the Debtor or any
Released Party or Equity Interests in the Debtor are permanently enjoined, from and after
the Effective Date, from (i) commencing or continuing in any manner any action or other
proceeding of any kind on any such Claim, cause of action or Equity Interest against the
Estate, the Creditor Trust or other entity released, discharged or exculpated hereunder, (ii)
the enforcement, attachment, collection or recovery by any manner or means of any
judgment, award, decree or order against any Estate or the Creditor Trust with respect to
any such Claim or Equity Interest, (iii) creating, perfecting or enforcing any encumbrance
of any kind against any Estate, the Creditor Trust, or against the property or interests in
property of any Estate or the Creditor Trust, as applicable with respect to any such Claim
or Equity Interest, (iv) asserting any right of setoff, subrogation or recoupment of any kind
against any obligation due from any Estate or the Creditor Trust, or against the property or
interests in property of any Estate or the Creditor Trust with respect to any such Claim or
Equity Interest, or (v) pursuing any Claim or causes of action released under the Plan.

(b)  Unless otherwise provided, all injunctions or stays arising under or entered
during the Chapter 11 Case under sections 105 or 362 of the Bankruptcy Code, or
otherwise, and in existence on the Confirmation Date, shall remain in full force and effect
until the Effective Date.

(c) The Confirmation Order shall permanently enjoin the commencement or

prosecution by any Person, whether directly, derivatively, or otherwise, of any claims,
obligations, suits, judgments, damages, demands, debts, rights, causes of action, losses, or
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liabilities released pursuant to this Plan, including, without limitation, the claims,
obligations, suits, judgments, damages, demands, debts, rights, causes of action, and
liabilities released or exculpated in this Plan.

11.8 Preservation of Claims.

(a) Except as otherwise provided herein, as of the Confirmation Date, pursuant
to sections 1123(b)(3)(B) of the Bankruptcy Code, any action, cause of action, claim,
liability, obligation, right, suit, debt, sum of money, damage, judgment, Claim, and demand
whatsoever, whether known or unknown, at law, in equity, or otherwise, including causes
of action under Chapter 5 of the Bankruptcy Code, but not including any causes of action
against the Exculpated Parties, and specifically excluding the TxDOT Proceeding and PDA
Proceeding exclusively owned by the Lender pursuant to the Sale Order and this Plan
(collectively, “Causes of Action”) owned by or otherwise accruing to the Debtor or the
Estate shall constitute assets of, and shall immediately be transferred to and vest in, the
Creditor Trust. Thereafter, the Creditor Trustee, as a representative of the Debtor and the
Estate pursuant to section 1123(b)(3)(B) of the Bankruptcy Code, shall have sole and full
authority to commence and prosecute Causes of Action for the benefit of the holders of
Allowed General Unsecured Claims. For the avoidance of doubt, the Causes of Action
include, but are not limited to, (a) all of the Debtor’s commercial tort claims (as such term
is defined in the Uniform Commercial Code as in effect in the State of Texas) arising on
or before the Effective Date, including without limitation, all causes of action against (i)
present and former directors and officers of the Debtor, and (i1) direct and indirect equity
holders of the Debtor, and the proceeds of all of the foregoing; (b) all Actions or Claims
(1) against the Debtor’s contract counterparties (other than counterparties to Assigned
Contracts) and the proceeds thereof, (ii) against any of the Debtor’s agents, employees, or
contractors, , and any of their affiliates, professionals, owners, managers, members,
officers, directors, employees, agents, insurers, successors or assigns, (iil) against any
insurance carrier, policy, or coverage of the Debtor; and (c) the Estate’s Avoidance
Actions.

(b) Reservation of White Parties’ Litigation. Reservation of White Parties’
Litigation. The releases and injunctions in favor of Lender contained in this Plan do not
extend to or otherwise apply to any valid, viable, ripe, live / non-moot, and currently
existing claims and causes of action to which the White Parties have standing to assert
against Lender (collectively, the “Viable Actions”) in (1) Adversary Case Number 20-
01047, currently pending before the Bankruptcy Court (the “White Adversary”); (2) any
proceedings in Canada (the “Canadian Proceedings™); or (3) any actions brought by or on
behalf of the Lender against any or more of the White Parties (the “Romspen Actions”).
All parties’ rights, claims, liabilities, defenses, affirmative defenses, causes of action and
other interests asserted in the White Adversary, including without limitation, all dispositive
motions and other forms of relief requested, are expressly reserved and preserved by this
Plan, subject to any motions to dismiss and/or other dispositive motions filed by Romspen
to be adjudicated in the White Adversary in due course. Only those Viable Actions that the
White Parties have standing to assert against Romspen in the pending White Adversary,
the Canadian Proceedings or any Romspen Actions are hereby preserved to be prosecuted
only by the White Parties and through the White Adversary, the Canadian Proceedings and
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in defense of any Romspen Action. To the extent the White Parties have standing to bring
any Viable Actions against Romspen in the White Adversary, the Canadian Proceedings
and/or Romspen Actions, then only those timely filed Viable Actions will survive the
Lender Settlement (as defined in the Plan) and be preserved under the Plan. The White
Parties’ rights to continue prosecuting Viable Actions in the White Adversary, the
Canadian Proceedings or Romspen Actions will survive. Romspen’s and the White Parties’
respective rights and defenses as to those Viable Actions are expressly preserved and
reserved to be determined in due course of the White Adversary, the Canadian Proceedings
and/or Romspen Actions. In the White Adversary, the White Parties have challenged the
allowance of Romspen’s claims against Zen Garden in the Bankruptcy Case, which
challenge remains unresolved as of the date of this Confirmation Order. As such, nothing
in this Confirmation Order shall be construed as or deemed to be a final finding or
conclusion as to the allowance of Romspen’s claims against Zen Garden in the Bankruptcy
Case, including the establishment of a deficiency claim, if any, against Zen Garden.
Nothing in this Plan or in the Confirmation Order modifies the stipulations in the Sale
Order. The Confirmation Order will not constitute a finding or other Court determination
that the Debtor was in default of its obligations to Romspen or that Romspen had the right
to declare a default under the relevant loan documents against the Debtor. Romspen and
the White Parties reserve all rights regarding any such determination or finding to be made
in due course of prosecuting the Viable Actions. For the avoidance of doubt, Romspen’s
claims (if any) against the White Parties, wherever and however asserted, are unaffected
by the Plan and Confirmation Order, and all of Romspen’s and the White Parties’
respective rights, remedies and defenses in that regard (whatever such rights, remedies and
defenses may or may not be) are expressly and fully preserved. Similarly and conversely,
to the extent preserved in this Section 11.8(b), any of the White Parties’ Viable Actions (if
any) against Romspen (wherever and however asserted) are unaffected by the Plan and
Confirmation Order, and all of the White Parties’” and Romspen’s respective rights,
remedies and defenses in that regard (whatever such rights, remedies and defenses may or
may not be) are expressly and fully preserved.

(c) Reservation of M&M Lien Claimants Litigation. The releases and
injunctions in favor of the Lender contained in this Plan do not extend to or otherwise apply
to the claims and causes of action asserted against the Lender in Adversary Case Number
20-1048, currently pending before the Bankruptcy Court (“M&M Lien Claimant
Adversary”). All parties’ rights, claims, liabilities, defenses, affirmative defenses, causes
of action and other interests asserted in the M&M Lien Claimant Adversary are expressly
reserved and preserved by this Plan. To the extent the M&M Plaintiffs’ claims are
derivative of the Debtor’s rights or the Estate’s rights, those claims will be released under
the Plan; however, the M&M Plaintiffs’ claims that are not derivative of the Debtor’s or
Estate’s rights are expressly preserved and unaffected by the Plan.

11.9 Compromise of Controversies.

In consideration for the distributions and other benefits provided under the Plan, the
provisions of the Plan constitute a good faith compromise and settlement of all Claims and
controversies resolved under the Plan, and the entry of the Confirmation Order shall constitute the
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Bankruptcy Court’s approval of such compromise and settlement under Bankruptcy Rule 9019 and
section 1123(b)(3)(A).

ARTICLE XII. RETENTION OF JURISDICTION

(a) The Bankruptcy Court shall have exclusive jurisdiction of all matters arising
out of, or related to, the Chapter 11 Case and the Plan pursuant to, and for the
purposes of, sections 105(a) and 1142 of the Bankruptcy Code and for, among other
things, the following purposes:

(1) To hear and determine pending applications for the assumption,
assignment or rejection of executory contracts or unexpired leases and the
allowance of Claims resulting therefrom;

(i1) To determine any and all adversary proceedings, applications, and
contested matters in the Chapter 11 Case and grant or deny any application involving
the Debtor or the Estate that may be pending on the Effective Date or that are
retained and preserved by the Chapter 11 Trustee herein;

(ii1))  To ensure that distributions to holders of Allowed Claims and
Allowed Equity Interests are effected as provided in the Plan;

(iv)  To hear and determine any timely objections to Administrative
Expense Claims or to proofs of Claim and Equity Interests, including any objections
to the classification of any Claim or Equity Interest, and to allow or disallow any
Disputed Claim or Disputed Equity Interest, in whole or in part;

(V) To enter and implement such orders as may be appropriate in the
event the Confirmation Order is for any reason stayed, revoked, modified, or
vacated;

(vi)  To take any action and issue such orders as may be necessary to
construe, enforce, implement, execute, and consummate the Plan or maintain the
integrity of the Plan following consummation;

(vil)  To take any action and issue such orders as may be necessary to
construe, enforce, implement, execute, and consummate the Trust Agreement or
maintain the integrity of the Trust Agreement following the Effective Date;

(viii) To consider any amendments to or modifications of the Plan, or to
cure any defect or omission, or to reconcile any inconsistency in any order of the
Bankruptcy Court, including the Confirmation Order;

(ix)  To hear and determine all requests for payment of Fee Claims;

(x) To hear and determine disputes arising in connection with the
interpretation, implementation, or enforcement of the Plan, the Confirmation Order,
the documents that are ancillary to and aid in effectuating the Plan or any
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agreement, instrument, or other document governing or relating to any of the
foregoing;

(xi)  To hear and determine matters concerning state, local, and federal
taxes in accordance with sections 346, 505, and 1146 of the Bankruptcy Code
(including the expedited determination of taxes under section 505(b) of the
Bankruptcy Code);

(xi1)  To hear any other matter not inconsistent with the Bankruptcy Code;

(xiii) To hear and determine all disputes involving the existence, scope,
and nature of the exculpations and releases granted hereunder;

(xiv) To issue injunctions and effect any other actions that may be
necessary or desirable to restrain interference by any entity with the consummation
or implementation of the Plan; and

(xv)  To enter a final decree(s) closing the Chapter 11 Case.
ARTICLE XIII. MISCELLANEOUS
13.1 Payment of Statutory Fees.

All fees payable under 28 U.S.C. § 1930 shall be paid on the Effective Date and thereafter,
as appropriate.

13.2  Filing of Additional Documents.

The Chapter 11 Trustee or Creditor Trustee may file such agreements and other documents
as may be necessary or appropriate to effectuate and further evidence the terms and conditions of
the Plan.

13.3  Schedules and Exhibits Incorporated.

All exhibits and schedules to the Plan are incorporated into and are a part of the Plan as if
fully set forth herein.

13.4 Amendment or Modification of the Plan.

Subject to section 1127 of the Bankruptcy Code and, to the extent applicable,
sections 1122, 1123, and 1125 of the Bankruptcy Code, alterations, amendments or modifications
of the Plan may be proposed in writing by the Chapter 11 Trustee at any time prior to or after the
Confirmation Date. Holders of Claims and Equity Interests that have accepted the Plan shall be
deemed to have accepted the Plan, as altered, amended, or modified; provided, however, that any
holders of Claims and Equity Interests who were deemed to accept the Plan because such Claims
and Equity Interests were unimpaired shall continue to be deemed to accept the Plan only if, after
giving effect to such amendment or modification, such Claims and Equity Interests continue to be
unimpaired.
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13.5 Inconsistency.

In the event of any inconsistency among the Plan, the Disclosure Statement, and any exhibit
or schedule to the Disclosure Statement, the provisions of the Plan shall govern. In the event of any
inconsistency between the Plan and the Confirmation Order, the Confirmation Order shall govern.

13.6 Exemption from Certain Transfer Taxes.

Pursuant to section 1146(a) of the Bankruptcy Code, the issuance, transfer, or exchange of
notes or equity securities under or in connection with the Plan, the creation of any mortgage, deed
of trust or other security interest, the making or assignment of any lease or sublease, or the making
or delivery of any deed or other instrument of transfer under, in furtherance of, or in connection with
the Plan, including any merger agreements or agreements of consolidation, deeds, bills of sale, or
assignments executed in connection with any of the transactions contemplated under the Plan shall
not be subject to any stamp, real estate transfer, mortgage recording or other similar tax. All sale
transactions consummated by the Chapter 11 Trustee and the Estate and approved by the
Bankruptcy Court on and after the Petition Date through and including the Effective Date,
including the transfers effectuated under the Plan, the sale by the Chapter 11 Trustee of owned
property pursuant to section 363(b) of the Bankruptcy Code, and the assumption, assignment,and
sale by the Estate of unexpired leases of non-residential real property pursuant to section 365(a) of
the Bankruptcy Code, if any, shall be deemed to have been made under, in furtherance of, or in
connection with the Plan, and thus, shall not be subject to any stamp, real estate transfer, mortgage
recording, or other similar tax.

13.7 Expedited Tax Determination.

The Chapter 11 Trustee or the Creditor Trustee, as successor to the Chapter 11 Trustee,
may request an expedited determination of taxes under section 505(b) ofthe Bankruptcy Code for
all returns filed for, or on behalf of, the Debtor for any and all taxable periods ending after the
Petition Date through, and including, the Effective Date.

13.8 Binding Effect.

Except as otherwise provided in § 1141(d)(3) of the Bankruptcy Code, and subject to the
occurrence of the Effective Date, on and after entry of the Confirmation Order, the provisions of
this Plan and Confirmation Order shall be binding upon and inure to the benefit of the Debtor, the
Estate, the Released Parties, the Releasing Parties, the Third-Party Releasing Parties, any holder
of any Claim or Interest, or any Person named or referred to in this Plan, and each of their
respective heirs, executors, administrators, representatives, predecessors, successors, assigns,
agents, officers and directors, and, as to the binding effect, to the fullest extent permitted under the
Bankruptcy Code and other applicable law, each other Person affected by this Plan and
Confirmation Order.

13.9  Severability.
If the Bankruptcy Court determines that any provision of this Plan is unenforceable either
on its face or as applied to any Claim or Equity Interest, the Chapter 11 Trustee may modify this

Plan in accordance with Section 13.4 hereof so that such provision shall not be applicable to the
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holder of any Claim or Equity Interest. Any determination of unenforceability shall not (i) limit or
affect the enforceability and operative effect of any other provisions of this Plan; or (ii) require the
re-solicitation of any acceptance or rejection of this Plan unless otherwise ordered by the
Bankruptcy Court.

13.10 No Admissions.

If the Effective Date does not occur, the Plan shall be null and void in all respects, and
nothing contained in the Plan shall (a) constitute a waiver or release of any claims by or against,
or any interests in, the Debtor, (b) prejudice in any manner the rights of the Chapter 11 Trustee,
the Estate or the Debtor or any other party in interest, or (c) constitute an admission of any sort by
the Chapter 11 Trustee, the Estate or the Debtor or other party in interest.

13.11 No Payment of Attorneys’ Fees.

Except for the fees of Professional Persons, no attorneys’ fees shall be paid by the Estate
with respect to any Claim or Equity Interest unless otherwise specified in this Plan or a Final Order
of the Bankruptcy Court.

13.12 Notices.

All notices, requests, and demands to or upon the Estate to be effective shall be in writing
(including by facsimile transmission) and, unless otherwise expressly provided herein, shall be
deemed to have been duly given or made when actually delivered or, in the case of notice by
facsimile transmission, when received and telephonically confirmed, addressed as follows:

GREGORY S. MILLIGAN

Chapter 11 Trustee, 3443 Zen Garden, L.P.
Harney Partners

P.O. Box 90099

Austin, TX 78709-0099
gmilligan@harneypartners.com

with a copy to:

WICK PHILLIPS GOULD & MARTIN, LLP
Attention: Jason M. Rudd

3131 McKinney Ave, Suite 100

Dallas, Texas 75204

Telephone: 214-740-4038
jason.rudd@wickphillips.com

13.13 Governing Law.

Except to the extent that the Bankruptcy Code or other federal law is applicable, or to the
extent an exhibit to the Plan provides otherwise (in which case the governing law specified therein
shall be applicable to such exhibit), the rights, duties and obligations arising under the Plan shall
be governed by, and construed and enforced in accordance with, the laws of the State of Texas,
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without giving effect to the principles of conflict of laws that would require application of the laws
of another jurisdiction.

3443 ZEN GARDEN, L.P.

By: /s/ Gregory S. Milligan

Gregory S. Milligan, Chapter 11 Trustee

WICK PHILLIPS GOULD & MARTIN, LLP

/s/ Scott D. Lawrence

Jason M. Rudd

State Bar No. 24028786

Scott D. Lawrence

State Bar No. 24087896

Lauren K. Drawhorn

State Bar No. 24074528

Daniella G. Heringer

State Bar No. 24103460

Emails:  jason.rudd@wickphillips.com
scott.lawrence@wickphillips.com
lauren.drawhorn@wickphillips.com
daniella.heringer@wickphillips.com

COUNSEL FOR GREGORY S. MILLIGAN,
CH. 11 TRUSTEE FOR 3443 ZEN GARDEN, L.P.
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This is a Final Judgment and the Clerk may close this adversary
proceeding.

The relief described hereinbelow is SO ORDERED.

Signed December 03, 2021. %(Aﬁ%”

H. CHRISTOPHER MOTT
UNITED STATES BANKRUPTCY JUDGE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

In re: CHAPTER 11

3443 ZEN GARDEN, L.P. CASE NO. 1:20-10410-HCM

Debtor.

§

§

§

§

§

§

§

§

DANIEL WHITE, individual and as Trustee 8

DAN WHITE FAMILY TRUST, A 8

CANADIAN TRUST:; DAN WHITE 8

FAMILY TRUST, A CANADIAN TRUST; 8§ Adversary No. 20-01047-HCM

ABSOLUTE ENVIRONMENTAL WASTE 8

MANAGEMENT INC, ABSOLUTE 8

ENERGY RESOURCES INC, LOT 11 GP, §

LTD., LOT 11 LIMITED PARTNERSHIP, 8

ECO INDUSTRIAL BUSINESS PARK 8

INC, SYMMETRY ASSET 8

MANAGEMENT INC, LINCOLN 1861, 8

INC.; 8
§
§
§
§
§
§
§
8

Plaintiffs,

VS.

ROMSPEN MORTGAGE LIMITED
PARTNERSHIP; ROMSPEN
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INVESTMENTS CORPORATION, )
8
Defendants. 8§

ORDER

On this day, the Court considered Romspen Mortgage Limited Partnership and Romspen
Investments Corporation’s (together, “Romspen”) motion to dismiss Plaintiffs” Second Amended
Complaint [Dkt. 36] (“Second Amended Complaint”) and motion for contempt [Dkt. 39]
(“Motion to Dismiss”). After considering Motion to Dismiss, the record before the Court, the
pleadings of the parties, the applicable authorities and the arguments of counsel, the Court finds
that pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6), and good cause shown,
the Motion to Dismiss should be GRANTED.

ACCORDINGLY:

1. IT IS HEREBY ORDERED THAT the Motion to Dismiss is GRANTED to the
extent set forth herein;

2. IT IS FURTHER ORDERED THAT to the extent any and all claims stated by the
Plaintiffs in the Second Amended Complaint are supported by any factual allegations (i) allegedly
occurring or taking place prior to the date 3443 Zen Garden Limited Partnership (“Debtor”) came
into legal existence; or (ii) not otherwise involving, relating to and/or arising from the Debtor in
any way (“Non-Zen Allegations”), such claims are hereby dismissed without prejudice under
Federal Rule of Civil Procedure 12(b)(1) for lack of the Bankruptcy Court’s subject-matter
jurisdiction over such claims supported by such Non-Zen Allegations. The dismissal of all of the
Plaintiffs” claims stated in the Second Amended Complaint to the extent supported by any Non-
Zen Allegations is without prejudice and shall not be construed to act as collateral estoppel, res
judicata, or carry any preclusive effect against any claims of the Plaintiffs supported by Non-Zen

Allegations, including, but not limited to, those claims supported by Non-Zen Allegations asserted
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or assertable in the federal court action styled as Dan White v. Romspen Mortgage Limited
Partnership, et al., Civil Action No. 21-00517-RP, currently pending in the United States District
Court for the Western District of Texas, Austin Division;

3. IT IS FURTHER ORDERED THAT to the extent any and all claims stated by the
Plaintiffs in the Second Amended Complaint are supported by any factual allegations (i) allegedly
occurring or taking place after the date 3443 Zen Garden Limited Partnership (“Debtor”) came
into legal existence; or (ii) otherwise involving, relating to and/or arising from the Debtor in any
way (“Zen Allegations”), such claims are hereby dismissed with prejudice under Federal Rule of
Civil Procedure 12(b)(6) for lack of standing, as the Debtor’s bankruptcy estate possesses the
exclusive standing to assert any claims supported by such Zen Allegations. The dismissal of all of
the Plaintiffs’ claims stated in the Second Amended Complaint to the extent supported by any Zen
Allegations is with prejudice and shall be construed to act as collateral estoppel, res judicata, and
carry full preclusive effect against any claims of the Plaintiffs supported by Zen Allegations,
including, but not limited to, those claims supported by Zen Allegations asserted or assertable in
the federal court action styled as Dan White v. Romspen Mortgage Limited Partnership, et al.,
Civil Action No. 21-00517-RP, currently pending in the United States District Court for the
Western District of Texas, Austin Division;

IT IS FURTHER ORDERED THAT any and all applicable statutes of limitations on any
and all claims and defenses of the Plaintiffs and Romspen asserted in the above-captioned
Adversary Proceeding, respectively, shall be deemed tolled as of August 20, 2020, such that any
claims and defenses of the Plaintiffs and Romspen, respectively, asserted against each other in the

above-captioned Adversary Proceeding that were not otherwise expired under any applicable
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statutes of limitation as of August 20, 2020, shall not be deemed expired by virtue of the entry of
this Order;

IT ISFURTHER ORDERED THAT any and all claims asserted by Romspen in the above-
captioned Adversary Proceeding are hereby dismissed without prejudice under Federal Rule of
Civil Procedure 41(a)(2). The dismissal of all of Romspen’s claims asserted in the above-captioned
Adversary Proceeding is without prejudice and shall not be construed to act as collateral estoppel,
res judicata, or carry any preclusive effect against any claims of Romspen against any parties,
persons, natural persons, entities or individuals, including, but not limited to, any and all claims
asserted or assertable in the federal court action styled as Dan White v. Romspen Mortgage Limited
Partnership, et al., Civil Action No. 21-00517-RP, currently pending in the United States District
Court for the Western District of Texas, Austin Division. For the sake of clarity, notwithstanding
anything herein to the contrary, nothing in this order shall be deemed to dismiss with prejudice
any claims, causes of action, or defenses on matters purely germane between the White Parties and
Romspen Mortgage Limited Partnership, including (without limitation), any contracts or
contractual obligations as between the White Parties and Romspen, including (without limitation)
that certain Guarantee executed by White to Romspen dated as of April 17, 2018;

IT IS FURTHER ORDERED THAT pursuant to Paragraph 4 of the Receivership Order
granted in the Court of Queen’s Bench of Alberta Action No. 2003-06728 on November 4, 2021
(the “Receivership Order”), pursuant to which Receivership Order MNP Ltd. was appointed
Receiver (the “Receiver”) of all current and future assets, undertakings and properties of every
nature and kind whatsoever of Lot 11 GP Ltd., Lot 11 Limited Partnership, Eco-Industrial Business

Park Inc., Absolute Energy Resources Inc., and Absolute Environmental Waste Management Inc.,
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the Plaintiffs hereto have consented to the Receiver approving and consenting to this form of
Order; and

IT IS FURTHER ORDERED THAT this Order completely disposes on a final basis of any
and all claims, causes of action and all relief sought by any and all parties to this Adversary
Proceeding. This is a final order subject to appeal.

HHH

Approved in Form and Substance:
FOLEY & LARDNER LLP

/sl Thomas C. Scannell

Thomas C. Scannell (TX 24070559)
2021 McKinney Avenue, Suite 1600
Dallas, TX 75201

Telephone: 214-999-4289
Facsimile: 214-999-3289
tscannell@foley.com

ATTORNEYS FOR DEFENDANTS
ROMSPEN MORTGAGE LIMITED
PARTNERSHIP AND ROMSPEN
INVESTMENTS CORPORATION

BRUCE J. DUKE, LLC

By: /s/ Bruce J Duke

Bruce J. Duke, Esq.

New Jersey Bar No. 047801992

788 Shrewsbury Avenue, Suite 2225
Tinton Falls, NJ 07724

(732) 230-7328
brucedukeesg@gmail.com

Admitted Pro Hac Vice

ATTORNEY FOR PLAINTIFFS AND
COUNTER-DEFENDANTS DANIEL
WHITE, INDIVIDUALLY AND AS
TRUSTEE OF THE DAN WHITE FAMILY
TRUST, DAN WHITE FAMILY TRUST,
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LINCOLN 1861, INC., AND SYMMETRY
ASSET MANAGEMENT, INC.

BRUCE J. DUKE, LLC

By: /s/ Bruce J Duke

Bruce J. Duke, Esq.

New Jersey Bar No. 047801992

788 Shrewsbury Avenue, Suite 2225
Tinton Falls, NJ 07724

(732) 230-7328
brucedukeesg@gmail.com

Admitted Pro Hac Vice

ATTORNEY FOR THE RECEIVER OVER
ABSOLUTE ENERGY RESOURCES, INC,,
ABSOLUTE ENVIRONMENTAL WASTE
MANAGEMENT, INC., ECO INDUSTRIAL
BUSINESS PARK INC., LOT 11 GP LTD,
AND LOT 11 LIMITED PARTNERSHIP
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