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I. INTRODUCTION

1. This brief of law is submitted on behalf of MNP Ltd. (the "Receiver") in its capacity of the court-
appointed Receiver and Manager of 608772 Alberta Ltd, operating as Birchwood Auto Body, and
1943969 Alberta Ltd. (collectively, the "Debtor") in support of its application (the "Application™)
for, among other things:

(i) an Order approving and ratifying the sale agreement (the "Sale Agreement”) between the
Receiver and AAA Exchange Edmonton Ltd., operating as Subserious Autoworks, or
nominee (the “Purchaser’) for the sale of the Lands (defined below) and Equipment
(defined below) to the Purchaser, including the sealing of the Confidence Appendices (the
“Confidential Appendices”) to the First Report of the Receiver (the “First Report”); and

(ii) an Order approving the passing of accounts for the fees and disbursements of the Receiver
and its independent legal counsel, Dentons Canada LLP.

2. The Application has been brought in accordance with paragraphs 3(h), (k), (1), and (m) of the Order
of the Honourable Justice S. Hillier of the Court of King's Bench of Alberta granted May 3, 2022
(the "Receivership Order"), which authorized the Receiver to, among other things, execute,
assign, issue and endorse documents of whatever nature in respect of any of the Property (as
defined in the Receivership Order) for any purpose pursuant to the Receivership Order and market
any or all of the Property, sell the Property or any parts thereof, and apply for any vesting order
necessary to convey the Property or any parts thereof, free and clear of any liens of

encumbrances.’

3. The Receiver has carried out a thorough sale process to generate interest and solicit offers for the
sale of the Lands (defined below) and the Equipment (defined below). As set out below, the
Receiver has met the test for this Honourable Court to grant the Order accepting and ratifying the

Sale Agreement.

4, The Receiver submits that the relief sought is reasonable and appropriate in the circumstances and

at this stage of these proceedings.

Il. BACKGROUND

5. A detailed background of the Debtor and the Receiver's activities leadings up to the
Application is more fully described in the First Report. A brief overview is set out herein.

! Receivership Order, granted by the Honourable Justice S. Hillier on May 3, 2022, at para 3
[Receivership Order] [TAB 1].
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A. The Debtor

6.

The Debtor carried on business as an auto body repair shop.2

B. Indebtedness and Security

7. On May 3, 2022, Bank of Montreal (“BMO”) applied to appoint a receiver over the current and
future assets, undertakings and properties of the Debtor. At that time, BMO held and had
registered various security over the property of the Debtor, including a security interest in all
present and after-acquired property of the Debtor and one mortgage on the lands owned by
the Debtor.

8. BMO is owed in excess $2.5 million as of the date of the First Report.3

C. The Marketing of the Lands and the Equipment

9. The Debtor owns lands legally described as:
PLAN 7620533
BLOCK 19
LOT 1
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA : 0.202 HECTARES (0.5 ACRES) MORE OR LESS
(the “Lands”).4
10. In addition to the Lands, the Debtor owns inventory and equipment that are located on the Lands
(collectively, the “Equipment”).5
11. The Receiver prepared and distributed a Request for Offers to Purchase or Liquidation Proposals
for the Lands and Equipment (the “ROP”).®
12. The Receiver conducted a tender bid sales process for the Lands and Equipment with a deadline
of 4:00 p.m. on June 30, 2022 (the “Bid Deadline”).”
13. The efforts of the Receiver during the ROP process were as follows:
(a) The Receiver sent the ROP to 12 prospective purchasers, including industry competitors,
auctioneers, liquidators, and commercial real estate brokers;

2 First Report at para 5.

3 |bid at para 22.

4 |bid at para 8.

3 |bid at para 11.

¢ Ibid at para 30.

7 |bid at para 32.
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14.

15.

16.

17.

18.

19.

(b) The Receiver assisted 4 prospective purchasers and liquidators with further in-depth due
diligence and facilitated the viewing of the Lands and the Equipment as needed;

(c) The ROP was marketed on the Receiver's dedicated case website and Insolvency
Insider; and

(d) The Receiver thereafter held discussions with various prospective purchasers and
liquidators regarding the potential sale or liquidation of the Lands and the Equipment.®

As of the Bid Deadline, the Receiver received 1 offer from an industry competitor to purchase the
Equipment (including the inventory); the offer was a piecemeal offer for 24 pieces in the amount of
$14,000.00.°

The auctioneers and liquidators who received the ROP declined to submit offers for liquidation
given the estimated minimal value of the Equipment (including the inventory).10

Given the value of the offer and the estimated total value of the Equipment (including the inventory)
the Receiver was of the opinion that selling the Equipment (including the inventory) together with
the Lands was the most efficient method and would result in the highest net recovery.!!

The Receiver sent the ROP to 2 commercial real estate brokers, being NAI Commercial Real Estate
Inc. (“NAI") and Jones Lang LaSalle IP Inc. (“JLL"). NAI submitted a proposal to the Receiver and
JLL declined to submit a proposal to the Receiver.12

After review and discussions with various stakeholders, the Receiver engaged NAI to list the Lands
and Equipment on an “as is, where is” basis. Key attributes of NAl's proposal included,;

» Knowledge and familiarity with the local industrial real estate market;
» Significant prior experience selling distressed property in receivership situations;
* Proposed commission fee of 3.0% of gross sale price;

» Co-listing with the only full time local commercial real estate agent in the Fort McMurray
area; and

» An elaborate and tailored marketing plan, including email and telephone campaigns, a
dedicated webpage and data room, social media marketing, and 360 degree photos.'3

NAI prepared a marketing brochure (the “NAI Marketing Brochure”) for the Lands and Equipment

8 Ibid at paras 32-36.
° Ibid at para 37.
19 /pid at para 38.
1 /bid at para 39.
12 |bid at para 40.
13 Ibid at para 42.
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to be sent to prospective purchasers. The NAI Marketing Brochure was available on NAl's website

and the Receiver's dedicated case website.4

20. NAI launched the marketing of the Lands and Equipment on August 10, 2022, with a listing price
of $2,350,000.00.15

21, To ensure maximum exposure within the marketplace during the listing period, NAI posted the
listing online as well as sent emails to potential clients. In addition, the listing was posted on
Spacelist, Loopnet, and Realtor.ca.’®

22, The Receiver posted a link to the dedicated NAI webpage and contact information for NAI on the
Receiver's case website.!?

23. Additionally, NAI set up a virtual data room to facilitate further due diligence for interested parties
who execute confidentiality agreements.1?

24, During the listing period, the Receiver and NAI held discussions regarding interest in the property
and during the course of the listing period the Receiver undertook various price reductions between
August 10, 2022 and August 2, 2023."°

25, On September 18, 2023, the Receiver received a conditional offer to purchase from AAA Exchange
Edmonton Ltd., operating as Subserious Autoworks (the “Purchaser’). The Receiver and the
Purchaser negotiated a revised, unconditional offer which was ultimately accepted by the Receiver
on December 6, 2023.20

M. ISSUES

26. The issues to be determined by this Honourable Court are whether it is appropriate and
reasonable in the circumstances:
(a) to approve the Receiver's acceptance of the Sale Agreement and to seal the Confidential
Appendices; and
(b) to approve the passing of accounts for the fees and disbursements of the Receiver and its
independent legal counsel, Dentons Canada LLP.

14 |bid at para 44.

15 |bid at para 46.

16 Ibid at para 47.

17 |bid at para 48.

18 |bid at para 49.

1 Ibid at para 50.

20 |pid at para 52.
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IV. ARGUMENT
A. Approval and Ratification of Sale Agreement
27. The Bankruptcy and Insolvency Act permits the Court to appoint a receiver to do any of

the following:

(@) take possession of all or substantially all of the property of an insolvent person used in

relation to the business carried on by the insolvent person;

(b)  exercise any control that the Court considers advisable over the property and over the

insolvent corporation’s business; and

(c) take any other action that the Court considers advisable.?!

28. In carrying out its duties and exercising its powers, a receiver has an obligation to deal

with an insolvent company's property in a commercially reasonable manner.22

29. The criteria to be applied when considering the approval of a sale or, in this case,
recommended by a receiver were first set out by the Ontario Court of Appeal in Royal Bank v
Soundair Corp.2? When considering whether a proposal accepted by a receiver should be
approved and ratified by the Court, the Court is to consider and determine:

(a) whether the receiver made sufficient effort to get the best price and has not acted

improvidently;

(b)  the interests of all parties;

(c) the efficacy and integrity of the process by which offers were obtained; and

(d)  whether there has been unfairness in the working out of the process.

30. The Alberta Courts have adopted these criteria and have applied them in receivership

21 Bankruptcy and Insolvency Act, RSC 1985, c B-3 CB/A"), s. 243(1) [TAB 2].

2 BIA, s. 247 [TAB 2]

23 Royal Bank v Soundair Corp. (1991), 1991 CarswellOnt 205, 7 CBR (3d) 1, 83 OLR (4'") 76 at para 16
[Soundair] [TAB 3]; Pricewaterhousecoopers Inc. v 1905393 Alberta Ltd., 2019 ABCA 433 at paras 10-12
[PwC][TAB 4]
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31.

32.

proceedings onh numerous occasion.?

It has been further acknowledged that the Court must place a great deal of confidence in
the actions taken and in the opinions formed by a receiver, and should assume that a receiver is

acting properly unless the contrary is clearly shown.25

If the Court is satisfied that the receiver has acted providently in its efforts to sell the
debtor's assets, the case law instructs that the Court should approve the sale in question, as
the Court provides deference to the Court-appointed receiver, assuming that the receiver's
course of action and recommendation is appropriate and nothing contrary is shown. To
order otherwise improperly calls into question the receiver's expertise and authority in the
receivership process, thereby compromising both the integrity of the sales process and

undermining commercial certainty .28

i. Sufficient Effort

33.

34.

35.

36.

37.

38.

The Receiver submits that it has made sufficient effort to market the Lands and the

Equipment.

The Receiver initiated the ROP process for the Lands and the Equipment and received
various proposals as a result in respect to the Lands and the Equipment.

After considering all proposals to list the Lands and the Equipment, the Receiver engaged

NAIl. The Lands and the Equipment were publicly listed for sale on August 10, 2022.

The Receiver submits that the marketing efforts it has undertaken are "sufficient" as contemplated

in the Soundair criteria.

ii. Interest of All Parties

Courts have acknowledged that a Receiver's primary concern should be to protect the

interest of the debtor's creditors.?’

In considering the "interest of all parties”, Courts have recognized that a receiver's duty to act in

2% Computershare Trust Company of Canada v Venti Investment Corporation, 2011 ABQB 726 at para 3
[TAB 5].

25 Soundair supra, at para 14 [TAB 4].

26 Soundair, supra at paras 14 and 43; PwC, supra at paras 10 and 12-14.

27 Cobrico Developments Inc. v Tucker Industries Inc., 2000 ABQB 766 at paras 22 and 27 [TAB 6].
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39.

40.

41.

42.

43.

44.

45,

46.

47.

48.

the interests of the general body of creditors does not necessarily mean that the majority rules.
Rather, the receiver must consider the interest of all creditors and then act for the benefit of the

general body.28
The Debtor's largest creditor, BMO, supports the Receiver's acceptance of the Sale Agreement.

The Receiver is of the opinion that the Sale Agreement provides a fair and reasonable recovery
to the benefit of all of the creditors and is in line with the fair market value of the Lands and the

Equipment.

In these circumstances, it is commercially reasonable and in the best interest of the Debtor's
stakeholders that the Sale Agreement receive court-approval.

iii. The Efficacy and Integrity of the Process

When dealing with property of an insolvent corporation, the Court should assume that a receiver
has acted properly unless the contrary is clearly demonstrated.?®

The Receiver submits that the listing and sale of the Lands and the Equipment was
conducted in a fair and transparent manner.

The Receiver requested listing proposals for the Lands and the Equipment from numerous
prospective purchasers, including auctioneers, commercial brokers, liquidators, and competitors
of the Debtor and publicly listed the Lands and the Equipment with NAI.

The Receiver is not aware of any allegations by any party that the listing and sale of the Lands

and the Equipment was viewed as unfair or that it was conducted improvidently.

The Receiver submits that the listing and sale of the Lands and the Equipment was conducted
with both efficacy and integrity.

iv. Unfairness in the Process

The Receiver submits that it acted reasonably, prudently, fairly, and not arbitrarily in conducting
the listing and sale of the Lands and the Equipment. The Receiver accepted the Sale Agreement
in good faith with a view to maximizing the recovery for all of the creditors of the Debtor.

Based on the forgoing, the Receiver submits that the Soundair criteria have been satisfied by
the Receiver and that the Receiver has acted in a commercially reasonable manner in accepting
the Sale Agreement.

28 Alberta Treasury Branches v Elaborate Homes Ltd., 2014 ABQB 350 [Elaborate Homes] at para 61
[TAB 7] citing Scanwood Canada Ltd., Re, 2011 NSSC 189, 305 NSR (2d) 34.
2 Crown Trust Co. et al Rosenberg et al (1986), 60 OR (2d) 87 (Ont HC) at paras 66-70 and 77 [TAB 8].
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49.

50.

51.

52.

53.

54.

10

It is therefore respectfully submitted that the Court should grant an Order approving and ratifying
the Receiver's acceptance of the Sale Agreement.

B. Sealing of Confidential Appendices

As part of the Order approving and ratifying the Sale Agreement, the Receiver seeks a sealing
order with respect to the Confidential Appendices to the First Report.

The Court's authority to grant sealing orders is contemplated under Rule 6.28 and Division 4 of
Part 6 of the Alberta Rules of Court.®

The seminal case of Sierra Club of Canada v Canada (Minister of Finance) previously provided
the guiding principles in granting sealing orders and publications bans. Justice lacobucci for the
Court accepted that a confidentiality or sealing order could be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important interest, including
a commercial interest, in the context of litigation because reasonably alternative measures will

not prevent the risk; and

(b) the salutary effects of the confidentiality order outweigh its deleterious effects, including the
effects on the right to free expression, which includes public interest in open and accessible

court proceedings.3!

However, in 2021, the Supreme Court of Canada reformulated the legal test as follows in Sherman
Estate v Donovan:

(1) court openness poses a serious risk to an important public interest;

(2) the order sought is necessary to prevent this serious risk to the identified interest because

reasonably alternative measures will not prevent this risk; and
(3) as a matter of proportionality, the benefits of the order outweigh its negative effects.32

However, it is important to note that the Court in Sherman Estate v Donovan stated that the
reformulation of the test for a sealing order did not alter the essence of the test for a sealing order
as previously set out in Sierra Club of Canada v Canada (Minister of Finance).33

30 Alberta Rules of Court, AR 124/2010, Division 4 of Part 6 including Rule 6.28 [TAB 9]
31 Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 45 [TAB 10]

32 Sherman Estate v Donovan, 2021 SCC 25 at para 38 [TAB 11].
33 |bid at para 38.
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55,

56.

57.

58.

59.

60.

61.

11

In the insolvency context, it is common when assets are being sold pursuant to a court process to
seal various bids and other commercially sensitive material, such as valuations, in case a further
bidding process is required should the transaction being approved falls through.4

The Ontario courts have further noted that sealing orders in this context are normally granted
to maintain fair play so that competitors and potential purchasers do not obtain an unfair
advantage by obtaining such information while others have to rely on their own resources.

In Alberta Treasury Branches v Elaborate Homes Ltd., Justice K.G. Nielsen (now Acting Chief
Justice) accepted the reasons and rational of the Ontario Courts and acknowledged that it is
common practice in the insolvency context that information relating to the sale of the assets of an
insolvent corporation be kept confidential until after the sale is completed pursuant to a court

order.3

The Receiver submits that in these circumstances it is necessary to seal the Confidential
Appendices to prevent a real and substantial risk of harm to the Debtor's commercial interests.
The Confidential Appendices contain sensitive information related to the value and sales process
for the Lands and the Equipment. If such information was to be made public, any subsequent sale
process by the Receiver could be compromised to the detriment of the Debtor and the Debtor's

creditors.

Release of the information prior to the conclusion of the sale of the Lands and the Equipment may
cause irreparable harm to the fairness of any further sales process of the Lands and the
Equipment. This would negatively impact the stakeholders of the Debtor, who have an interest in
ensuring the highest value possible is received for the Lands and the Equipment.

The Receiver further submits that salutary effects of a sealing of the Confidential Appendices
outweigh any deleterious effects that may be caused by the sealing.

The sealing of the Confidential Appendices is essential to the Receiver satisfying the Soundair
principles as required by this Court, and therefore it is both reasonable and appropriate
for the Court to seal the Confidential Appendices on the Court Record.

34 [ ook Communications Inc v Look Mobile Corp. 2009 CarswellOnt 7952 (Ont SCJ) [Commercial List] at
para 17 [TAB 12]

35 887574 Ontario Inc v Pizza Pizza Ltd, 1994 CarswellOnt 1214, [1994] OJ No 3112 at para 6 [TAB 13]
36 Elaborate Homes supra. at para 54 [TAB 7]
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62.

63.

64.

12

C. Approval of Fees

With respect to the approval of the Receiver’s fees and that of its counsel, the Ontario Court of
Appeal in Bank of Nova Scotia v Diemer, and followed by this Court in Servus Credit Union Ltd. v
Trimove Inc., held that in determining whether to approve the fees of a receiver and its counsel,
the Court should consider whether the remuneration and disbursements incurred in carrying out
the receivership were fair and reasonable. The focus of the fair and reasonable test should be on
what was accomplished, not on how much time it took. The following factors are a useful guide

but are in no way exhaustive:

(a) the nature, extent and value of the assets;

(b) the complications and difficulties encountered; the degree of assistance provided by the
debtor;

(c) the time spent;

(d) the receiver’s knowledge, experience and skill;

(e) the diligence and thoroughness displayed;

(f) the responsibilities assumed;

(g) the results of the receiver’s efforts; and

(h) the cost of comparable services when performed in a prudent and economical madder.®”
Attached as Appendix “F”, Exhibit “A” to the First Report, are details of the Receiver’s fees and
expenses along with the Receiver's time dockets for the period of March 1, 2022 to November 30,
2023. The Receiver believes that the accounts are reasonable, taking into consideration the

services that were provided, and seeks approval and a passing of these accounts in accordance
with the terms of the Receivership Order.

Attached as Appendix “F”, Exhibit “B” to the First Report, is a summary of the invoices submitted
by the Receiver's independent legal counsel, Dentons Canada LLP, for legal services provided to
date. The Receiver believes that the accounts are reasonable, taking into consideration the
services that were provided, and seeks approval and a passing of accounts in accordance with

the terms of the Receivership Order.

37 Bank of Nova Scotia v Diemer, 2014 ONCA 851 at paras 33 and 45 [TAB 14]; Servus Credit Union Ltd.
v Trimove Inc., 2015 ABQB 745 at para 6 [TAB 15].
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V. RELIEF CLAIMED

65. Based upon the materials filed and the foregoing submissions, the Receiver respectfully requests:

(a) an Order approving the Sale Agreement between the Receiver and AAA Exchange Edmonton
Ltd, operating as Subserious Autoworks, for the sale of the Lands and the Equipment to the
Purchaser, including the sealing of the Confidence Appendices to the First Report of the
Receiver;

(b) an Order passing of accounts for the fees and disbursements of the Receiver and its
independent legal counsel, Dentons Canada LLP; and

(c) such further or other relief as may be requested of the Court by the Receiver.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 15™ DAY OF JANUARY, 2024

DENTONS CANADA LLP

1 — -
Per: o —

-;‘«‘\g\-Dean A. Hitesman/Kurtis P. Letwin
‘Legal Counsel for the Applicant, MNP Ltd.,
in its capacity as Court-appointed Receiver
of 608772 Alberta Ltd, operating as
Birchwood Auto Body and 1943969 Alberta
Ltd., and not in its personal capacity.
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CERTIFIED E . Whaator .
by the Court Clerk as a true copy of the

document digitally filed on May 3, 2022

2203-04703

COURT COURT OF QUEEN'S BENCH OF ALBERTA

JUDICIAL CENTRE EDMONTON

PLAINTIFF BANK OF MONTREAL

DEFENDANTS 608772 ALBERTA LTD. o/a BIRCHWOOD A
DARRELL PAYNE, VERA PAYNE, BRETT R
1943969 ALBERTA LTD.

DOCUMENT RECEIVERSHIP ORDER

ADDRESS FOR SERVICE ~ McCARTHY TETRAULT LLP
AND CONTACT 4000, 421 — 7™ Avenue SW
INFORMATION OF PARTY Calgary, AB T2P 4K9
FILING THIS DOCUMENT  Attention: Walker MacLeod / Nathan Stewart /
Erinn Wilson (Student-at-Law)
Tel:  403-260-3710 /3534 / 3682
Fax: 403-260-3501
Email: wmacleod@mccarthy.ca / nstewart@mccarthy.ca /
erinnwilson@mccarthy.ca

DATE ON WHICH ORDER WAS PRONOUNCED: May 3, 2022
LOCATION OF HEARING: Edmonton, Alberta
NAME OF JUDGE WHO MADE THIS ORDER: Justice S.D. Hillier

UPON the application (the “Application”) of Bank of Montreal (‘BMO”), in respect of
608772 Alberta Ltd. operating as Birchwood Auto Body (the “Borrower”) and 1943969 Alberta
Lid. (the “Corporate Guarantor”, the Borrower and the Corporate Guarantor are collectively
referred to as, the “Debtors”); AND UPON having read the Application, the Affidavit of Michelle
Madrigga, sworn on March 23, 2022 (the “Madrigga Affidavit"), and the Affidavit of Service of
Katie Doran, sworn on March 31, 2022 (the “First Service Affidavit"), the Supplemental Affidavit
of Service of Katie Doran, sworn on April 22, 2022 (the “Second Service Affidavit”), and the
Second Supplemental Affidavit of Service of Katie Doran, sworn on May 2, 2022 (the “Third
Service Affidavit”, the First Service Affidavit, the Second Service Affidavit, and the Third Service
Affidavit are collectively referred to as, the “Service Affidavits”), all filed; AND UPON reading the
consent of The Bowra Group Inc.(“Bowra”), to act as receiver and manager (the “Receiver”) of
the Debtors, filed; AND UPON hearing counsel for BMO, counsel for the proposed Receiver, and

any other counsel or other interested parties present;

004138/543294
MT MTDOCS 44222418v7



-2.

IT IS HEREBY ORDERED AND DECLARED THAT:

SERVICE

1.

The time for service of the Application and the Madrigga Affidavit is abridged, if necessary,
the Application is properly returnable today, service of the Application and the Madrigga
Affidavit on the service list (the “Service List") attached as Exhibit “A” to the First Service
Affidavit, in the manner described in the Service Affidavits, is good and sufficient, and no
other persons other than those listed on the Service List, are entitled to service of the

Application or the Madrigga Affidavit.

APPOINTMENT

2

3.

Pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the
“BIA"), and sections 13(2) of the Judicature Act, R.S.A. 2000, c. J-2, 99(a) of the Business
Corporations Act, R.S.A. 2000, c. B-9, and 65(7) of the Personal Property Security Act,
R.S.A. 2000, c. P-7, Bowra is hereby appointed Receiver, without security, of all of the
Debtors’ current and future assets, undertakings and properties of every nature and kind

whatsoever, and wherever situate, including all proceeds thereof (the “Property”).

RECEIVER’S POWERS

The Receiver is hereby empowered and authorized, but not obligated, to act at once in
respect of the Property and, without in any way limiting the generality of the foregoing, the
Receiver is hereby expressly empowered and authorized to do any of the following where

the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and all

proceeds, receipts and disbursements arising out of or from the Property;

(b) to receive, preserve and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent security
personnel, the taking of physical inventories and the placement of such insurance

coverage as may be necessary or desirable;

(c) to manage, operate and carry on the business of the Debtors, including the powers

to enter into any agreements, incur any obligations in the ordinary course of

004138/543294
MT MTDOCS 44222419v7



(h)

(i)

(k)

004138/543294

-3-

business, cease to carry on all or any part of the business, or cease to perform any

contracts of the Debtors;

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on whatever
basis, including on a temporary basis, to assist with the exercise of the Receiver's

powers and duties, including without limitation those conferred by this Order;

to purchase or lease machinery, equipment, inventories, supplies, premises or

other assets to continue the business of the Debtors or any part or parts thereof;

to receive and collect all monies and accounts now owed or hereafter owing to the
Debtors and to exercise all remedies of the Debtors in collecting such monies,

including, without limitation, to enforce any security held by the Debtors;
to settle, extend or compromise any indebtedness owing to or by the Debtors;

to execute, assign, issue and endorse documents of whatever nature in respect of
any of the Property, whether in the Receiver's name or in the name and on behalf

of the Debtors, for any purpose pursuant to this Order;

to undertake environmental or workers' health and safety assessments of the

Property and operations of the Debtors;

to initiate, prosecute and continue the prosecution of any and all proceedings and
to defend all proceedings now pending or hereafter instituted with respect to the
Debtors, the Property or the Receiver, and to settle or compromise any such
proceedings. The authority hereby conveyed shall extend to such appeals or
applications for judicial review in respect of any order or judgment pronounced in
any such proceeding, and provided further that nothing in this Order shall authorize
the Receiver to defend or settle the action in which this Order is made unless

otherwise directed by this Court;

to market any or all the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms and

conditions of sale as the Receiver in its discretion may deem appropriate;
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to sell, convey, transfer, lease, or assign the Property or any part or parts thereof

out of the ordinary course of business:

(i without the approval of this Court in respect of any transaction not
exceeding $20,000, provided that the aggregate consideration for all such

transactions does not exceed $50,000; and,

(i) with the approval of this Court in respect of any transaction in which the
purchase price or the aggregate purchase price exceeds the applicable

amount set out in the preceding clause,

and in each such case notice under subsection 60(8) of the Personal Property
Security Act, R.S.A. 2000, c. P-7 or any other similar legislation in any other

province or territory shall not be required.

to apply for any vesting order or other orders (including, without limitation,
confidentiality or sealing orders) necessary to convey the Property or any part or
parts thereof to a purchaser or purchasers thereof, free and clear of any liens or

encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined below)
as the Receiver deems appropriate all matters relating to the Property and the
receivership, and to share information, subject to such terms as to confidentiality

as the Receiver deems advisable;

to register a copy of this Order and any other orders in respect of the Property
against title to any of the Property, and when submitted by the Receiver for
registration this Order shall be immediately registered by the Registrar of Land
Titles of Alberta, or any other similar government authority, notwithstanding
Section 191 of the Land Titles Act, RSA 2000, c. L-4, or the provisions of any other
similar legislation in any other province or territory, and notwithstanding that the
appeal period in respect of this Order has not elapsed and the Registrar of Land
Titles shall accept all Affidavits of Corporate Signing Authority submitted by the

Receiver in its capacity as Receiver of the Debtors and not in its personal capacity;
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(p) to apply for any permits, licences, approvals or permissions as may be required by
any governmental authority and any renewals thereof for and on behalf of and, if

thought desirable by the Receiver, in the name of the Debtors;

(9) to enter into agreements with any trustee in bankruptcy appointed in respect of the
Debtors, including, without limiting the generality of the foregoing, the ability to

enter into occupation agreements for any property owned or leased by the Debtors;

(n to exercise any shareholder, partnership, joint venture or other rights which the

Debtors may have; and

(s) to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations;

and in each case where the Receiver takes any such actions or steps, it shall be
exclusively authorized and empowered to do so, to the exclusion of all other Persons,

including the Debtors, and without interference from any other Person (as defined below).

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4.

(i) The Debtors, (ii) all of their respective current and former directors, officers, employees,
agents, accountants, legal counsel and shareholders, and all other persons acting on their
instructions or behalf, and (iii) all other individuals, firms, corporations, governmental
bodies or agencies, or other entities having notice of this Order (all of the foregoing,
collectively, being “Persons” and each being a “Person”) shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall
grant immediate and continued access to the Property to the Receiver, and shall deliver
all such Property (excluding Property subject to liens the validity of which is dependent on

maintaining possession) to the Receiver upon the Receiver's request.

All Persons shall forthwith advise the Receiver of the existence of any books, documents,
securities, contracts, orders, corporate and accounting records, and any other papers,
records and information of any kind related to the business or affairs of the Debtors, and
any computer programs, computer tapes, computer disks or other data storage media
containing any such information (the foregoing, collectively, the “Records”) in that
Person's possession or control, and shall provide to the Receiver or permit the Receiver

to make, retain and take away copies thereof and grant to the Receiver unfettered access
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to and use of accounting, computer, software and physical facilities relating thereto,
provided however that nothing in this paragraph or in paragraph 6 of this Order shall
require the delivery of Records, or the granting of access to Records, which may not be
disclosed or provided to the Receiver due to the privilege attaching to solicitor-client
communication or documents prepared in contemplation of litigation or due to statutory

provisions prohibiting such disclosure.

If any Records are stored or otherwise contained on a computer or other electronic system
of information storage, whether by independent service provider or otherwise, all Persons
in possession or control of such Records shall forthwith give unfettered access to the
Receiver for the purpose of allowing the Receiver to recover and fully copy all of the
information contained therein whether by way of printing the information onto paper or
making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or
destroy any Records without the prior written consent of the Receiver. Further, for the
purposes of this paragraph, all Persons shall provide the Receiver with all such assistance
in gaining immediate access to the information in the Records as the Receiver may in its
discretion require including providing the Receiver with instructions on the use of any
computer or other system and providing the Receiver with any and all access codes,
account names, and account numbers that may be required to gain access to the

information.

NO PROCEEDINGS AGAINST THE RECEIVER

7.

No proceeding or enforcement process in any court or tribunal (each, a “Proceeding”),
shall be commenced or continued against the Receiver except with the written consent of

the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

8.

No Proceeding against or in respect of the Debtors or the Property shall be commenced
or continued except with the written consent of the Receiver or with leave of this Court
and any and all Proceedings currently under way against or in respect of the Debtors or
the Property are hereby stayed and suspended pending further Order of this Court,
provided, however, that nothing in this Order shall: (i) prevent any Person from

commencing a proceeding regarding a claim that might otherwise become barred by

004138/543294
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statute or an existing agreement if such proceeding is not commenced before the
expiration of the stay provided by this paragraph; and (ii) affect a Regulatory Body's
investigation in respect of the Debtors or an action, suit or proceeding that is taken in
respect of the Debtors by or before the Regulatory Body, other than the enforcement of a
payment order by the Regulatory Body or the Court. “Regulatory Body” means a person
or body that has powers, duties or functions relating to the enforcement or administration

of an Act of Parliament or of the legislature of a Province.

NO EXERCISE OF RIGHTS OF REMEDIES

9.

10.

All rights and remedies of any Person, whether judicial or extra-judicial, statutory or non-
statutory (including, without limitation, set-off rights) against or in respect of the Debtors
or the Receiver or affecting the Property are hereby stayed and suspended and shall not
be commenced, proceeded with or continued except with leave of this Court, provided,
however, that this stay and suspension does not apply in respect of any "eligible financial
contract" (as defined in the BIA), and further provided that nothing in this Order shall:

(a) empower the Debtors to carry on any business that the Debtors are not lawfully

entitled to carry on;
(b) prevent the filing of any registration to preserve or perfect a security interest;
(c) prevent the registration of a claim for lien; or

(d) exempt the Debtors from compliance with statutory or regulatory provisions

relating to health, safety or the environment.

Nothing in this Order shall prevent any party from taking an action against the Debtors
where such an action must be taken in order to comply with statutory time limitations in
order to preserve their rights at law, provided that no further steps shall be taken by such
party except in accordance with the other provisions of this Order, and notice in writing of

such action be given to the Receiver at the first available opportunity.

NO INTERFERENCE WITH THE RECEIVER

11. No Person shall accelerate, suspend, discontinue, fail to honour, alter, interfere with,
repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtors, except with the written consent of the
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applicable Debtor and the Receiver, or leave of this Court. Nothing in this Order shall
prohibit any party to an eligible financial contract (as defined in the BIA) from closing out

and terminating such contract in accordance with its terms.

CONTINUATION OF SERVICES

12. All persons having:
(a) statutory or regulatory mandates for the supply of goods and/or services; or

(b) oral or written agreements or arrangements with the Debtors, including without
limitation all computer software, communication and other data services,
centralized banking services, payroll services, insurance, transportation, services,

utility or other services to the Debtors,

are hereby restrained until further order of this Court from discontinuing, altering,
interfering with, suspending or terminating the supply of such goods or services as may
be required by the Debtors or exercising any other remedy provided under such
agreements or arrangements. The Debtors shall be entitled to the continued use of their
current premises, telephone numbers, facsimile numbers, internet addresses and domain
names, provided in each case that the usual prices or charges for all such goods or
services received after the date of this Order are paid by the Debtors in accordance with
the payment practices of the Debtors, or such other practices as may be agreed upon by
the supplier or service provider and each of the Debtors and the Receiver, or as may be
ordered by this Court.

RECEIVER TO HOLD FUNDS

13. All funds, monies, cheques, instruments, and other forms of payments received or
collected by the Receiver from and after the making of this Order from any source
whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date
of this Order or hereafter coming into existence, shall be deposited into one or more new
accounts to be opened by the Receiver (the “Post Receivership Accounts”) and the
monies standing to the credit of such Post Receivership Accounts from time to time, net
of any disbursements provided for herein, shall be held by the Receiver to be paid in

accordance with the terms of this Order or any further order of this Court.

004138/543294
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EMPLOYEES

14.

15.

Subject to employees’ rights to terminate their employment, all employees of the Debtors
shall remain the employees of the Debtors until such time as the Receiver, on the Debtors’
behalf, may terminate the employment of such employees. The Receiver shall not be liable
for any employee-related liabilities, including any successor employer liabilities as
provided for in section 14.06(1.2) of the BIA, other than such amounts as the Receiver
may specifically agree in writing to pay, or in respect of its obligations under sections
81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act, S.C. 2005,
c.47 (“WEPPA").

Pursuant to clause 7(3)(c) of the Personal Information Protection and Electronic
Documents Act, S.C. 2000, c. 5, the Receiver shall disclose personal information of
identifiable individuals to prospective purchasers or bidders for the Property and to their
advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a “Sale”). Each prospective purchaser or bidder
to whom such personal information is disclosed shall maintain and protect the privacy of
such information and limit the use of such information to its evaluation of the Sale, and if
it does not complete a Sale, shall return all such information to the Receiver, or in the
alternative destroy all such information. The purchaser of any Property shall be entitled to
continue to use the personal information provided to it, and related to the Property
purchased, in a manner which is in all material respects identical to the prior use of such
information by the Debtors, and shall return all other personal information to the Receiver,

or ensure that all other personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

16. (a) Notwithstanding anything in any federal or provincial law, the Receiver is not
personally liable in that position for any environmental condition that arose or
environmental damage that occurred:

(i) before the Receiver's appointment; or,

(i) after the Receiver's appointment unless it is established that the condition
arose or the damage occurred as a result of the Receiver's gross
negligence or wilful misconduct.
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(b) Nothing in sub-paragraph (a) exempts a Receiver from any duty to report or make

disclosure imposed by a law referred to in that sub-paragraph.

(c) Notwithstanding anything in any federal or provincial law, but subject to sub-

paragraph (a) hereof, where an order is made which has the effect of requiring the

Receiver to remedy any environmental condition or environmental damage

affecting the Property, the Receiver is not personally liable for failure to comply

with the order, and is not personally liable for any costs that are or would be

incurred by any person in carrying out the terms of the order,

(i)

(i)

004138/543294
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if, within such time as is specified in the order, within 10 days after the order
is made if no time is so specified, within 10 days after the appointment of
the Receiver, if the order is in effect when the Receiver is appointed, or

during the period of the stay referred to in clause (ii) below, the Receiver:
A. complies with the order, or,

B. on notice to the person who issued the order, abandons, disposes
of or otherwise releases any interest in any real property affected

by the condition or damage;

during the period of a stay of the order granted, on application made within
the time specified in the order referred to in clause (i) above, within 10 days
after the order is made or within 10 days after the appointment of the

Receiver, if the order is in effect when the Receiver is appointed, by,

A the court or body having jurisdiction under the law pursuant to which

the order was made to enable the Receiver to contest the order; or,

B. the court having jurisdiction in bankruptcy for the purposes of

assessing the economic viability of complying with the order; or,

if the Receiver had, before the order was made, abandoned or renounced
or been divested of any interest in any real property affected by the

condition or damage.
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LIMITATION ON THE RECEIVER’S LIABILITY

17.

Except for gross negligence or wilful misconduct, as a result of its appointment or carrying
out the provisions of this Order the Receiver shall incur no liability or obligation that
exceeds an amount for which it may obtain full indemnity from the Property. Nothing in
this Order shall derogate from any limitation on liability or other protection afforded to the
Receiver under any applicable law, including, without limitation, Section 14.06, 81.4(5) or
81.6(3) of the BIA.

RECEIVER'S ACCOUNTS

18.

19.

20.

The Receiver and counsel to the Receiver shall be paid their reasonable fees and
disbursements, in each case, incurred at their standard rates and charges. The Receiver
and counsel to the Receiver shall be entitled to the benefits of and are hereby granted a
charge (the “Receiver’s Charge”) on the Property, which charge shall not exceed an
aggregate amount of $50,000, as security for their professional fees and disbursements
incurred at the normal rates and charges of the Receiver and such counsel, both before
and after the making of this Order in respect of these proceedings, and the Receiver’s
Charge shall form a first charge on the Property in priority to all security interests, trusts,
deemed trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any
Person but subject to section 14.06(7), 81.4(4) and 81.6(2) and 88 of the BIA.

The Receiver and its legal counsel shall pass their accounts from time to time.

Prior to the passing of its accounts, the Receiver shall be at liberty from time to time to
apply reasonable amounts, out of the monies in its hands, against its fees and
disbursements, including the legal fees and disbursements, incurred at the normal rates
and charges of the Receiver or its counsel, and such amounts shall constitute advances

against its remuneration and disbursements when and as approved by this Court.

EFUNDING OF THE RECEIVERSHIP

21.

The Receiver be at liberty and it is hereby empowered to borrow by way of a revolving
credit or otherwise, such monies from time to time as it may consider necessary or
desirable, provided that the outstanding principal amount does not exceed $100,000 (or
such greater amount as this Court may by further order authorize) at any time, at such
rate or rates of interest as it deems advisable for such period or periods of time as it may

arrange, for the purpose of funding the exercise of the powers and duties conferred upon
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MT MTDOCS 44222419v7



-12-

the Receiver by this Order, including interim expenditures. The whole of the Property shall
be and is hereby charged by way of a fixed and specific charge (the “Receiver's
Borrowings Charge") as security for the payment of the monies borrowed, together with
interest and charges thereon, in priority to all security interests, trusts, deemed trusts,
liens, charges and encumbrances, statutory or otherwise, in favour of any Person, but
subordinate in priority to the Receiver's Charge and the charges set out in sections
14.06(7), 81.4(4) and 81.6(2) and 88 of the BIA.

22. Neither the Receiver's Borrowings Charge nor any other security granted by the Receiver
in connection with its borrowings under this Order shall be enforced without leave of this
Court.

23. The Receiver is at liberty and authorized to issue certificates substantially in the form
annexed as Schedule “A” hereto (the “Receiver's Certificates”) for any amount borrowed
by it pursuant to this Order.

24, The monies from time to time borrowed by the Receiver pursuant to this Order or any
further order of this Court and any and all Receiver's Certificates evidencing the same or
any part thereof shall rank on a pari passu basis, unless otherwise agreed to by the holders
of any prior issued Receiver's Certificates.

25. The Receiver shall be allowed to repay any amounts borrowed by way of Receiver’s
Certificates out of the Property or any proceeds, including any proceeds from the sale of
any assets without further approval of this Court.

ALLOCATION

26. Any interested party may apply to this Court on notice to any other party likely to be
affected, for an order allocating the Receiver's Charge and Receiver's Borrowings Charge
amongst the various assets comprising the Property.

GENERAL

27. The Receiver may from time to time apply to this Court for advice and directions in the
discharge of its powers and duties hereunder.

28. Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by this
Court, the Receiver will report to the Court from time to time, which reporting is not required
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to be in affidavit form and shall be considered by this Court as evidence. The Receiver's
reports shall be filed by the Court Clerk notwithstanding that they do not include an original

signhature.

Nothing in this Order shall prevent the Receiver from acting as a trustee in bankruptcy of
the Debtor,

This Court hereby requests the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada or in any foreign jurisdiction to give effect
to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an
officer of this Court, as may be necessary or desirable to give effect to this Order, to grant
representative status to the Receiver in any foreign proceeding, or to assist the Receiver

and its agents in carrying out the terms of this Order.

The Receiver be at liberty and is hereby authorized and empowered to apply to any court,
tribunal, regulatory or administrative body, wherever located, for the recognition of this
Order and for assistance in carrying out the terms of this Order and that the Receiver is
authorized and empowered to act as a representative in respect of the within proceedings

for the purpose of having these proceedings recognized in a jurisdiction outside Canada.

The Plaintiff shall have its costs of this application, up to and including entry and service
of this Order, provided for by the terms of the Plaintiff's security or, if not so provided by
the Plaintiff's security, then on a substantial indemnity basis, including legal costs on a
solicitor-client full indemnity basis, to be paid by the Receiver from the Debtors' estates

with such priority and at such time as this Court may determine.

Any interested party may apply to this Court to vary or amend this Order on not less than
7 days' notice to the Receiver and to any other party likely to be affected by the order

sought or upon such other notice, if any, as this Court may order.

34.

The Receiver shall establish and maintain a website in respect of these proceedings at
https://www.bowragroup.com/client/608772-alberta-ltd/ (the “Receiver’s Website") and

shall post there as soon as practicable:
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(a) all materials prescribed by statue or regulation to be made publically available; and

(b) all applications, reports, affidavits, orders and other materials filed in these
proceedings by or on behalf of the Receiver, or served upon it, except such
materials as are confidential and the subject of a sealing order or pending

application for a sealing order.
35. Service of this Order shall be deemed good and sufficient by:
(a) serving the same on:

(i) the persons listed on the service list created in these proceedings or

otherwise served with notice of these proceedings;
(i) any other person served with notice of the application for this Order;

(iii) any other parties attending or represented at the application for this Order;

and,
(b) posting a copy of this Order on the Receiver's Website,

and service on any other person is hereby dispensed with.

36. Service of this Order may be effected by facsimile, electronic mail, personal delivery or
courier. Service is deemed to be effected the next business day following transmission or

delivery of this Order.

e S < R

Justice of the Court of Queen's Bench of Alberta
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SCHEDULE “A” TO THE RECEIVERSHIP ORDER
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT: $

1. THIS IS TO CERTIFY that The Bowra Group Inc., the receiver and manager (the
“Receiver”) of all of the assets, undertakings and properties of 608772 Alberta Ltd.
operating as Birchwood Auto Body (the “Borrower”) and 1943969 Alberta Ltd. (the
“Corporate Guarantor”, the Borrower and the Corporate Guarantor are collectively
referred to as, the “Debtors”) appointed by Order of the Court of Queen's Bench of Alberta
and the Court of Queen’s Bench of Alberta in Bankruptcy and Insolvency (collectively, the
“Court") dated the 3™ day of May, 2022 (the “Order”) made in action number 2203-04703,
has received as such Receiver from the holder of this certificate (the “Lender”) the
principal sum of $e, being part of the total principal sum of $e that the Receiver is

authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily] [monthly not in advance on the e
day of each month] after the date hereof at a notional rate per annum equal to the rate
of [e] per cent above the prime commercial lending rate of Bank of Montreal from time to

time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Receiver pursuant
to the Order or to any further order of the Court, a charge upon the whole of the Property
(as defined in the Order), in priority to the security interests of any other person, but subject
to the priority of the charges set out in the Order and the Bankruptcy and Insolvency Act,
and the right of the Receiver to indemnify itself out of such Property in respect of its

remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at [e].
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5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the
Receiver to any person other than the holder of this certificate without the prior written

consent of the holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of
the Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum

in respect of which it may issue certificates under the terms of the Order.

DATED the day of .20

THE BOWRA GROUP INC., solely in its
capacity as Receiver of the Property (as
defined in the Order), and not in its
personal capacity

Per:

Name:
Title:
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biens sont visée par le préavis qui doit ére donné par la
créancier gamnti awe termes do paragraphe 244(1), Ie txi-
‘bunal ne peut faire In noriration avant expiration d'un
dflai do dixjours aprés Venvoi do ce préavis, & moina :

curranyrs My 7.201%
Lax ementhdon Mey T, W16
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Lunkripicy ard inaolversy
PART IO Fecured Cadioo a0 Recolvns
Bac¥ors #4-248 — =

Raceiver’s interim reports

{2} 4 receiver shall, in accordance with the General
Rules, proparc farther interim reports colating to tho ce-
ceivErship, and shall provide copies thereof to the Supsc-
intendentand

In) to the insolvent person or the truatee (in the casa
of abankrupt); and

(b} to any creditor of the insolvent person or the-

bankeupt who requests a copy &t any time up to six
months after the end of the receiverhin.

Réceiver's tinal repdrt end statdment of ecoounts

(3) A raceiver shall, forthwith after completion of duties
B3 receiver, prepare a final repoct and | statement of ac-
counts, in the prastribed forrn and conteining tho pre

seribed information relating to the receivecship, and shall
for';]\wiﬂl provide a copy thereof to the Superintendent
i

{0} to the insolvent person er tha trustee (in the case
of e bankrupt); and

(b} to any creditor of the insolvent person or the
bankrupt who requests & copy at any lime up to six
montha after the end of the receivership.

192,20 89

Goad faith, ate.
247 A receivershall

{a) acthonestly endin good faith; and

(b} deal with the property of tha insolveril person or
the bankrupt in a coramarcially raasonable mannar,

1097,a 22,4 |

Pow@re of court

248 (1) Where the court, on the egplication of the Su-
porintendent, the insolvent person, the trustee (in the
cage of a bankrupt), & receiver or a ereditor, s satisfied
that the secured creditor, the recejver or the insglyent
person ¢ failing oc has fafled to carry ont any duty im-
posed by sectione 244 t0 247, the court mey make an or-
der, on such terms as it conaidetu proper,

() directing the secured ‘creditor, ceceiver or insol-
vent person, as the case may be, to cury outthat dity,

e}

{b) restraining the secured creditor or receiver, ad the
casa may be, from realizing or otherwise dealing with
the property of the insolvent person or bankropt until
that duty has baen carried out,

Cwrentlo Mey ¥ 2019
Lem emdncud sn Mey 2, 018

Fridara eriragivabiind
PATITIE Wi Cudarcima porsnle = sgquaction
Artldm-244-248— - —

Rapports provisolras

(2) Le séqdestra doit, conformément aux Régles génd-
reles, établir des rapports provisoires suppldmeataires
portent suc son mandst et en fourmnir un exernplaira R
sarintendant, A Ta personne insolvablo ou, dans s cas
d'un feilli, an syndic at & tout créancier da la personnein-
solveble ou du failli qui en demands un exernpleire dans
les gix moiz suivant1d fin du mandat du séquertre.

Rapport définitif et éint de comptes

{3) Das qu'il cesse d'occuper ses fonctions, Is séquestre
&teblit, enla forme prescrite, un rapport difinitif et un
état de comptea contanant Iey ronseignements prascrits
relativement A T'exercice de zes athibutioos; il en trang-
rnet sang délai une copie au surintendant et :

a) A la personne insolveble ou, en cas de frillite, au
syndic;

b) 4 tout aéandier ds I8 personne insolvable on du
failli qui en fait la demendaau plus tard six mois aprés
que [e sbqiestre a complété V'exercice de ¢es attribu-
tons enl2spbee.

1992, ch 27, 97 9

Obligation da dilijence

247 Le céquédtrs doit gdrer [na biena do'la pervonnain-
solvable ou du failli en toute hannéteté et de honne foi, et
eelon des pratignas commerciales raisonnablés,

9% & A e 0@

Pouvoirs du tribunal

248 (1) S'l est convaincu, A |a suite d'una dermande du
surintendant, de la personne insolyeble, da syndic — en
cas de faillite —, du séquestra ou d'un crdancier qus le
crédncier garant, le-séquestra ou la personné inaolvable
ne 36 canforme pas ou né s’est pas confocind & "une oo
T'antra des obligatione qua Juiimposantles articles 244 3
247, le tribons] pedt, ame conditions gu'i] estime indi-
quées :

a) ordonnar au créancier garant, auséquestre ao Ala
personne insolvabls dé se cariforiner & ses cbligations;

b) intardire au créancier garanti ou au séquestre de
réaliszr leabiens de Ja peraonnea insolyable ou du failli,
ou de faire toutes autres opérutions & 1éur dgacd, Jua-
qu'd ce qu'i 3= 301t conformé A sas obiipationia.

T Ajour ou'7 mal 21058
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Most Negative Treatment: Dlstihguished
Most Recent Distingaished: PCAS Patlent Care Awtornatlon Services Inc, Re | 2012 ONSC 3367, 2012 CurswellOut

7248, 91 CH.R..(5th) 285, 216 A.CW S. (3d) 551 | (Ont, 8.C.J. [Commerelal List], Itm 9, 2012)

1991 CarswellOnt 20p
Qntarip Court of Appael

Roysl Bank v, Soundair Coxp.

1991 CarswellOnt 205, [1994] O, No. 1197, 17 A.C.W.S. (3d) 1178,
46 0.AC.391,40R. (3d)1,7 CB.R. (gd) 1, 83 D.LR. (4th) 76

ROYAL BANK OF CANADA (plaintiff/respondent) v. SOUNDAIR CORPORATION
(respondent), CANADIAN PENSION CAPITAL LIMITED (appellant)
and CANADIAN INSURERS' CAPITAL CORPORATION (appellant)

Goodman, MeXnluy anad Gelligmm JI.A.

HBeard: Jana 14, 12, 13 and 14, 1991
Judgment: July 3, 1991
Dackat: Doc. CA 318/92

Conussl: /, B. Berkow end 5. . Goldman , for appellants Canadian Pension Caplial Limlted and Canadlen Jnsurets
Capltal Corporatlon,

4, T. Morts, @.C. , ot Alr Canada.

L. AJ Barres and L E Ritehie | for plalntifirespondent Rayal Baok of Canada,

S.F. Dumphy and G. K Kefcheqon , for Brust & Yonng It recelver of respondent Soundatr Corporation,

W.G. Harton , for Ontatlo Baptess Limited,

N, Spies, foxr Frontler Alr Limlted,

Subject: Corpotate and Commerclal; Insolvency

Related Abridgment Classificaéions
Debiots and eredlitoss
VII Recelyats

VI1.6 Condnct and Nabllity of recelver

VIL6.a General conduct of tecelvar

Headuate
Recelvers < Conduct and Jlability of recctver — General eonduet of recelver
Coutt consldeting lts position when approving sib recommended by receivet.
8 Carp., which engaged i the alr transport tuslness, had a division known as AT, When 8 Cotp. sapericnced finanefal
difficultles, one of the seenred veeditors, who had an Interest i the asssts of AT, brought a motion for the appelntment
of a recelver. The recelvar was ardaxed to operate AT and ta sell i s 2 gping concern. The yecelver had two offers. It
accepted the offer made by OBL and refected an offer by 922 whichcontained an umaccsptable condition, Subscgrcntly,
9722 obtaloed s osdsr allowlng It to make a second offer yemoving the condition, The secuted eredlioss supgotted
arceplance of the 522 offer, The cottt approved the sale to OBL and dismisstd the motlon to approve the 922 offeh
An appeal was brought fom thls ordes. .

Held:
The appeal was dlsmlssed.

WaestawNexte cAuaoa. Copyight @ Thomten Reutere CsaedaLirisat oc e Toanvors {srchiding intfelcst coan dotements). Al dghis reservad



Royal Bank v. Sountalr Gorp, 1991 Carswal[Ont 205
V657 CareweliOnt 208, 118011 0.0, N0, 1157, 27 AuG,

Por Galllgan JA.: When a cotrt eppoins a recelver to use lts commercle) expertlas to sell an altline, 1t is iuescapable
that It Intanda to rely upon the receivet's expeettss and not upon Its own, The couxt chould bs eliuctant t sceond-gusss,

with the benefit of hinds(ght, the conaldzred bustnoss declslons made by lis receiver.
The copdurt of the Ivar shonld be reviewed i the light of tha spectfic mandate glven to him by the cort. The oxdor

..- hur af

eppointing the receiver did not say how the secelver was to negotiate the sale. The arder obv
the novsedl patnee of thy ascet balng sold, to Jeave the method of sale substantlatly to :ﬁm_.ﬁn»su nh..__nREzB
To determine whather a recelvar hog acted providently, the conduct of the tecelver shnuld be Jhed I fipht of the
loformntion the recslver had whet It agread to aceapt an affer, On the date the recelver accopted the OBL offer, 1t had
only twa offars; that of OHL, which was acceptabls, and that of 922, which contalned an nnaceaptabls candition. The
decision made was & sound out Ju the cicumstances. The seceiver made & sufficlent affort to oblab tho bast price, and
did not ect Improvidently.
The coutt must lse exlreme cautlon before it Intetfores with the proceas adaptad by a xecciver to sell an npuspal
assel, It Is bmpottant that prospeetive putchasees know that, If they ate acting lu goad falth, bergaln serlonsly withe
recelverand enter Jnto an agreement witht, & contbwill not ghtly intetfern with the commertlal judgment of lhe secelver
to sell the assals to them,
Por Eﬂ_n_& T.A, (coamctlng bu the rosult): It is muost pubonzﬁ.. that the .Euw..:.v. of procedurcs followed by court-
be protected o the | of both {al ty and the Jutnce confidenca af business

P In thele & ._ﬁ with recelvers. In all vases, the court should curefully ‘sezutlnize the procadaes followed by the
recelver, While the procednrecaried omt by theseceivorin thiscass wax appraprlate, giveaths unfolding ofeventsandthe
unlque nature of the azset nvalved, 1t may not be 2 proceding that i3 lkely to be appropriais in many receivership sales.
Por Gavdman J.A, {dleseating): It was inprodent and unfair on the part of the recelver to Ipnote an offer fram an
Interssted patty which offered approximately triple the cish. down pagment withont plving a chates {o the offetor to
remove Lheconditiops or other terms whichmade the offerunaceeptable to the recelver, The offer accepteti by the tecelver
was Jmprovident and wnfale losofer 45 two crodltoss were concarned, .
Talle of Authoritles
Canes cansifered:

Beauty Cawellars of Caeda L1, Re (LS86), 58 CE.R. (N.8.) 237 (Ott, 8.C.)— refirred o

British Colionbig Davelagment Corp. v. Sput Cast Industries Lid, (1977), 26 C.D.R. (N.5.) 28, 5B.CL.R. %4 (8.C.}

~ refurred to

Canueron v, Batk of Neva Seotig (1981), 38 CBR. (N8.) 1, 45 N.5.R. (2d) 303, 86 A.PIR. 303 (CA.) —referrad to

Crown Truye Co, v. Rossiburg (1986), 67 CH.R., (1N.S.) 3200, 600 R, (2d) 87, 22 C.P.C. (2d) 131, 39DL.R. (4th)

s

596 (ELC)— applied
Safima brastreanis Ltd, v. Banke of Montreal (1995), 59 CBR, (N.8.) 42, 41 Al LR. (2d) |8, 65 AR. 372, 21
DL.R, (@4th) (C.A.}—roferred to
Saliciric, R (1946), 58 C.B.R. (N.5.) 245 (Ont 8.0 — referred fo
Seleirk, Re (0BT}, 64 CB.R, (N.5.) 140(0nt, 8.C) — rafirred o
Statuies considereds
Bmployment Slandacds Act, RS0, 1980, c. [37.

Environmental Protectlot Act, R.8.0. 1560, c. 141,
Appeal Borm opder approving sale of assets by recelver,

Gelfigan 1.4.=

L This ks an appsal fram the order of Roscnbiag §. made on May 1, 1991, By that order, ke appioved tho sale of
Alc Toronto ta Outarto Express Linlted and Fronler Alr Linlted, and be dimulssed a moton to approve an offer to
puchase Ale Toronte by 522246 Ontardn Linlied.

2 Tt L necowsaty at the outses to give some backgronnd 1o the dlsputs, Boundale Cotporation (*Scundali) Is a
catpomtlan engaged In the alr ttansport business. It has theee divisions, Ong of ther fs Alr Toronto, Alr Toronto

WasrwNat [ anaial ( g ncivickany Allrighly rasensad, x




Royal Bank v, 8ottndalr Gorp,, 1991 GarswellOnt 205
TG CarewellOnt 206, [1581] 0.1, N6, 1137, 5T ACW.S. (3] 1175, 48 OA.C. 32T.n
operates 2 sehednled alrllne fom Toronto to o tmmber of mid-aized clties la the Unked States of Amedea, Tts ronies
cetve as feeders to several of Alr Canada's souten. Purmiant to acommector apteement, AfrCanada providossomn seivices
to Aic Tosono and benefits from the fedor irafflc provided by k. Tha operational salatonshlp bstwean Alr Canada,
and Air Toronto Is 2 elose one,

3 Iithe lutter patt of 1989 and the parly part of 1950, Sonndai was in financiat difficnity, Soundar has two secured
creditors who have an luterest In the agsets of Alt Toronto, Ths Royal Bank of Catada (ths "Royal Rank) Is owed at
{east 565 milllon dollats, The appellants Caradian Peuslon Capital Limdted and Canadtan Tnsorcrs! Capltal Coxpoxation
(collzctively called "CCEL"} are owed approx!mately $9,500,000, Those creditors will have u deflciency expecied to ha

In excess 0f 350 million on the wipding up of Soundair.

4 On Apdl 26, 1990, upon the motlon of the Royal Bank, O'Bilcu I, appointed Brrst & Young Ine. (the “recelver™)
as xeceives of all of the assets, propesty and undettakings of Soundair, The order required the rweclyer to pparata Al
Tatonto and ssll It as a golng concern. Decause of the clase relatlonship between Alr Totonto and Alr Canads, It wes
contemplated that the recelver would obtate the asslstanse of Alr Canada to aperate Alz Taronto, The order anthorlzed

the ecelver:

{b) to enter Jnto confsaciual artangements with Alr Canida to retain a mamager or operator, Includlug Alr Canada,
to manags and operate Alr Totonto tnder the enpervisdon of Binst & Young Juc, until the completlon of the sale
of Alt Toronto te Alr Canada of other person.

Also because of the clase relationship, it was expected that Alr Canada would pnrchase Alr Toronto, To that end, the
ordsrof OBtlen 1. anthorlzad ¢he Recdlver:

(c) to negotiate and do all (hihps necessary or deslrable to complete 2’sals of Ale Tosonto to Alt Catada and, If
g sald to Alr Cannda cannat be completed, to nopotlate and sell Alr Toronts to another persow, subject to terms
aad couditlons appreved by this Cautrt.

5  Over a period of several weeks followlng that atder, negotintions directed towards ths male af Ale Toronto toolk
place botween the recolver and Afe Canadn. Alr Canada had e agresment with the recelves that It wonld have exclusive
negotlating rights during that period. I do not think It Is necessaty to review those negotlations, bmt 1 note that A
Canada had complete access to all of thn aper tions of Air Torontoand condneted due dillpence examlpatlons, It became

thoroughly acquainted with-every-aspect.of AleTornnto's-eperationss:

6 Those negotiations came to an end when an offer made by Alr Canazda on June 19, 1990, was considered
unsatiafactory by the recalver, The offer was nol nccepted and lapsed. Having regard to the tenor of Alr Canada’s
negotiating stance and a Ietter sent, by lis sollcitoes on Faly 20, 1990, 1 think that the secelver was eralhsntly reasonable
when [t decided that thate was uo xealistic posst Mty of eelling Air Toronto to Alr Canada,

7 The recclver thet looked clsewhsre, Alt Toronto’s feedor business Is vesy atiractlve, but it only has valie to &
national alrline, The recalver concltided reasonably, tharefote, that It was commorelally necessary for one of Camada's
two tiatlonal alrlines to be ibvolved in any sale of Alr Toronto, Realistlcally, there wete only two possitle putchases,
whether direct or Indirect. They wege Alr Carads and Canedlan Airdines Tntsstsational,

8  Itwas well known In the alr trapsport Industry that Alc Toronto was for sale, During the months fallowlng the
collapse of the negatiations with Aix Canada, the tecsiver trled vimccesshully to find vleble purchasees, In late 1990,
the recelver turned to Canadian Altlines Interhational, the only scallatic alternatlve. Negotiations began between therm.
Those negotiations led to a letter of lntent deted Febtnasy 11, 1990. On March 6, 1981, the recelyer received an offer
from.Onlatio Bxpress Limited and Frogtier Allines Limlted, who ats subsldlatles of Canadlay Alclines International.
Thix affer It called the OEL offer.
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Royai Bank v, Soundalr Gorp., 1899 CarawallOnt 205
1991 CerewsliCint 205, (1951 OLIL No. 1137, 27T ACWS. (38) 1978, 6 OAC. 1.

9 Inthe meantime, Alt Canada and CCFL wete havlng discussions about making an offer for the purchase of Alr
Toronto. They formed 922246 Ontarlo Limited ("522"} for the purpose of purchesing Al Toronto. On March 1, 1991,
CCFL wrotc to the recclveraaylbp that it proposed to make an offer. Ou March 7, 1991, Air Cauada and CCFL presentec
an offer to the recelyer In the pame of 922, Forconvenlence, lts offers are called tha “922 offegs

10 The first 92 offer contnlved 8 condltion which was unacceptable to the receiver, 1 will refer to that condltien In
more detall later. The receiver declined the 922 offer and on Marck 8, 1991, accepted (he OEL offer, Subscquently, 922
obtalned an order allowing it to make a tecond offer, It thet subsmltted aa offer which was vistually identical to that of
March 7, 1591, except that the unecceptable conditlon had been reroved.

1l The proceedings before Rosepberg J. then followed. He appraved the sale to OEL and dismissed a motlon for
the arceplance of the 922 offet. Before Rosenberg 1., and In thi court, hoth CCFL aod the Reyal Bank supported the

acceptatce of the second 922 offer.
12 There are otly two Issueswhich must be resolved [n this appéal. They are-
(L) Did the receiver act propeely when [Lentered Isto an ngresment © s¢ll Alr Toronto to OELY

(2) What effect does the support of the 922 offer by the secused creditors have og the resali?

13 I wilt deal with the two [ssues separately.
1. Did the Receiver Act Properly in Agreeing to Sell to OEL?

14  Before deallng with that issue, there are three general obseivations which I think Ishounld make, The first Is that
the sale of an alrllne as a golog coocern is & Yery complex process. The best method oF selling an alrline at the best price
Is something far removed from the expertise of acourt. When a coutt appolnts a recelver to use its corurmercial expertise
to gell an airline, It Is Inescapabla that it Intsnds to rely upon the receiver’s expertise and not upon its own, Therefore,
the court must place a great deal of confldence ia the actions taken and i the opinlons formed by the reeewver. [t should
also assume that the receiver is acting properly unless the contracy (s elendy shown. The second observation [s that the
court should be reluctant to second-guess, with the benefit of hindslght, the coasldered business declslons made by its
recelver. The thind obscervation which I wish to make |s that the conduct of the tecelver should be reviewed In the light

of thespecific mandate given to him by the const.

15 The order of O'Bsien J. provided chat Lf the receiver could not complete the sale {o Air Canada that {t was "'to
negotlate and sell Afr Toronto to anothec person.” The court did not say how the recelver was to nsgotlate the sale, It
dld ot say it was to call for bids or conduct anauction. It told the recelver to negotlate and sell. It obviously Intended,
because of the unusual bature of the asset belop soid, to leave the method of sale substaatially In the disctetion of the
recelver, [ think, therefors, that the court should not review minutely the process of the sale when, broadly speaking, it

appears to the coust Lo be a just process,

16 Asdid Rosenber>1., T adoptes correct the staterment made by Andenon J. ln Crown Trust Co. v. Rasenberg (1986),
S00R. (2487, 67 C.BR. (N.5.) 3200, 22 CP.C. (2d) 131,39 D.L.R. (dth) S526(H.C.) , at pp. 9254 [0 R}, of the dutles
which a court must perforra when deciding whether a seceiver wha has sold a property acled prapecly. When he sct out
Lthe court's dudles, he did not pmc them fo any order of priority, nor do I 1 summarize those dutizs as fallows:

1 It should consider whether the secelver has made a sufficlent efort to get the best price and has not acted
Improvidently.

2. It should consider the Interests of al] partles.

3. It should conslder the efficacy arnd inteprily of the process by which offers are obtained.

We-tlawheet canana Cuaynght @ Thonten Runer= Coandn Limnad of stz heanecra (excluding indra ducl o decimeri) Al nge rosred




Royal Bank v. Soundair Corp., 1981 CerswallOnt 205 o
1937 CarawellOnt 205, (1991] 0.J, No, 1937, 27 AC.W.S, (3d) 1978, 45 O.A.C, 321

4. It should consider whethar theee has been unfalmess in the workiog out of the process.
17 1intend to discuss the performance ofthoso dutles separately.
1. Did the Recelver make a sofficient effort to get the best price and did it act providestly?

I8 Haviog regard to the fact that it was highly unfikely that a cornmercially vlable zale could be made to anyone
but the two pationa) airlines, or to sorneone supported by elther of them, It s my view thae the recelver acted wisely
and reasonably when It negotiated only with Air Canada and Canadian Alrlines Interaational. Furthermore, when Alr
Canada sald that It would submit no further offers and gave the impression that it wonld not participate farther [n
the recelver's efforts to scll, the only course reasonably open to the recelver was o nepotiate with Canadian Alrlines
Internatlonal. Reallstically, thers was nowhere else to go but to Canadlan Airlines Intcruational, In do Jog so, it Is my
oplnlon thal the receiver made sufficlent efforts to sell the aidine.

19 VWhehthe recelver got the OEL offer on March §, 1991, It was over [0 months since it had been charged with the
sesponsibllity of selling Aft Toronto. Untll thep, the receiver had not tecetved one offerwhich It thought was acceptable:
ARersubstantial efotts tosell the alsliie over that perlod, [ find it dilflenltta think that therecelveracted Improvidently
i aceepting the only acceptahle offer which It had.

20 OunMarch8§, 199), the dats when the roeeiver acospted the OEL offer, it had oaly two offess, the OBL offer; whick
was acceptable, and the 922 offtr, which ontalned an unacceptable conditlon. Icannat see how the receiver, assiming
for e moment that the prlos was reasonable, could have done anything but aceept the OEL offer.

21 When declding whether a recelver had acted providently, the court should examioe the conduct of the recelver
in light of the Informatlon the receiver had when It agreed ta aceept an offer. In this case, the court should look at the
recelver's conduct in the light of ths Informontion it had when it made Jts declsian on Marh 8, 199}, The court should
be very cautlous before declding that the receiver’s conduet was improvident based upon ihformation which has come
Lo Jight after it rande its declslon, To d6 sq, ib my view, would derogate from the mandate 1o sell given b the recelver by
the order of O'Brien J. 1 agree with and adopt what was sald by Anderson J, Its Crowse Trust Co. v, Rosenberg , supra,
atp. 112 [O.R]:

Its decision wes made as 2 matter of business judgrust o she elements theravoliahle 1o it . 1t s of the very essence
of a receiver’s firction o make such judgments and in the making of thewm to act serlomly and responslbly so as
t¢ be prepared to stand behlnd them,

Lf the court were to ceject the recornmendation of the Receivar in any but tha most exceptional clrcumstances, it
would materally diminish and weaken the mle and function of the Recelver bothIn the perception of recelvers and
lo the perceptidn of any athets who might have occaslon to deal with thern. Tt would lead to the conclusion that
the decislon of the Receiver was of little welght and that the real decslon wes always made upon the motlon for
approval, That would be a conscquence suweptible of imraensely damaging resulis to the disposition of assets by

court-appoloted recelvers.

{Ernphasls added.]

22 Ialsoapree withandadopt what was sald by Macdénald J.A. In Cameron v, Bank of Nows Scouiz (1981), 38 C.B.R.
(N.5,) 1, 45W.5.R.(2d) 303, 86 A.P.R. 303 (CA.) ,atp. Il [CBR]:

In my opinlon if the declslon of the rectlver to enter luto an agreement of sale, subject to court appitoval, with
respect to certain assets Js seasonable and sound under the clrcumstances as ¢he e existing It should not be set
aside simply beoauac a later and higher bld bt imade. To d6 so wounld literally creaic cheos n Lhe commercial wordd
and recelvers end purchasers wounld never be surc they had & blnding agrvcmeat,

We-Hlawhlexl canaua Copnp ® Thonees Rauters Cannds Lunted or dg hoon o (encludng indradaol ouun o ) Minghio d




Royal Bank v. Soundair Corp., 1891 CarswellOnt 205
1991 CarswellOnt 205, [1991] ©.J. No. 1137, 27 A.C.W.S, (3d) 1178, 46 O.A.C. 321...

38 1am, therefore, of the opinion the the receiver made a sufficient effort to get the best price, and has not acted improvidently.
2. Consideration of the Interests of all Parties

39 It is well established that the primary interest is that of the creditors of the debtor: see Crown Trust Co. v. Rosenberg
, supra, and Re Selkirk , supra (Saunders J.). However, as Saunders J. pointed out in Re Beauty Counsellors , supra at p. 244
[C.B.R.], "it is not the only or overriding consideration.”

40  In my opinion, there are other persons whose interests require consideration. In an appropriate case, the interests of the
debtor must be taken into account. I think also, in a case such as this, where a purchaser bas bargained at some length and
doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken into account. While it is not
explicitly stated in such cases as Crown Trust Co. v Rosenberg , supra, Re Sefkirk (1986), supra, Re Beauty Counsellors , supra,
Re Selkirk (1987), supre, and (Cameron ), supra, I think they clearly imply that the interests of a person who has negotiated an
agreement with a court-appointed receiver are very important.

41  In this case, the interests of all parties who would have an interest in the process were considered by the receiver and
by Rosenberg J.

3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42 While it is accepted that the primary concemn of a receiver is the protecting of the interests of the creditors, there 1s
a secondary but very important consideration, and that is the integrity of the process by which the sale is effected. This is
particularly so in the case of a sale of such a unique asget as an airline as a going concern.

43 The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I refer to
Re Selkirk , supra, where Saunders J. said at p. 246 [CB.R.]:

In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the creditors
of the former bankrupt. A secondary but important considera tion is that the process under which the sale agreement is
arrived at should be consistent with commercial efficacy and integrity.

In that connection 1 adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal Division)
in Cameron v. Bank of N.5. (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), where he said at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with respect
to certain assets is reasonable and sound under the circumstances at the time existing it should not be set aside simply
because a later and higher bid is made. To do 50 would literally create chaos in the commereial world and receivers and
purchasers would never be sure they had a binding agreement. On the contrary, they would know that other bids could
be received and considered up unsil the application for court approval is heard — this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation rather than a private sale, I consider them to
be equally applicable to a negotiation process leading to a private sale. Where the court is concerned with the disposition of
property, the purpose of appointing a receiver is to have the receiver do the work that the court would otherwise have to do.

44 In Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 A.R. 372, 21
D.L.R. (4th) 473 at p. 476 [D.L.R.], the Alberta Court of Appeal said that sale by tender is not necessarily the best way to sell
a business as an ongoing concern. It went on to say that when some other method is used which is provident, the court should
not undermine the process by refusing to confirm the sale.

45  Finally, I refer to the reasoning of Anderson J. in Crown Trust Co. v Rosenberg , supra, at p. 124 [O.R.]:
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appraised values of hotels — Nevertheless, having regard to unique nature of property, incomplete construction of development
botel, difficulties with prospective purchasers in branding hofels in area ontside of major cenfre and area which was in midst
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APPEAL by appellants from Approval and Vesting Order which approved sale proposed in Asset Purchase Agreement between
receiver, PWC, and respondent, D Lid.

Per curiam:

1 The appellants sppeal en Approval and Vesting Order granted on May 21, 2019 which approved a sale proposed in the May
3, 2019 Asset Purchase Agreement between the Receiver, PriceWaterhouseCaopers, and the respondent, Ducor Properties Ltd
("Ducor™). The assets consist primarily of lands and buildings in Grande Praitie, Alberta described as a partially constructed
169 room full service hotel not currently open for business (the "Development Hotel") and a 63 room extended stay hotel
("Extended Stay Hotel") currently operating on the seme parcel of land (collectively the "Hotels"). The Hotels are owned by
the appellant, 1905393 Alberta Ltd, ("190") whose shareholder is the appellant, Stellar One Holdings Ltd, and whose president
and sole director is the appellant, David Podollan,

2 The respondent, Servus Credit Union Ltd ("Servus"), is 190's largest secured creditor. Servus provided financing to 190
for construction of the Hotels, On May 16, 2018, Servus issued a demand for payment of its outstending debt, As of June 29,
2018, 190 owed Servus approximately $23.9 million. That debt remains outstanding and, in fact, continues to increase because
of interest, property taxes and ongoing carrying costs for the Hotels incurred by the Receiver.

3 On July 20, 2018, the Receiver was appointed over all of 190's current and future assets, undertakings and properties.
The appellants opposed the Receiver's appointment primarily on the basis that 190 was seeking to re-finance the Hotels. That
re-financing has never materialized.

4 As a result, the Receiver sought in October 2018 to liquidate the Hotels. In typical fashion, the Receiver obtained an
appraisal of the Hotels, as did the respondents. After consulting with three national real estate brokers, the Receiver engaged the
services of Colliers International ("Colliers"), which recommended a structured sales process with no listing price and a fixed
bid submission date. While the sales process contemplated an exposure period of approximately six weeks between market
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Iaunch and offer submission deadline, Colliers had contacted over 1,290 prospective purchasers end agents using a variety of
mediums in the months prior to market Iaunch, exposing the Hotels to national hotel groups and individuals in the industry, ond
conducted sits visits and answered inquiries poscd by prospective buyers, Prospective purchasers provided feedback to Colliers
but that included concerns about the quality of construction on the Development Hotel.

5 The Receiver also engaged the services of an independent construction consultant, Entuitive Corporation, to provide
an estimate of the cost ta complete construction on the Development Hotel and to assist in decision-meking on whether to
complete the Development Hotel. In addition, the Receiver contacted a major international hotel franchise brand to obtain
input on prospective franchisees' views of the design and fixturing of the Development Hotel. The ability to brand the Hotels
is a significant factor affecting their marketability, Moreover, some of the feedback confirmed that energy exploration and

development in Grande Prairie is down, resulfing in downward pressure on hotel-room demand.

6 Parties that requested forther information in respanse to the listing wete asked to execute a confidentiality agreement
whereupon they were granted access to 2 "data-room" containing information on the Hotels and offering related documents and
photos. Colliers provided confidential information regarding 190's assets to 27 interested parties.

7  The deadline for offer submission yielded only four offers, each of which was far below the appraised valued of the Hotels.
Three of the four offers were extremely close in respect of their stated price; the fourth offer was significantly lower than the
others. As a result, the Receiver went back to the three prospective purchasers that had similar offers and asked them to re-
submit better offers. None, hawever, varied their respective purchase prices in a meaningful menner when invited to do so. The
Receiver ultimately accepted and obtained approval for Ducor's offer te purchase which, as the appellants correctly point out,
is substantially less then the appraised value of the Hotels.

8 The primary thrust of the appellants' argument is that an abbreviated sale process resulted in an offer which is unreasonably
low having regard to the appraisals. They argue that the Receiver was improvident in accepting such an offer and the chambers
judge erred by approving it. Approving the sale, they argue, would eliminate the substential equity in the property evidenced by
the appraised value and that the "massive prejudice” caused to them as & result materially outweighs any further time and cost
associated with requiring the Receiver to re-market the Hotels with a longer expasure time. Mr. Podollan joins in this acgument
as he is potentially liable for any shortfall under personal guarantees to Servus for all amounts owed to Servus by 190. The
other respondents, Fancy Doors & Mouldings Ltd and Northem Electric Ltd, similerly echo the appellants’ arguments as the
shortfall may deprive thern hoth fram collecting on their builders' liens which, collectively, total approximately $340,000,

9 The appellants obtained both a stay of the Approval and Vesting Order and leave to appeal pursuant to s 193 of the
Bankrupicy and Insolvency Act, RSC 1985, ¢ B-3: 1905393 Alberta Ltd v. Servus Credit Uiion Ltd, [2019] A.T. No. 895, 2019
ABCA 269 (Alta. C.A.). The issues around which leave was granted generally coalesce around two questions. First, whether
the chambers judge applied the correct test in deciding whether to approve of the Receiver recommended sale; and second,
whether the chambers judge erred in her application of the legal test to the facts in deciding whether to approve the sale and, in
particular, erred in her exercise of discretion by feiling to consider or provide sufficient weight to a relevent factor. The standard
of review is correctness on the first question and palpable and overriding error on the second: Nerthstone Power Corp. v. RJX.
Power Spstems Lid., 2002 ABCA 201 (Alta. C.A.) at para 4, (2002), 317 A.R. 192 (Alta, C.A.).

10 Asregards the first question, the parties agree that Court approval requires the Receiver to satisfy (he well-known test in
Royal Bank v. Soundair Corp., [199110.J. No. 1137 (Ont C.A.) at para 16, (1991), 46 O.A.C. 321 (@ut. C.A.) ("Soundair").
That test requires the Court'to cansider four factors: (i) whether the teceiver has made a sufficient effort to get the best price and
hag notacted uuprowdentl)r, {ii) whether the interests of all parties have been considered, not just the interests of the creditors of
the debtor; (m) the efficacy and mtcgnty of the process by which offers are obtained: and (iv) whether there has been unfaimess
in the working out of the process.

11 The appellants supgest that Soundaér hag been modified by our Court in Bank of Montveal v. River Renials Group Lid.,
2010 ABCA 16 (Alta. C A.) at para 13, (2010), 469 A.R. 333 (Alta. C.A.), to require an additional four factors in agsessing
whether a recetver has coruplied with its duties: (a) whetber the offer accepted is so low in relation to the appraised value as
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to be unrealistic; (b) whether the circumstances indicate that insufficient time was allowed for the making of bids; (¢) whether
inadequate natice of sale by bid was given; and (d) whether it can be gaid that the proposed sale i8 not in the best interests of
either the creditor or the owner. The appellants arpue that, aithongh the chambess judge considered the Soundair factars, she
erred by failing to consider the additional River Rentals factors and, in so doing, in effect applied the "wrong {aw'.

12 We disagree. The chambers judge expressly referred to the River Rentals cese. River Rentals, it must be recalled, simply
identified a subset of factors that a Court might also consider when considering the first prong ofthe Soundair test as lo whether
a receiver failed to get the best price and has not acted providently. Moreaver, the type of factors that might be considered is by
no means a closed category and there may be other relevant factors that might lead a court to refuse to approve a sale. Safina
Investments Lid. v. Bank of Montreal (1985), 65 A.R. 372 (Alta. C.A)) at paras 12-13. At its core, River Rentals highlights the
need for a Court 10 balance several factors in determining whether a receiver complied with its duties end to confirm a sale.
Tt did not purport to modify the Soundai test, establish a hierarchy of factors, nor limit the types of things that a Court might
consider. The chambers judge applied the correct test, This ground of appeal is dismissed.

13 At its core, then, the appellants challenge how the chambers judge applied and weighed the relevant factors in this case,
‘The appellants suggest that the failure to obtain a price at or close to the appraeised value of the Hotels is an overriding factor that
trumps all the others in assessing whether the Receiver acted impravidently. That is not the test. A reviewing Court's function
is not to cansider whether a Receiver has failed to get the best price. Rather, a Receiver's duty is to act in a commercially
reasonizble manner in the circumstances with a view to obtaining the best price having regard to the competing interests of the
interested parties: Skycpharma PLC v. Hyal Pharmaceutical Corp. (1999), 12 CB.R. (4th) 87 (Ont. S.C.J, [Commercial List])
at para 4, [1999] O.J, No. 4300 (Ont. S.C.J. [Commercial List]), af’d on appeal (2000), 15 C.B.R. {4th) 298 (Ont, C.A.).

14 Noris it the Court's function to substitute its view of how a marketing process should proceed. The sppellants suggest
that it the Hotels were re-markeled with an exposure period closer to that which the appraisals were based on, then a better
offer might be obtained. Again, that is not the test. The Receiver's decision o enter into an agreement for sale must be assessed
under the circumstances then existing. The chambers judge was aware that the Receiver considered the rigk of not accepting
the approved offer to be significant. There was na assurance that a longer marketing period would generate a better offer and,
in the interim, the Receiver was incursing significant catrying costs. To ignore these circumstances would improperly call into
question a receiver's expertise and authority in the receivership process and thereby compromise the integrity of s sales process
and would undermine the commercial certainty upon which court-supervised insolvency sales are based: Soundairat para 43. In
such a case, chaos in the commercial world would result and "receivers and purchasers would never be sure they had a binding

agreement”; Seundair at para 22.

15  The fact that three of the four offers came in 50 close together in terms of amount, with the fourth one being even lower,
is significant. Absent evidence of impropriety or collusion in the preparation of those confidential offers — of which there is
absolutely none — the fact that those offers were all substantially lower than the appraised value speaks loudly to the existing
hotel market in Grande Prairie. Morcover, the appellants have not brought any fresh evidence application ta admit cogent
evidence that a better offer might materialize if the Hotels were re-marketed. Indeed, the appellants have indicated that they
do not rely on what the leave judge described as a "fairly continnous flow of materiel”, the scent of which was to suggest that
there were better offers waiting in the wings but were prevented from bidding because of the Receiver's abbreviated marketing
process. Clearly the impression meant to be created by that late flow of meterial was an important factor in the leave judge's
decigion to grant a stay and leave to appeal: 2019 ABCA 269 (Alta. C.A.) at para 13.

16 Nor, as stated previously, have the appellants been able to re-finence the Hotels notwithstanding their assessment that there
is still substantial equity in the Hotels based on the apprisals. At a certain point, however, it is the uerket that sets the value
of property and appraisals simply become "relegated to not much more than well-meant but inaccurate predictions": Romspen
Mortgage Corp. v. Lantzville Foothills Estates Inc., 2013 BCSC 2222 (B.C. S.C.) at para 20.

17 The chambers judge was keenly alive to the abbreviated marketing period and the appraised values of the Hotels.
Mevertheless, having regard to the unique nature of the property, the incomplete construction of the Development Hotel,
the difficultiss with prospective purchasers in branding the Hotels in an area outside of a major cenire and an area which
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is in the midst of an economic downturn, she concluded that the Receiver acted in a commercially reasonable manner and
obtained the best price possible in the circumstances, Even with an abbreviated period for submission of offers, the chambers
Jjudge reasonably concluded that the Receiver undertook an extensive marketing campaign, engaged a commercial reaffor and
construction consultant, and consulted and dialogued with the ewner throughout the process, which process the appellants took
no issue with, until the offers were received.

18  We seeno reviewable error. This ground of appeal is also dismissed,

19  Finally, leave to appeal was also granted on whether s 193 of the Bankruptcy and Insolvency Act, and specifically s 193(a)
or (c) of the Act, creates a leave to appenl as of right in these circumstances or whether leave to eppeal is required pursuant
to s 193(e). As the appeal was also authorized under s 193(e), we find it unnecessary to address whether this case mesis the

criteria for leave ag of right in s 193(a)-(d) of the Act.
Appeal disimissed.

End of Document Capyright @ Thomson Reuters Canuda Limited or its licensors (exehuding individual court dacuments), All riphts reserved.
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APPLICATICON by recelver to approve sale of prapetty; CROSS-APPLICATION by company for orderrejectng asy
agreement of safe, direcling that It was entitled to redeern arrears on mortgage o propesty I question or make such
pEYments ds were necessaty 1o bring mostgage back into good stending, directing hearing to set ernount of arrears, and

discharglog secelver,
B.E. Romalne J.x

1 Thls was an application to approve a sele of property broughi by the Recelver of the assets and property of Venit
Tuvestment Corporation and Qualia Real Bstaie Tnvestrment Pund VI Limndted Parenership, Veati cross-applied for an
order rejecting any agreement of sale, dircctlng that it Iseuntttded to redeem the arrears oo & mortgage on the property
In questltn or maks such payracats as arc necessery o biog the mosigags back into good standing, directing & hearlog
to sct the amount of the arrcars end discharging the Recolver,

2 Desplte efforts to characteslze the spplication as a sale Ia foreclosurs proceedlngs, this wasa sale withina receivership
that resulted from a consent order granted on March 4, 2017, [ find that the consent order Is comectly characterized
as a liquldating order. This order firal appolated MNP Ltd, as o Monitor to aversee the salfe of the propesty under an
exlstlug ogrecraent of sale and purchase, When the psoposed sak terminated In Apell, 2011, MNP became the Recelver
under the order, authorized by ita terma to camplele the sale of the property and to entes lato a replacenicot sgreerment
of ptirchase and sale. It has iow donc so.

3 Thecrlteria to be applied when consldering the appraval of a sale recorumended by a receiver were lirsteet out by
the¢ Optario Court oF Appeal io Ro/al Bank v. Sowxdair Corp. (1951), 40 R. (3d)} | (Ont. C_A.). The Sovazdair principles
tave been applicd many times by this Couct.

4 Whea deciding whether a recelver who has 1old a property has acted propesly, & coust Is 1o consider and determing:
(&) whethzr the recelver has made a sufficlent effort to gel the best price and has not acted lmprovid=ntly;

{b) the interests ofall paries;
{c) the eMicacy and [ntegrity af the process by which offers were nbtalned; and
(d) whzther there has besn unfalrness in the working aut of the process,

5  lbconsidering whether the Receivar has made a sufficient effort to get the best price, I note that these has becoa
thoroughand extenslve process undertaken to sell the property, and the agreement of purchase and sale Hnally executed
by the Recelver represenis a sale at or above fair market value, Howgyer, Venti submits in essence that the Recelver acted
irprovidently on the baslé of information Mr.; Chandran, the principle of Ventl, says was obtalued fom the sale and
leaslng agent reiained by ths Receiver that the Reeelver's report in suppost of the application falled to inemde materlal
lnformation. Mr. Chandran submits through hiscounsel that: there have been two undisclosed written offers to lease the
property In question that would affect approximately half'of the vacant space In the building and that could dramatically
#ffect lls appraised value.

6  Given the mature of the application, Its urgency and the allzgations made, [ took the unusoal step of Invitng counsel
for the Receiver to respond {0 this allegation by having Lhe Recelvet: testify and e subject to cress-examlneéion on
this limited [ssue. T arcepl the Recelver's testimony, corroborated by that of the Recelver's leasiog agent, that he waz
Informed the morning of the applcation that an existng tenant wes expressing come unwiltten, inforraal jnterest v
leasingapprox|mately 2,000 to 4,000 additional squuce feee. Thisis oot matzrial information that either should have bean
disclosd ln the reportor that would affect falr maiket vahie. At any mts, the Recelvet's conduct ls to be examined in
lipht ofthe Informallon the Receiver had a the time It agreed to accept the offér, which was November 8, 2011, I find that
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2000 ABQB 766
Alberta Court of Queen’s Bench

Cobrico Developments Ine, v. Tucka: IndustlesTne.
2000 CacswellAlta 3211, 2000 ABQB 766, (20001 AJ. No. 1295, [zo01] AWI.D. 349, 273 AR. 297

Cobrico Developments Inc., Plaintiff and Tucker
Indastries Ine. and Tucker Enterprises Corp., Defendanls

Leed.

Heaxd: October 25, 2000
Judgment; November 1, 2000
Dacket: Edmonton 0003-17053

Procesdings; additional reasons at 2000 ABQD 817 (Alta. Q.B.)

Counsel: Richard N. Billington, For RecelverManager,
Barry M, Xirg and Kavin Ozubko, for Unnamed parly, Ricchle Bros, Anctloneets (Canada) Lid,
Thomuss R Benyon, for Unthamed party, All Pedce Aietlons Ltd.

Subject: Cotposate and Commerclal; Insolvency
Ralnted Abridgment Classiftentions
Civll practice and procedure
XXIV Costs
XXIV.5 Parsona entltfed to or Hable for costs
XXIV.5.g Intervenor
Debtors and credliors
VII Recelvets
VIL6 Conduct nnd liabllity of receiver

VIL6.a Gonsral conduct of recolver

Petsoral peaperty secuelty
VI Remedles

V1.4 8ale ot realizztion

VY144 Miseellatieons

Peesonal propety security
YII Practice and procedure

YI1.5 Costs
Healnate
Personal propesty secutly —~ Remedies— Sale ot realizaiton — Miscellaneons kssues

Recelves was appoluted with respect to propesty and assets of T Ine, and T Cotp, — Receiver approached thres auctioh
houses to submlt proposals for public sale of assets — R Ltd. was nnsneesssfol and A. Ltd, was chosen — Recelver
ttought application for order permitting dispositon of T Ine, and T Corp.s assete by way of publle sale — B Ltd.
objected to bid process and receiver’s conclusions — Applieation granted — Recelver's discretlon shonld not be lightly
Intetferad with without strong cvidence — R. Ltd, did not bring farwasd anything that would vitlate or Interftte with
wide poitets granted to receiver — Recslver acted in good fulth and fn commatelally reasonzblc matiner — Creditor
who hrld General Security Agreamsnt and PMST holders supported anctlon and recalver’s recommendatlon of A Ltd,
— A Lt goamanteed that it wonld tecover amonnt at least sufficicnt to pay out PMSI jndsbéednps and R Lid, did not
R Ltd, was notceedlior of T Ioe, ox T Cosp, and did not have standing to object to recelver's exerciss of diseretlon.
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Cohtleo Dovolopments The. v. Tuoksr Indusiries Inc,, 2000 ABGEH 766, 2004...
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Repetvers -— Conduct and Hablllty of recolvar — Genetal conduct of receiver

Reealves was appoluted withxespect to property and eseis of T Inc. and T Corp. — Reeciver approached three anction
houses to submit proposals for public safe nfassets — R Ltd. was nnsuceesaful and A Ltd, was chosen —- Recelver
brought appllcatior for order permbitlng disposition of T Ine, and T Cosp.'s assels by way of public sale -— R Litd,
objected to bid process and recaiver's conclusions — Application granted — Recelver's discretion should not be Hghily
interferad With Wlthout strong evidence — R, Ltd. dld not htlhg forward anythitg that would vitlate or lntetfore with
wide pawers granted to tecelver — Recelver acied in good falth and [k commarelally reasonable maants — Credltor
who held General Securlty Agresment and PMSY holders supported auction and recelver’s recommendation of A Lid.
— A Lid, gustanteed that It wonld secoves smoutt at least suffkelont to pay out PMSI indebledness and R Litd, did not
— R Ltd was noteredifor of T Inc, or T Corp, and did not have standing ko object to teesiver's exetclss of discretlon,

T4hla of A nthotities

Cases copstdered by Loe 1.z
Cameran v. Bank of Nova Scotia {1881), 38 C.BR. (N.5.) L, 45 NS.R. (2d) 303, 86 AP.R, 303 (N5, CA) —
digtlaguished
Ropel Bande v. Fracnasier Lid, (1999), 245 AR, 138, 11 CB.R. (4ih) 217 (All. Q.B.) — referred to
Royal Barke v. Fragnaster Ld (1599), (subnom. UTT Bvergy Corp. v. Fracmaster Led, ) 244 AR, 93, (sub nom.
UTI Brergy Corp. v, Fracmaster Ltd. ) 203 W,A.C. 93, 11 C.B.R, (4th) 230 (Alta. C.A.)— applisd
Rayel Baike . Saundalr Corp, (1991), 7 CB.R, 3d) ), 63 DL.R, (4th) 76,46 0.A.C, 321, 4 O.R. (3d) 1 (Ont. C.A.)
—-raferred to
Salima Bvestuents Lid. v. Barde of Montreal (1985), 4L Alte, LR, (23) 58, 21 DL.R. (4th) 475, 65 A.R. 372, 59
C.B.R, (N.5,) 242 (Alta, C.A.)— considered
Skyepharma PLC v. Hyal Pharingrentical Corp, (1939), 12 CBR., (dth) 87 (Ont. 8.C.J. [Commetelal List}}—applied
Skyeplarma PLCv. Hyal Pharmacentical Corp, (2000),47 O.R. (3d) 234, 1300.A.C. 273, 15 CBR. (4th) 258 (Ont
C.A.) —considered

Stutrten considered;

Parsonql Property Seciaity Aot, 3.A, 1988, c. P-4,05
Generally — referred to -

5. 60 — pursuant ta
8. 60(15) — puisuant to

8, 66(1) —consldated
APPLICATION by recelver for ordet permitting dispositioh of assets by public sale,

Leals

1 On September 7, 2000, my colleapue, Lefsrnd, 1., appointed Myers Nocris & Penny Limited (herslnafter refbrred
10 gs the "Receiver") to be the Recelver and Manager with respect to the property and assets of tha Defendants Tucker
Tndustrles Ine, and Tucker Baterpriaes Cotp, (hescinafier refetred to as (“Tucker”),

2 OnWednesday, Octgber 25, 2000, the Recelver made an Appllcation befose ror. for an Osder pursuant fo s, 60 of the
Persona! Praperty Security Aot (herelnafier referred to ag the "PPSA") permitting the dispusttion by public sals of asseis
of the Defendants, and for an Order pursant to 5, 60(15) of the Aer permitting the dispositon of callaterals secured by
a chatge under the 4ee withount natlce to the debtor, ot to any petson with an Interest n tha collatesal,

3 Cobtleo Developments Ine. {"Cobrico") was the petitioning ereditor in this matter:

4  Ritchie Bros, Anctionesrs (Canada) Ltd, [hocelnafter seferred to as "Richle Bros."] was one of the three aurtlon
hotmes that had beer approached by the RecelyewManapertn submlta proposal with respect to Tocker onapproxlrnztely
October 13, 2000, Thelr proposal with sespect to Tucker, dated October 17, 2000, provides fot g gross puarantee of two

-
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mlllion dollats, a 12% cormmlsslon of $240,000.00, for e netof $1.76 mililon dollars. With respect, td proceeds over two
mitilon dollars, 88% wonld go to the debtor's estate, and 12% would be retalnad by R|ichie Bros,

5  Rlwhie Bros. ond Centuty Sales Tne. were the unstccessful publis avctlon howses not chosen to dispose of the
debiogs estate, All Peace Auctions Ltd, [herelnafter referted to as"Alf Peace”] based in Grande Pralrle was thesuccesstil
auction house chassn by the Recelver/Meanager.

6 Rltchle Bros, now comes before this Court and okjects to hoth the bid provess used by the Recelvet/Manager and
to the concinsions it reached, and wishes to sibmit a tevised bid based on a falt process that It submits was not present

in the fiest place,

7  Riichle Bros. alleges that vertrin materlal informatibn was not supplied to it (that was suppliad to All Peace), and
submils that s a result of this, the credliots of Tucker will not benaflt as much as they conld Jf the present propossd
Oxder aought by the Recelver/Manager [s granted, Ritchle Bsos, aiso argues that the Recelver's Grande Praltle afies
provides accounting and andlt secvlees over many yeats to All Peace constlinting a xen] or appatent conflit of Intesost

on the patf af the Recelver/Managet.

8  The Receiver/Managersteongly objects to Riichlas Bros's intarventlon, desceibitig it as nothing mose than "voxations
lntermeddler”, for the purposes which [iedude determining essentielly what the compoting anctlon houzs blds were, The
Receiver/Matager subrits that Ritchiz Bos. has absoltely tio standing in this matter and stivald not be heard,

9 ‘The Generel Manager of Al Peave, Kevin Tink, dispuisd many of Rlichle Bros's clalms swlth sepect to the
bldding process, and desceibed thelr state of preparedness for the proposed mid-Novernber, 2000 public auction in an
Affdavit filed October 27, 2000, Further, Mr, Tipk clafmed that Rltehle Bros, was also invalved In a shollat last-moinute
Intetvention, ob mist-meddling, withteepset to g Calpasy matter that was similar to the present Appllcatlon Yefote me,

[t2 the matter of Sexval Corposatlon,

10  The RecolvesManager argues that any delay In this metter wonld bs very prejudiclal to all partles fnvolved (with
the possible exceptionof Ritchie Bros.) iecanss of the fact that the sguipment of Tocker essentlally Is oll and gas drilling
equipment fox which thete i primavily 2 market bofore drilling ssasoncommeces, Therefore, the mid-November auction
of ths cquipment Is essental, Tt Is esthmated thal approximately ten miflion dollars will b2 recolved from this guctlon.

The Law

11 Richle Bros, submits Comeron v. Bk of Nava Scotiz (1981), 38 CB.R, B49.8) 1 (V5. C/A)) to support I
atgnment that it has standing befure me, At paragraph 18, Hatt JA lndicates that thera Is nometlt to ths suggestion that
1he Tmsuceesafnl biddess have no standing:-

A peeliminary quesiion was rafzad as to whather Mx, Treby or Mr. Cameron had any right to appear at the orlginal
hearlng before Burchell J., or aty status which would enable therm to appeal from hils declsion, but, lnmy ¢pinlas,
thers Is tio meit bn snch a suggestion, Both parties were petrons to be affected directly by the declsion of the court
aud, inmy opinlon, wett proper parties td the proceedlngs.

12 Comeron, supta, was followed by the Afberta Contt of Appenl in Sefimg Twestriams Lid. v. Bank of Montreal
(1935}, 21 D.LR. (4th) 473 (Alta, C.A). Saitma involved an appaal of an Ordet approvibg the salo of property by a
secelver, Theappelianthad sibmittad the highsst tandet and, subjectto court approval, the recelverhad apread to convey
the propexty to (he appellant. A higher offer was submitted; by auother party prior to the motlon for approval, The
motlan was adjourned and the appellast and isvo other parties submitted bide, The chambers judge dixected the secelver

to comuplete the sals to the party that snbmitted the highest offer.
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13 Kerans LA, concluded that the Couet had jutlsdiction to consides o1het offers on ths motion to epprove the sale,
and counld conduct what was, In essanee, a judicial avction, No issue waxs talsed as to the standing of Salima Inveatruerits

Led., as anunsuocessiol bidder, to appeal,

14 Rlichle Bros, submits that the Szltza case makes Itclpar that the Court has furlsdictinn ln merclse judiclal disecetion
and congider othas offers as well as to direct an altesaative procsss, In Safima, Ketans JA. states the following at pages

466-467-

We think that the proper exerelse of judiclal diserotion Iri these elrenmstances should belimited, in the first [natance,
to an ingnlry whether the receiver has mad a suffictent effatl o get the best price and not acted {mprovidemly.
1 cxamining that question, thero axe many factors which the cont may conslder. As Macdonald J.A, sald inths
Camaroncase at pp. 11-2¢

Thate are, of course, many reasons why 2 court might net approve an agreement of purchise and sale,
viz., whets the offer accepted I so Iow In ttlaton ip the appralsed valus as to be nurealistic; or, whera ths
cltcumstances indieats that InsnfFficient time was allowad for the makling of blds ot that lnaderuate notlee of
sale by bid was glven (whete the receiver sslls property by the bid method); or, whete It can be mid that the
proposed sale Js not o the best Interest of elther the ereditors or the owner.

15  Tiis sutanjtted that this Is nat a tota catalogue of those fictors which might lead a court to refise to approve 8
sale. It Szfing, supra, the Conct concluded the following at page 477:-

We do not have the benefit of ths recorded roasons by the learned chambees fndge, We assorme that 1 came (o the
concfuslon that the efforts of the rectlver - while always It good faith - had ot besu adequate, In out view, there
was evidense befbre him to support that finding, and we cathot say that this concluslan ks so nureasonable as to
wattant [utetfersncs, Nor can we criticize his declslon ¢o conduot o summaty cotrt-superplsed salé in the nigent
circumstances which then arose.

16 Thefacinrs In the case at bar that Ritchic Bras, object to as agalnst the Recefver/Manager ncludes-

{a) The longstanding accountantelient telatonship bsiwesn the Receives/Mauager aud All Peace ralses an
appoarancs ot potentlal of conflict on the part of the Recelver;

{b) All Prace bad an advantapa in terms of aeeess to information, the assels and o the Reesives/Manager;

(c) The Recelver/Managermay have mads the declslon ta cnpage Al Poace priorto yecelpt of the proposal of R ftchle
Bros,;

(d) The asset and oquipment lst ased by the Recelves/Manager to mequest proposels appears to have varked from.
case ta case abd hasnot yet beon finallzed; and

(c) The Instructions by the Recojves/Managar tp All Peaceand Ritchie Btos, with.respct to preparation of projposals
appear ta have been Inconslsient and wete capable of multiple intexpratations which effectsd the integrity of tHe
proposals aad the process.

17 TheReceiver/Manager rely on the case of Sfyophanma PLC v Hyal Pharmacautical Corg, (1999), 12 CB.R. (4th)
87 (Ont. 5.C.J. [Commetcial Liai)), a declsion of Farley, J. of the Commetelal List of the Ontatio Supetior Court of
Justlce which deals witl a Fact sltnation that s scmewhatsimilar to the case ae bar.

18 nSkyepharma, supta PWC a5 Court appolnied recefver of Hyal mads a motlon on October 15, 1989 for an Oxder
apptoving and anthorizing the Rectlver’s acceptance ofan Agreement of Furchase and Bale withSkyo dealgnated as Plan
C. Ground, J, sxproesod some donbt in Oral Reasons as to the actlvity of ths Recelver, ’
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13 Cettalu confidentlal Information was not avatlable to Ground, J., es It Is not available to me in the case at bar,

20  InSkyepharma, Fatley, J. concluded that as a result of that confidentiol Inforrmtlon and the complexity of what
wes avallahle Jor sale by the receiver, there were various other potentially Importont considerations surounding the
asset sale andlor sele of shares.

2l Eventually theconfidential lists were distrlbuted, and onc of the arguments for re-opeulng the bld auctlon process
wauld be to put all potentinl bldders oo an equel footing, knowing what cveryone else’s present posltion was. It was
atgued in Skyepkarma that (he best offer wounld, therefore, be improved, end whatever procedural defects existed would

be remedicd.

22 Fasley, ¥ concluded as fallows:

3 Through its aclivitics as anthorlzed by the court, the Receiver has signliicandy [bereased the Inltial indications
frosu the varlous inicrested persons. In'a motion fo jiprove a sole by & recelver, ihe comt shonld place o grent deal
of confilence in the recelver’s exped business judgement partleularly wliere the nssets (gs liete) e “unusual' and
tie process ased to sell these ks complex. In order to suppart the role of any receiver and to avoill comimércial chaos
Iv receiversliip scles, it is extreasely desirable (hat perspective parlicipants in the sale process keow ¢hot & court will
not fikely interfere with a yeceiver's deafifips to'sell to (he selected participant and thnt the selected particdpant bave
fue counfidence that it will oot be back doored tv some way. See Swirdaw at pp. 5, 9 10, 12 and Croawn Triest Co. v
Rosertberg et ol (1946), 600 R. (2d) 8/ (H C1.). The coust should assume that (be receiver has scied properly unless
the contrary is-cdearly demgnstrated: see Saurdair of pp. ~ and 11, Speelilcally the court. duty is to consider as per

Sovrrdeir al p. 6:

(r) whedber the receiver mude a sufficieat effort to abtaln the best price and dfd not act impravidently,

(k) 1he inferesis of oll parties;

{c) the efficacy cod Integrity of the process by which (herectiver cbtnined offers; and
(d) whelber the worltng out of the process was unfair.

§ Aste (e providence ufthe sule, 8 receiver's candoret k to be reviewed [n Bghit of the {objective) information.a recei ver
tad wwd not with'the beoefit of hifidsight: Soundarr gt p. 7. A recelver's duty is not to obtain the best possible price but
to do everything veasonnbie possible [n tha'circamstances with a view to obitnining-the best price: see Grapvert Leasing’
Inc. v, Merkur, [1994] O.J. No. 2465 (Gen. Div.) at para. 45. Otber offers are irrefevant onless tley demonstrate that
tue price in the proposed sale was s0 unreasouable low that jt shows the recelver as acting improvidently i secepting
iL It s e receiver's snle pot the ssle by the ¢ourt: Seundair ot pp. 9-10.

5 In deciding 1o accepl an offer, a receiver is entitled to prefer a bled In the hand 1o twa in the bsh, The receiver,
aler a reasonable analysis of the rlsks, advantages and disadvantages of each offer (or iodlcation of loterest If
cnly advanccd that far) may accept an uocouditoval offer ralher than risk deley or jcopardize closing due to
conditlons which are bryoud i recelver’s control. Purthermore, the recelver is obviously reasenable In preferring
any uncondltonal offer to a conditional olfor: Sce Crown Trusr atp, 107 where Anderson, J. stated:

The proposition that conditlonal offers would be consldered equilly with unéonditionnl affers Is so palpably
ridiculons commescially that |t s difficult Lo credit that any eensible businessman would say It, or if sald, that

any tosible businessruan would accept It

Sec alsa Saumdalr at p. 8. Obvlously If thete are conditions In offess, they must be apalysed by the receiver to
determine whether they are within the receiver's contro] or if they appear (6 be Jo the clrcomstances s minor or

n
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very Jikely to be fulfilled, This [svolves the game theory known as minl-msx whete the alternatives ace gridded with
a view to mexirlzing the reward at Lhe same droe as rlnimizing the risk. Slze and cttainty does matter.

6 Although the interests of the debtor nnd purchaser nre dsorelevant, an nsaje of assets, the receiver's primary concesn
Is to protect the inferesis of the debtor's creditors. Whete ibe debtor cannot meel »iaiutery solvency requlrements, then
in secord with the Plimsoll live philosophy, the sbarcholders are not entitled (o receive payments {npriority or partial
ptiority to the cradilors. Shareholden are not creditors and io & liquldation, shiareLolders rank below the credi{ors, See
Soundzlr ut p. 12 and Re Cantral Capital Corporation (1996), 38 C.BR. () 1t pp. 3141 (per Weller, JA) and

pp. S0-53 (Laskin, JA).

7 Provided o recelver by acied reasanably, prudéntly aud oot arbiirarilly, o court shauld not alt as' ic oy appeal fkom 2
recefver’s decision, reviewed indeiafl every elemeut of the procedure by which the receiver mode the declifan (3o ioug ra
that procedure fits with the gutharizal pracess specified by (he court if a specific order o that affect has beem fssued)
To do so would ke fitile aod duplicative. It would emasculate the role of tke recelver avd make it almos! ingvitable

that the fnal negotintion of every sale would Lake place on di2 miotion for appraval. See Sorndair ot p. 14 and Crown
Trust at p. 109,

8 Unsugcessful Lidders have oo siandivg to chdlloge o teceiver's motion to approve tha sale to another candidate:
They'hove no legal or praprietary right as techoically (hey are ool affected by ihe arder. Tley Love uo inferest jo the
fuodumentul question of whether the court's approvnl is lo the best Interest of the parties directly involved, See Crown
Trust al pp. 114-119 and‘ British Cofurtibia Development Carparavion v. Spun Cast Induxtries Ltd. (1977},26 CB.R.
{N.S;) 28 (B.C.S.C.) at p. 30-31. The eorollary of this is that no welght should br given Lo the suppott offered by o
ercditor qua creditor os to ils offer to purcliase the assets. [Empha«ts Added]

Skyepharriig was taken to the Ontario Court of Appeal and thelr Reasons are reported at (2000), 47 O.R. (3d)

234 (Out. CA.). The Ontatlo Court of Appeal's Reasons, [ssued on Febrnary 18, 2000, dealt with the appea! by BP pk
wlth respect io the Approvad Sale Ordet raade by Fatley, J., which appeal the Recelver moved to have quashed on the
ground that the Court dlf not have jurisdiction. The Recelver submitied thet a potentlal parchaser does nat have any
legal or any proprietarty right that ls affected by the Court's approval of 2 sale and accardingly the potentlal purchaser
does not have standing to challenge the QOrder approving the sale.

%4

25

26

The Ontarlo Court of Appeal held:-

...the question ralsed by ths recoiver's motlon o quash was whether BP ple hada dght that was finally disposed
of by the sale approval order,

TheOntarla Conrt of Appea! held that there was mo such right for two reasons:-

First, 8 prospective purchasar has no legal or propristary right in the praperty being sold. There Is oo right In a party
who wmbmits an offer to have the offtr, even if the highest, accepted by slther the recelver or the court. Secoad, the
Pundemental purpose of the sale approvel motlon Is 1o consider the best nterests of the partlss with a direct fntetest
In the procesds of the salc, primatily the creditors, and an unsuccessful purchaser has no interest ln that isue,

Cosntlnuibg oo, the Onlarin Court of Appeal then stated as follows:

[8) On October 13, the recelver reported to the cowrt on the results of the nepotintions with Skyepharma and
Cangene. The pattics had been unable to structute the transaction to take advantage of Hal's tax loss posktions.
Nevertheless, the receiver recormended approval fos an agreement to sell the assets of Hal to Skyepharma In jts
report, therecejver polnted out that the agreement |t was recoramending did not necessatily maximlze the realizetion
for the assets but that it did minlmize the tisk of not clasleg and also the risk of liabllities increasing In the loterim
perlod up to clostng, which tisks arose frorm the provisions and time-frames contained Inother offers. The receiver

said that these risks were hot immaterial.
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Cobtlco Davalopments Ine. v. Tucker industriss Inc, 2030 ABQB 166, 2000...
2000 ABQB 765, 2000 CarcasiAlG 1217, [2000] A, No. 1385, 2001 AW.LD. 348,

[9] At ths same tlme that the receives flled Iis report it broGght o motlon for approval of the agteement with
Bkyophacroa. The molion was heerd by Farley J. or Oclober 20, 1999, Counszl for Skyepharma, Canpene and
Bloglan appeared and weie prrritted to roake submissions, Skyephirma, which was both acreditor of Hal and the
purchicer under the agreernent far which approval wes belog sought, supporied (he motion. Cangent and Bicglan,
which ln eddition to bsing unsucceasful prospective purchasers, wewe also credifors of the company, opposed the

motlon.

[10] 1t Is 2pparent that the motions judge heard the submissions of Cangene and Bloglan o thekr cepacitiss as
ereditors of Hal and not in thelr role as unsuecessfisl bidders for the assets belng sold. In hls endorcement made

on October 24 he said:

Unsuccessful bidders biave no standing to challengea receiver's motlon to approve the sale (o anolhercandidate,
They have oo legal or proprletary rizht as tschukeally they ave not affected by the order. Thsy have no inlerest in
the fusdamental quicstian of whether the court's approval fs in the best Interests of the partles dirsctly Involved.

The motions judge continued by seying that he would “take Into socount the objections of Blaglan and Cangens
45 they have shochorned into the approval saotlon”. This latter comment, as I( applicd to Bloglan, appeers to refex
to the fact that Bioglen enly became a creditor aRer the recelver was appointed and then only by acquixing a small
deblofHal in the amount of §40,000.

[11] The motinns judge approved the agreement for the sale of the assels to Skyeptianaa. In his endorserent, he
uoted that the assels Iovolved wete "unusual” apd that the process to sell these assets was eomplex, He attached
signlficant welght to the recorumendation of the receiverwho, he poialed out, had the expertise to deal with raatters
af this nature. The motioas judge noted that the teceiver's prituasy concera was to protect the interesta of the
creditors of Hal. He recognlzed the advantages of avoldlng risks that may resujt from the delay or uncertainty
|nherent inofferscontaltilng condltonal provisions. Thecertainty and timgliness of the Skyepharma apreement were
Important factors Inboth the recommendation of the recelver and In the teasons of the court for appravlng the sale.

[22]1 edopt both his redsonthg and his conduslon. At p. 118, he said:

The wotico borght by Clarkson to spprove the 9ales [s one opon which the fuiid amer'tal question for consider stion
Is whether that vpproval is in the bést interests of e parties to the oellon as belng the approval of saliés which will
" "be most benelicial to them, In thint nmdnmenlnl‘”qmtmu Larcohbes ndioterest at-atl, Tts' anly Interest is in seeldng
to have its offer ucceptad with whatever advastoges will accrue (0 (1 8s aresult. That Intereat {8 prrely incidéntal
md collateral to the ceotrn) hsos (o the sibitantive mttion and, in my viely, would not jostily oo exercise of the
dlscretion givenby the rualk.

Not; iv my view, can Larco resott successfully to cl. (b) of rale 13.01(1)-which raises thie goestion whether it miay
be adversely affected by a judgment in'ilie proceeding, For- (hese puFpcses’] leave niide the ferhnfeal difficulties
+rith respect to tlie word' "judgment . In-my view, Larco will oot be sdversely sffected to respect of any legal ot
propifétary right, Itkos posach right tobe'afiversely affected. The moét it will lose 75 a resulf of an order approving
the snles @ recommended, thereby excluding it, [s a potential economic advantage galy.

Cooclualon

27  The Skpipharma case was cited with approval |o Songma, Re, declded by Lovecchlo, J. o6 October 6, 2000 o
Calgary (Action No, 0001-06953).
28 Further, the Alberta Court of Appeal has favoured preserving the ntegrlly of the process and allowing the Receiver

to exercise [ts dlscretion without fetter from the Court in the case of Royal Bk v. Fracmaster Ltd (1999), 200 W.A.C.
93 (Alia. C.A.) approving (15959), 245 A R. 138 (Alta. Q.B.). Paperny 1. wiote at paragraph 58:- ’

~
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Alberta Treasury Branches v, Elsborate Homes Ltd, 2014 ABQB 359, 2044..,
2074 B 50, 4074 TarswolAta 827, (07T4] AW,LD. 5322, ROTATAWILD, T453..

2014 ABQB 350
Alberxta Court of Quaan's Banch

Abberta Treasury Branches v. Elaborate Homes Itd.

2014 CarswellAlta 921, 2014 ABQB 350, [2014] AW.1.D, 3322, [2014]
AWJI.D. 3353, 14 C.B.R (6th) 199, 243 A.C.W.S. (34 80, 590 A.R. 156

In the Matter of the Insolveney of Elaborate
Homes Ltd. and Elaborate Developiments Inc.

Alberta Treasury Branches, Hlaintiff end Blaborats Homes Ltd., Elaborata
Developments Inc., Manjit (John) Negra, Jaswinder Nagra, Defendents

n

K.G. NielsandJ.

Heerd: May 14, 2014

Judgment: June 11, 2614
Doaket« Edmonton 1103-02937

Counsol: Robett M, Gurtls, Q.C. for Alco Industrial Inc.
Michae! ¥, MeCabe, Q.C. for PriceWaterhoussCoapors Ine.

Subject: Clvil Practice nod Procedure; Corpotats and Commercial; Iteolvency
Related Abrlilgment Classifications
Backmptcy and lnsolvency
XVI Bffect of bankeupicy on other procesdings
XVI1 Proceedings apainst bankrupt
XV1.1.a Befose dlschargs of trustee

XV1.1.elf Grantiog of leave

Deblots andereditors

VIl Receivers

V116 Conduct and liabllity of recefver

VYii6.c Dutles
VIL6.cd General principles

Headuote
Bankwiptey and itselvency --- Bfect of haoksupicy on olhtr proceedings — Proceedings agalnst bankenpt — Before
discherpe of trustee — Grauting of leave
Compaty B went Inio recelvershlp, with P belng appélnted as recetver — Corporation A held second mortgage on
condominfum property owned by B, before bankmptcy — Secpsed ceeditor held fitst marigage on this propetty — P
acceptsd bid fiom hunibered company, to pmrchase assets of E— P submltted tils bid for contt approval, as they were
zequited to do — Appioval was glveh by contt— Haowever, A clalmed they weie totpropetly notified of this proceeding
— A clalmed that had they known, they would have ralsed lssue that ptopetty was beibg sold for less than market value,
against their intacssts — A bronght mntlon for Ieavs to flle action ngalisk P — Matlon dismlased — Thréshold was
low to allaw for Jeave — However, A did not demanstmats thet servics was Improper — Service by e-mall was propes
and chonld have come to atteition of A ahd its principal — It was principal’s sctions that cansed A to be1mawace of
proceading, nat any misconduct on part of P — P followed nacessaty steps In sale of assets — P made best efforts 0
obtaih best price, and did tot act froprovidently — A. did not have evidence to show that P acléd against Bs Interests Ib
sale of asatts — Action wonld ot have sufficlent marlt to proceed, so not granting leave was approptlate remedy.
Debtors and creditots -~ Recalyers — Conduct and lJabllity of recolver— Dutles ~— Gomesa! principles

suding Individued court o 12), Al rights , 1
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Albarts Treasury Branches v, Elaborate Homas Ltd, 2014 ABQR 380, 2014...

274 ABOH 350, 2014 CammveliAli 921, 120141 AW.LD, 9922, [E0TH] AW.L.D, 3355,

Compuny B went Into secelvershlp, with P belng appolnted as rocoiver — Cotpogation A held second mottgage on
condomlniuim propetty owned by B, before bankniptey ~— Seced ceeditor hitld fimt mortgaps on this property — P
aecopted bid Rom numbered compatiy, to prschase assets of B — P submiftod this bld for cousé appraval, as they wete
requitsd to do — Approval was glven by contt— Iowever, A claimad they wete not propetly notifled o£this proceedlng
— A clafmed that iad they knawt, they wonld havetalsed Issus that property wes belngsold for Jess then market valus,
against theit Interesta — A brovght motlon for ledve to file acton against ¥ — Motlon dismissed — Threshold was
low to allow for leave — However, A did hot dermonstrate that sexvice wes improper — Service by e-mall was proper
and should have come to atestion of A and lis princlpal — It was principal's aetlons that caused A to beunaware of
procesding, not any mkcondnet on patt of P— P fallowed necessaty sieps In sale of asapts — P made best efforta to
obtaln best prire, and dld ot art Improvidently — A did not have evidonce to show that P acted agalnst its Interests in
sake of assets— Actlonwould not have sniffelent mart to proceed, 20 not grauting leave was approprials remedy.
Tadle of Aathorities .
Cases cousidered by K. G. Nebsen Ja
GMAC Commercial Credit Corp. - Caniada v. TCT Logisties Ine. 008), 51 CCEL, (36) 1, 22 C.BR. (5th) 163,
53 C.C.P.B. 167, [2006] 25,C.R. 123, 215 0.A.C, 313, 2006 CarswellOnt 4621, 2006 CarswellOnt 4622, 2006 SCC
35, 351 N.R. 326, (sub how, ujustrial Weod & Allied Workers of Canada, Local 700 v, GMAC Cotrenercigl Credit
Comoration) 2006 CX. L.C, 220-045, ($ub nom, GMAC Cmvmrcxal Credir Corp. v. TCT LoglstioeIne.} 271 DL XL

(4th) 193 (5.C.C.) — fullowed
Look Cormuasieations Jne. v. Laok Mabile Carp. (2009), 2009 CarswellOont 7652 (Ont. 8,C.J, [Commetelal Llst])

— cotsldered

MeCdllaek v. Mutray (1942), [1942) 8.C.R. 141, 1942 CarsweliNS 15, [E42] 2 D.L.R. 179 (§.C.C.) —consldered
Royal Bankc v. Soroedalr Cerp. (19913, 7 CBR, (3d) 1, 83 DL.R, (4th) 76, 46 0.A.C, 321, 4 O.R, (3d) 1, 1591
CatswellOnt 205 {Ont, C A} — followed

RoyNat Ine. v. Omni Drilling Rig Partnership Wa, I ( Recelver of) (1988), (snb nown, Rayat Ine. v. dflan) 61 Alta,
L.R. (2d) 155, (aub nom. Ropeat Ins v, Alkm) [1988] 6 W.W.R. 156, (=ub nom. RoyNat Inc, v» Ol Drilling Rig
Parinership No. 1 { Receivership)) 50 AR, 173, 1988 CarswellAlta 299, faub nom. Roprar Jne, v, Allan) 65 CB.R,

(N.S.) 245 (Alta, Q.B.) — cousidered
Scamwood Canada Led, Re (2011), 2011 NSSC 189, 2011 CarswelINS 564, 966 A F.R. 34, 305 N.5.R. (2d) 34, B4

C.B.R. (5th) 57 (M.5. 8.C.) ~— consldered
Skyepharme PLC v, Hyal Pharmqceusical Corp. (1999), 1999 CamsweliOnt 3641, 12 CB.R, (4th) 87, {2000] BP.LR,

531 (Ont.8.CJ. [Commerclal-Listh)—followed

Socité Telus Conmuwnications v, Peracoma Die, (2014}, 369 D.LLR. (4ih) 627, 2014 CanswellNat 1118, 2014
CusswellNat 1119, 2014 80029, 2014 CSC 29 (8,C.C.) —coansidered

Statntes considered;
Barderuprey avd Insobvency det, R.S.C. 1085, ¢. B3
Genoxally — refetved to

5. 14.06 [en. 1992, ©,27, 3. 9(1)] ~covsldzsod
5. 8L.4(5) [en. 2005, . 47, 5, 61] — considersd
5. 81.6(3) [en, 2005, ¢, 47, 5, 67} — consldeted
5.243(1)} —seforved to

8. 244(1)— consldered

5. 245 ——considered

5, 246 —referted i
Business Carperations Aet, R,S.A. 2000, ¢, B-9
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Alberta Traasiry Branches v. Elahorats Homas Lid, 2014 ABOB 850, 2014...
4074 ABTH 350, 2074 CarsvielAlia 021, RO AWLD, 3953, T4 AV.LiD. 3350,

&, 99(a) — refetred to

Judiegtire Aet, R.SA, 2000, ¢, J-2
5. 13(2)— refesred to

Persoral Property Security det, R8.A. 2000, ¢, P-7
5. 63(7)— refetred to

Wage Farrar Protection Program Aet, 8.C, 2005, .47, s. §
Geoerally — referred ko

Rules consideteds

Aberta Rules of Court, Alte, Reg, 124/2010
Generally — reforred to

R.915—consldered
R. 9.15(1} —conslder=¢
R.9.15(2) — conctdered

R. 1121 —considered
Bankruptey and Insolvency Gemeral Rules, CR.C, 1978, . 368
Generally — teforred to

R,3 —cotsidered

R. 6{1)—consldersd

R, 124 — cousldered
MOTION by cotpatation for [eave to file action against recaiver, (o bankruptey mattes.
K.G. NidsanJ.:

1. Introduction
1 PoeeWaterhonseConpers Inc. (PWC) was appointed ac recelverof all.cortent-and. fisture-assats- aud—pmpady—ef——— e

Blabngate Momes Ltd. and Blaborale Developiments Inc. {collectively yolerred to as Blabarats).

2 Alco Industrlal Inc. (Aleo) seeks leave to commence procesdings apaluxt PWC In telation to matters asisibp In
the reeeiveiship.

II. Background

4 Alco held a sozond suartpage (the Morlgage} ln the amount 0 $1,075,000 on, dater oiix, property (the Condo) owned
by Blaborate Hores Ltd, legally described as;

Condomlinium Plan 0520263 Unit 4 and 905undlyided 110,000 sharas In the canmnoen propecly Bxceptlng theteont
all mlbed and minarals,
4  Atberta Treasury Branches was a sceured ereditor of Elabotare. 1t beld, iner afig, a Eirst motigags on the Condo.
5  PWC was appolnted as ihe recelver of Blaborate Eomes Litd, pursuant to a Cotsent Recelvership Order dated

Febtuaty 22, 2011 {the Recelvarship Order), Pucenant to & sepazate Recalvership Order, also dated Febmnwy 22, 2011,
PWC was named as receivar of Elabovate Devalopments Inc., 2 compeny related in Elaborate Homes Lid,
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Alberta Treasury Branchos v, Elabaorate Homes Lid, 2014 ABQE 350, 2014..,
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at Aleo. Thers Is o factial basls to sugpest that PWC was elthsr grossly négligent, or that it wilfully misconducted jtself,
in elf2ctlng servive of the doctiments by emall,

B. Sala Transpetion

51 Alco also alleges thet PWC breached its duiies ta Aleo in the mannep ia which it conducted the sale of Elaborale’s
assels, Specifically, Alco alleges that PWC cobcealed the Bid Surnmary, and sold the Condo for an amount which was
belaw its appralsed value.

52 The Second Repost lndieated that PWC preferred that the Bid Summary remaln confidential untd such time g5
the sale transaction hnd closed. Upon signing ths Coufidentlality Letier, thé Bid Surnmery would bz disclosed to the
sighatory on the basis that the Information disclosed in the Bid Surarnary would not Jater be used by the signatory as
a potential purchaser of Llaboiate asssis,

53 Alco argues that PWC should not have required it to give np any right to make an offer on the Conda, Aleo
submlts that its rights "pught not to have bten extorted away under threat that otherwise the informatpn neeessary for
it to respoad to a court application would be kept hidder from view".

54  [tlscommon practice in the [nselvency context for Information ln relation to the sale of the assets of an insolvent
corporatlon to brkept confidentlal untll aftet the sale (s completed putsitant o a Court vrder. In Look Corrrumnicatiorss
Inc. v. Look Mopile Corp,, 2009 CarswellCOnt 7652, [2009}Q.J. No, 5440 (Oat. §.C.J. [Commercial List]), Newbould J.
explalnedthe reasans for such confidentiality:

17 Itis conumen when assets are being sold pursuant to a court process Lo scal the Monitor's report disclosing alt
of the vatlous bids in case aRarther bidding proccas Is required if the travsaction belug approved falls through.
Tuvarizbly, no one'comes baglt askldp thar ths scaling-order be sct aside, That Is because ordlnarily all of the assets
that w=re bid oa durlng the court sale prectss chid up belng sold aud approved Ly coutt crder, and so long as the
anle transaction or transactidos'closed, no cns has any furthér inlerest in the infurmation In 8857574 Omtario Ine.
v. Pizra Piga Ltd, (19%4), 23 B.L,R. (2ud) 235, Farley J; dlsSussed the fact that valuadons subrnitted by a Receiver
for the purpose of obtalnlng court approval ure nor’maﬂy sealed. He pointed out thai the purpase of that was to
maitaio fair play so Al compztitors or poténtidl bldders do not obtéln an nnfair advantage by obtaloingsuch
Inforrmatlon while vth#rs hive o rely on thzlr owhtesources. In that context, he stated thathe thought the most
appropriate seallugorderinaconrt approyal salesituation would be that the snppostingvaliation matelals rernain
scaleduntlisuch tirie as the sale transaction had clnsed.

55  Alco alleges that PWC and its counse! ignored Alco, hid the Bid Surnmary and cloaked thelr activitics in the
recelvership with secrecy. However, there is nothing In the materint before the Court ta suggest that FW.C's preference to
keep the Bl Sumreary confidential until the sale travsaction had been approved and closed was for any purpose othey
than to enstre the integtity of the marketlag process, and to aveld misuse of the information in the Bid Summary by a
subsequent bidder to obtalr an unfair adventage In the event it was necessary to reruarket Blaborate’s assets. Further,
there Iz oothing to suggest that Belzti I, granted ths Seallng Osder [or any ather reason,

56  Ako ruay have been In a nnique postilon given that it held a second mortgage on the Cobdo. Given that whinue
position, 1t may véfy well have been eatitled to recelve Informalion with resp:cn'w the offers recelved In refation to the
Condo and, therefore, conld have suggested revised tarms to any required confidentiality agresrment. Howsver, Alco's
position does not render PWC's aetlons inapproprlate. There is nothing ta sugpest that PWC's sctons in this regard were
ot L eccordasce with comman, prudent and reasonable practles [h receiverships, or that they reflect or resulted from
gross negligfnce or wilful mlscondiict o the part of PWC.

57 With respect to the manner in which the sale of the Condo was conducted, Alco submits that PWC breached a
"fandarnenta! duty of Recelvers” In that ftfalled to act with an even hand tnwards classes of ereditors and In accordancs
with recopuised lawful priorities. Apgin, the'law and the matetial before the Court do not support thiscontention.

o
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Albarta Traasury Branches v. Elzborato Homoe Ltd, 2014 ABQE 050, 2014...
2014 ABOB 350, 2014 CarsvelAfta 921, [2019) AW.L,D, 9322, [2014) AW.L.D. 3353...

58  The oblizations of a réceiver incamying out a sales transaction have been consldersd Jn numerons casts, In Royel
Boavke v, Soundair Corp. (1991}, 7 CB.R.(3d) 1,[1951) O.J. No. 1137 (OnL C.A.) al patas27-29, Galligen 1A, clledwith
npproval case law far the praposition that If a receiver’s decislon to enter Into an agiesment of sale, subject co court
approval, ls reasonatls and sound under tha clrcumstances at the time, it should not be sot aslde lmply'because ¢ Jater
and higher bid is made. Otherwlss, chaos would result In the coramerclal world, and receivers and purchasers wonld
never be sure they had a binding agreemant. Galligan 3.A. concluded;

30 What those cases show Is that the prices io other offers have relevance only If they show that the price contalned
In the offer accepted by the recelver was so unreasonably fow as to demonsteate that the recefver was Improvidest
In eccepting it. I am o the oplnion, thtrefote, Lhat [f they do not tead to show that the recelver was Improvident,
they should not be consldered upon & imotion to conficm a sale recommended by a court-appolnted recelver. Ifthey
were, the process would be changed from a sale by a receiver, subject to courtapproral, into an anctionconducted
by the cout at the time approval is sought. In my oplnlon, the laiterconrse is unfair to the person who has etitered

bora fide [nto ait agreement with the secelver, can oaly Jead to chaos, and must be dcouraged.

59  Galligan J.A. recognlzed that lo consldering a sale by a receiver, o court youst plice a geeat deal of confldénce
It the actious wkeu and Iu the opinlons formed by the recelvar, and should assine what the receiver ks acting properly
unless the contrary Is clearly shown. He sunmarized the dutles of the court when dedding Whethet a receiver wha has
sold property ected properly us folows (at para 17);

1. [t should conslder whether the recelver has made a sufflclent efort to get the best price and has not acted
Irprovidently;

2. It should conslder the |nteresis af all partles;
3. It shonld comsider the efMeacy and totegrlly of the process by which offers are obtained;
4, Tt shouM consider whether there has been unfelrmess in the working out of the process.

60 InSkyepharma PLC v. Hyal Pharmiaceutical Corp. (1959), 12 C.BR. (4th) 87, [1999] 0 J, No. 4303(Ont. 5.C.J.
[Cornmercinl List]) ot para 4, Facley J. cited Soundair with approval, bolding that e reeelver’s canduct bs to be reviewed
i light of the objective Information tic socelver had and mol with the beaefit of hindsight, Other offers are Lrrclcvant
unless they demonstrate that the price lu (he proposed sale was so unreasonably Jow that It shows the rectlver acted
improvid:ntly ln accepting It

6! In Scanwood Canada Led. Re, 7011 NSSC 183, 305 N.S.R. (2d) 34 (M.S. S.C.), the recelver was of the view that
the best reallzation of the assets {n question would come frorn a sale en bfac Hood J held that the secsivers duly to act
ln the Interests of the general body of credilors does 810t necessarlly menn that the rajosily rmles. Rathet, the receiver
muvst conslder the Interests of all creditoss and then rel for the beneflt of ths gaseral body,

52  PWC acrcepied the | 60 Ofer and recommended that the acceptance be apriroved by the Court on the hasls that
it was higher than othet en bloc offets and Was preferable from the overall perspective of Blaborate's creditass. The 160
Offer provided for the highest net recovety on the Condo of all of the en bloc offers and represented a recovery of 85%
of the forced liquidation vatnation of the Condo, Only one other offer it the marketing process undertaken by PWC
asslgntd & purchase price for the Condo which was higher thdn the price assigazd In the [60 Offer, This was oo offer
with respect to the Condo only.

63  Thelaw lsclear to the effect that the recelver must not conslder the faterests of only one creditor, biit mustact for
the benefit of the genetal body of creditoss, PWC was under a duty to act bn the Ibtettsts of the genetal body of credlton

end toconduct a fajr and eMcient marketing proce:s,

) & nghts isszned 1a
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Crown Trust Go. v. Rosenberg, 1988 Carswulltnt 205
THE6 CamswellOnt 235, 22 C.P.C. [24) 141, 48 DIL.R. (4th) 525, 60 O/, (24) 87

-

Most Negative Treatment: Distingulahed
Must Revent Distinpulshed: Ontarlo Faderation of Anglers & Hunters v, Qntatlo (Minlstey of Natutal Resonrces) | 1099
CerswellOnt 1444, [1999) QJ, No, 1680, 13 Admin, L R. (3d) 208, 62 CR R. (2d) 303, 98 0,1.C. 341, 430.X. (3d) 760

| (Ont. 5.C.J., Ape28, 1959)

1986 CarswellOnt 235
Ontario Snpreme Cowt, Figh Couxtof Jostics

Crown Trist Ca. v. Rosenbery
1986 CaxswellOnt 235, 20 C.P.C. (od) 131, 30 D.L.R. (4th) 526, 60 O.R. (2d) 87, 67 C.B.R (N.S.) 520 (note)

CROWN TRUST COMPANY, SEAWAY TRUST COMPANY
and GREYMAC TRUST COMPANY v, ROSENBERG et al,

Andarson J.

Judgment: November 6, 1986
Docket: No. 1380/83

Subjeet; Corposate and Comragrcial; lnsolvency
Related Alridgmesit Clpasifications
Clyll pratlos and procedure
ITY Parties
{18 Intervenora
11182 General princlples
Debtors and ceeditors
VII Recelvets
V116 Conduct and lability of teceiver
VH.6.a Gencral conduct of recelver

Debtoms-and erditors
YII Receivets
VIL6 Conduct and ittty of tecelver
VIL6b Righty
Debiors 2nd creditors
VII Recelvets
Y117 Actlons Involving recelver
¥11.7.2 Actlons by recoiver
Headnote
Receivets — Sale of debtot's asseis — Appraval by conrt— Court disenmling obligations [n determinlng whether to
approve sale,
On a motion by a courtt appointed recelver and manager to approve the sale of certalt ptopertles, the dntias of ths
eauart are 10 considar: whether the recelver hae mads a sufficlent effrt to gat the best ptice and shsure he hag not acted
Improvidently; the Intesests of'all partles; the sfficacy and integriy of the process by which offers have begn obtained;
and whether there has been unfalress In the working out of the process,
The court has the powerand responsibility to disregard the recormendation of ths rcelves and @0 Apprave anather offer
oraffets, On the other hand, the court onght not to enter lato the matiket place or st as on appeal fom tha declsion ofthe
secelver, reviewlog lnminuis detoll every elernont ofthe protsss by which bis decislon bas beet reached, Farthemmore, the
couet ought not o embatk on 2 procsss analogens to ths ttal of e claim by anunsuccessful bidder for somathing In the
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Trown Trust Co. v, Rosenbar, 1985 CarsweliDnt 235
1988 CasviallOnt 235, 22 GG, 4] 137, 39D, (4ih) 528, 60 O, 1& () W7o

tatuce afspactfle performance or procsed against the seommendatinos of Its secelves axcept Lo special clrcumstances ox
whors the hecessity and propriety of doityg sa are plein, It Ic only In exceptional cltounmstances thata contt will Intesvene
and proceed conteary to the rcelvar’s recommendations jEsatlafled that the secelver has actsd reasonably, prodently and
falrly, and tot arbliearlly. .
It is necessary to keap In mind not only the function of the coutt hut ths finetion of the tecelver, The recelver [« selected
and appoibted having regard fos ex pericnce and expertiseln the dnties which arairvolved, It Is the funcilon of the receiver
to conduct negotiations and to assesa the practical buslhess éspecis of the problews lvolved ln the disposition of the
ascetc. However, the court ls not to apply en automatie stamp of dpproval to the decision of the recelver, The ¢ourt has
power to come o 4 differant declslon and a diseretion to exerelse which must be exorclsed jedkiially.

The courts have secopnlzed that they ars nat making a declsion In a vaconm; that they are concerned with the process
tot only as Itaffects the case at bat, but es It stands to affect simatloss of a slmlier nature In the futire, The delicate
balance of compating lntavests Is ralevant and rmatetlal.

Andzrson J., (orally);

1 This Js e motlon to approve the sale of certain proposties, the kubject-matter of the actlon ln which the mntion
Is brought, The movibg party Is the recelver and manager appolnted by the contt. The sespondents axe parties to the
acUon, The propettles ase of conslderatle valne and the motlosn, thezefore, k one of some fmportayce to the recelves and
to the pattles, The svents plvlug rise to the action have 4 measute of local natoglety, but those colousful happenings have
no ditect bearing an the matters which I must tesolve, The disposition of the motion may b of sorue ganaral Intarest of
a legal naturo, Involving as [t docs & consldaration of the namre of the function to be dischurged by the conrt npon such
a moton, und also ofthe battrs and extent of the duties of g couct-gppolhted seoelver,

2 A trief chronologleal narrative of faets which are not In dispute and of the hlstocy of the proceedings will bs
usefnf background, In February of 1983 &n order was made by the Associate Chicf Fastlce of the ITigh Court appoinling
Clarkson Gordon Inc. as interim recslver and manaper of the Cadillac Fairview Praperties, Where throughont these
xepeons | say "Clarksnn®, I mean Clatkson Ju its capaclty os recelver and manaper, and when I say “Recaiver”, I xefor
to Clarkson in that capacity.

3 InJuly of 1983 anorder was made by Catzman J, with respeet to marketing the propetties pitrsuant la a process
which has been deslgrated the “Dispositlon Stratagy”. Clatkson Implemented ths strategy teport and the delalls of that

__ Implementation are fn the motion tecord at pp. 10-15 abd from pp. 23-6

4  Inmany eases wheze portions of the yecotd are painfally familiar to the counsel and pasticipants I propose not to
read them duslng thecoutse of my reasons, althiough they wil forre patt of the reasons should they be transerlbed,

5  OnSsptember 3, 1986, Latco Enterprlses submitted four draR letiers. The Recelfver pursuant to the Disposition
Steatesy had received some 200 offees from oo 70 odd ofFerots andafier the deadline Axed forstch affess ah additional
60 odd, On Ssptembet 8, 1986, the Latco offets wers acknowledged and certatn comments madt by the Recelver with

respect (0 them,
6 OnBSeptember L0th, Larco submitted fonr sealed bids, Clatkson xécelved In alt some 230 odd bids from 76 offerots.

7  On September 25th, Clarkson salacted certnin offers, 26 in all by some 14 offerors, and it is those offers that are
recommended For the approval of the court,

8  This motlon was launched and the materlal served on October 10, 1986. The motion was retnenable on Qrtobes
20th, October 20th and 21st were taken 1p with soms preliminaty or \ntetlocutory mattets and evidence and argument
were heard for the balatce of two weeks, .

9 0OFfths offees submitted by Larco, theee wete tejected nud o fousth was extended aod held ppen pending the hsaring
and dlaposifion oF this motion, Clerkson dass nat tecommend the decsptaues of that offer despite the factthat it produces
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59 I propos now Lo exproes soms factuel condualoms with respect to the matter.

60 The Larco offer is the hiphest bid, The difference between it and the recommended offers s substantial inabsohute
amount but not maieria! in praporton or refation to the over-all amounts involved in the transection. The differencs
Is mat suchaas to creats any Inference that the Disposltion Strategy and lts applleation by the Recelver was Inadequate
of unsuccessil. Indesd my conclision wordd be quite 1o the contrary. Larce was not migled or unfaldy treated by the
Recefver In any matetlal repard. The Larca offer was presented In & form and nepotated In a manrer which gave the
Receiver legitimate and reasnnehie emise for concern as to the advisabillty of acespting It.

6l  Mr, Zimmerman vety falrly conceded In his evidence that probably none of those causes was In (tself fatal. T think
that probably is so. They weére, however, consldered cumulatively by the Recelverand it was in my view lpgitimate and
requsonable 1o do so.

52 Incsscoce Lhe position of the Recelver was this; having before It the Larco offer with the concerns about it which
It entertalned, having before it the offers which [t now secommends which occasloned o sixch concetns, consldecing
that ln eelalive ténms the diiferencs in return was not materal, the Receiver elected to recommend the sormew hat lower
offers which were not atiended by troublésorue concerns agalnst the higher obe which was, In my view the Recelver

acted reasonably In dolng so:

63  Urnfortuzately, that is nol the end of the mattér, The question remafis [ the light of the factual concluslons which
I haye reached and expressed, haw should my dlscretion be exervised i the fnal result? Perhaps [t s useful to review
very briefly the propositions governing the dutles of the court which I cutlined eaellér in my reasons, I must consider
whether the Recelver has made e sufficient effort to get the best price and has not acted Improptzly. I must conslder
the Ioterests ofall partles to the actior, plalotffs and defendants allke. I mitst couslder the efficacy and the [ntzgrity of
tha process by which Lhe offérs wese obtalned, I should consider whathes there has been any unfhiroess la the workiog
outof the process Lod in & propercase I have the power and the responsibliity to distegard the recommendation of the
Receiver and to approve another offer or offers.'

64 Those propositious have pul In posltive terms. I ikink sore help In m=asuriog the ambit of the court's discretion
Is to be had from puttlogcertala nepative proposidons which are £ot so expliclt In the casés but which [ think are faldy

0 be loferred from them.

-65 — —The court cught not to enter Into the Tearket plics. To Chis case It ought uot to becore lavolved in the
(rnplementation ofthe Dlposltion Strategy nnd the atiendant negotiations, The conre ought notto sit as oo appeal from
the declsion of the Recelver, reviewlng In mimmte detall cvery elernent of the process by which the dédslon |s reached.
To do so would bo a futlle and dupliciious cxerclse, The court ought bot 1o embark on & process analogous w the trial
ofa claim by an unsuccesfil bidder for something lu the nature of specific pecformance. The court should not proceed
ageiost the recdntracndations of Ils Receiver except ln speclal circmmstances and wheee the necessity and propriety of
dolng ro arc plaln. Any other rulc or approach would emasculate the role of the Recetver and raake It almost Inevitabié
that the fina) negotlation of every sale would take place od the motlon for approval.

66 Ioall of this il is nccessary to keep inmaind not oaly the Funcllon of the court but the Puncton-of the Receiver. The
Receiver is selected and appoinied having regard for experieace and expestist io the dutles which arc lovelved. It ls the
fusctlon of the Receiver 10 conducl negotfations and Lo ssess the prectical busloess aspecis of the problerns fnvolved

In the disposition of the ascets,

67 Tu put the gltecnative positions briefly (hey are these. The submlssion on behalf of the Recelver Is that if the
concluslon [s that It has ‘scted rea, onably and Fairly, and 1 would add not arbitrarily, Inthe best intacests of the partles,
I should make the arder asked.
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63 The :ubmi_‘lon of the abjecting defendants reduced io Jts natcowest compass Is along these lines, The Laico offer
is or could by terms of the coutt’s order be made legally susceptitle of acceptance. It will produce the joost moncy and

itshould be approved. S

§9  Itisclear that o accede to the Recelver's submlssion will prabably result In a Jower return to the estate. I say
"ptobably" because there are uo certaintles in this Jife ~xcept the classc ones oftea referred to. The approval of the

recommended offer will clearly and plainly be detrimental to the position of Maysfield.

70 Revitwing these posltions [ have concluded that o acceds (o the position advanced by the defendants Invalves
fpooring orat any rate geting onirary to the recommendation of the Recelver appoloted by the court [t would fnvolve
me in making what s esséntlally a buslness decision, though oue with some legal corvponeaots: A decision of which tha
consequenees are not in all respects prediceable,

71 1amuoot, as I sald canfer, deciding ao action for breach of conteact or trying a clalm for specific petformance,
It Is becanse of that view that ] have uot responded I these reasons (o all of the Irgal arguments advanced with much
Force and clatlly by My, Falty. In my view of the function which I must dischargs the declsion of such technical legal

raattess Is not lovolved,

72  Reference was made lo argurment to The Gueen taright of Omario el al v. Ron Engdwering & Consiruction Eastern
Led (1981), 119 D.L.R. 3d)267, [1981} 1 S.CR, 1l L, [3 B.L.R. 72(5.C.C.). [n that casc there wete contrechual rights at
Issi¢ as Is roade clear by thereasons of Estey J. referted to atp. 274 of the report. No such contractual jssies arlse here,
Al most there arc some fegal questlons raiscd as being among the cancerns that led to rejection of the Larco bid,

73 The decision made by the Receiver waa ont to which it brought Its experlence and expertise for the position to
which it was appoioted. It was & declsion vpon which the Recciver had the advice of solicitors and connsel and of an
experl real estate consultant retaluod for the purpose. It was a declsion from whick the Recelver did not resile at the

couclosion of two weeks of henslng.

74 Itls cleat on the one hand that the cond is not to apply 4n rutomatic stamp of approval to the declsion of the
Recelver. Plainly, the court has power to declde differently and a discretlon to exercise which must be exercivedjudicially.

75  Thecourt no doub! has power to enter jnto the process to any ex¢ent which appears propes in the chrenmstances.
In Salima Investments Lid v, Bank of Montrealat of. (1985), 21 D.L.R. {4th) 473, 65 A.R. 372, 41 Ala. L.R. (24) S8, to
which I have referred, thajudge lo chambers actually recefved bids.

76  lo this case it was suggested by counsel for som® of ths objecting dsfendants that the court conduct a rua-off or
dlrect the Recelver to do 5o between the Larco and the cecoramended cfferors. I have oo doubt that] have the pawer to
do s0. Toexercise it would, [n my vlew, exhlbit very little judgnent. It would be to open a Pandore's box, the contents
of which might be more unruly apd nppredictable than the consequences which followed my declslon ta kear viva voce

evidence in this case.

** Itisequally clear, lomy view, though perhaps ool so clearly enunclated, that it is oaly la an exceptional case that
the court wlll Intervear and proceed copuary to the Recerver's recommendations if satlsfled, as I am, that the Recelver
has acled reasopably, prudenty and falcly and oot arbitraclly,

78 Much was sald dutlag the hearing about the [niegrity of Uie process, (hat [s, the process carrled through by the
Receiver pursuant to the July order ruadc by Catzmman J., and whether Larco had abused or evaded or sought to abuse
or evade it. The Receiver percelved, not unrcasonably ln my view, that that was so, Certaloly It rust be sald that Lerco
fell somewhat short of comlng forward promptly, openly, forthrightly and anequivocally withlts best offer, an objective
at which the process was directed.
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Alberta Rules of Court . F . Rueézs

Division 4
Restriction on Media Reporting
and Public Access to Court Proceedings

Application of this Division
6.28 Unlcss an enactment othenvise pravides or the Court othenwise arders,
this Division applies to an application for an order

() toban publication of court proceedings,

(1) to seal orpartially .tal a court file,

(c) permitling a person to give evidence in-a way that prevents that person
os another person from being identified,

{d) fora hearing from which the public is excluded, or

{e) foruse ofa pscudonym.

Restricled court access applications and orders

6.29 An application under this Division is to be known as a restricted court
access application and an order made under this Division is to be known as a
restricled court aceess order,

When restricted courl access applicafion may be filed

8.30 A person may file a restricled court access application oaly if a judge has
mthority to make a restricted court access order under an enactment or al
common law.

Timing of application and service
6.31 An applicant for a reslricled court access order must, 5 days or more
befare the date scheduled for the hearing; irial or proceeding in respect of which
the order is scught,

(1) file'the application in Form 32, and

(b) unless (he Counl otherwise orders, serve every parly and any other
person named or described by the Court

Nolice to media
6.32 When a restricted court access applicafion is filed, a copy of it mustbe
served on the court clerk, who must, in accordance willt the direction of the Chief
Justice, give natice of the spplicalien o
(a) the eiectronic and print media identified or described by the Chiel
Justice, and

(b) any other person named by the Courl.
AR 1242010 56.32,163/2310
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Slerra Club of Canada v, Gariada (Mihister of Financa}, 2002 SCC-41, 2002 GSG41,...
7002 SCC 41, 2002 C5C 41, 2002 GarswellNat 822, 2001 CarswellNal b24..,

Mest Negative Trestment: Disnguished

Most Recent Distingoished: Canada (Procurenr géfézal) ¢, Contrevenant Na. 10| 2015 CAF 155,2015 FCA 155, 2015
CarswellNat-2920, 2015 CarsweliNal 4847, 476 N.R, 142, 123 W:CB. (2dy 413, 356 A.C.W.5, (3d) 759, [20I5] A.CF.
Wo. 873 | (F.CA., Jun 30, 2015)

9602'5CC 41, 2002 GSC 41
Siipreme Court of Canada,

Sierma'Clubrof Cenads v, Canada (Mimister of Finanoe)

2002 CarswellVat 822, 2002 CarswellNat 823, 2002 SCC 41, 2002 C5C 41, [#002) 2 S.0R. 29, [2002]5.0.3.
Na. 44, 113 ACW:S. (ad) 36,18 CE.R (§th) 1, 20 CP.C.(5tH) 1, 211 DLLR. (4ih) 193, 223 F. T-R. 137 (nute), 287
N.R 205, 40 Admin, LR (§d) 1, 44 GELR.(¥.S)162; §3C:R.R. (2d) 219, L.E 2002-803, REJB 2000~30902

Aijomic Energy of Canada Limited, Appellanty. Sierra Club.of
Canada, Resnond,ent and The Minister of Finance of Carinda, the
Ministex of Foreign Affairs of Canada, the Minister of Inteimational
Trade of Canada and the Attorney General of Canada, Respondents-

MeLachlin C.J.C., Gonthiier, Yacobuec), Bagtaraphe, Binnie, Arbaur; LeBel £

Heard:; Novaimber 6, 2001
Judgment: April 26, 20042
Doeket: 280320

Proceedlngs: reversing (2000), 2000 CavswellNat 970, (sub nom. Atamic Energy of Canada Ltd V. SiteraClhub of Canada)
1&7D LK. (4111)251 256 N.R. 1, v/ Admln LE: {35) 1, [7000] 4 FC: 426. 182 B.T. R. 284 (pote), 2000 CarswelNat
327), (2000} FXC.J. No. 737 (Fed. C.A.); afflsmig 0999), 1590 CarswellNat 2187, [2000} 2 R.C. 400, 1959 CarsweliNat
3038, 179 F-T_R. 283, [1995]:F.C_1, Nio. [633 (Ped. T.Di)

Counsel; J. Brett Ledger and Pojer: Chapiy. fof dppelldsi

Timothy J. Hovward andd Frankibs 5T Gerrler; for tespondesnt Sieesa Cltib of Canads

Grabsem:Gartor, 0.C., and J. Seriderson Grahym. fot.xespondints Minlster of Findance of Casada, Minlster of Foreign
AlFaivs of Candda, Minister pf lnternationsl Trade 6f Canada, and Attorney General of Canada

Subject:Intellectial Bropesty; Property; Civil Practice and Procedure; Byldence; Epvlranmeiital
Relaled Abrdgnieat Clussifioations
Civll practice:and procedare
XIT Discovéxy
XT1,2 Distovety of docvinents
X204 Privileged docnment
XKW.2, hux i Miscellaneons
Civil practice and procedure
X Diseovery
X114 Biarjbitlon For discovery
X114.h Range of éxamipation
X114, bylx Peivilogs
KO 4Ll P Mistellanzous
Buidanics
XTIV Privilegé
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Sierra Club of Gapada v. Canada (Minjstar of Finance), 2002 SCC 41, 2002CSC 44,... )

2002 SCC 41, 2002 CSC 41, 2072 CarswellNat 823, 2002 " orowolir af 823, -
(a) the judge roust consider the available options and consider whether there are any other reasonable and
effective altematives avallable;

(b) the judge ravust consider whether the order is lirited as rauch as possible; and

(c) the judge must welgh the imporiance of the objectives of the particular order and its probable effects apalast
the importance of openhess and the patticular expression that will be Hrited in order to ensure that the positive
and negative effects of the order are proportionate.

Inapplyingthis test to the facts of the case, La ForestJ. found that the evidence of the potential undue hardship consisted
maiuly i the Crown's subreission that the cvidence was of a "delicate nature” and that ihis was iosufficient. to override
Lhe infringement on freedom of expression.

43 This Coust has recently revisited the granting ofa publication ban under thecourt's common law jurisdiction n R. w
Mentck, 2001 SCC 16 (S.C.C.), and its companion case R v. £ {O.N. ), 2001 SCC 77 (8.C.C.). In Mentuck, the Crown
rmoved for 2 publication ban to protect the identity of undercover police officers and operational methods employed by
the officers in their investigation of the accused. The accutsed opposed the motion as an infringement of his right to a
fair and public hearing under s. 11(d) of the Charter, The order was also opposed by two intervening newspapers as an
inftingement of their right to freedom of expressiou,

44  The Court noted that, while Dageneis dealt with the balanclng of ficedorn of expression on Lhe one hand, and
the right to a falr trial of the accused on the other, in the case before it, both the right of the accused to 4 fair and
public hearlog, and feedom of expression weighed in favour of desying the publication ban, These rights were balanced
against Interests relating to the proper admlvistration of justice, in particular, protecling the safety of police officers and
preserving the efficacy of undercover police operatians.

45 In splte of this distinction, the Courl noted that uoderlying the approach taken in both Dagenais and New
Brunswick was Lhe goal of ensuring that the judicial discretion o order publicatlon bans is subject to no lower a standard
of compliance with the Charter than legislative enactment. This goal is furthered by incorporating the essence of s, | of
the Charter and the Oakes Lest into the publication ban test. Siuce this same goal applied in the case before it, the Court
adopted a similar approach to that taken in Dagerais, but broadened the Dagereis test (which dealt specifically with
the right of an accused to a falr trlal) such that it could guide the excrcise of judicial discretion where a publication bao
is requested in order to preserve eny imporiant aspect of the proper administration of justice. Al para. 32, the Couzt
reformulated the test as follows:

A putlication ban should ouly be ordered when:

(a) such an ord-r is vecessay in order Lo prevent a serious risk to the proper administratior ol justice because
reasonably alteruative measures will not prevent the gisk; and

(L) the sadutary ~fiects of the publicalion bap outveigh the deleterious effects ou the rights and interests of the
parties and he public, including the effects on the right to frec cxpression, Lhe right of the accused to a [air and
public rial, and the efTicacy of the administration of justice.

46  The Courtemphasized that under the flrst branch of the test, thres important elernents were subsuraed under the
"neeessity" branch. First, the risk in question must be a serious risk well-grounded in the evidence. Second, the phrase
“proper administration of justice” must be carefully interpreted so as not to allow the concealment ofan excessive amount
of information. Third, the test requires the judge orderlng the ban to consider not oaly whether reasonable alleratives
are available, but alsa to restrict the ban as far as possible without sactificiug the prevention of the risk.
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Sherman Estate v. Donovan, 2021 SCC 25, 2021 CSC 25, 2021 CarswellOnt 8339
+ 2021 SCC 25, 2021 CSC 25, 2021 CarswellOnt 8339, 2021 CarswellOnt 8340...

Most Negative Treatment: Distinguished
Most Recent Distinguished: Canadian Broadcasting Corporation v. Canada (Border Services Agency) | 2022 NSPC 5, 2022
CarswelINS 139 | (N.S. Prov. Ct., Feb 16, 2022)

2021 SCC 25,2021 CSC 25
Supreme Court of Canada

Sherman Estate v. Donovan

2021 CarswellOnt 8339, 2021 CarswellOnt 8340, 2021 SCC 23, 2021 CSC 25, 331 A.C.W.S. (3d) 489,
458 D.L.R. (4th) 361, 66 C.P.C. (8th) 1, 67 E.T.R. (4th) 163, 72 C.R. (7th) 223. EYB 2021-391973

Estate of Bernard Sherman and Trustees of the Estate and Estate of Honey Sherman and
Trustees of the Estate (Appellants) and Kevin Donovan and Toronto Star Newspapers Ltd.
(Respondents) and Attorney General of Ontario, Attorney General of British Columbia, Canadian
Civil Liberties Association, Income Security Advocacy Centre, Ad IDEM/Canadian Media
Lawyers Association, Postmedia Network Inc., CTV, a Division of Bell Media Inc., Global
News, a division of Corus Television Limited Partnership, The Globe and Mail Inc., Cityty,

a division of Rogers Media Inc., British Columbia Civil Liberties Association, HIV & AIDS
Legal Clinic Ontario, HIV Legal Network and Mental Health Legal Committee (Interveners)

Wagner C.J.C., Moldaver, Karakatsanis, Brown, Rowe, Martin, Kasirer JJ.

Heard: October 6, 2020
Judgment: June 11, 2021
Docket: 38695

Proceedings: affirming Donovan v. Sherman Estate (2019), 56 C.P.C. (8th) 82, 47 E.T.R. (4th) 1, 2019 CarswellOnt 6867,
2019 ONCA 376, C.W. Hourigan J.A., Doherty J.A., Paul Rouleau J.A. (Ont. C.A.); reversing Toronto Star Newspapers Ltd.
v. Sherman Estate (2018), 41 E.-T.R. (4th) 126, 2018 CarswellOnt 13017, 2018 ONSC 4706, 28 C.P.C. (8th) 102,417 CR.R.
(2d) 321, S.F. Dunphy J. (Ont. S.C.I.)

Counsel: Chantelle Cseh, Timothy Youdan, for Appellants

Iris Fischer, Skye A. Sepp, for Respondents

Peter Scrutton, for Intervener, Attorney General of Ontario

Jacqueline Hughes, for Intervener, Attorney General of British Columbia

Ryder Gilliland, for Intervener, Canadian Civil Liberties Association

Ewa Krajewska, for Intervener, Income Security Advocacy Centre
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A. The Test for Discretionary Limits on Court Openness

37  Court proceedings are presumptively open to the public (Macintyre, at p. 189; A.B. v. Bragg Communications Inc., 2012
SCC 46, [2012) 2 S.C.R. 567, at para. 11).

38  The test for discretionary limits on presumptive court openness has been expressed as a two-step inquiry involving the
necessity and proportionality of the proposed order (Sierra Club, at para. 53). Upon examination, however, this test rests upon
three core prerequisites that a person seeking such a limit must show. Recasting the test around these three prerequisites, without
altering its essence, helps to clarify the burden on an applicant seeking an exception to the open court principle. In order to
succeed, the person asking a court to exercise discretion in a way that limits the open court presumption must establish that:

(1) court openness poses a serious risk to an important public interest;

(2) the order sought is necessary to prevent this serious risk to the identified interest because reasonably altemative
measures will not prevent this risk; and,

(3) as a matter of proportionality, the benefits of the order outweigh its negative effects.

Only where all three of these prerequisites have been met can a discretionary limit on openness — for example, a sealing order,
a publication ban, an order excluding the public from a hearing, or a redaction order — properly be ordered. This test applies to
all discretionary limits on court openness, subject only to valid legislative enactments (Toronto Star Newspapers Ltd. v. Ontario,
2005 SCC 41, [2005] 2 S.C.R. 188, at paras. 7 and 22).

39 The discretion is structured and controlled in this way to protect the open court principle, which is understood to be
constitutionalized under the right to freedom of expression at s. 2(b) of the Charter (New Brunswick, at para. 23). Sustained
by freedom of expression, the open court principle is one of the foundations of a free press given that access to courts is
fundamental to newsgathering. This Court has often highlighted the importance of open judicial proceedings to maintaining the
independence and impartiality of the courts, public confidence and understanding of their work and ultimately the legitimacy
of the process (see, €.8., Yancouver Sun, at paras, 23-26). In New Brunswick, La Forest J. explained the presumption in favour
of court openness had become ™one of the hallmarks of a democratic society' (citing Re Southam Inc. and The Queen (No.l),
(1983), 41 O.R. (2d) 113 (C.A), at p. 119), that "acts as a guarantee that justice is administered in a non-arbitrary manner,
according to the rule of law ... thereby fostering public confidence in the integrity of the court system and understanding of the
administration of justice” (para. 22). The centrality of this principle to the court system underlies the strong presumption —
albeit one that is rebuttable — in favour of court openness (para. 40; Mensuck, at para. 39).

40  The test ensures that discretionary orders are subject to no lower standard than a legislative enactment limiting court
openness would be (Mentuck, at para. 27; Sierra Club, at para. 45). To that end, this Court developed a scheme of analysis by
analogy to the Qakes test, which courts use to understand whether a legislative limit on a right guaranteed under the Charter
is reasonable and demonstrably justified in a free and democratic society (Sierra Club, at para. 40, citing R. v. Oakes, [1986]
1 8.C.R. 103; see also Dagenais, at p. 878; Vancouver Sun, at para. 30).

4]  The recognized scope of what interests might justify a discretionary exception to open courts has broadened over time.
It Dagenais, Lamer C.J. spoke of a requisite risk to the "faimess of the trial" (p. 878). In Mertuck, lacobucci J. extended this
to a risk affecting the "proper administration of justice” (para. 32). Finally, in Sierra Club, Tacobucci J., again writing for a
unanimous Court, restated the test to capture any serious risk to an "important interest, including a commercial interest, in the
context of litigation" (para. 53). He simultaneously clarified that the important interest must be expressed as a public interest.
For example, on the facts of that case, a harm to a particular business interest would not have been sufficient, but the "general
commercial interest of preserving confidential information" was an important interest because of its public character (para. 55).
This is consistent with the fact that this test was developed in reference to the Oakes jurisprudence that focuses on the "pressing
and substantial” objective of legislation of general application (Oakes, at pp. 138-39; see also Mentuck, at para. 31). The term
"important interest" therefore captures a broad array of public objectives.

WESTLAW EDGE CANADA Copyright © Thomson Rautars Canada Limited or Its licensars (excluding indlvidual court documaents). All rights reservad. 14



TAB 12



DocuSIgn Envelope ID: D4435C468-016E-4102-801C-E523D29B092F

Look Cormmunications Inc. v. Look-Mohile Gorp.. 2009 CatswellOnt 7952
2008 CoarswaNOnt 7052, [2008] O.J; No, G440, 183 A.C, V.8 (33) 7

2009 Carswellont 7952 o
Ontario Supericr Court of Justice [Commexdel List]

Lonk Communications Ine. v: Look Mobile Corp.
2009 CarswellOnt 7952, [2009] 0.3 N, 5440, 183 A-CW.S.(3d) 736

IN THE MATTER OF LOOK COMMUNICATIONS INC. (Applicant) and LOOK
MOBILE CORPORATION AND LOOK COMMUNICATIONS L.P. (Respondent)

AND IN THE MATTER OF AN APPLICATION BY LOOK COMMUNICATIONS TG, UNDER
SECTION 192 OF THE BUSINESS CORPORATIONS ACT, RS.C. 1985, & C.44, AS AMENDED

Newbaguld J.

Heard: December 17; 2009
Judgmant: Deeember 18, 9009
Dockat- aB-CL-7877

Connsel: John T. Pogter fior Lonk Commusicatipps Inc.
Aubrey B: Kaffman for Innkshilk Wireless Partoreship.

Subject: Corporate and Commercialy Clell Practice and Procedores
Related Atridpment Clossifications.
Bosiaess associatitons
VI Changss to corporate ¢intps
V1.3 Asrangements and compromises.
Y13 Under gensral corporate legisfation
Headuota
Business assoclations— Changes tor corpotaie statis — Attangemsuts and camproraises — Under genera) cprposate
fegidation
Corporatlon made plin of arrangement under Canada Busipess Corporailons Act — Colrt approyed sale of most of
coxporation's assets to jolnt venture — Mosltor's first report was oxdered staled untl! sale wascompleted — Comgpletion
cecuned fuih earfier than expected -— Corporation meanwhils was attémpting i sell temaining assets and wished to
keep eatlier bids confidentia) — Jolnt venturs wanted infermation to gain advantage iv bidding for remalniag asstts —
Corpdration brought mptlen to exténd sealing order fox six mphths — Motion granted — Conrt had juriediction dnder
5. 137 of Caurts of Tustlce Ace to extend oxder hotwithstanding that plan of srranpemeént wis Snalized-— Corporation
bad commescial intesest in seilivig §t5 sérnaining asssts — Bytending ordar would not have substautla] deninental effect
oo core vaines of freedom of expression:
Tzhie o€ A olhorities
Caseq eoasidered by Newbould &
Macihityre v. Nova Scotia { Atiorney General) (1982), 11982 1 S.C.R. 175,49 N.S.R. (2d).605, 40 M.R. 181, 1982
CarswelINS 21, 26 CR. (3d) 183, 96 ARR. 609, 132 D.L.R. (3d) 385, (sut niorn. Nova Septia {Aatorney General)
+. Maelneyre) 65 C.C.C. (2d) 129, 1982 CarswelN5 110 (8.C.C:} — consideted
Sierra Clup oft Cqnada v, Canada { Minister of Finance). (2002, 287 N.R. 203, (sub hom. Atowiic Energs of Caorada
Lt v. Slerra Chib of Carada) 18 C.ER. (th) 1, 44 CB.L.R: (N.8;) 16L, (sub.oon. Afenic Lhergy of Cavada Ltd.
v. Sigrra Clyb of Carada} 211 D.LR. (4th) 193, 223 ET.R. 137 (pate), 20 €.2,C, (5th) I, 40 Admin, L.R. {3d) L,.
00Z8CCgl, 2002 CarswellNat§22, 2002 Carswell Mat 823.' (sub nom, Liomie Enargy of Cakada Lid: v. Sierre Clih
of Camada ) 9 C.R.R. (2d) 219, [2002]. 2 S.C.R. 522 (8.C.C.) — considesed
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Look Commuinications e, v. Lok Mabile Corg., 2009 CarswnllOm 7362
2003 GarswallOnt 7992, [2009] O.J: Np..5440, 183 A. CWS. {3(” 736

857574 Ontario Ing. v. Pizzg Pizza Led, (1994),35 C.B.C (3d) 323,23 BL.R, (2d) 239, 1534 CarsiwellOnt 1214 (Ont:
Gey. Dlv. JCommeirial LIs()) — considered
Statiiés congtderails
Cénadi Buyinass Corporations Act, R8.C, 1985, . &-44
§. 192 — feferred g
Cayadiaqn Chaeter of Righis end Freedemy, Fart 1 of the Constitution Art, 1987, beihg Schedule B to the Carada Act
1982 (LK), 1982, = L}
s 2(b) mefered to
Courts of Justive Aér, B.99. 1990, = €.43
5. 137.— consfdired

MOTION by corporation for order extending éealing rder madein conrt gpproved sele of assels.
Newbauld Iz

' Look Commnications Inc,{Look) moves for e prdetextending & iealing order under which bids made |nia cour
approved sales. profess were séalrd. The ordes 1 oppesed by Brmakshule Wirefees Partnershlp which s 2 jolnt ventiee
betwéen Rogars Commnnications The, gaed Bell Canada.

Circamstances.of Sealing Orider

2 On December 1, 2008, Look wai zuthorlaed by Pepall 1. (o conduct a special shassholder's meedlng to pass
resolutions (1) autkiorizing Look to estdblich 4 sales process for the sale of all orsubstantially all of Ifs assits and to
séek au orderapproyfog the sales procese, and () ayhoilzlog a plan of amangeinent ander seetion 192 of the CECA
which contemplated the salé oFall or sitbstxntially all of Loul's assets. The sharcholders voted in favour of botfra sales
procass atid he dreanpetvént.

3 On Tatuaty 21, 2009, Look obfained an érdér approving the sales process and Gerant Thornton Limlted
was appolnted 25 Monitor t6 manage and condoet the sales process with Look. The'sales procsss provided far bids.
fron lhictested peysans for five assets of Laok, which wess substantially all of its assets, beéing (i} Spectum, bélbg
approximately 100MHz of Licstse Specttum In Qntario and Quebee; (ilj a CH.TC Broadeast License; (iii) Subserlbers;
(i") a Network consisting of two vetwosk opecifing cenlers:and (v) apptoximalely $300 rillios In "(ax attributes’ or
losses. Courd approval was reqiiired for any sale,

4 Under the sales process, 8 bidder was ehuded to'bld forany orall of theassets thabwese bding sold, ora combipafion
thzreqf. Pussivant to- the sales process, fous hids wees.roezived and Look-and the Monitor engiged lo dlscvssions with
each bidder, Look eventually accepted st offar frow Trukshuk fo the Spectrum and Broadcast Licenss; It Is agroed that
whilenor 4l of the aseers of Look were sold, what wiis sold to Inukshuk wess substaridally all ofthe:assets of Look.

5 The parties obtalhed a consentorder on May 14, 2009 from Marrocde J, it which the sile of {he Spetrom and
Breadreast Liceusc o Inukshuk was approved. The order provided that the gxsels would vest in Toukshudk upon the:
Monltur fillng a certificate with the conn certifying ds:to the completinn of the transaction. The sale contemplaied a
stagedcloslog, with the first 14K Ing place immedlately Following the order of Matrores J., the second being Decernber3{,
2008 and the Inal taking place gs fate as what the sale agiceynent dafined as the Qutside Dats, belng this third aoniversary
of the date oFitht final ordsr approviag the-aasaction, Le,, May 14, 2012. T ami told that the reason for the staged dates
was that it wds ariticipatéd (hat the necessary copilatory appeovals for the sale of the Spectritnrand License conld take
sorot time;

6 Asiitimed oul, the finalclosing took place ruch sarlier than the Outslde Date within a few monihs of the .order.of

Marrocco J.On Scpterber L, 2009, the Nouiior filed its certificate with the Courtcertifying that the porchass price had
been paid in full dpd that the conditibas of Glozlog had been salisfied, Thus the sold asicts vested io Ioukshuk, Undér
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Look Communications Inc. v. Look Mobila Corp., 2009 CarswellOnt 7852
2009 CarswsllOnt 7952, [2009] O.J. No. §440, 183A7 W.S. (30) 736~

should be in public. He held that the presurption was in favour of public access and the burden of contraty proof lay
1tpon the person contending otherwise.

Is In Sierrg Club of Canada v. Canada (Minister of Finance), {2002] 2 S.C.R. 522 (8.C.C), the court authorized
a confidentiality arder, It stated that an order should be granted In only two circumstances, being (i) whes an order
is needed to prevent serious risk to an Impoxtaut Interest, including a comraercial inlerest, in the context of litigation
because reasonable altcmative measures will not prevent the tisk, and (i) when the salutary effects of the confidentiality
order, Inciuding the effccts on Lhe cdght civil litigants Lo a Fair trial, oulweighs it deleterious effects, incliding the effecls
on the right of free expression, which includes public intcrest in open and accessible conrt proceedings. lo dealing with
the potion of an important comruércial Interest, Iacobucei J. stated:

In addition, the phrase "important commercial interest” Is in need of some clarification. In order to qualify as an
“Important commercial interest”, the interest in question cannot merely be specific to the party requesting the order;
the interesl must be one whichean be expressed in terms ofa public interest inconfidentiality . For example, a private
company could not argue simply that the existence of a parUcular contract should not be made public because lo
do so would canse the company to lose business, thus harmlug lts commercial Interests. However, if, as in thls case,
ex postrre of information would cavse a breach of a confidentiality agreement, then the commercial interest affected
can be characlerized rore broadly as the general commercial interest of presetving confidential information. 8 imply
pht, if there 1s no general principle at stake, there can be no “important cornmercial Interest” for the purposes of this
test. Or, in the words of Blnnie J. in Re N, (F.) |2000] | S.C.R. 880, 2000 SCC 35, at para. 10, the open court rule
only yiclds "where the public interest in confidentiality outweighs the public interest in openness".

16 Loak points out that it is nota privatecompany. It is a public company with stakeholders, being public sharzholders.
It is ol the kind of private cotporation thal Tecobucel J. was discusslug In Sierra.

1 It is corumoun when nsscts are being =0ld pursuant to a court process 10 seal the Moniter's report disclosiug all of
the varlous bids i case a futther biddibg process Is required if the transaction being appraved falls thraugh. Luvariably,
0o vae coanes back askiug that the sea llﬁg order be set aside. That is because o:vdlhanly all of the assets thal were bid
oo duriog the court sale process end up being sold and approved by caurt order, and so long as the sale ransaction
or Lraosactioos closed, no one has any further interest @ the mformation. o 887574 Curario ic. v Pizzq Pizzq Lid
(1994). 23 B L R.(?d) 738 (Oot. Gen. Div. [Cormmercia) List}), Farky J. discussed the fact that valuatious submlited
by 1 Receiver for the purpose of obtaining court appraval arc normally scaled. He painted out that the purpose of
1hal was lo mawtaio fair play so that corupetitors or paleatial bidders do not obtaiu an unfair advantage by oblaining
such Information while others have to rely on their own resowces -lu that context, he stated that he thought the most
appropriate sealing order in a court approval sale situalion would be that the supporling valuation matesials remain
:zaled vatil such time as the sale trapsaction had closed.

18  Thiscase is a little different from the ordinary. Some of the assets that were bid on during the sales process were
not sold. However, because the assets that were sold constituied substantially all of xc assels of Look, the arrangement
under section 192 of the CBCA was cornpleted. Those assets that were not sold remalined, hawever, to be sold andit ks
in the context of that process that Rogers has been discussiog purchasiog ope or roore of these assets from Look.

19 In this case, had the closlng of the sale of the Spectrum and the License been drawn ot to the maximura three
year period provided for In the sale agrecyment, these remaining assets in all likelihood would have bxen sold before the
maximum period ran out and during a period of time in which the Receiver's Tirst Report remaining sealed. In those
circurnstances the effect of the sealing order would have beeu Lo protect the later sale process, a process which originally
involved a sale of all of the assets of Lool. Whils the remainiug sales will not take place under the original sale process
thatwas conducted by Look and the Monitor, the commercial interest In seeibg that the remalning assets are sold to the
benefit of all stakeholdets, including the pubfic sharcholders of Leok, rérnains now as it did hefote.
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Maost Negative Treabinest: Chérk subsequent Wstary and s€lafed ¢réatmenis..
1994 Corswell Ot 1314
Ontarie Court of Justice (General Division), Commetcial List

887574 Oritario Inc. v Pizza Bizga Tid.
1994 CarswellOnt 1224, [199.4] ©.d: No. 3112, 23 B.L R (ad) 239, 35 C.P.C. (3d) 343, 55 ACW.S.(3d) 5156
RE ARBITRATION BEFORE THE HONOURABLE R.E. HOLLAND, Q.C.

B37574 ONTARIQ ING., B63644 ONTARIO NG, Bo1469 ONTARIO ING., WESTBRIDGE FOODS LTD:,
850542 ONTARIO ING,; 779975 ONTARIO LIMITED, 783120 ONTARIO NG, 3B4055 ONTARIO INC,,
g46171 ONTARIO ING,, 768027 ONTARIT INC.,, 3418y5 ONTARIO INC, 660840 ONTARIO LTD., BULE
ENTERPRISES LIMITED, 900766 ONTARIO INC., 755950 ONTARIO LIMITED, 554135 ONTARIO
INGC., 765049 ONTARIO [INC., 781380 ONTARIO I C., 802922 ONTARID INC,, 814591 ONTARIO
INC.,, 925446 ONTARIO LTD., 876310 ONTARIO ING., Bmls'ﬂ ONTARIO INC., 880602 ONTARIO
INC., 697339 ONTARIO INC., 863008 ONTARIO INC., B9 8201 ONTARIO INC,, 989897 ONTARIO
INC., 857387 ONTARIO INC., 828650 ONTARIO INC, 756243 ONTARIO LIMITED, 803767 ONTARIO
INC;, 910874 ONTARIQ INC,, Bo5837 ONTARIO INC., GOLD LION GROUF OF COMPANIES, 697246
ONTARIO LIMITED, 827532 ONTARIO. INC.,, 914470 ONTARIO LIMITED, 804631 ONTARIO INC., 354270
ONTARIQ INC, 686603 ONTARIG LIMITED, 741897 ONTARIQ LIMITED, 675367 ONTARIO LIMITED,
Bo0692 ONTARIO LIMITED, 681650 ONTARIO INC., 763012 ONTARIO LTD., 905933 ONTARIO INC:,
945671 ONTARIO ING., 807352 ONTARID INC. and 909206 ONTARIO TNC: v. T1ZZA P1ZZA LIMITED

Farlay J.

Oral reasims; Decembex 14, 1594,
Writtsn reasons: Decemnbei 27, 1504
Buckei: Doc,93-0Q-3354Y; Commiercisl Court File Dor, B85/93

Coumsel; Perer Griffin, Gavii AfpeKenizie ahd Daniel Fukovich, Tar moyiog party’ {defendant).

Naricy Spizs.and Timathy Miehell, mr:esponding pariies (plajttiifs) except 828659 Onlarto Ing., 805837 Ontarid Ioc,,
§07333 Ontario Inc., and Dtag Eleven Pizza Ine:

P. Waldmnaon, for other réSponditig partiss {plalotlfs).

B. Bruser, for Toronto Stan

Subjet; Cvll Practics 3nd Procodure; Corporate and Commercidl.
Relateil' & )sidgment Classifieatisns
Tudges and éourés '
XV Juekdiction

XVILIO Mrfsdictiop of court over gwu process

XVII10.e Seallng files -

Hedfinote
Jodges and Courds — Juslsdietton — Tuelsdiction ol court over owh praces
Asrbitratiop. — Commércial arbitrdtion — Large grotip of franchisées and thelr fdnchisor agreelog to discontiong
litlgation and seitls their differsnces throngh arbitration — Arbitration agreed (o be subjcct to 2ppeal — Franchisor
appealing arbibration award and franchisees cross-appealing — Application by fraichisor for dsder directing miterlal
filed on appeal be sealed becauss atbitration Lo be keptconfidential.
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807574 Onlarla Inc. v: Pizia Pizza Lid,, 1294 CarswellOnt 1274
1354 CarawallOnt 1214, [1904] 0.1, No. 3112, 20 B.LR. (2d) 239, 36 G\P.C, (3d) 324,

Practice — Practics-on appens] :— Regotd on appeal — Applicaifon by appellant from arbitratipn award for order
directing recosd to be sealed desied — No evidence adduced to support any pibiie policy grounds io depat kdm sl
of public-aceessibility (o conrt proceedings.
In 1993, 50 franchisses commenged lepal proceedibgs apainst thelr franchisor, PP Ltd. Later, the partizy entered intp
ritntes of seulement whereby the dlsputewould be mediated and/or arhltrated by H, a retltedjudge and highly. cespected
pitvats arblerator. The wilootes of setlleruent gl provided that the pacties wonld have a éight o appéal sny blnding
deiisioh by H, Acbltration proceedings eqsued over meatry months and intefim awdrds and 2 linal award wers issned by H.
Helssued aconfideatiallivaward with respect to-the arbitradon pracéedibgs. This was followed by 4 consent order made
by the judge befose whom the peesent imotlon Was argued confirmlng that the interim 204 final awards-Were to remaln
confidential unt) the final Awird. was filed Iy.court,
PP Ltd. appéaled four componehrs of H's award. Six of the frahchistes ceoss-appealéd dn¢ componeat of tivaward, PP
Ltd. then brought 4 motlon seeking a6l order that the appeal matesfal be sealed o the pronnds that, (1) the atbitation
proceedings wrere confidenttal by agrecment; (I} the paviles would not have entered Into the arbitratlon proress without
the condltioh of conlidentiality, and (I} the disclosure of the arbiftation proceedings t6 the publlc.could affect the
competitive positloin of PP Ltd,
Hdad:
The motlon was dismissed,
When & raatier comes o court, the phllosophy of the donrt system is:openness; There are cstablishied cxcgplions to this
genzral rule, stph as actions ibvolying Infanis ot moontally dismubed. prople, and actions Iovelving matters of secreey;
however, this sealing appllcation 418 noe ft within ay of those exceptions.
Ifthe dispute setllement proccss had lnvolved ather by pes ofaltsrnative dispoie resolution suchas medfation, conciliation
or beuleal evalnation whitre the foetisis an {he parties' comitig £ 4 consensual arrabgement, theh other cousiderations
conld bg heotight 6 bedr,
Curtailiment 6F public actesibllity can te justified only whete there: i prasenl theneed to protsct social values of great
lmportance. This test s notinet by wishibg to kesp sceret the praterial lnvolved ioyan athlratlon appeal which of fiecessity
takes the pactles back inlo the court system ivith ks osistense G opennaess, do aspeet which ope must asstume the parties
fully recopnlzed befoses proceeding ko appeal the award.
Tahie of Aulborities
Cases considered;
A. () v. Canada Life Assurance Co, (1989), 35 C.P.C..(2d) 6, 70.O.R. (26) 27 (LG} — corsidered
Huxsnafi fnsuratice Co. of Israel v. Mew,[1993] 2 Lioyd's Rep, 243,(Q.B.Ix [Com, Ct)) — considered
Lordon & Leeds Bstitéz Ltd v. Paribac’Lid (Fuly 28, 1994). Mauce 1. (Bog. §.5:) [onréparted] — cansidered
Mdcluyee v. Niova Seotia {Arianey Generaf), [1982) L §.C.R. 175, 26 C.R. (3dy 193, 49 N.S.R- (2d) 609, 95 A.P.R.
609, 4A0N.R; 181, 132 D.L. K. (3d) 385, 65 C:C.C. (2d) 128 —_ﬁaffahed
MDS Heqlth Givwg Lid v Cariade {duomzy Gerezral) (1993), 20 €.P.C, (3i) 137, 15 Q.R. (3dy 630 (Gex.
Div.japplied
5. (B ) v C (D) {1987}, 22 CR.C. (20) 225 (Ont, FL.C.)— applied
Slatnies copsidered:
Arbligiion Act, 1951 S.Q, [99), ¢, 17,

Bankmipicy and Insolventy Act, B, 5.C 1985, ¢. B-3,
Companles’ Creditors Aredapement Ac); R.8.C. 1085, ¢. C36.
Courts of Justice Azt, R.8.0. 1990, c. €43 —

5 137(2)

Salz of Goods Act, R.8.0. 1990, &, 5.1
Words oad phrases copyilerel:

ar
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ALTERNATIVE DISPUTE RESOLUTION

This [nox-bindiogarbile tion] dlffers from other Fatms of [Altertative.Dis pore Resolution ("ADR")) in Which the parties

theraselves are part of the decision-making mechanisrn 20d the nevitdl third paity's ihvolveméntls 6f 1 facilitaive oa fure:

e.z. mediation, conciliafion, nentral evaluation, donbinding opihion, nonbind'lng Arbiiration. Of course, the sfriplest
méthod — ofien overfapked — [s that-of nonfovolvément by a pepiral: a negoliation etween the partles. Tt js 0ot
il that ADR resoliitions aré conducted privately, mare ta thé point . . . it wonld be unusual to see & public ADR

sesslon especinlly-where the focusis pn comibp to-d consenstial arpaagement. The partiss need (o have the opporinaity of
dlstnssion aad patural give aod takswith bininstorming ahd conditicnal concesslons glving without the congern of belip.
under 4 microscope: IEthe piarties were under coostant survefllarice, one could well imagiae that they wonld be severely

tnhibted i the frapk and open discussions wiih the resiilt that seitlement ratios would 12nd &5 dry np: The liGgation

systern depends on aconple of percent of mew caz¢5 only golng to tril, [Frhiswere doubled to several percent the systém

would collapse , . . public'polley supports the nootrial resoliition of disputes.

.. . [f the ADR piocess entered Into is:along the mediation philozophy stetictine: that It-will be appreciated thal the
best and most productive. rasults: re dispite résclntion will be achieved gengrally Jf sorhi process involyss a degred of
contidentlality. This ofcourst If stbject to-some sxezptions such as whed the pasties apree that In 2 wediation of public
policy Issues thue 5 a posttive. reqiiirement for piblic exposure . . _ In other ihstances poblic ekpogire may indudé s
very negative reaction _: -

BINDING ARBITRATION
+ «+ 4:binding arbitiado b.Is a-mincourt ¢qdivalent 16 a court tdal. Tt éliker cass a nenkral third pasty hears the cass ahd
malkes his denlslon which:(subjecl to-uppeal) s binding-upos the pastiss.

Motion foran drderthatipaterial rélating to dppeal feomcommenial arbitritis i be séaled an grovads of confidentiality.
Editor's Note

This. judgmesst, Yoken together with 1he qrbitration avierd. immisdidinhy precdivg ard the iwo reasans for Jrdgmens
immediately followlig, forms an Duteresting qudrtél, X provides o bais for comomanr on severgl aspects of sovtretelal
arbilretion i a gevieral businasy sorring. See the Caso Cornrriont 41 p, 277 post:

Fariey X2

1 Arthe heailig T dlsmissed tha confidentlality/z?allog matid e, promising formal reasonsac a lalor ddte. Theseare
those raasons.

2 The defendate Pizza Plzza Linilied (T 2*) moved foran order:

(2) putsuznt-to Rection 137(2) oF the Courry of Justicé: 4¢L R.5.0. 1990, & C43 ditectivg that the appeal matetials
upon the appeal 6 be-héard oo Februasy 20, 1995 in this Honowrakle Courl bg sealed pending fucther ardes;

(b} eontioiing the order of the Hosooerable Me; Justice Parley-dated nly 20, 1654

P2 subruttted €hat the protnds. for soch a motion weres

I. The parties were arlglnally before this Hopourahle Coust by way of injubtiion proceedifgs (and extonsive
tuatetidls) in the spring 6f1993;
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systern depends on a couple of parcent of new cases only goingto trial. If this were doubled to several percent the system
wouwld collapse. Therefore in my view public policy supports the non-trial resolutlon of disputes, [ note the abscrvation
of Oliver Tickell, “Shogun's Beginnings" Oxford Teday, vol. 7, no. 1 Michaelmas Issue 1994 ai p, 20 where he observed
as to Professor Jeffrey Mass' view of the benefits of the first Shogunate in Japan:

= finding to | Professor Mass'] surprlse that its rule was based far more on efficient administralion than oo military

heroics. "Although a4 warrior government, it was devoted nol to the battlefield but to maintaining the peace .. -
1t developed laws, lustitutions vf justice, and an adversatial lepal system that even today seems extraordloarily
ingenious and soplisticated. Wrltten evidence always took precedence over oral testhneony, and women enjoyed
their full day In court. The vendetta was itlegal, as the objective was to keep people ensnared in litigation".

T also note that perhaps the Jepal seclor ib Canada has progressed a little oo far ia the ensnarerent direction.

5  Sectlan [37(2) of the Cowrts of Justice Act, R.5.0. 1990, c. C.43 (CJA) provides:

A court may order that auy document filed in a civil proceeding before It be treated as conlidential, sealed and not
form part of 1he public record.

However when a maller cornes to coutt the philosophy of the court system is openness: See MDS Health Growp Lid. v.
Canada { Attorrgy General) (1993), 15 O.R. (3d) 630 (Gen. Div.) at p. 633, The present scalivg application would not
fit withip any of the exceptions to the general rule of public justice as discussed in A. (J.) v. Canada Life Assurance Co.
(1989), 700.R. (2d) 27 (H.C.}) at p. 34: ".. actions involving infants, or mentally disturbed people and actions Involving
rmatters of seerecy ', -secret processes, inventions, documents ot the like .." " The broader principle of confidentlality
possibly being "warranted where confidentiality is precisely what is at stake” was also discussed at the same page but
would not appear applicable.

6  Mr. Griffio raised the question of rearganization roaterial under the Bardruptey and Insalvericy Act, R.S.C. 1985,
¢. B3 or the Companies' Creditors Arrangement Aet, R.8.C. 1985, c. C-36 ar valuatioos submitted by a receiver for
the purposz of obtaining coud approval an a sale arrabgement haviug been sealed. Th- purpose of that, of course, is
to maintaio fair play o that corupetitor .- or potrotial bidd:r. do aot abtain an unfair advanlage by vbtaioiog such
tnfor mation whilsl others have to rely on their own resotrces. 1 would think the most apprapriate scaling order in a
courl approval sale situation would be that the supportiug valuation material reiuain seaked until such tme a5 the sak:
transaction has closed.

7 Thbelieve thatitisobvious that if the ADR process entered into ks along the mediation philosophy structure that it will
be appreciated Lhat the best and rosl productive results re dispute resclution will be achieved generally if such process
[nvolves a depree of confidentiality, This of cowse is subject to some exceplions such as When the parlics agree that io
a roedlation of public policy issues there is a positive requirerment for public exposwre: see Brown and Marriott, ADR
Principlesand Practice (1993, London), Sweet & Maxwell, at p, 356, In other Instances public ex posure may induce a very
negative reaction — e.g. i outsiders can be observers, then some (depending on their relatiopship to the parties involved)
may become "cheerleaders”, "advisors without the beneflt of the facts” or “advisors without the disclpljne of having to
live with the end result of the mediation” (which may be a non-resolution of the issues which may otherwise have been
resolved). Unwanted pressure may thus be applitd to one or more of the particlpants. Similarly a volupteer advisor-type
may give "free” advice (e.g: "Don't settle; take him to court; you've got an absolute winner!”) when the hidden agenda
of this olficious interrneddler is to foruenl distuptlon, harass the ather side or pursue his own self interests. Allow me to
obsetve that [t would bg umsual for anyone to feel obliged ta conduct all of his negotiations (including those to settle
disputes) in a fishbowl: Consider for inslance one having a mild disagrezment with one's mother as to whete the 1wo of
you should have lnuch — or a debate between a customer and a supplier over whether an order was short-shipped and,
ifso, whal adjuslment should be made (all without resort Lo the Salz of Goods Act and/or the courts).
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2014 ONCA 851
Ontario Court of Appeal

Bank of Nova Scotia v. Diemer
2014 CarswellOnt 16721, 2014 ONCA 851, 20 C.B.R. (6th) 292, 247 A.C.W.S. (3d) 584, 327 O.A.C. 376

The Bank of Nova Scotia, Plaintiff (Respondent) and Damniel
A. Diemer o/a Cornacre Cattle Co., Defendant (Respondent)

Alexandra Hoy A.C.J.O., E.A. Cronk, Sarah E. Pepall JJ.A,

Heard: June 10, 2014
Judgment: December 1, 2014
Dockel: CA C58381

Proceedings: affirming Bank of Nova Scotia v. Diemer (2014), 2014 ONSC 365, 2014 CarswellOnt 666, A.J. Goodman J. (Ont.
S.ClL)

Counsel: Peter H. Griffin for Appellant, PricewaterhouseCoopers Inc.
James H. Cooke for Respondent, Daniel A. Diemer
No one for Respondent, The Bank of Nova Scotia

Subject: Civil Practice and Procedure; Corporate and Commercial; Insolvency
Related Abridgment Classifications
Debtors and creditors
VII Receivers
VII.8 Remuneration of receiver
VII.8.b Remuneration
VII.8.b.iii Miscellaneous
Headnote
Debtors and creditors --- Receivers -— Remuneration of receiver — Remuneration — Miscellancous
Counsel fees — Bank held security over debtor’s cattle farm operations, and was owed approximately $2,000,000 — On
application by bank, receiver was appointed — Receiver requested legal fees of $255,955 on behalf of its counsel — Motion
judge found legal fees were excessive, given size of receivership, and refused to approve them — Motion judge assessed
fees at $157,500, plus disbursements of $4,434.92 — Receiver appealed — Appeal dismissed — Motion judge did not err
in disallowing counsel's fees — Initial appointment order stating that counsel was to be compensated at "standard rates", and
subsequent approval of receiver's reports, did not oust need for court to consider whether fees claimed were fair and reasonable
— Motion judge made no palpable and overriding error in concluding that counsel's fees were not fair and reasonable — It was
inappropriate for motion judge to simply apply rates of London counsel, but this was not fatal — Motion judge was informed
by correct principles, which led him to conclude fees lacked proporticnality and reasonableness — Certain comments made by
motion judge were not justified, but different result should not ensue.
Table of Authorities
Cases considered by Sarah E. Pepall J.A.:
Belyea v. Federal Business Development Bank (1983), 44 N.B.R. (2d) 248, 116 A.PR. 248, 1983 CarswellNB 27, 46
C.B.R. (N.S.) 244 (N.B. C.A.) — followed
BT-PR Realty Holdings Inc. v. Coopers & Lybrand (1997), 29 O.T.C. 354, 1997 CarswellOnt 1246 (Ont. Gen. Div.
[Commercial List]} — referred to
Confectionately Yours Inc., Re (2002), 2002 CarswellOnt 3002, 164 0.A.C. 84, 36 C.B.R. (4th) 200, 25 C.P.C. (5th) 207,
219 D.L.R. (4th) 72 (Ont. C.A.) — followed
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accounts reviewed. The court also relies on its supervisory role and inherent jurisdiction to teview a receiver's requests for
payment: Bakemates, at para. 36 and Kevin P. McElcheran, Commercial Insolvency in Canada, 2d ed. (Markham: LexisNexis,
2011), at pp. 185-186.

31  The receiver is an officer of the court: Bakemates, at para. 34, As stated by McElcheran, at p.186:

The receiver, once appointed, is said to be a "fiduciary” for all creditors of the debtor. The term "fiduciary”" to describe the
receiver's duties to creditors reflects the representative nature of its role in the performance of its duties. The receiver does
not have a financial stake in the outcome. It is not an advocate of any affected party and it has no client. As a court officer
and appointee, the receiver has a duty of even-handedness that mirrors the court's own duty of fairness in the administration
of justice. [Footnotes omitted.]

(b) Passing of a Receiver's Accounts

32 In Bakemates, this court described the purpose of the passing of a receiver’s accounts and also discussed the applicable
procedure. Borins J.A. stated, at para. 31, that there is an onus on the receiver to prove that the compensation for which it seeks
approval is fair and reasonable. This includes the compensation claimed on behalf of its counsel. At para. 37, he observed that
the accounts must disclose the total charges for each of the categories of services rendered. In addition:

The accounts should be in a form that can be easily understood by those affected by the receivership (or by the judicial
officer required to assess the accounts) so that such person can determine the amount of time spent by the receiver's
employees (and others that the receiver may have hired) in respect to the various discrete aspects of the receivership.

33 The court endorsed the factors applicable to receiver's compensation described by the New Brunswick Court of Appeal
in Belyea: Bakemates, at para. 51. In Belyea, at para. 9, Stratton J.A. listed the following factors:

* the nature, extent and value of the assets;

» the complications and difficulties encountered;

= the degree of assistance provided by the debtor;

« the time spent;

- the receiver's knowledge, experience and skill;

« the diligence and thoroughness displayed;

« the responsibilities assumed;

» the results of the receiver's efforts; and

« the cost of comparable services when performed in a prudent and economical manner.
These factors constitute a useful guideline but are not exhaustive: Bakemates, at para. 51.

34 In Canada, very little has been written on professional fees in insolvency proceedings: see Stephanie Ben-Ishai and
Virginia Torrie, "A 'Cost' Benefit Anatysis: Examining Professional Fees in CCAA4 Proceedings” in Janis P. Sarra, ed., Ansiual
Review of Insolvency Law (Toronto: Carswell, 2010) 141, at p.151.

35 Having said that, it is evident that the fairness and reasonableness of the fees of a receiver and its counsel are the stated
lynchpins in the Bakemates analysis. However, in actual practice, time spent, that is, hours spent times hourly rate, has tended
to be the predominant factor in determining the quantum of legal fees.
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and anticipated costs. The responsibility is on the receiver to choose counse! who best suits the circumstances of the receivership.
However, subsequently, the court must pass on the faitness and reasonableness of the fees of the receiver and its counsel.

45  Inmy view, it is not for the court to tell lawyers and law firms how to bill. That said, in proceedings supervised by the court
and particularly where the court is asked to give its imprimatur to the legal fees requested for counsel by its court officer, the
court must ensure that the compensation sought is indeed fair and reasonable. In making this assessment, a! the Belyea factors,
including time spent, should be considered. However, value provided should pre-dominate over the mathematical calculation
reflected in the hours times hourly rate equation. Ideally, the two should be synonymous, but that should not be the starting
assumption. Thus, the factors identified in Befyea require a consideration of the overall value contributed by the receiver's
counsel. The focus of the fair and reasonable assessment should be on what was accomplished, not on how much time it took.
Of course, the measurement of accomplishment may include consideration of complications and difficulties encountered in
the receivership.

46 Itis notmy intention to introduce additicnal complexity and cost to the agsessment of legal fees in insolvency proceedings.
All participants must be mindful of costs and seek to minimize coust appearances recognizing that the risk of failing to do so
may be borne on their own shoulders.

(e) Application to This Cuse

47  Applying these principles to the grounds raised, I am not persuaded that the motion judge erred in disallowing counsel's
fees.

48  The initial appointment order stating that the compensation of counsel was to be paid at standard rates and the subsequent
approval of the Receiver's reports do not oust the need for the court to consider whether the fees claimed are fair and reasonable.

49 As stated in Bakemates, at para. 53, there may be cases in which the fees generated by the hourly rates charged by a
receiver will be reduced if the application of one or more of the Belyea factors so requires. Furthermore, although they would
not have been determinative in any event, there is no evidence before this court that the standard rates were ever disclosed
prior to the appointment of the receiver. In addition, as stated, while the receiver and its counsel may be entitled to charge their
standard rates, the ultimate assessment of what is fair and reasonable should dominate the analysis. I would therefore reject the
appellant's argument that the motion judge erred in disellowing BLG's fees at its standard rates.

50  Talso reject the appellant's argument that the motion judge erred in fact in concluding that counsel's fees were not fair
and reasonable.

51  Inthis regard, the appellant makes numerous complaints.

52 The appellant submits that the motion judge made a palpable and overriding error of fact in finding that the debtor was
cooperative. The appellant relies on the contents of the Receiver's two reports in support of this contention. The first report
states that on the date of the initial appointment order, August 20, 2013, the Receiver became aware of an offer to purchase
the farm dated August 13, 2013 and reviewed the offer with the debtor's counsel. The report goes on to state that the debtor
was not opposed to the Receiver completing that transaction and seeking the court's approval of it. The second report does
detail some issues with the debtor such as the movement of certain property and cows to two farms for storage, even though
the Receiver had arranged for storage with the purchaser at no cost to the Receiver or the debtor, and the leasing by the debtor
of 60 additional cows to increase milk production.

53 While there are certain aspects of the second report indicating that some negotiation with the debtor was required, based
on the facts before him, it was open to the motion judge to conclude, overall, that the debtor cooperated. The Receiver and
its counsel never said otherwise. Furthermore, this finding was made in the context of the debtor having agreed to continue to
operate the farm pursuant to an August 30, 2013 agreement and in the face of little involvement of the Receiver and its counsel
in the day-to-day management of the farm. Indeed, in the first report, the Receiver notes the debtor's willingness to carry on
the farming operations on a day-to-day basis.
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2015 ABQB 745
Alberta Court of Queen's Bench

Servus Credit Union Ltd. v. Trimove Inc.
2015 CarswellAlta 2169, 2015 ABQB 745, [2015] A.J. No. 1275, [2016] A.-W.L.D. 488, 260 A.C.W.S. (3d) 677
Servus Credit Union Ltd, Applicant and Trimove Inc. and Geeta Luthra, Respondents
IB. Veit L.

Heard: November 18, 2015
Judgment: November 24, 2015
Docket: Edmonton 1503-06388

Counsel: Kentigern A. Rowan, Q.C., for Receiver, MNP Ltd.

Thomas Gusa, for Applicant, Servus Credit Unicn Ltd.

Darren R. Bieganek, Q.C., for AFSC (Agricultural Financial Service Corporation)
Vishal Luthra, Geeta Luthra, for themselves

Subject: Civil Practice and Procedure; Insolvency; Public; Torts
Related Abridgment Classifications
Bankruptcy and insolvency
IV Receivers
I'V.2 Fees and expenses
Headnote
Bankruptcy and insolvency --- Receivers — Fees and expenses
Court-appointed receiver recovered total of approximately $t.1 million of which approximately $863,000 was availabie to
distribute to creditors — Receiver brought application for approval of its fees and its lawyer's fees which together totalled
approximately $82,000 — Application granted — No basis was established for any substantive challenge to fees — Receiver
provided detailed information about its activities and about individuals who undertook them and their rates — Amount of
work undertaken by receiver was to be asscssed in light of all circumstances of case including uncooperative attitude expressed
by debtors at outset, difficulties of accounting for rolling stock, and ongoing failure of debtors to provide timely, accurate
information — Debtors had contracted to pay receiver's lawyer's fees on full indemnity basis — Contract with respect to fees
should be conclusive in absence of any argument that contract itself is invalid — There was no suggestion that legal fees
exceeded those which could be said to be essential to and arising within four corners of litigation.
Table of Authorities
Cases considered by J.B. Veit J.:
Alberta Treasury Branches v. Weatherlok Canada Ltd. (2011), 2011 ABCA 314, 2011 CarswellAlta 1883, 343 D.L.R. (4th)
304, (sub nom. Trinier v. Shurnaik) 515 A.R. 148, (sub nom. Trinier v. Shurnaik) 532 W.A.C. 148, 68 Alta. L.R. (5th)
400 (Alta. C.A.) —referred to
BT-PR Realty Holdings Inc. v. Coopers & Lybrand (1997), 1997 CarswellOnt 1246, 29 O.T.C. 354 (Ont. Gen. Div.
[Commercial List]) — considered
Bank of Nova Scotia v. Diemer (2014), 2014 ONCA 851, 2014 CarswellOnt 16721, 20 C.B.R. (6th) 292, 327 0.A.C. 376
(Ont. C.A.) — followed
Belyea v. Federal Business Development Bank (1983), 46 C.B.R. (N.S.) 244, 44 N.B.R. (2d) 248, 116 A.P.R. 248, 1983
CarswellNB 27 (N.B. C.A.) — followed
Confectionately Yours Inc., Re (2002), 2002 CarswellOnt 3002, 36 C.B.R. (4th) 200, 164 O.A.C. 84, 25 C.P.C. (5th) 207,
219 D.L.R. (4th) 72 (Ont. C.A.) — followed
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Sidorsky v. CFCN Communications Ltd, (1995), 27 Alta. L.R. (3d) 296, 35 C.P.C. (3d) 239, [1995] S W.W.R. 190, 167
A R. 181, 1995 CarswellAlta 86 (Alta. Q.B.) — referred to
911502 Alberta Ltd. v. Elephant Enterprises Inc. (2014), 2014 ABCA 437, 2014 CarswellAlta 2293, 588 A.R. 296, 626
W.A.C. 296 (Alta. C.A.) — referred to

Tariffs considered:

Alberta Rules of Court, Alta, Reg, 124/2010
Sched. C — referred to

APPLICATION by receiver for approval of fees,

J.B. Veit J.:

Summary

1 The court-appointed receiver asks for approval of its, and its lawyer's, fees.

2 The debtors claim that both the receiver's fees and the receiver's lawyer's fees are excessive. They do not provide any
evidence in support of their argument.

3 The court granted to Servus Credit Union Ltd. a without notice interim receivership, subsequently extended to a full
receivership, of Trimove Inc. By the time of the granting of the full receivership, it was apparent that the debtors were insolvent:
not only could they not pay Servus' demand claims, they could not pay their employees' salaries, etc. As of the date of the
current application to distribute proceeds and award costs, the debtors owed Servus Credit Union approximately $1.2 million.
The instruments creating the secured debt include a contractual obligation on Trimove Inc. and the guarantor Luthra to pay
all costs and expense of enforcing the security, including legal fees on "a solicitor-and-his-own-client full indemnity basis".
The receiver recovered a total of approximately $1.1 million, of which approximately $863,000.00 was available to distribute
to Trimove's secured creditors. The receiver proposes that Servus receive approximately $298,000.00 of that fund. The fees
claimed by the receiver and the receiver's lawyer total approximately $82,000.00.

4  The debtors propose that the court appoint an independent expert in receiverships to assess the costs claimed and report
to the court; they propose that the maximum fee payable for that work be $3,000.00.

5 The debtors' application for the appointment of an expert to give an opinion on fees is denied. The applicant's request for
approval of its, and its lawyers' fees, is granted.

6  Receivers and receivers' lawyers' fees are tested according to well-established legal principles as set out, for example,
in Belyea, Bakemates and Diemer.

7 Here, the receiver has set out detailed dockets and an explanation of the multiplicand basis for its fee. Not only have
the debtors not provided any evidence that the hourly fees charged were excessive, they have not established that the work
undertaken was excessive. On the contrary, in light of the principal's early comment to the receiver, 'We'll make sure you get
nothing”, the nature of the assets - rolling stock, and the documented failure of the debtors to provide reliable information on
such crucial assets as accounts receivable, there is no evidence that the time spent by the receiver in tracking down assets was
unreasonable.

8 While the claim for lawyer's fees was set out in only two lines of information and was not verified by affidavit as is
recommended in Bakemates, the debtors contracted to pay all legal costs associated with recovery "on an indemnity basis";
that contract does not limit fees to what is reasonable. There is no suggestion of duress or equivalent in the negotiation of the
lawyer's fee contract; as indicated by Farley J., in the absence of duress, an "agreement as to the fees should be conclusive.”:B7-
PR Realty Holdings. In any event, however, neither of the two main secured creditors, who are the only parties whose recovery
deficit would be ameliorated if the fees were reduced, nor the court, in the exercise of its oversight responsibility, discemn any
excess in the fees claimed by the receiver's lawyers.
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