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PART I: LIST OF DOCUMENTS RELIED UPON BY RESPONDENT

1. The Affidavit of Patrick Penner, affirmed October 21st, 2023;
2. The Affidavit of Sonia Pacheco sworn September 27, 2023; and
3. The Affidavit of Tamara Hines, sworn October 27, 2023.

PART Il: LIST OF AUTHORITIES

TAB
1. Section 243 of the Bankruptcy and Insolvency Act;
2. Section 55 of the Court of King’s Bench Act,
3. Visser v. Godspeed Aviation Ltd. (2020 BCSC 1241)
4. Textron Financial Canada Ltd. v. Chetwynd Motels Ltd. (2010

BCSC 477)
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the legal test. A receivership appointment remains an
extraordinary remedy, one that is not simply warranted as a matter
of course. The Applicant has other remedies available (such as
foreclosure or issuing a Statement of Claim) to address the arrears
and the sale of the Property. These Respondents submit that upon
consideration of all the criteria this Honourable Court ought to
conclude that the Applicant has not cleared the threshold to
discharge its onus that a receivership appointment is just, or

convenient.

Legal Principles

4,

The criteria to be considered for the appointment of a Receiver are
well established. These Respondents do not take issue with the
legal authorities and general principles of law set out in the
Applicant’s brief. These Respondents do, however, submit that all
of the criteria ought to be considered, and differ as to certain
points of emphasis from the Applicant’s position. Further, these
Respondents differ in how the principles cited apply to the facts of

this particular case.
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The starting point is that the Court may appoint a receiver if it

considers it to be just or convenient to do so.

Section 243(1) of the Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (“BIA”) [TAB 1]

Section 55 of the Court of King’s Bench Act, S.M. 1988-89, c. 4 (“Act”) [TAB 2]

The case law repeatedly includes a list of criteria to be considered.
Whether the source is from Bennett on Receivership or Houlden &
Morawetz text, the list is essentially identical. The criteria,
alphabetized from (a) to (p), are set out in several of the
Applicant’s authorities, as well as at paragraph 50 of Textron

Financial (Tab 3). Briefly summarized, the criteria are as follows:

a) whether irreparable harm might be caused if no order were made ...;

b) the risk to the security holder ... ;

c) the nature of the property;

d) the apprehended or actual waste of the debtor’s assets:

e) the preservation and protection of the property pending judicial resolution;
f) the balance of convenience to the parties;

g) the fact that the creditor has the right to appoint a receiver under the
documentation provided for the loan;

h) the enforcement of rights under a security instrument where the security-
holder encounters or expects to encounter difficulty with the debtor and others;
i) the principle that the appointment of a receiver is extraordinary relief which
should be granted cautiously and sparingly;

j) the consideration of whether a court appointment is necessary to enable the

receiver to carry out its’ duties more efficiently;
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case law, the issue is whether irreparable harm might be caused if
no order were made. This does not support the Applicant. The
asset is real estate, and insurance is in place. Any additional
losses would be purely financial, and though the Respondents are
corporations the materials show that Mr. Penner has a personal
covenant.

The next four criteria (as set out at b, ¢, d and e), contemplate the
risks as to the particular nature of the property. A brief analysis of
the facts in this case would favour the Respondent’s position that
a receiver is not warranted. The secured property is real estate,
which is insured, and which the Respondent is actively engaged in

repairing and securing. Unlike many of the asset portfolios in the

- case law submitted by the Applicant, in this case there is no risk of

chattels simply disappearing. Moveable assets like vehicles (Bank
of Montreal v. Carnival National Leasing), cattle (Linden Leas), or
retail inventory (Nygard) pose a far greater risk of waste. No
evidence before this Court suggests that the receiver would do

better than the Respondent has been doing.

The balance of convenience consideration is the sixth element to
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receiver is extraordinary relief that should be granted cautiously
and sparingly. Contrary to the posture of the Applicant, the Court
has an obligation to carefully consider the negative impact on all
parties that will be impacted, including the Respondents and Mr.
Penner personally. An order of this nature should not simply be
granted as a routine matter of course, the Applicant must
demonstrate a real need for the order. This too would be a factor

that would weigh against granting the requested order.

Points (j), (m) and (p) are related, in that each of those pertain to
the role of the receiver. It is submitted that none of those are

significant factors in this case.

The factor () requires the Court to consider the conduct of the
parties. The evidence demonstrates extensive good faith efforts by

Mr. Penner to preserve and improve the condition of the Property.

Items (n) and (o) require the Court to consider the cost of the
receivership and maximizing the return to the parties. Notably, the

court has an obligation to consider the return to all parties, not



Page 14 of 15

simply the creditor. The Applicant’s position focuses exclusively on
realizing the balance owed to it as quickly as possible, without
consideration for the interests of any other parties. Though there
are arrears on the debt, those other interests remain a relevant
consideration. It is obvious that appointing a receiver will
substantially increase costs, thus decreasing any available surplus
which could be rendered to the Respondents, and increasing the
excess debt which may impact Mr. Penner’s personal covenant

obligations.









Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, 5. 243

243(4)Trustee to be appointed
Only a trustee may be appointed under subsection (1) or under an agreement or order referred to in paragraph

2)(®).

243(5)Place of filing .
The application is to be filed in a court having jurisdiction in the judicial district of the locality of the debtor.

243(6)Orders respecting fees and disbursements

[

P

Lo

IFa receiver is appointed under subsection (1), the court may make any order respecting the payment of feesand

disbursements of the receiver that it considers proper, including one that gives the receiver a charge, ranking
ahead of any or all of the secured creditors, over all or part of the property of the insolvent person or bankrupt in
respect of the receiver’s claim for fees or disbursements, but the court may not make the order unless it is
satisfied that the secured creditors who would be materially affected by the order were given reasonable notice

and an opportunity to make representations:

243(7)Meaning of “disbursements”

[n subsection (6), *disbursements” does not include payments made in the operation of a business of the
insolvent person or bankrupt.

Amendment History
1992, c. 27, s. 89(1); 2005, c. 47, 5. 115; 2007, c. 36, s. 58

Currency
Federal English Statutes reflect amendments current to December 7, 2022

Federal English Regulations Current to Gazette Vol. 156:25 (December 7, 2022
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Visser v. Godspeed Aviation Ltd., 2020 BCSC 1241, 2020 CarswellBC 2070
2020 BCSC 1241, 2020 CarswellBC 2070,322 ACW.S. (3d) 550
?

The Toronto Dominion Bank v. Blo Plastix Inc. (2014), 2014 BCSC 2673, 2014 CarswellBC 4364 (B.C. S.C) —
B considered

' Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
S. 243(1) — considered

- 8..244(1) — considered ...

Law and Equity Act, R.S.B.C. 1996, c. 253
s. 39 — considered

Rules considered:

Supreme Court Civil Rules, B.C. Reg. 168/2009
R. 10-1 — considered

APPLICATION by plaintiff for order appointing receiver over all assets, undertakings and property of defendants,

Master Muir:

INTRODUCTION

1 This is an application by the plaintiff for an order appointing Alex Ng of D. Manning & Associates Inc. as receiver of
all of the assets, undertakings, and property of Shorebird Enterprises Inc. ("Shorebird”), Island Express Air Inc. ("Island
Air”), and Godspeed Aviation Ltd. ("Godspeed™) (collectively “the defendants”), and for solicitor and client costs to the
plaintiff payable forthwith in any event of the cause.

BACKGROUND

2 In February 2019, the plaintiff owned the shares of Godspeed. Godspeed was the owner of 80% of the shares of Island

Air and Susan Visser, who I believe is the plaintiff’s spouse, owned the other 20%.

3 Godspeed and Island Air owned various assets, including a hanger, a fueling station, and various aircraft. As well,
Island Air had obtained Abbotsford Aircraft Maintenance I td. ("AAM”) by virtue of an amalgamatiomn.

4 In or around January 2018, Eddie Au, Andrew Lee, and Paul Lui (collectively, the “Au Group”) were considering the
purchase of the shares of Godspeed and Island Air (collectively, the “Shares”) from the plaintiff.

5 It is alleged to have been verbally agreed between the plaintiff and the Au Group that the Au Group could operate
Godspeed, Island Air, and AAM (collectively, the “Companies™) until July 2018 (the “operation period”), during which time
due diligence would be conducted prior to completion of the potential purchase of the Shares. It is alleged that during the
operation period, Shorebird, through the Au Group, had full access to the Companies, their assets, and their business and
financial records.

6  Subsequently, the plaintiff and Susan Visser agreed to sell the Shares to Shorebird and the parties executed a share
purchase agreement dated for reference July 2018 (the “Agreement”).

7  The closing date for the Share sale was July 31, 2018. The purchase price was $5,741,725.10, payable in various
installments. Shorebird executed a promissory note and a general security agreement (the “GSA”) and the Companies
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Visser v. Godspeed Aviation Ltd., 2020 BCSC 1241, 2020 CarswellBC 2070
2020 BCSC 1241, 2020 CarswellBC 2070, 322 A.CW.S. (3d) 550

Cal Glass Ltd. (1978), 94 D.LR. (3d) 84 (B.C. S.C.). That decision was referenced in the Toronto Dominion Bank case relied
upon by the plaintiff at para. 30.

43 In the Royal Bank decision, the court considered this issue as follows:

[21] The plaintiff says the status quo will not be maintained if it is obliged to stand by until trial, five months hence, and
see the value of the security depreciated by uncertainty as to the power of the receiver-manager and inability to sell the
undertaking except under the cloud of contested title. The defendant says the status quo, will not be maintained if the
standing of the receiver-manager is given sanction by the court, or the company’s undertaking disposed of, before the
trial takes place. . . . The applicant must discharge the onus of establishing that it is just and convenient that the court

44 Similarly, here, the plaintiff argues that he is entitled to realize on his security and obtain the payment, which he says
is owed. He says the assistance of the court is required and points to various actions on the part of the defendants.

45  Those allegations primarily focus on the withholding of the log books and maintenance records, without which,
presumably, the planes cannot be sold. The potential danger of the cancelled insurance has, I gather, been dealt with.

46 The defendants say that granting the order sought would prejudice their ability to advance their claim and ultimately
realize on any judgment obtained. They argue that there is no risk to the security and no reason to lend the court’s assistance
to the plaintiff.

47  Looking at the factors I have to consider, I do not see any risk to the security or any potential irreparable harm here,
Although there has been some interference with the Receiver, in my view, it does not rise to the level of requiring the court to

intervene.

48 Looking at balancing the convenience or interests of the parties convinces me that allowing the application would
overwhelmingly prejudice the defendants. I have concluded that the plaintiff has not discharged the onus required for the
court appointment of a receiver.

49 As a result, the plaintiff's application is dismissed.

COSTS

50 The defendants will have their costs of this application in the cause.

Application dismissed.
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