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I. INTRODUCTION 

1. The Defendant, 2399430 Alberta Ltd. (“430”), is indebted to Mike Priestner Real Estate Inc. 

(“Priestner”) pursuant to a vendor takeback mortgage in the amount of $5,555,818.81 as at 

November 30, 2022. The sole director and controlling mind of 430 is the Defendant, Henok 

Kassaye (“Kassaye”). 430’s indebtedness to Priestner is secured by a mortgage of certain lands 

on Jasper Avenue in Edmonton, Alberta. 

2. The Defendant, 2399449 Alberta Ltd. (“449”), is indebted to MPRE GP Dev Inc. (“GP”) pursuant to 

a vendor takeback mortgage in the amount of $10,748,998.51 as at November 30, 2022. Kassaye 

is also the sole director and controlling mind of 449. 449’s indebtedness to GP is secured by a 

mortgage of certain lands on 109 Street, Saskatchewan Drive, and 81 Avenue in Edmonton, 

Alberta. 

3. Kassaye has guaranteed repayment of all indebtedness of 430 to Priestner, and has guaranteed 

repayment of all indebtedness of 449 to GP. 

4. Priestner is the sole shareholder of GP, and Priestner and GP are related entities. The 

management of Priestner and GP have been administering the indebtedness of 430 and 449 

conjunctively.  

5. The security granted by 430 and 449 allows for and provides for the appointment of a receiver or 

receiver and manager in the event of default with respect to 430 and 449’s respective obligations to 

Priestner and GP.  

6. 430 and 449 are in default of their respective obligations to Priestner and GP, in failing to pay the 

amounts due and owing under the mortgages, and by failing to pay the property taxes assessed 

against the mortgaged lands.  

7. On or about November 25, 2022, Priestner demanded payment of all amounts owing from 430 and 

did serve a Notice of Intention to Enforce Security pursuant to section 244 of the Bankruptcy and 

Insolvency Act, RSC 1985, c B-3 (the “BIA”). 430 has failed to repay its indebtedness to Priestner. 

8. On or about November 25, 2022, GP demanded payment of all amounts owing from 449 and did 

serve a Notice of Intention to Enforce Security pursuant to section 244 of the BIA. 449 has failed to 

repay its indebtedness to GP. 

9. Since the origination of the indebtedness, 430 and 449 have generally failed to pay the amounts 

due and owing to Priestner and GP, resulting in significant mortgage arrears. Priestner and GP 

have attempted to reach a resolution with 430 and 449 to catch up the arrears, but Priestner and 

GP’s patience has now been exhausted. Priestner and GP have significant concerns regarding 

Kassaye’s ability to manage and operate 430 and 449, given the inability to make payments to 

Priestner and GP, and 430 and 449’s decision to allow interest and penalties to accrue on unpaid 

municipal taxes. Priestner and GP worry that 430 and 449 will not be able to maintain the 

mortgaged properties through the winter, and generally, putting Priestner and GP’s collateral at 

significant risk, while arrears continue to accrue at a significant rate. Priestner and GP are not 

comfortable with Kassaye operating the mortgaged properties through a liquidating process, and do 

not believe 430 and 449 can obtain re-financing promptly, or at all, to satisfy the indebtedness. 
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10. Priestner and GP respectfully submit that, having regard to the circumstances, it is just and 

convenient to appoint a Receiver of the assets, undertaking, and property of 430 and 449, and that 

MNP Ltd. (“MNP”) ought to be appointed as Receiver immediately, given the nature of the property 

and the reasons set out herein. 

II. ISSUES 

11. Priestner and GP respectfully submit that the issues before this Honourable Court are: 

(a) Should a Receiver be appointed by this Honourable Court in the present 

circumstances? 

(b) If this Honourable Court exercises its discretion to appoint a Receiver, what firm 

ought to be appointed as Receiver? 

III. FACTUAL BACKGROUND 

12. Pursuant to a Purchase and Sale Agreement and Mortgage, 430 borrowed money from Priestner, 

which 430 agreed to pay to Priestner with interest. 430 is indebted to Priestner in the amount of 

$5,555,818.81 as at November 30, 2022, plus interest thereon and thereafter at the rate of 4.50% 

per annum above the prime rate of interest maintained by Royal Bank of Canada from time to time 

(“Prime”), plus costs on a solicitor and his own client basis. 

Affidavit of Christopher Burrows sworn December 6, 2022 (the “Burrows Affidavit”) at paragraphs 

7 - 9 and Exhibits D and E 

13. Concurrently, pursuant to a Purchase and Sale Agreement and Mortgage, 449 borrowed money 

from GP, which 449 agreed to pay to GP with interest. 449 is indebted to GP in the amount of 

$10,748,998.51 as at November 30, 2022, plus interest thereon and thereafter at the rate of 4.50% 

per annum above Prime, plus costs on a solicitor and his own client basis. 

Burrows Affidavit at paragraphs 10 - 12 and Exhibits F and G 

14. Kassaye is the sole director of 430 and 449.  

Burrows Affidavit at Exhibits “A” and “B” 

15. Pursuant to a Mortgage dated January 27, 2022 (the “430 Mortgage”), registered at the Land Titles 

Office as registration 222 105 237, 430 granted to Priestner a mortgage as security for all of 430’s 

indebtedness to Priestner in the principal amount of $5,218,904.00, plus interest, plus costs on a 

solicitor and his own client basis, over real property legally described as:  

PLAN F 
LOT 6 
 
(the “Jasper Avenue Lands”) 

 

Burrows Affidavit at paragraphs 21 - 22 and Exhibits L and M 
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16. Pursuant to the 430 Mortgage, 430 agreed that upon an event of default of 430’s obligations to 

Priestner, Priestner would be entitled to, among other things, apply for the appointment of a 

receiver or a receiver and manager of 430.  

Burrows Affidavit at paragraph 48 and Exhibit M 

17. Pursuant to a Mortgage dated January 27, 2022 (the “449 Mortgage”), registered at the Land Titles 

Office as registration 222 128 556, 449 granted to GP a mortgage as security for all of 449’s 

indebtedness to GP in the principal amount of $10,106,096.00, plus interest, plus costs on a 

solicitor and his own client basis, over real property legally described as:  

PLAN B2 
BLOCK 8 
LOTS 115 TO 117 INCLUSIVE 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
 
(the “109 Street Lands”) 

PLAN I2 
BLOCK 103 
LOT 6 
 
(the “Saskatchewan Drive Lands”) 

DESCRIPTIVE PLAN 9220734 
BLOCK 48 
LOT 1A 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
 
(the “81 Avenue Lands”) 

 

Burrows Affidavit at paragraphs 23 - 24 and Exhibits N and O 

18. Pursuant to the 449 Mortgage, 449 agreed that upon an event of default of 449’s obligations to GP, 

GP would be entitled to, among other things, apply for the appointment of a receiver or a receiver 

and manager of 449.  

Burrows Affidavit at paragraph 49 and Exhibit O 

Issues and Concerns regarding the Security 

19. 430 is in default of its obligations to Priestner by, among other things, failing to pay amounts owing 

to 430 as required pursuant to the 430 Mortgage, and failing to pay municipal tax arrears assessed 

by the City of Edmonton against the Jasper Avenue Lands. All amounts secured by the 430 

Mortgage are due and owing.  

Burrows Affidavit at paragraphs 25 - 26 and Exhibit P 

20. On or about November 25, 2022, Priestner demanded repayment of all amounts owing from 430 to 

Priestner, but 430 has failed or neglected and continues to fail or neglect to repay Priestner. 
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Concurrent with the with the issuance of the demand for payment, Priestner did serve on 430 a 

Notice of Intention to Enforce Security pursuant to section 244 of the BIA.  

Burrows Affidavit at paragraph 27 and Exhibits Q 

21. 449 is in default of its obligations to GP by, among other things, failing to pay amounts owing to 

449 as required pursuant to the 449 Mortgage, and failing to pay municipal tax arrears assessed by 

the City of Edmonton against the 109 Street Lands, Saskatchewan Drive Lands, and 81 Avenue 

Lands. All amounts secured by the 449 Mortgage are due and owing.  

Burrows Affidavit at paragraphs 28 – 31 and Exhibits R, S, and T 

22. On or about November 25, 2022, GP demanded repayment of all amounts owing from 449 to GP, 

but 449 has failed or neglected and continues to fail or neglect to repay GP. Concurrent with the 

with the issuance of the demand for payment, GP did serve on 449 a Notice of Intention to Enforce 

Security pursuant to section 244 of the BIA.  

Burrows Affidavit at paragraph 32 and Exhibit U 

23. Priestner and GP have material concerns regarding the status, stability, and preservation of its 

security. In particular: 

a) since the granting of the 430 Mortgage and 449 Mortgage, 430 and 449 have made a single 

global payment of $140,000.00 on July 20, 2022, resulting in significant mortgage arrears 

accruing; 

Burrows Affidavit at paragraph 41 

b) Priestner and GP have lost confidence in the ability and management of 430 and 449 to 

continue to operate their respective businesses or repay their respective indebtedness to 

Priestner and GP. Priestner and GP have provided 430 and 449 with sufficient time to reach a 

resolution, but Priestner and GP’s patience has now been exhausted; 

Burrows Affidavit at paragraph 42 

c) the outstanding tax arrears and penalties evidence 430 and 449’s inability to cover basic 

operating expenses; 

Burrows Affidavit at paragraph 43 

d) 430 and 449 have failed to provide documentary evidence that the utilities are being 

maintained, and Priestner and GP are concerned if the utilities will be maintained when 430 and 

449 cannot cover basic operating expenses; 

Burrows Affidavit at paragraph 44 

e) a Certificate of Lis Pendens has been registered against the mortgage lands, and Priestner 

and GP have concerns over the impact of the Certificate of Lis Pendens on 430 and 449’s ability 

to liquidate assets or obtain re-financing as a means of repaying the indebtedness to Priestner 

and GP;  
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Burrows Affidavit at paragraph 45 

f) the indebtedness of 430 to Priestner and 449 to GP is significant, in a cumulative amount 

exceeding $16,000,000.00.  

Burrows Affidavit at paragraphs 46 - 47 

IV. LAW AND ARGUMENT 

A. Should a Receiver be appointed by this Honourable Court in the present 

circumstances?   

24. Each of section 243 of the BIA; section 49 of the Law of Property Act, RSA 2000, c L-2;  and 

section 13(2) of the Judicature Act, RSA 2000 c J-2 vest in this Honourable Court authority to 

appoint a Receiver where it is just and convenient to do so. 

Bankruptcy and Insolvency Act, RSC 1985, c B-3, s 243 [TAB 1] 

Law of Property Act, RSA 2000, c L-7, s 49 [TAB 2] 

Judicature Act, RSA 2000, c J-2, s 13(2) [TAB 3]  

25. In Priestner and GP’s respectful submission, this Honourable Court should exercise its discretion to 

appoint a Receiver, as it is just, convenient and generally appropriate that a Receiver of the 

undertaking, property and assets of 430 and 449 be appointed at this time. 

26. Priestner and GP respectfully submit that the oft-cited factors set out in Paragon Capital 

Corporation Ltd. v. Merchants & Traders Assurance Co., 2002 ABQB 430 (“Paragon”), weigh in 

favour of the appointment of a Receiver, which factors are as follows: 

a) whether irreparable harm might be caused if no order were made, although it 

is not essential for a creditor to establish irreparable harm if a receiver is not 

appointed, particularly where the appointment of a receiver is authorized by the 

security documentation; 

b) the risk to the security holder taking into consideration the size of the debtor's 

equity in the assets and the need for protection or safeguarding of the assets 

while litigation takes place; 

c) the nature of the property; 

d) the apprehended or actual waste of the debtor's assets; 

e) the preservation and protection of the property pending judicial resolution; 

f) the balance of convenience to the parties; 

g) the fact that the creditor has the right to appoint a receiver under the 

documentation provided for the loan; 



- 6 - 

NATDOCS\67435740\V-1 

h) the enforcement of rights under a security instrument where the security-

holder encounters or expects to encounter difficulty with the debtor and others; 

i) the principle that the appointment of a receiver is extraordinary relief which 

should be granted cautiously and sparingly; 

j) the consideration of whether a court appointment is necessary to enable the 

receiver to carry out its' duties more efficiently; 

k) the effect of the order upon the parties; 

l) the conduct of the parties; 

m) the length of time that a receiver may be in place; 

n) the cost to the parties; 

o) the likelihood of maximizing return to the parties; 

p) the goal of facilitating the duties of the receiver. 

Paragon Capital Corporation Ltd. v. Merchants & Traders Assurance Co., 2002 ABQB 430 at 

para 27 [TAB 4]  

See also, Lindsey Estate v. Strategic Metals Corp., 2010 ABQB 242 at para. 32 aff’d by 2010 

ABCA 191 [TAB 5] and Schendel Management Ltd., Re, 2019 ABQB 545 at para 44 [TAB 6].   

27. Having regard to the above factors listed by Justice Romaine, and to the contents of the Affidavit of 

Christopher Burrows, Priestner and GP note that, with respect to 430 and 449: 

a) the security documents granted by 430 and 449 authorize the appointment of a 

receiver, and therefore it is not essential for Priestner and GP to establish irreparable 

harm if a receiver is not appointed; 

b) the risk to Priestner is significant, with the indebtedness of 430 exceeding 

$5,555,818.81 and the risk to GP is significant, with the indebtedness of 449 exceeding 

$10,748,998.51; 

c) the collateral comprises of four, highly valuable commercial properties in Edmonton. 

The properties are likely to be difficult to sell, with a limited number of interested 

purchasers. Priestner and GP are advised by counsel for the Defendants that some, but 

not all, of the buildings are presently vacant, and Priestner and GP believe the property 

will need significant and diligent supervision and management throughout the sales 

process; 

d) there are concerns of potential waste of the collateral, as 430 and 449 have failed to 

maintain the property taxes, and documentation has not been provided to establish the 

utilities are current; 
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e) the property which comprises Priestner and GP’s security requires the oversight of an 

intendant party to ensure it is being adequately preserved; 

f) the balance of convenience weighs in favour of Priestner and GP. 430 and 449 are 

insolvent, have failed to make any payments towards the indebtedness in the last four 

months, and are not capable of repaying their arrears, or indebtedness, by way of regular 

business operations;  

g) as noted above, Priestner has the right under the 430 Mortgage, and GP has the right 

under the 449 Mortgage to appoint a Receiver. While the appointment of a Receiver is 

extraordinary relief and should be granted cautiously and sparingly, Justice Romaine 

notes at paragraph 28 of Paragon that this factor is less essential to the inquiry where the 

security documentation provides for the appointment of a Receiver; 

Paragon, supra, at para 28 [TAB 4] 

h) while 430 and 449 have indicated they will be cooperative, Priestner and GP have had 

previous difficulties communicating with and obtaining information from 430 and 449, 

whereas a Receiver will be able to much more readily obtain the necessary information;  

i) as noted above, while the appointment of a receiver is extraordinary relief, this factor is 

less essential to the inquiry where the security documentation provides for the 

appointment of a Receiver; 

j) it is submitted that a court appointment of a receiver is necessary as it will confer upon 

the receiver the powers most effectively and efficiently carry out its duties, including 

dealing with the existing tenants and providing access to the listing realtor(s); 

k) the effect that a receivership order will have on the parties is justified when taking into 

consideration all of the circumstances; 

l) the conduct of the parties is supportive of the granting of a Receiver as 430 and 449 

have failed to keep the mortgage or the taxes current, and has failed to provide 

information requested by Priestner and GP; 

m) the Receiver may need to be in place for a significant period of time, as it may take a 

considerable period of time to market and sell the Lands given the value and nature of 

the properties; 

n) while there is cost of appointing a Receiver, it is Priestner and GP’s position that the 

appointment of a Receiver will result in a timely and economical resolution of Priestner 

and GP’s concerns regarding its security and recovery of the indebtedness owed; 

o) Priestner and GP submit it is likely the value of 430 and 449’s assets will be 

maximized by appointing a Receiver that can manage and preserve the mortgaged lands 

and buildings, while facilitating a diligent sales process; and 

p) a Court-appointed Receiver will be endowed with significant powers to properly 

administer the collateral and 430 and 449’s respective estates. 
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28. In the decision of MTM Commercial Trust v. Statesman and Riverside Quays Ltd., 2010 ABQB 647 

(“MTM”), the applicant sought a receivership order pursuant to section 13(2) of the Judicature Act. 

In his reasons, Justice Romaine states:   

As has been noted in Anderson v. Hunking, [2010] O.J. No. 3042 (Ont. S.C.J.) 

at para. 15, the test for the appointment of a receiver is comparable to the test 

for injunctive relief.  Determining whether it is "just and convenient" to grant a 

receivership requires the court to consider and attempt to balance the rights of 

both the applicant and the respondent, with the onus on the applicant to 

establish that such an order is required: BG International at para. 17.  The 

factors set out to be considered in a receivership application are focused on the 

same ultimate question that the court must determine in considering an 

application for an interlocutory injunction: what are the relative risks to the 

parties of granting or withholding the remedy? 

MTM, at para 11 [TAB 7]. 

29. Such was also the case in BG International Ltd. v. Canadian Superior Energy, 2009 ABCA 127 

(“BG International”), where the applicant did not have authority to appoint a receiver pursuant to 

security documents. The Alberta Court of Appeal discussed the test to appoint a receiver under the 

Judicature Act, and held: 

In particular, the chambers judge must carefully balance the rights of both the 

applicant and the respondent.  The mere appointment of a receiver can have 

devastating effects.  The respondent referred us to the statement in Swiss Bank 

Corp. (Canada) v. Odyssey Industries Inc. (1995), 30 C.B.R. (3d) 49 (Ont. Gen. 

Div. [Commercial List]) at para. 31: 

[31] With respect to the hardship to Odyssey and 

Weston should a receiver be appointed, I am unable to 

find any evidence of undue or extreme hardship.  

Obviously the appointment of a receiver always causes 

hardship to the debtor in that the debtor loses control of 

its assets and business and may risk having its assets 

and business sold.  The situation in this case is no 

different. 

This quotation does not reflect the law of Alberta.  Under the Judicature Act, it 

must be "just and convenient" to grant a receivership order.  Justice and 

convenience can only be established by considering and balancing the position 

of both parties.  The onus is on the applicant.  The respondent does not have to 

prove any special hardship, much less "undue hardship" to resist such an 

application.  The effect of the mere granting of the receivership order must 

always be considered, and if possible a remedy short of receivership should be 

used. 

BG International, supra at para 17 [TAB 8]. 

http://canada.westlaw.com/find/default.wl?rs=WLWCRSW13.04&pbc=17C85772&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&ordoc=2023394594&mt=LawPro&serialnum=2022554941&db=6407
http://canada.westlaw.com/find/default.wl?rs=WLWCRSW13.04&pbc=BF8A900B&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&ordoc=2018562784&mt=LawPro&serialnum=1995405482&db=6407
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30. It is relevant to note that in the MTM decision, the application was being brought pursuant to the 

Judicature Act alone, and there was no indication that the applicant held security over the 

respondent’s property.  

31. An application to appoint a Receiver was made before the Alberta Court of Queen’s Bench in 

Kasten Energy Inc. v. Shamrock Oil & Gas Ltd., 2013 ABQB 63 (“Kasten”), wherein the creditor 

had authority to appoint a Receiver under a general security agreement.  This Honourable Court 

applied a modified and less onerous version of the interlocutory test and held: 

20 The Alberta Court of Appeal notes in BG International Ltd. v. Canadian 

Superior Energy Inc., 2009 ABCA 127 (Alta. C.A.) at paras 16-17 that a 

remedial Order to appoint a Receiver "should not be lightly granted" and the 

chambers judge should: (i) carefully explore whether there are other remedies, 

short of a receivership, that could serve to protect the interests of the applicant; 

(ii) carefully balance the rights of both the applicant and the respondent; and (iii) 

consider the effect of granting the receivership order, and if possible use a 

remedy short of receivership. 

21 The security documentation in the present case authorizes the 

appointment of a Receiver (GSA, para 8.2). Thus, even if I accept the argument 

that the Applicant Kasten has not been able to demonstrate irreparable harm, 

that itself would not be determinative of whether or not a Receiver should be 

appointed in this matter.  It is not essential for a creditor to establish irreparable 

harm if a receiver is not appointed: Paragon Capital at para 27. 

Kasten Energy Inc. v. Shamrock Oil & Gas Ltd., 2013 ABQB 63 at paras 20 and 21 [TAB 9] 

32. Similar to the Paragon and Kasten decisions, 430 and 449 have granted security authorizing the 

appointment of a receiver, and therefore the modified and less onerous version of the interlocutory 

test applies.  

33. Priestner and GP respectfully submit that there are no other remedies short of the appointment of a 

Receiver available to Priestner and GP that will adequately protect their respective interests. The 

balance of the interests of the parties favours Priestner and GP and the appointment of a Receiver 

of 430 and 449. 

B. If this Honourable Court exercises its discretion to appoint a Receiver, what firm  

ought to be appointed as Receiver? 

34. In an application for the appointment of a Receiver, the Court is faced with the task of deciding the 

appropriate person or firm to be appointed.  

35. Notwithstanding that the discretion to select the Receiver is that of this Honourable Court, Priestner 

and GP respectfully submit that consideration ought to be given to the firm put forward by Priestner 

and GP, in this case, MNP. 

36. The proposition that significant consideration ought to be given to the applicant creditor’s proposed 

appointment is supported by Confederation Trust Co. v. Dentbram Developments Ltd., 9 C.P.C. 

(3d) 399, Ontario Court of Justice (General Division) Commercial List, wherein Justice Borins held: 

http://canada.westlaw.com/find/default.wl?rs=WLWCRSW13.04&pbc=EA402703&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&ordoc=2029835964&mt=LawPro&serialnum=2018562784&db=6407
http://canada.westlaw.com/find/default.wl?rs=WLWCRSW13.04&pbc=EA402703&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&ordoc=2029835964&mt=LawPro&serialnum=2002518839&db=6407
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 This section does not apply where there is a receiver
in respect of the insolvent person.


 Le présent article ne s’applique pas dans les cas où
une personne agit, à titre de séquestre, à l’égard de la
personne insolvable.


 

  A receiver shall, as soon as possible and not lat-
er than ten days after becoming a receiver, by appoint-
ment or otherwise, in respect of property of an insolvent
person or a bankrupt, send a notice of that fact, in the
prescribed form and manner, to the Superintendent, ac-
companied by the prescribed fee, and

 in the case of a bankrupt, to the trustee; or

 in the case of an insolvent person, to the insolvent
person and to all creditors of the insolvent person that
the receiver, after making reasonable efforts, has as-
certained.

  Le séquestre doit, dans les meilleurs délais et au
plus tard dans les dix jours suivant la date où il devient,
par nomination ou autrement, séquestre à l’égard de tout
ou partie des biens d’une personne insolvable ou d’un
failli, en donner avis, en la forme et de la manière pres-
crites, au surintendant — l’avis devant, dans ce cas, être
accompagné des droits prescrits — et :

 s’agissant d’un failli, au syndic;

 s’agissant d’une personne insolvable, à celle-ci, à
tous ceux de ses créanciers dont il a pu, en y allant de
ses meilleurs efforts, dresser la liste.

 

 A receiver in respect of property of an insolvent per-
son shall forthwith send notice of his becoming a receiver
to any creditor whose name and address he ascertains af-
ter sending the notice referred to in subsection (1).

 Le séquestre de tout ou partie des biens d’une per-
sonne insolvable est tenu de donner immédiatement avis
de son entrée en fonctions à tout créancier dont il prend
connaissance des nom et adresse après l’envoi de l’avis
visé au paragraphe (1).

 

 An insolvent person shall, forthwith after being noti-
fied that there is a receiver in respect of any of his prop-
erty, provide the receiver with the names and addresses
of all creditors.


 La personne insolvable doit, dès qu’elle est avisée de
l’entrée en fonctions d’un séquestre à l’égard de tout ou
partie de ses biens, fournir à celui-ci la liste des noms et
adresses de tous ses créanciers.


 

  A receiver shall, forthwith after taking posses-
sion or control, whichever occurs first, of property of an
insolvent person or a bankrupt, prepare a statement con-
taining the prescribed information relating to the re-
ceivership, and shall forthwith provide a copy thereof to
the Superintendent and

 to the insolvent person or the trustee (in the case
of a bankrupt); and

 to any creditor of the insolvent person or the
bankrupt who requests a copy at any time up to six
months after the end of the receivership.

  Le séquestre doit, dès sa prise de possession ou,
si elle survient plus tôt, sa prise de contrôle de tout ou
partie des biens d’une personne insolvable ou d’un failli,
établir une déclaration contenant les renseignements
prescrits au sujet de l’exercice de ses attributions à
l’égard de ces biens; il en transmet sans délai une copie
au surintendant et :

 à la personne insolvable ou, en cas de faillite, au
syndic;

 à tout créancier de la personne insolvable ou du
failli qui en fait la demande au plus tard six mois après
que le séquestre a complété l’exercice de ses attribu-
tions en l’espèce.



 

NATDOCS\67435740\V-1 

TAB 2



  RSA 2000 
Section 48  Chapter L-7 

 

LAW OF PROPERTY ACT 
 

27

 (e) “registered owner” includes an individual purchasing the 
land under an agreement for sale; 

 (f) “residential land” means 

 (i) a parcel on which a single-family detached unit or 
duplex unit is located, or 

 (ii) a residential unit under the Condominium Property Act, 

  that is or was used as a residence. 
RSA 2000 cL-7 s47;2002 cA-4.5 s50;2003 c26 s19; 

2011 c12 s33 

Order of foreclosure  
48(1)  The effect of an order of foreclosure of a mortgage or 
encumbrance is to vest the title of the land affected by it in the 
mortgagee or encumbrancee free from all right and equity of 
redemption on the part of the owner, mortgagor or encumbrancer or 
any person claiming through or under the owner, mortgagor or 
encumbrancer subsequent to the mortgage or encumbrance, and 

 (a) the order operates as full satisfaction of the debt secured by 
the mortgage or encumbrance, and 

 (b) the mortgagee or encumbrancee is deemed a transferee of 
the land and becomes the owner of it and is entitled to 
receive a certificate of title for it. 

(2)  An order nisi may at any time prior to the sale of the 
mortgaged land under an order for sale or to the granting of a final 
order for foreclosure, whichever first happens, be relieved against 
by a postponement of the day fixed for redemption. 

(3)  When a judge has postponed the day fixed for redemption no 
appeal lies except on the ground that the discretion of the judge 
was not exercised judicially. 

(4)  No order of absolute foreclosure made in an action is deemed 
to deprive any court of any power that the court had immediately 
before May 17, 1919, to reopen the foreclosure. 

RSA 1980 cL-8 s44;1982 c23 s31 

Appointment of receiver  
49(1)  Notwithstanding section 40, after the commencement of an 
action on 

 (a) a mortgage of land other than farm land, or 

 (b) an agreement for sale of land other than farm land, 
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to enforce or protect the security or rights under the mortgage or 
the agreement for sale the Court may do one or both of the 
following: 

 (c) appoint, with or without security, a receiver to collect rents 
or profits arising from the land; 

 (d) empower the receiver to exercise the powers of a receiver 
and manager. 

(2)  If 

 (a) a mortgage of land or an agreement for sale referred to in 
subsection (1) is in default, and 

 (b) rents or profits are arising out of the land that is subject to 
that mortgage or agreement for sale, 

the Court shall, on application by the mortgagee or vendor, appoint 
a receiver where the Court considers it just and equitable to do so. 

(3)  Notwithstanding subsections (1) and (2), an application to 
appoint a receiver may be made ex parte if 

 (a) in the case of a mortgage, the land is transferred or sold 

 (i) while the mortgage is in default, or 

 (ii) within 4 months before the mortgage goes into default, 

  or 

 (b) in the case of an agreement for sale, the purchaser’s interest 
in the land is assigned or sold 

 (i) while the agreement for sale is in default, or 

 (ii) within 4 months before the agreement for sale goes into 
default. 

(4)  The proceeds of rents or profits collected by the receiver, less 
any fee or disbursements, which may be allowed by the Court to 
the receiver by way of remuneration, shall be applied 

 (a) in payment of taxes accruing due or owing on the land in 
receivership, and 

 (b) in reduction of the claims of the mortgagee or vendor 
against the land in receivership. 
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(5)  A receiver appointed pursuant to this section may distrain for 
rent in arrears in the same manner and with the same right of 
recovery as a landlord. 

(6)  On default of the mortgagor or purchaser of the land other than 
farm land that is in receivership to pay the rents or profits from it, 
the Court may order possession of the land to be delivered up to the 
receiver and leased by the receiver, on any terms and conditions 
that the Court considers fit. 

(7)  The Court may, on application by the receiver, give the 
receiver further directions from time to time as the circumstances 
require. 

(8)  An order appointing a receiver may be discharged by the Court 
at any time, but the order shall only be discharged on application 
after notice. 

(9)  When and so often as the circumstances require, the Court 
may, without discharging the order appointing the receiver, 
substitute another person for the person originally appointed by the 
order appointing a receiver, and the substituted receiver shall 
perform all the duties and has all the powers given by the order or 
this section to the person originally appointed. 

(10)  When an order appointing a receiver is made under this 
section, then, unless the Court otherwise directs in that order or in a 
subsequent order, proceedings in the action on the mortgage or on 
the agreement for sale shall be stayed until the time that the order 
appointing a receiver is discharged. 

(11)  Subsection (10) does not apply when the mortgagor or 
purchaser is a corporation. 

(12)  In this section, “farm land” means farm land as defined in 
section 47(4). 

RSA 1980 cL-8 s45;1983 c97 s2;1984 c24 s5 

Assignments  
50   An assignment in writing for a lease or rent given by a 
mortgagor or by a purchaser under an agreement for sale in favour 
of a mortgagee or vendor of it and not being an assignment of the 
mortgage or agreement for sale itself may be enforced 
notwithstanding the restrictions contained in section 40. 

RSA 1980 cL-8 s46 
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absolutely or on any reasonable terms and conditions that seem just
to the Court, all remedies whatsoever to which any of the parties to
the proceeding may appear to be entitled in respect of any and
every legal or equitable claim properly brought forward by them in
the proceeding, so that as far as possible all matters in controversy
between the parties can be completely determined and all
multiplicity of legal proceedings concerning those matters avoided.

RSA 1980 cJ-1 s8

Province-wide jurisdiction

9 Each judge of the Court has jurisdiction throughout Alberta,
and in all causes, matters and proceedings, other than those of the
Court of Appeal, has and shall exercise all the powers, authorities
and jurisdiction of the Court.

RSA 1980 cJ-1 s9

Part 2
Powers of the Court

Relief against forfeiture

10 Subject to appeal as in other cases, the Court has power to
relieve against all penalties and forfeitures and, in granting relief,
to impose any terms as to costs, expenses, damages, compensation
and all other matters that the Court sees fit.

RSA 1980 cJ-1 s10

Declaration judgment

11 No proceeding is open to objection on the ground that a
judgment or order sought is declaratory only, and the Court may
make binding declarations of right whether or not any
consequential relief is or could be claimed.

RSA 1980 cJ-1 s11

Canadian law

12 When in a proceeding in the Court the law of any province or
territory is in question, evidence of that law may be given, but in
the absence of or in addition to that evidence the Court may take
judicial cognizance of that law in the same manner as of any law of
Alberta.

RSA 1980 cJ-1 s12

Part performance

13(1) Part performance of an obligation either before or after a
breach thereof shall be held to extinguish the obligation

(a) when expressly accepted by a creditor in satisfaction, or

(b) when rendered pursuant to an agreement for that purpose
though without any new consideration.
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