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District of Ontario
Division No. 09 - Toronto
Court No. 31-2295766
Estate No. 31-2295766

In the Matter of the Notice of Intention to make a
proposal of:

Digital Underground Media Inc.
Insolvent Person

MNP LTD / MNP LTÉE
Licensed Insolvency Trustee

Date of the Notice of Intention: September 21, 2017

CERTIFICATE OF FILING OF A NOTICE OF INTENTION TO MAKE A PROPOSAL
Subsection 50.4 (1)

I, the undersigned, Official Receiver in and for this bankruptcy district, do hereby certify that the aforenamed
insolvent person filed a Notice of Intention to Make a Proposal under subsection 50.4 (1) of the Bankruptcy and
Insolvency Act.

Pursuant to subsection 69(1) of the Act, all proceedings against the aforenamed insolvent person are stayed as of
the date of filing of the Notice of Intention.

Date: September 22, 2017, 09:25
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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Request ID: 020722936 Province of Ontario Date Report Produced: 2017/09/19

Transaction ID: 65672543 Ministry of Government Services Time Report Produced: 09:37:28

Category ID: UN/E Page: 1

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name Incorporation Date

2230983 DIGITAL UNDERGROUND MEDIA INC. 2010/01/19

Jurisdiction

ONTARIO

Corporation Type Corporation Status Former Jurisdiction

ONTARIO BUSINESS CORP. ACTIVE NOT APPLICABLE

Registered Office Address Date Amalgamated Amalgamation Ind.

C/O N. AYCAN NOT APPLICABLE NOT APPLICABLE

100 KING STREET WEST

1 FIRST CANADIAN PLACE New Amal. Number Notice Date

Suite # 1600

TORONTO NOT APPLICABLE NOT APPLICABLE

ONTARIO

CANADA M5X 1G5 Letter Date

Mailing Address NOT APPLICABLE

C/O N. AYCAN Revival Date Continuation Date

100 KING STREET WEST

1 FIRST CANADIAN PLACE NOT APPLICABLE NOT APPLICABLE

Suite # 1600

TORONTO Transferred Out Date Cancel/Inactive Date

ONTARIO

CANADA M5X 1G5 NOT APPLICABLE NOT APPLICABLE

EP Licence Eff.Date EP Licence Term.Date

NOT APPLICABLE NOT APPLICABLE

Number of Directors Date Commenced Date Ceased
Minimum Maximum in Ontario in Ontario

00001 00010 NOT APPLICABLE NOT APPLICABLE
Activity Classification

NOT AVAILABLE



Request ID: 020722936 Province of Ontario Date Report Produced: 2017/09/19

Transaction ID: 65672543 Ministry of Government Services Time Report Produced: 09:37:28

Category ID: UN/E Page: 2

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2230983 DIGITAL UNDERGROUND MEDIA INC.

Corporate Name History Effective Date

DIGITAL UNDERGROUND MEDIA INC. 2010/01/19

Current Business Name(s) Exist: YES

Expired Business Name(s) Exist: NO

Administrator:
Name (Individual / Corporation) Address

OSWALD
KENNETH 321 WATER STREET
BICKNELL

Suite # 320
VANCOUVER
BRITISH COLUMBIA
CANADA V6B 1B8

Date Began First Director

2010/01/19 NOT APPLICABLE

Designation Officer Type Resident Canadian

DIRECTOR Y



Request ID: 020722936 Province of Ontario Date Report Produced: 2017/09/19

Transaction ID: 65672543 Ministry of Government Services Time Report Produced: 09:37:28

Category ID: UN/E Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2230983 DIGITAL UNDERGROUND MEDIA INC.

Administrator:
Name (Individual / Corporation) Address

OSWALD
KENNETH 321 WATER STREET
BICKNELL

Suite # 320
VANCOUVER
BRITISH COLUMBIA
CANADA V6B 1B8

Date Began First Director

2010/05/06 NOT APPLICABLE

Designation Officer Type Resident Canadian

OFFICER PRESIDENT Y

Administrator:
Name (Individual / Corporation) Address

DREW
321 WATER STREET

CRAIG
Suite # 320
VANCOUVER
BRITISH COLUMBIA
CANADA V6B 1B8

Date Began First Director

2010/01/19 NOT APPLICABLE

Designation Officer Type Resident Canadian

DIRECTOR Y



Request ID: 020722936 Province of Ontario Date Report Produced: 2017/09/19

Transaction ID: 65672543 Ministry of Government Services Time Report Produced: 09:37:28

Category ID: UN/E Page: 4

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2230983 DIGITAL UNDERGROUND MEDIA INC.

Administrator:
Name (Individual / Corporation) Address

DREW
321 WATER STREET

CRAIG
Suite # 320
VANCOUVER
BRITISH COLUMBIA
CANADA V6B 1B8

Date Began First Director

2010/05/06 NOT APPLICABLE

Designation Officer Type Resident Canadian

OFFICER SECRETARY Y

Administrator:
Name (Individual / Corporation) Address

MICHAEL
321 WATER STREET

LAITINEN
Suite # 320
VANCOUVER
BRITISH COLUMBIA
CANADA V6B 1B8

Date Began First Director

2012/01/01 NOT APPLICABLE

Designation Officer Type Resident Canadian

OFFICER CHIEF FINANCIAL OFFICER



Request ID: 020722936 Province of Ontario Date Report Produced: 2017/09/19

Transaction ID: 65672543 Ministry of Government Services Time Report Produced: 09:37:28

Category ID: UN/E Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2230983 DIGITAL UNDERGROUND MEDIA INC.

Last Document Recorded

Act/Code Description Form Date

CIA CHANGE NOTICE 1 2017/09/19 (ELECTRONIC FILING)

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Ministry of Government Services.
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Mailing Address:
PO Box 9431 Stn Prov Govt
Victoria BC V8W 9V3

www.corporateonline.gov.bc.ca

Location:
2nd Floor - 940 Blanshard Street
Victoria BC

1 877 526-1526

Extraprovincial Company Summary
For

DIGITAL UNDERGROUND MEDIA INC.

Date and Time of Search: September 19, 2017 06:15 AM Pacific Time

Currency Date: August 03, 2017

ACTIVE

Registration Number in BC: A0093332

Name of Extraprovincial
Company:

DIGITAL UNDERGROUND MEDIA INC.

Registration Date and Time: Registered in British Columbia on September 24, 2014 01:54 PM Pacific Time

Last Annual Report Filed: September 24, 2016 Receiver: No

FOREIGN JURISDICTION INFORMATION
Identifying Number in Foreign Jurisdiction: Name in Foreign Jurisdiction:

2230983 DIGITAL UNDERGROUND MEDIA INC.

Date of Incorporation, Continuation or Amalgamation
in Foreign Jurisdiction:

Foreign Jurisdiction:

January 19, 2010 ONTARIO

HEAD OFFICE INFORMATION

Mailing Address:
100 KING STREET WEST, SUITE 1600
1 FIRST CANADIAN PLACE
TORONTO ON M5X 1G5
CANADA

Delivery Address:
100 KING STREET WEST, SUITE 1600
1 FIRST CANADIAN PLACE
TORONTO ON M5X 1G5
CANADA

ATTORNEY INFORMATION

Corporation or Firm Name:
GLH Pacific Corporate Services Inc.

Mailing Address:
SUITE 2300, BENTALL 5
550 BURRARD STREET
VANCOUVER BC V6C 2B5
CANADA

Delivery Address:
SUITE 2300, BENTALL 5
550 BURRARD STREET
VANCOUVER BC V6C 2B5
CANADA

A0093332 Page: 1 of 2

http://www.corporateonline.gov.bc.ca


DIRECTOR INFORMATION

Directors are not recorded for extraprovincial registration types. Go to the incorporating jurisdiction for director
information.

A0093332 Page: 2 of 2
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District of:         
Division No.      
Court No.          
Estate No.         

 
 - 
 
 

- FORM 33 - 
Notice of Intention To Make a Proposal 

(Subsection 50.4(1) of the Act) 

In the matter of the proposal of 
Digital Underground Media Inc. 

of the City of Vancouver 
in the Province of British Columbia 

List of Creditors with claims of $250 or more. 

Creditor Address Account# Claim Amount 

Ade & Company Inc  584.00 2157 Henderson Hwy 
Winnipeg MB R2G 1P9 CA 

Beacon Securities Limited  157,500.00 66 Wellington Street West | Suite 4050, TD Tower 
Toronto ON M5K 1H1 CA 

Best Best Krieger LLP  380.58 3390 University Avenue 
Riverside CA 92501 USA 

David Chae  250,000.00 102-704 Yeoungtong e-Pyeonhansesang Apt 239 
Yeongtong-ro, 200 Bengal, Yeontong-gu, Suwon-si, 
Gyeonggi-do Korea 

Denise Cooper  14,604.00 186 St. George Street, Suite 200 
Toronto ON M5R 2N3 CA 

DUM Holdings Inc.  528,291.47 Suite 1600, 1 First Canadian Place, 100 King Street West 
Toronto ON M5X 1G5 CA 

Ernst & Young  42,000.00 700 W Georgia St 
Vancouver BC V7Y 1C7 CA 

Gowlings WLG  31,684.00 Suite 1600, 1 First Canadian Place, 100 King Street West 
Toronto ON M5X 1G5 CA 

Innovex  90,000.00 3,Cheongmyeongnam-ro, Yeongtong-gu 
Suwon-si, Gyeonggi-do Korea 

JD Craig Holdings Inc  2,816,031.78 4280 Rockridge Road 
West Vancouver BC V7W 1A5 CA 

Neil East Sound Broadcasting 
Ltd. (SBL) 

 15,680.00 1A - 1455 Waverley Street 
Winnipeg MB R3T 0P7 CA 

Palms Creative Inc  7,875.00 205 - 309 W Cordova St. 
Vancouver BC V6B 1E5 CA 

Piasetzki Nenniger Kvas LLP  423.00 120 Adelaide St W Suite 2308 
Toronto ON M5H 1T1 CA 

Page 2 of 3 



 

 

 

District of:         
Division No.      
Court No.          
Estate No.         

 
 - 
 
 

- FORM 33 - 
Notice of Intention To Make a Proposal 

(Subsection 50.4(1) of the Act) 

In the matter of the proposal of 
Digital Underground Media Inc. 

of the City of Vancouver 
in the Province of British Columbia 

List of Creditors with claims of $250 or more. 

Creditor Address Account# Claim Amount 

Stambol Studios Inc.  7,245.00 104 - 1309 West 14th Ave 
Vancouver BC V6H 1R2 CA 

Stantec Consulting Ltd.  10,061.00 c/o Lockbox 310260, PO BOX 578, STN M 
Calgary AB T2P 2J2 CA 

Tomik2 inc.  9,722.00 62 Wendover Road 
Toronto ON M8X 2L3 CA 

Vilarreal Garcia  13,600.77 Torre Sofía | Ricardo Margáin 440-701 
Valle del Campestre,  San Pedro Garza García, N.L 
66265 Mexico 

Waterford Partners  7,350.00 350-1 First Canadian Place Toronto Board of Trade 
Tower 
Toronto ON M5X 1C1 CA 

 4,003,032.60 Total 

Digital Underground Media Inc. 
Insolvent Person 

Page 3 of 3 
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DIP LOAN AGREEMENT 

THIS AGREEMENT made as of the 22nd day of September, 2017. 

B E T W E E N: 

 

J.D. CRAIG HOLDINGS INC. 

(herein called the “Lender”) 

- and - 

DIGITAL UNDERGROUND MEDIA INC. 

(herein called the “Borrower”) 

 

THIS AGREEMENT WITNESSES that, in consideration of the mutual covenants and 

agreements herein contained and for other good and valuable consideration (the receipt and 

sufficiency of which are hereby acknowledged), the parties hereto covenant and agree as follows: 

ARTICLE 1 - INTERPRETATION 

1.01 Defined Terms 

The following terms shall for all purposes of this agreement, or any amendment hereto, have the 

respective meanings set forth below unless the context otherwise specifies or requires or unless 

otherwise defined herein: 

“Approval Order” means the anticipated Order (or Orders, collectively) of the Court, 

among other things, approving the DIP Loan and granting the DIP Charge, all in a form 

satisfactory to the Lender; 

“Banking Day” means any day other than a Saturday or a Sunday on which banks 

generally are open for business in Toronto, Ontario; 

“BIA” means the Bankruptcy and Insolvency Act (Canada); 

“Cash Flows” means the cash flow statement of the Borrower filed by the Proposal 

Trustee with the Superintendent of Bankruptcy on September 22, 2017, as may be revised 

from time to time with the approval of the Lender; 

“Collateral” means all present and future property, assets and undertaking of the Debtor 

pledged, assigned, mortgaged, charged, hypothecated or made subject to a security 

interest pursuant to the DIP Charge; 

“Court” means the Ontario Superior Court of Justice (Commercial List); 
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“Default” means any event which is or which, with the passage of time, the giving of 

notice or both, would be an Event of Default; 

“DIP Charge” means a Court-ordered super-priority security interest and charge in and 

over all of the existing and after-acquired real and personal, tangible and intangible, 

assets of the Borrower in favour of the Lender which has priority over all Liens other 

than the administrative charge granted in the Proposal Proceedings to secure payment of 

the DIP Loan, plus any fees and expenses payable to such party hereunder; 

“DIP Loan Facility” has the meaning set out in section 2.01; 

“DIP Loan” means monies lent by the Lender to the Borrower under the DIP Loan 

Facility; 

“Event of Default” means any one of the events set forth in section 8.01; 

“Governmental Authority” means, without limitation, any domestic or foreign 

government, whether national, federal, provincial, state, municipal or other political 

subdivision of any of the foregoing, any entity exercising executive, legislative, judicial, 

regulatory or administrative functions of or pertaining to government and any corporation 

or other entity owned or controlled (through stock or capital ownership or otherwise) by 

any of the foregoing;  

“Liens” means any and all liens, pledges, charges, mortgages, security interests, 

hypothecs and other encumbrances which now or in the future may affect all or any 

portion of the Collateral; 

“Loan Documents” means this agreement and any document delivered in connection 

with this agreement; 

 “Maturity Date” means the earliest of:  

(i) the date that is three months from the date of the initial advance under the 

DIP Loan Facility; 

(ii) the date the Court approves a proposal under the BIA; 

(iii) the closing date of a sale of all or substantially all of the assets of the 

Borrower; and 

(iv) the occurrence of any Event of Default, 

which Maturity Date may be extended only at the sole option and discretion of the 

Lender; 

“NOI” means the Notice of Intention to Make a Proposal pursuant to Section 50.4(1) of 

the BIA filed by the Borrower on September 21, 2017; 
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“Permitted Liens” means the Liens which have been, or in the future are, permitted or 

consented to in writing by the Lender, including, without limitation, 

(a) statutory Liens of landlords, undetermined or inchoate Liens and other Liens 

imposed by law, such as carriers’, warehousemens’, mechanics’, construction, 

materialmens’ and vendors’ Liens, incurred in the ordinary course of business; 

(b) Liens securing the payment of taxes, assessments and governmental charges or 

levies, either (i) not delinquent or (ii) being contested in good faith by appropriate 

proceedings and for which adequate reserves are being maintained; 

(c) Liens arising out of the leasing of personal property by the Borrower in the 

ordinary course of business; and 

(d) Liens in favour of the Lender created under the Loan Documents or the DIP 

Charge. 

 “Prepayment Date” has the meaning set out in section 4.02; 

“Proposal Proceedings” means the Borrower’s BIA proposal proceedings; 

“Proposal Trustee” means MNP LTD. in its capacity as proposal trustee of the 

Borrower in the Proposal Proceedings. 

1.02 Applicable Law 

This agreement and all documents delivered pursuant hereto shall be governed by and construed 

and interpreted in accordance with the laws of the Province of Ontario and the laws of Canada 

applicable therein and the parties hereto do hereby attorn to the jurisdiction of the courts of the 

Province of Ontario. 

1.03 Consents and Approvals 

Whenever the consent or approval of a party hereto is required in a particular circumstance, such 

consent or approval shall not be unreasonably withheld or delayed by such party. 

1.04 Plural and Singular 

Where the context so requires, words importing the singular number shall include the plural and 

vice versa. 

1.05 Headings 

The division of this agreement into Articles and sections and the insertion of headings in this 

agreement are for convenience of reference only and shall not affect the construction or 

interpretation of this agreement. 
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1.06 Currency 

All monetary amounts in this agreement refer to Canadian Dollars unless otherwise specified. 

1.07 Other Usages 

References to “this agreement”, “the agreement”, “hereof”, “herein”, “hereto” and like 

references refer to this agreement and not to any particular article, section or other subdivision of 

this agreement. 

1.08 Time of the Essence 

Time shall in all respects be of the essence of this agreement and no extension or variation of this 

agreement or of any obligation hereunder shall operate as a waiver of this provision. 

ARTICLE 2 - DIP LOAN FACILITY 

2.01 Establishment of DIP Loan Facility 

Subject to the terms and conditions hereof, the Lender hereby establishes in favour of the 

Borrower a non-revolving debtor-in-possession term loan facility (the “DIP Loan Facility”) in 

the maximum amount of $750,000, by way of minimum advances of $10,000 as required by the 

Borrower in accordance with the Cash Flows. 

2.02 Time and Place of Payments 

Unless otherwise expressly provided herein, the Borrower shall make all payments pursuant to 

this agreement or pursuant to any document, instrument or agreement delivered pursuant hereto 

by delivery of a cheque or wire transfer to the Lender before 1:00 p.m. (Vancouver time) on the 

day specified for payment.  Any such payment received on the day specified for such payment 

but after 1:00 p.m. (Vancouver time) thereon shall be deemed to have been received prior to 1:00 

p.m. (Vancouver time) on the Banking Day immediately following such day specified for 

payment. 

2.03 Evidence of Indebtedness 

The Lender shall maintain records wherein the Lender shall record the amount of outstanding 

advances, each payment of principal and interest on account of each DIP Loan advanced and all 

other amounts becoming due to and being paid to the Lender hereunder.  The Lender’s records 

constitute, in the absence of manifest error, prima facie evidence of the indebtedness of the 

Borrower to the Lender pursuant to this agreement. 
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ARTICLE 3 - INTEREST 

3.01 Interest Rates 

The principal amount outstanding from time to time under the DIP Loan Facility and the amount 

of overdue interest from time to time shall bear interest at a rate equal to twenty percent (20%) 

per annum. 

3.02 Calculation of Interest 

Interest on the outstanding principal amount from time to time of the DIP Loan and on the 

amount of overdue interest thereon from time to time shall accrue from day to day (both before 

and after maturity and as well after as before judgment), shall be calculated on the basis of the 

actual number of days elapsed divided by the actual number of days in the year and shall be 

compounded monthly. 

3.03 Payment of Interest 

Interest, calculated at the aforesaid rate and in the aforesaid manner on the unpaid portion from 

time to time outstanding under the DIP Facility shall be payable to the Lender in arrears on the 

Maturity Date. 

ARTICLE 4 - REPAYMENTS AND PREPAYMENTS 

4.01 Repayment of the DIP Loan Facility 

The principal amount of the DIP Loan then outstanding, together with all accrued and unpaid 

interest and other amounts payable under this agreement shall be due and payable in full by the 

Borrower to the Lender on the Maturity Date. 

4.02 Prepayment and Early Termination 

The Borrower shall be entitled to prepay the whole of the principal amount of the DIP Loan then 

outstanding, together with all accrued and unpaid interest and other amounts payable under this 

agreement at any time as may be specified by the Borrower (the “Prepayment Date”) in a 

written notice to the Lender at least five (5) days before such Prepayment Date.   

ARTICLE 5 - REPRESENTATIONS AND WARRANTIES 

5.01 Representations and Warranties 

To induce the Lender to enter into this agreement, the Borrower hereby represents and warrants 

to the Lender as follows and acknowledges and confirms that the Lender is relying upon such 

representations and warranties in providing the DIP Loan hereunder: 

(a) Status and Power.  The Borrower is a corporation duly incorporated and 

organized and validly subsisting under the laws of the jurisdiction of its 

incorporation and is duly qualified, registered or licensed in all jurisdictions 
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where such qualification, registration or licensing is required to the extent that it is 

material.  The Borrower has all requisite corporate capacity, power and authority 

to own, hold under licence or lease its properties, to carry on its business as now 

conducted and to otherwise enter into, and carry out the transactions contemplated 

by the Loan Documents. 

(b) Authorization and Enforcement of Documents.  All necessary action, corporate 

or otherwise, has been taken by the Borrower to authorize the execution, delivery 

and performance of the Loan Documents and the Borrower has duly executed and 

delivered each Loan Document to which it is a party.  Each Loan Document to 

which the Borrower is party is a legal, valid and binding obligation of the 

Borrower enforceable against the Borrower by the Lender in accordance with its 

terms. 

(c) Compliance with Other Instruments.  The execution, delivery and performance 

of the Loan Documents and the consummation of the transactions contemplated 

herein and therein do not and will not conflict with, result in any breach or 

violation of, or constitute a default under, the terms, conditions or provisions of 

the constating documents or by-laws of the Borrower or of any law, regulation, 

judgment, decree or order binding on or applicable to the Borrower or by which 

the Borrower benefits or to which any of its property is subject or of any material 

agreement, lease, licence, permit or other instrument to which the Borrower is a 

party or is otherwise bound or by which the Borrower benefits or to which any of 

its property is subject and does not require the consent or approval of any other 

party, or any governmental body, agency or authority. 

(d) Permits.  The Borrower has all necessary permits, patents, copyrights, 

trademarks, tradenames and agreements for the operation of its business and will 

duly perform and observe all of the terms and conditions thereof. 

(e) Compliance with Laws.  Other than as disclosed in writing to the Lender, the 

Borrower is not in violation of any mortgage, franchise, licence, judgment, 

decree, order, statute, rule or regulation relating in any way to the Borrower, to 

the operation of its business or to its property or assets and which would have a 

material effect on the condition, financial or otherwise, of the Borrower. 

(f) Insurance.  The assets of the Borrower and its business and operations are 

insured against loss, damage and appropriation with responsible insurers on the 

basis consistent with insurance obtained by reasonably prudent participants in 

comparable businesses, and such coverage is in full force and effect, and the 

Borrower has not failed to promptly give any notice of any claim thereunder. 

(g) Full Disclosure.  The Borrower is not aware of any fact which it has not disclosed 

or caused to be disclosed to the Lender in writing which might materially 

adversely affect the business, operations, investments, property or prospects of the 

Borrower, or materially adversely affect the ability of the Borrower to observe 

and perform its obligations hereunder or relating to the DIP Loan. 
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5.02 Survival of Representations and Warranties 

All of the representations and warranties of the Borrower contained in Section 5.01 shall survive 

the execution and delivery of this agreement notwithstanding any investigation made at any time 

by or on behalf of the Lender. 

ARTICLE 6 - CONDITIONS PRECEDENT 

6.01 Loan Documents 

The Lender’s obligations to advance credit under this agreement shall be conditional on, as the 

case may be, satisfaction of the following conditions or the execution and delivery of each of the 

following by each relevant party (concurrently with execution and delivery of this agreement, 

unless otherwise specified): 

(a) DIP Loan: 

(i) this agreement; and 

(ii) the Approval Order, and no appeal shall have been initiated in respect 

thereof by any person. 

ARTICLE 7- COVENANTS 

7.01 Covenants 

The Borrower hereby covenants and agrees with the Lender that, so long as there is any 

outstanding indebtedness or obligations hereunder and unless the Lender otherwise expressly 

consents in writing: 

(a) Financial Reporting.  The Borrower shall provide the Lender: (a) weekly reports 

of cash collections, deposits, sales and generation of accounts receivable and 

disbursements; and (b) such other information as the Lender may require in its 

discretion, all in form and substance satisfactory to the Lender. 

(b) Conduct of Business.  The Borrower shall conduct its business in such a manner 

so as to comply in all material respects with all applicable laws and regulations.  

The Borrower shall carry on and conduct its business in a proper and efficient 

manner and will keep or cause to be kept proper books of account and shall make 

therein true and accurate entries of all dealings and transactions in relation to such 

business, and shall make or cause to be made such books of account available for 

inspection by the Lender and its representatives during normal business hours. 

(c) Access.  The Borrower shall provide the Lender with reasonable access during 

normal business hours to any and all Collateral, any and all locations where the 

Borrower’s assets may be located and any and all books and records and/or 

computer systems in connection with its operations. 



- 8 - 

 

(d) Reporting by Trustee.  The Borrower covenants and agrees to authorize the 

Proposal Trustee to provide the Lender, where reasonably required by the Lender, 

with copies of all documents, records, reports and information received or 

prepared by the Proposal Trustee, to fully disclose to the Lender, whether verbally 

or in writing, where reasonably required by the Lender, all matters arising out of 

its engagement relating to the operations of the business, and to advise the Lender 

immediately of any situation that could materially affect the Lender’s interests or 

rights under the Loan Documents.  The Borrower specifically waives any right of 

confidentiality with respect to any such confidential information provided by the 

Borrower to the Proposal Trustee.  The Borrower specifically authorizes the 

Lender to divulge such information pursuant to any Court proceeding commenced 

by, or to which the Lender is a party or in connection with the exercise of any of 

the Lender’s remedies against the Borrower including, without limitation, any 

potential assignee of the Lender’s rights under the Loan Documents. 

(e) Use of Proceeds.  The proceeds of the DIP Loan will be used by the Borrower 

materially in accordance with the Cash Flows. 

(f) Material Adverse Change.  The Borrower shall promptly notify the Lender, and 

shall authorize and direct the Proposal Trustee to promptly notify the Lender, of 

any material adverse change in the financial condition of the Borrower or in the 

ability of the Borrower to satisfy its obligations under any Loan Document. 

(g) Reimbursement.  The Borrower shall reimburse the Lender, in arrears on the 

Maturity Date, for all reasonable costs, charges and expenses incurred by the 

Lender in the development, preparation, negotiation and execution of this 

agreement and any amendment hereto and all documentation ancillary to the 

completion of the transactions contemplated by this agreement, and for all 

reasonable costs, charges and expenses incurred by the Lender in interpreting and 

enforcing the rights of the Lender under this agreement or any other 

documentation ancillary to the completion of the transactions contemplated by 

this agreement, including, without limiting the generality of the foregoing, all 

legal fees and disbursements, whether in connection with the Proposal Proceeding 

or otherwise.  

(h) Notice of Default.  The Borrower shall promptly notify the Lender of the 

occurrence of any Default or Event of Default and shall concurrently deliver to 

the Lender a detailed statement of an officer of the Borrower of the steps, if any, 

being taken to cure or remedy such Default or Event of Default. 

7.02 Lender Entitled to Perform Covenants 

If the Borrower shall fail to perform any covenant on its part contained in section 7.01, the 

Lender may, in its discretion, perform any of the said covenants capable of being performed by it 

and, if any such covenant requires the payment or expenditure of money, the Lender may make 

such payments but shall be under no obligation so to do.  All sums so expended by the Lender 

shall be payable by the Borrower on demand and shall bear interest at 20 percent (20%) per 
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annum from the date of such expenditure until paid, but no such performance or payment shall 

be deemed to relieve the Borrower from any default hereunder. 

7.03 Restrictive Covenants 

The Borrower hereby covenants and agrees with the Lender that, until all advances outstanding 

hereunder have been repaid in full and the DIP Loan Facility and this agreement have been 

terminated, and unless the Lender has otherwise given its prior written consent thereto: 

(a) Cash Flows.   The Borrower shall not permit: 

(i) actual cash flows for any given week to be lower than forecast for that 

week in the Cash Flows by more than 20%, tested weekly, on the 

following Monday in respect of the previous week; 

(ii) the cumulative net cash flows for any rolling three week period to be 

lower than forecasted in the Cash Flows by more than 15%, tested 

weekly, on the following Monday in respect of the previous week; 

(b) Borrowing.  The Borrower shall not borrow any material sum, incur any material 

indebtedness or repay any indebtedness outside of the ordinary course of business. 

(c) Liens.  The Borrower shall not enter into or grant, create, assume or suffer to exist 

any Lien affecting any of its property, assets or undertaking, save and except only 

for the Permitted Liens. 

(d) Nature of Business.  The Borrower shall not change the nature of its business 

carried on as at the date of this agreement, discontinue any of its material 

businesses, enter into any transaction or material contract not in the ordinary 

course of business or engage in any business enterprise or activity different from 

that carried on as of the date hereof. 

(e) Insolvency.  The Borrower shall not: 

(i) make an assignment of its property for the general benefit of its creditors 

under the BIA; 

(ii) institute any proceeding, other than the Proposal Proceedings, seeking its 

liquidation, dissolution, winding-up, reorganization, compromise, 

arrangement, adjustment, protection, moratorium, relief, stay of 

proceedings of creditors generally (or any class of creditors), or 

composition of it or its debts or any other relief, under any federal, 

provincial or foreign law now or hereafter in effect relating to 

bankruptcy, winding-up, insolvency, reorganization, receivership, plans 

of arrangement or relief or protection of debtors (including the BIA, the 

Companies’ Creditors Arrangement Act (Canada) and any applicable 

corporations legislation) or at common law or in equity, or file an answer 
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admitting the material allegations of a petition filed against it in any such 

proceeding; 

(iii) apply for the appointment of, or the taking of possession by, a receiver, 

interim receiver, receiver/manager, liquidator or other similar official for 

it or any substantial part of its property;  

(iv) seek or consent to any proposal (other than the Proposal Proceedings), 

plan of reorganization or liquidation without the prior approval of the 

Lender; or 

(v) threaten to do any of the foregoing, or take any action, corporate or 

otherwise, to approve, effect, consent to or authorize any of the actions 

described in this section 7.03(e), or otherwise act in furtherance thereof 

or fail to act in a timely and appropriate manner in defence thereof. 

ARTICLE 8 - DEFAULT AND REMEDIES 

8.01 Events of Default 

Upon the occurrence of any one or more of the following events: 

(a) the non-satisfaction of any of the conditions set out in section 6.01 to this 

agreement; 

(b) the non-payment of any amount due hereunder which is not paid within five (5) 

Banking Days after written notice to do so by the Lender; 

(c) any representation or warranty made by the Borrower in this agreement or any 

Loan Document proves to have been incorrect in any material respect when made 

or furnished; 

(d) there occurs any breach of any covenant or term of this agreement,  including 

without limitation, the covenant to maintain cash flows in accordance with the 

Cash Flows but subject to the permitted variances pursuant to section 7.03; 

(e) a breach or failure of due observance or performance by the Borrower of any 

covenant, obligation or provision of any Loan Document other than those 

heretofore dealt with in this section 8.01, or of any other document, agreement or 

instrument delivered pursuant hereto or referred to herein which is not remedied 

by the Borrower within three (3) Banking Days after (i) such breach or failure 

shall first have become known to any officer of the Borrower or (ii) written notice 

from the Lender to do so shall have been received by the Borrower; 

(f) if there occurs, in the opinion of the Lender, acting reasonably, a materially 

adverse change in the financial condition or operation of the Borrower;  



- 11 - 

 

(g) if the stay of proceedings in favour of the Borrower in the Proposal Proceedings is 

lifted, expires or ceases to be in effect in respect of any creditor of the Borrower; 

(h) if the Proposal Proceedings are terminated, annulled or amended in any manner 

other than as may be acceptable to the Lender; or 

(i) if the Court makes any order (subsequent to the Approval Order) which affects 

the priority or quantum of the DIP Charge, in any manner other than as may be 

acceptable to the Lender, 

the Lender may, by notice to the Borrower and upon the approval of the Court in accordance 

with paragraph 9 of the Approval Order, declare all indebtedness of the Borrower to the Lender 

pursuant to this agreement to be immediately due and payable whereupon all such indebtedness 

shall immediately become and be due and payable without further demand or other notice of any 

kind, all of which are expressly waived by the Borrower, without any further obligation upon the 

Lender to make any further advances.  The Lender shall thereafter be entitled to take any action, 

remedy or proceeding authorized pursuant to the Loan Documents, at law or in equity and the 

Borrower by signing below consents to the immediate appointment of a Receiver under Section 

243 of the BIA. 

ARTICLE 9 - MISCELLANEOUS 

9.01 Waivers and Amendments 

No failure or delay by the Lender in exercising any right hereunder shall operate as a waiver of 

such right nor shall any single or partial exercise of any power or right hereunder preclude its 

further exercise or the exercise of any other power or right.  Any waiver by the Lender of the 

strict observance, performance or compliance with any term, covenant or condition of this 

agreement is not a waiver of any subsequent default and any indulgence by the Lender with 

respect to any failure to strictly observe, perform or comply with any term, covenant or condition 

of this agreement is not a waiver of the entire term, covenant or condition or any subsequent 

default.  Any term, covenant, agreement or condition of this agreement may only be amended 

with the unanimous consent of all of the parties hereto or compliance therewith may only be 

waived (either generally or in a particular instance and either retroactively or prospectively) by 

the Lender. 

9.02 Notices 

All notices and other communications provided for herein shall be in writing and shall be 

personally delivered to the addressee or if the addressee is a corporation, to an officer or other 

responsible employee of the addressee, or sent by telefacsimile or other direct written electronic 

means, charges prepaid, at or to the applicable addresses, email addresses or telefacsimile 

numbers, as the case may be, set opposite the party’s name on a signature page hereof or at or to 

such other address or addresses, email addresses, telefacsimile number or numbers as any party 

hereto may from time to time designate to the other parties in such manner, together with a copy 

to the addressee’s counsel of record in the Proposal Proceedings.  Any communication which is 

personally delivered as aforesaid shall be deemed to have been validly and effectively given on 

the date of such delivery if such date is a Banking Day and such delivery was made during 
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normal business hours of the recipient; otherwise, it shall be deemed to have been validly and 

effectively given on the Banking Day next following such date of delivery.  Any communication 

which is transmitted by telefacsimile or other direct written electronic means as aforesaid shall 

be deemed to have been validly and effectively given on the date of transmission if such date is a 

Banking Day and such transmission was made during normal business hours of the recipient; 

otherwise, it shall be deemed to have been validly and effectively given on the Banking Day next 

following such date of transmission. 

9.03 Severability 

Any provision hereof which is prohibited or unenforceable shall be ineffective to the extent of 

such prohibition or unenforceability without invalidating the remaining provisions hereof. 

9.04 Successors and Assigns 

This agreement shall enure to the benefit of and shall be binding upon the parties hereto and their 

respective heirs, executors, administrators, legal representatives, successors and permitted 

assigns. 

9.05 Assignment 

Neither this agreement, any Loan Document nor the benefit thereof may be assigned by the 

Borrower.  The rights and obligations of the Lender hereunder and under any Loan Document 

may be assigned or participated by the Lender in whole or in part at the Lender’s sole discretion, 

without any notice or consent of the Borrower, and the Borrower hereby covenants and agrees to 

execute and deliver to the Lender or to whom the Lender may direct all acknowledgements or 

other documents reasonably required by the Lender in connection with any such assignment. 

9.06 Further Assurances 

The Borrower shall do, execute and deliver or shall cause to be done, executed or delivered all 

such further acts, documents and things as the Lender may reasonably request for the purpose of 

giving effect to this agreement and to each and every provision hereof. 

9.07 Entire Agreement and Paramountcy 

This agreement and the agreements referred to herein and delivered pursuant hereto constitute 

the entire agreement between the parties hereto and supersede any prior agreements, 

undertakings, declarations, representations and understandings, both written and verbal, in 

respect of the subject matter hereof.  In the event of any conflict between the terms of this 

agreement and the terms of any other Loan Document, the terms of this agreement shall govern, 

but only to the extent of such conflict. 
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9.08 Counterparts 

This agreement may be executed in one or more counterparts and by facsimile transmission or 

emailed PDF, each of which shall be deemed to be an original and all of which, when taken 

together, shall constitute one and the same agreement. 
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