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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
 

Court No.: 35- 2395487 and 35-2395481 
 
 

IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A PROPOSAL OF  
1732427 ONTARIO INC. AND 1787930 ONTARIO INC. 

BOTH OF THE CITY OF ST. THOMAS, 
IN THE PROVINCE OF ONTARIO 

 
 

NOTICE OF MOTION 

 

 MNP Ltd. (the “Proposal Trustee”) in its capacity as Trustee in the Notice of Intention 

to Make a Proposal of 1787930 Ontario Inc. cob Messenger Freight (“Messenger”) and 1732427 

Ontario Inc. will make a Motion to the Bankruptcy Court at 0900 on Tuesday, 15 September 

2020 via telephone conference. 

 PROPOSED METHOD OF HEARING:  The Motion is to be heard verbally via 

telephone conference. 

THE MOTION IS FOR: 

1. An Order: 

(a) That the claim of Transit Petroleum Inc. be admitted the Proposal Trustee at its 

original claim amount of $202,791.59; 

(b) Requiring that Messenger remit $5,970.54, or such other amount as the Proposal 

Trustee may determine, to Swanick & Associates to be held on the terms set forth 

in the Forth Report dated 1 September August 2020 (the “Fourth Report”); 

(c) Requiring that Messenger pay to the Proposal Trustee the Administrative Fees and 

Expenses incurred or to be incurred in completing the administration of the 

Amended Proposal;  
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(d) Authorizing a directing the delivery by the Proposal trustee of a Certificate of Full 

Performance upon receipt of the amounts referenced in paragraphs (b) and (c); and 

(e) Approving the distribution to the Election Creditors as described in the Fourth 

Report; and 

(f) Approving the activities of the Proposal Trustee as set forth in the Fourth Report. 

2. Such further and other relief as this Honourable Court deems just. 

THE GROUNDS FOR THE MOTION ARE: 

1. The grounds set out in the Fourth Report. 

2. Such further and other grounds as counsel may advise and this Honourable Court may 

accept. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

Motion: 

1. The Fourth Report; and 

2. Such further and other evidence as this Honourable Court may permit. 

 
8 September 2020 

 
GOWLING WLG (CANADA) LLP 

 Barristers & Solicitors 
 Suite 1600, 1 First Canadian Place 
 100 King Street West 
 Toronto, ON  M5X 1G5 
  
 E. Patrick Shea (LSUC No. 39655K) 
 Tel:  (416) 369-7399 
 Fax:  (416) 862-7661 

Email:  patrick.shea@gowlingwlg.com 
 

 Lawyers for MNP Ltd. 
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ONTARIO 

SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 

 

 

Court No.: 35- 2395487 and 35-2395481 

 

 

 

IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A PROPOSAL OF  

1732427 ONTARIO INC. AND 1787930 ONTARIO INC. 

BOTH OF THE CITY OF ST. THOMAS, 

 IN THE PROVINCE OF ONTARIO 

 

 

 

FOURTH REPORT TO THE COURT 

SUBMITTED BY MNP LTD. 

 

SEPTEMBER 1, 2020 

 

 

I. INTRODUCTION 

1. On July 2, 2018, 1787930 Ontario Inc. cob as Messenger Freight (“Messenger”) and 

1732427 Ontario Inc. (“173 ONT”, and collectively with Messenger, the “Companies”) 

each filed a Notice of Intention to Make a Proposal (“NOI”) pursuant to section 50.4 of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”), wherein 

MNP Ltd. (“MNP”) was named as proposal trustee (the “Proposal Trustee”) of the 

Companies.   

2. On July 31, 2018, the Court ordered the following: 

a. The date for the filing of the Companies’ proposal be extended to September 14, 

2018; 
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b. That the proposal proceedings for Messenger and 178 ONT be administratively 

consolidated; and 

c. The granting of Administration Charge of $75,000 in favour of the Proposal 

Trustee, counsel to the Proposal Trustee and counsel to the Companies. 

3. Each of Messenger and 173 ONT filed a proposal on October 12, 2018. 

4. Each of Messenger and 173 ONT held meeting of their respective creditors on November 

2, 2018.  Prior to Messenger’s meeting of creditors, Messenger amended its Proposal (the 

“Amended Proposal”) to delete the clause that read “sections 95-101 do not apply to this 

Proposal”. This amendment was made to preserve the creditors ability to pursue certain 

transactions identified by the Proposal Trustee in its report to Creditors, dated July 16, 2018 

(the “Report to Creditors”) including, as detailed further below, a July 5, 2018, payment 

from Messenger to Transit Petroleum Inc., a division of Hogg Petroleum (“Transit 

Petroleum”) via a pre-authorized payment in the amount of $83,734.05 (the “Retained 

Funds”).  A copy of the Amended Proposal and the Report to Creditors are attached as 

Appendices “A” and “B”. 

5. On December 4, 2018, the Court approved each of Messenger’s and 173 ONT’s proposal.  

A copy of the Court Order approving Messenger’s proposal is attached as Appendix “C”. 

6. At the general meeting of creditors, Messenger’s creditors resolved to appoint three (3) 

Inspectors.   

7. Transit Petroleum supplied Messenger with fuel after the filing of the NOI. Nonetheless, 

Transit Petroleum applied the Retained Funds against payment of Messenger’s pre-NOI 

debt. Messenger commenced legal proceedings (the “Transit Litigation”) against Transit 

Petroleum for recovery of the payment.  

8. On January 28, 2019, the Court ordered that Transit Petroleum pay Messenger the sum of 

$35,299.75, plus pre-judgment interest and costs in the sum of $31,767.52 (the “Transit 

Order”) The $35,299.75 is calculated by deducting from the Retained Funds the amount 
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of $48,434.40 owing by Messenger to Transit Petroleum for post-NOI purchases (the 

“Post-NOI Transit Purchases”). 

9. Transit Petroleum appealed the Transit Order, with the appeal being heard on November 

15, 2019.  The Court of Appeal released its decision on December 3, 2019, wherein it set 

aside the Transit Order and remitted the matter to the motion judge for a new hearing on 

all issues except for the appellant’s entitlement to the payment for the Post-NOI Transit 

Purchases.  The Court of Appeal also ordered that Transit Petroleum is entitled to its partial 

indemnity costs of the appeal in the agreed upon amount of $15,000, inclusive of 

disbursements and applicable taxes.  

10. Information regarding the proceedings has been posted to the Proposal Trustee’s website 

at https://mnpdebt.ca/en/corporate/engagements/1787930-ontario-inc. 

II. RESTRICTIONS 

11. In preparing this Report and making the comments herein, the Proposal Trustee has been 

provided with, and has relied upon, certain unaudited, draft and/or internal financial 

information, the Companies’ books and records, discussions with employees and 

management of the Companies, the proofs of claim filed by Messenger’s creditors and 

information from other third-party sources (collectively, the “Information”).  Except as 

described in this Report, the Proposal Trustee has not audited, reviewed or otherwise 

attempted to verify the accuracy or completeness of the Information in a manner that would 

wholly or partially comply with Generally Accepted Assurance Standards of the Chartered 

Professional Accountants of Canada. 

III. PURPOSE OF THIS REPORT 

12. The purpose of this Report is to: 

a. Provide information to the Court with respect to the administration of the 

Messenger’s proposal proceeding, including the impact the Transit Litigation is 

having on the Proposal Trustee’s ability to distribute the Excess Funds (as such 
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term is defined below) to Messenger’s unsecured creditors and issuing to 

Messenger a Certificate of Full Performance; and 

b. Provide the Court with the Proposal Trustee’s recommendation for an Order, inter 

alia: 

i. Authorizing the Proposal Trustee to accept Transit Petroleum’s unsecured 

proof of claim in the amount of $202,791.59;  

ii. Authorizing the Proposal Trustee to issue the Certificate of Full 

Performance after receiving the additional proposal proceeds, being the 

amount required to satisfy the Administrative Fees and Expenses and upon 

receiving confirmation from Swanick & Associates, Messenger’s legal 

counsel, that Messenger has paid $5,970.54 (the “Trust Fund”), or such 

other amount determined by the Proposal Trustee having regard to, inter 

alia, any retraction of the elections made by the Election Creditors as set 

out herein, into its trust on the terms described in detail below; 

iii. Approving that the distribution to the Election Creditors (as such term is 

defined below) be governed by the Article 3.3 Clause (as such term is 

defined below), save and except for the Election Creditors that provide the 

Proposal Trustee with written notice of the retraction of its election prior to 

the date set for this motion to be returnable (“Motion Return Date”) ; and 

iv. approving the activities of the Proposal Trustee as set out in this Report.  

BACKGROUND INFORMATION1 

13. Messenger is an Ontario corporation carrying on business out of the Property (as such term 

is defined below) located in St. Thomas, Ontario and from rented premises in Cambridge, 

Ontario.  Messenger is a transportation and logistics company.  Messenger also provides 

warehousing and storage services to its customers, as well as providing repacking and 

sorting. 
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14. 173 ONT owns an approximately 130,000 square foot industrial property, situated on 

approximately 14 acres of land, located at 150 Dennis Road, St. Thomas, Ontario (the 

“Property”) from which Messenger carries on its warehousing and logistics business.   

PROPOSAL ADMINISTRATION 

15. The implementation of the Amended Proposal was conditional on the following: 

a. The acceptance of the Amended Proposal by the Unsecured Creditors; 

b. The making of the Approval Order and the expiry of all appeal periods; 

c. the acceptance of 173 ONT’s proposal; and 

d. the completion of the Refinancing (as such term is defined in the Amended 

Proposal).  

16. The Refinancing was completed in early February 2019. As part of the Refinancing, 

Messenger paid the Proposal Trustee an amount of $400,000 (the “Proposal Proceeds”) 

payable by Messenger pursuant to Article 5 of the Amended Proposal. The Amended 

Proposal was accordingly implemented upon the completion of the Refinancing, the last of 

the four conditions precedent to be satisfied. 

17. The Amended Proposal contemplated the proposal will be fully implemented by Messenger 

paying the Proposal Proceeds to the Proposal Trustee.  As noted in greater detail below, 

the following complications have given rise to a situation where the Proposal Trustee has 

been unable to deliver the Certificate of Full Performance to Messenger: 

a. The impact of the Transit Litigation on the Proposal Trustee’s ability to determine 

the quantum of Transit Petroleum’s contingent proof of claim, and accordingly, on 

its ability to distribute the Excess Funds; 

b. The amendments to the CRA Source Deduction Claim (as such term is defined 

below); and 
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c. The Administrative Fees and Expenses exceeding the Threshold (as such term is 

defined below) and the ongoing role of the Proposal Trustee and its counsel 

requiring Messenger to fund the payment of additional Administrative Fees and 

Disbursements. 

Canada Revenue Agency 

18. Canada Revenue Agency (“CRA”) submitted four (4) proofs of claims for unpaid taxes, 

including unpaid source deductions; the original proof of claim followed by three amended 

claims.  On February 22, 2019, CRA filed its third proof of claim, amending its claim for 

unpaid source deductions to $125,797.56 (the “CRA Source Deduction Claim”).  At a 

meeting of Inspectors held on March 22, 2019, the Inspectors authorized payment of the 

CRA Source Deduction Claim from the Proposal Proceeds; the Proposal Trustee paid the 

CRA Source Deduction Claim on March 25, 2019. 

19. On February 18, 2020, CRA filed a further amended claim wherein it increased the CRA 

Source Deduction Claim to $218,392.65, withdrew its claim for unpaid HST and corporate 

taxes and filed an unsecured proof of claim on account of principal and penalty and interest 

in the amount of $107,606.18 related to Messenger’s source deduction account.  Based on 

the Proposal Trustee’s June 17, 2020 discussion with a representative of CRA, the Proposal 

Trustee understands that subsequent to the implementation of the Amended Proposal, CRA 

carried out a trust examination that resulted in a reassessment for failure to remit source 

deductions in 2018, which reassessment included penalties and interest.  The increase in 

the CRA Source Deduction Claim reduces the amount originally thought to be available to 

Messenger’s unsecured creditors. 

Transit Petroleum’s Claim 

20. Transit Petroleum originally filed a proof of claim, dated November 1, 2018, in the amount 

of $202,791.59, which claim is net of the Retained Funds.   

21. As a result of the Transit Litigation, on March 27, 2019, Transit Petroleum filed an 

amended proof of claim in the amount of $286,525.64, the quantum of which is subject to 

change depending upon its success in the Transit Litigation. The amended proof of claim 
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provided that if an appeal of Justice Raikes decision (i.e., the Transit Order) results in the 

Agreed Payment of $83,734.05 (the “Potential Disputed Amount”) not being returned to 

Messenger, the claim amount is $202,791.59 (the amount of the original proof of claim). 

22. Pursuant to section 135 of the BIA, the Proposal Trustee has a duty to examine every proof 

of claim and to determine if the proof of claim is valid.  Given the contingent nature of 

Transit Petroleum’s amended proof of claim, the Proposal Trustee is unable to determine 

the extent of Transit Petroleum’s provable claim until the conclusion of the Transit 

Litigation.   

23. The delay in determining the Transit Petroleum claim is having the following impacts on 

Messenger: 

a. A delay in the Proposal Trustee’s distributing funds to Messenger’s unsecured 

creditors, which is having an adverse impact on the affected creditors and in its 

confidence in its dealings with Messenger; and  

b. The ongoing involvement of the Proposal Trustee results in additional 

Administrative Fees and Expenses, and accordingly, the delay in Messenger’s fully 

performing its obligations under the terms of the Amended Proposal. 

Election Creditors 

24. Article 3.3 (the “Article 3.3 Clause”) of the Amended Proposal provides that an ordinary 

Unsecured Creditor may at the time of filing a Proof of Claim and for distribution purposes 

only elect, in writing, to accept a distribution equal to the lesser of (i) the amount of that 

Unsecured Creditor’s proven Claim; and (ii) $1,000, in full and final satisfaction of its 

claim.  The remaining ordinary Unsecured Creditors will be paid the balance of the 

Proposal Proceeds remaining after the payment of the aforementioned Claims on a pro rata 

basis; 

25. On October 22, 2018, the Proposal Trustee sent each of Messenger’s creditors a package 

of documents, including an election form (“Election Form”) to be completed if they 

wished to make the election pursuant to the Article 3.3 Clause. 
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26. The Report to Creditors included a summary of the terms of the Amended Proposal, which 

indicated that “each ordinary Unsecured Creditor who makes the election in accordance 

with Article [3.3], will receive a distribution in accordance with Article [3.3]”. 

27. Seven (7) creditors (the “Election Creditors”) returned the completed Election Form with 

their proofs of claim, with an aggregate value of $973,481.68, with two creditors 

accounting for $953,181.71of this amount. 

28. The Report to Creditors estimated that unsecured creditors may receive a distribution of 

approximately 8.28%.  The Proposal Trustee is concerned that certain of the Election 

Creditors did not understand that in completing the election they were limiting their 

recovery to $1,000 and will only come to that realization upon the Proposal Trustee making 

a distribution to creditors. 

29. For the foregoing reasons, the Proposal Trustee has been hesitant to make an interim 

distribution to creditors, recognizing that it would have to reserve in excess of 50% of the 

funds remaining to distribute to unsecured creditors to address any of the Election Creditors 

that may object to the distribution. 

Administrative Fees and Expenses 

30. The Amended Proposal provides that the Administrative Fees and Expenses shall be paid 

in full out of the Proposal Proceeds to a maximum of $113,000 (the “Threshold”) prior to 

the distribution to the Unsecured Creditors.  Administrative Fees and Expenses in excess 

of those paid by the Proposal Proceeds shall be paid by retainers provided by Messenger 

to the Proposal Trustee. 

31. The Administrative Fees and Expenses include the fees and expenses of the Proposal 

Trustee, its counsel, Gowlings WLG, and Messenger’s legal fees and disbursements related 

to the Amended Proposal.  The Administrative Fees and Expenses are in excess of the 

Threshold and remain subject to taxation.   

Proposed Distribution and Issuance of a Certificate of Full Performance 
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32. The Proposal Trustee recommends the Court consider making an order authorizing or 

approving the following as a means of resolving the foregoing issues and expedite the 

completion of the administration of the Amended Proposal in a cost efficient and equitable 

manner: 

a. For the purpose of participating in the distribution of the Excess Funds, that Transit 

Petroleum’s claim be admitted at its original claim amount of $202,791.59; 

b. To address the Potential Disputed Amount, Messenger shall remit an additional 

sum (not part of the funds contemplated under the Amended Proposal), being the 

Trust Fund, to Swanick & Associates, to be held pending the outcome of the Transit 

Litigation, with Swanick & Associates being directed to pay the Trust Fund in its 

entirety to either Messenger or Transit Petroleum, depending upon the outcome of 

the Transit Litigation.  As discussed in greater detail below, the amount of the Trust 

Fund represents the equivalent dividend distribution on the Potential Disputed 

Amount so as not to put Transit Petroleum in a worse position should Messenger 

ultimately be successful in the Transit Litigation and the Transit Petroleum claim  

is admitted at $286,525.64 for distribution purposes; 

c. That Messenger pay to the Proposal Trustee the Administrative Fees and Expenses 

incurred or to be incurred in completing the administration of the Amended 

Proposal, which amount remains subject to taxation; and 

d. That the Election Creditors each be given an opportunity to retract its election until 

the Motion Return Date, failing which its proof of claim is to be governed by the 

Article 3.3. Clause. 

33. The Proposal Trustee recommends that the Court make the order sought for the following 

reasons: 

a. As noted previously, the quantum of Transit Petroleum’s proof of claim cannot be 

determined until the Transit Litigation is settled or a final decision is reached.  To 

ensure that all creditors are receiving a fair and equitable distribution, the Proposal 

Trustee has calculated the distribution to Messenger’s creditors (other than the 
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Election Creditors and prior to any of the Election Creditors retracting their 

elections) based on Transit Petroleum’s claim being valued net of the Retained 

Funds, which results in a return of approximately 7.13%.  This is the most 

favourable result for Messenger’s unsecured creditors (other than Transit 

Petroleum).  In order to safeguard Transit Petroleum’s ability to share rateably in 

the distribution should Messenger have success in the Transit Litigation, the Trust 

Fund will be paid to Transit Petroleum, such that Transit Petroleum will still be 

paid a return of approximately 7.13%.  If Transit Petroleum is successful, the Trust 

Fund will be returned to Messenger.  Should the Election Creditors having claims 

of $953,182 retract their elections, the estimated distribution to affected creditors 

would decrease to approximately 3.53%, with the Trust Fund decreasing from 

$5,970.54 to $2,961.14 as a result of this dilution.   

b. Proceeding in the manner contemplated herein will permit the Proposal Trustee to 

proceed to its discharge without having to wait for the outcome of the Transit 

Litigation.  

c. The resolution of these issues will permit the Proposal Trustee to issue a Certificate 

of Full Performance to Messenger, which is beneficial for all stakeholders 

inasmuch as it will allow Messenger to have received the benefit of the 

restructuring, thereby enhancing its ability to sustain its business, notwithstanding 

the impact of COVID-19; and 

d. Election Creditors will have had an opportunity to retract their elections if they 

advertently submitted an election with their proofs of claim. 

STATEMENT OF RECEIPTS AND DISBURSEMENTS 

34. The SRD, attached as Appendix “D”, reflects an excess of receipts over disbursements of 

$69,907.35 (the “Excess Funds”).  The SRD does not reflect the unpaid Administrative 

Fees and Expenses, which in accordance with the Amended Proposal, will be paid by way 

of additional retainers.  The Excess Funds, however, is calculated after accruing payment 

13
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of the additional $92,595.09 in respect of the CRA Source Deduction Claim and limits the 

net Administrative Fees and Expenses to the Threshold. 

CONCLUSION AND RECOMMENDATION 

35. Based on the foregoing, the Proposal Trustee respectfully recommends that the Court make 

an order granting the relief detailed in paragraph 12. 

 

All of which is respectfully submitted on this 1st day of September 2020. 

 

MNP LTD. 

In its capacity as Trustee in re 

the Notice of Intention to Make a Proposal of 

1787930 Ontario Inc. and 1732427 Ontario Inc. 

Per: 

 

 

____________________ 

Sheldon Title 

Licensed Insolvency Trustee 
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n

Court File
Estate File

ONTARIO
SUPERIOR COURT OF JUSTICE

(IN BANKRUPTCY & INSOLVENCY)

No.: 35-239548I
No.: 35-2395481

THE HONOURABLE .f n )
tn"'i:t*-)(--k -U- t u[L. fr*--ct r't k I )JJ

IN THE MATTER OF PROPOSAL OT 1787930 ONTARIO INC.
COB AS MESSENGER FREIGHT SYSTEMS

OF THE CITY OF ST. THOMAS,IN THE PROVINCE OF ONTARIO

ORDER
(PROPOSAL APPROVAL)

THIS MOTION, made by MNP Ltd. in its capacity as proposal trustee (the "Trustee")

of 1781930 Ontario Inc. (the "Debtor"), was heard this day at 80 Dundas Street in London,

Ontario.

ON READING the Report of the Trustee dated November 14,2018 (the "Trustee's

Report") and on hearing the submissions of counsel for the Trustee, tne+eUterr-en++ne**q { UC-_
patri€ one el.se afFearing;

1. THIS COURT ORDERS that the Proposal dated October 12,2018, made by the Debtor

and attached to the Trustee's Report (as amended in the manner described in the

Trustee's Report) be and is hereby approved.

OREER EIVTERED

atc ,r4 2019

5a25

TUESDAY, THE 4th DAY

OF DECEMBER 2018
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