
 

 

Court of Appeal File No.: C66871 

Court File No.: 35-2395487 and 35-2395481 

 

 

 

COURT OF APPEAL FOR ONTARIO 

 

 

 

IN THE MATTER OF NOTICES OF INTENTION TO MAKE A PROPOSAL OF 1732427 

ONTARIO INC. AND 1787930 ONTARIO INC. BOTH OF THE CITY OF ST. THOMAS, 

IN THE PROVINCE OF ONTARIO 

 

 

RESPONDENT’S COMPENDIUM 

 

September 9, 2019 FELDMAN LAWYERS 
390 Bay Street  
Suite 1402 
Toronto, Ontario 
M5H 2Y2 
 
Paul Neil Feldman   LSO# 29469B 
Email.  paul@feldmanlawyers.ca 
 
Tel: 416-601-6821 
Fax: 416-601-2272 
 
Lawyers for the Respondent, 1787930 Ontario Inc.  
for the purpose of the Appeal 
 

 
To:  MILLER THOMSON LLP 
  One London Place 
  255 Queens Avenue, Suite 2010 
  London, Ontario 
  N6A 5R8 
 
  Sherry A. Kettle  LSO #53561B 
  Tel.   519-931-3534 
  Fax.   519-858-8511 
  Email.  skettle@millerthomson.com 
 
  Lawyers for the Appellant, Transit Petroleum Inc. 
 

mailto:skettle@millerthomson.com


2 

 

And To: MNP LTD. 
  111 Richmond Street West, Suite 300 
  Toronto, Ontario 

M5H 2G4 
 
Sheldon Title 
Tel.  416-323-5240 
 
Licensed Insolvency Trustee of 1787930 Ontario Inc.  



 

 

Court of Appeal File No.: C66871 

Court File No.: 35-2395487 and 35-2395481 

 

 

 

COURT OF APPEAL FOR ONTARIO 

 

 

 

IN THE MATTER OF NOTICES OF INTENTION TO MAKE A PROPOSAL OF 1732427 

ONTARIO INC. AND 1787930 ONTARIO INC. BOTH OF THE CITY OF ST. THOMAS, 

IN THE PROVINCE OF ONTARIO 

 

 

 

RESPONDENT’S COMPENDIUM 

INDEX 

 
Tab No. Document  Page No. 

    

1.  Excerpts from the Transcript of the Cross-Examination on Affidavits 

sworn October 4, 2018 and October 23, 2018 of Monique Paul, 

representative of Transit Petroleum Inc, held on November 12, 2018 

 

 1 

2.  Second Supplementary Affidavit of Nathan McDaniel sworn October 

31, 2018 

 4 

A.  Exhibit A 

Email from Sheldon Title to Bruce Simpson with a copy to Louise 

Vonk, Brent Swanick and Nathan McDaniel dated June 28, 2018 

 7 

B.  Exhibit B 

Exchange of emails dated June 22, 2018 to July 4, 2018 

 

 9 

3.  Affidavit of Monique Paul sworn October 4, 2018  15 

4.  Affidavit of Don Poort sworn October 4, 2018 

 

 21 

B.    Exhibit B  

Exchange of emails between Nathan McDaniel and Don Poort dated 

July 9 to 11, 2018 

 

 27 

5.  Affidavit of Trevor Chambers sworn October 4, 2018  

 

 33 



2 

 

6.  Notice of Intention to Make a Proposal of 1787930 Ontario Inc. dated 

July 2, 2018 

 

 38 

7.  Decision of The Honourable Mr. Justice  

(1787930 Ontario Inc. v. Transit Petroleum, 2019 ONSC 716)  

 

 45 

8.  Email from Nathan McDaniel to Don Poort dated July 10, 2018  53 

 
 

 

 



Court File Numbers: 35-2395487 and 35-2395481 
Estate File Numbers: 35-2395487 and 35-2395481 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANI<RUPTCY AND INSOLVENCY 

IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A PROPOSAL 
OF 1732427 ONTARIO INC. AND 1787930 ONTARIO INC. BOTH OF THE 
CITY OF ST. THOMAS, IN THE PROVINCE OF ONTARIO 

********** 

CROSS-EXAMINATION ON AFFIDAVITS 
SWORN OCTOBER 4TH, 2018 and OCTOBER 23RD, 2018 

of MONIQUE PAUL, representative of Transit 
Petroleum Inc., at the offices of Marbrae 
Reporting and Mediation, at Kitchener, 
Ontario on Monday the 12th day of November, 
2018 at the hour of 10:00 a.m., pursuant to 
appointment. 

APPEARANCES: 

Bruce A. Simpson 
(Swanick & Associates) 

Sherry A. Kettle) 
(Miller Thomson LLP 

ALSO ATTENDING: 

Michael Christopher Ly 
(Swanick & Associates) 

Also Present: 

Nathan McDaniel 

Counsel for 1787930 Ontario Inc. 

Counsel for Transit Petroleum Inc. 

********** 

********** 

(Representative of 1787930 Ontario Inc.) 

********** 
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63. 

64. 

19. 

pay so we wanted them to approve that they were 

not going to have any more split payments, NSF's 

or stopped payments. 

Q. And is it not true that you also 

have to get their approval on the net seven 

days? 

A. 

Q. 

No. We already had their approval. 

And to your understanding can you 

direct me to any approval from 178 prior to 

three p.m. on Friday, June the 29th, did you 

receive that requested approval? 

A. In verbal with Nathan but not in 

writing. Not regarding this. 

MR. SIMPSON: I see. 

A. But the terms and the amounts was 

already agreed upon with Nathan verbally. 

65. MR. SIMPSON: Q. Okay but the verbal 

66. 

agreement which you're relying upon predated 

this email? 

A. 

Q. 

Correct. 

And there was no approval after this 

email was sent of this? 

A. Correct. I've never spoken to 

Nathan again after this email until July ninth. 

67. Q. And as at the close of business then 
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75. 

76. 

22. 

Ms. Paul I am entering as exhibit A1 you 

know what there's exhibits A and Bin 

here so I'm gonna change that to one. 

MS. KETTLE: That's fine. 

MR. SIMPSON: I'm going to enter as 

exhibit one the Proof of Claim which I've 

just read you the ~itle of 1 of Transit 

Petroleum Inc. in the proposal of 178. 

There is a tab A and a tab B with 

numerous invoices attached I'm not going 

to state the number of pages but we will 

enter this as exhibit one. 

EXHIBIT NUMBER ONE - Proof of Claim in 

the Proposal of 1787930 Ontario Inc. cob 

as Messenger Freight Systems - Produced 

and marked. 

MR. SIMPSON: Q. Ms. Paul if I can take 

you to the first page of the proof of claim and 

at paragraph three it states that the debtor 

which is 178 was at the date of proposal namely 

the second day of July, 2018 and still is 

indebted to the creditor in the sum of 

$202,791.59 is that your understanding? 

A. Yes. 

Q. And at the third page of this 
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Court File Numbers: 35-2395487 and 35-2395481 
Estate File Numbers: 35-2395487 and 35"2395481 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 

IN THE MA 'fTER OF THE NOTICES OF INTENTXON TO MAKE A 'PROPOSAL OF 
1732427 ONT.AR.IO INC. AND 1787930 ONTARIO INC, BOTH OF THE CITY OF ST. 
THOMAS, IN THE PROVINCE OF ONTARJO 

SECOND SUPPLElVIENTARY AFFIDAVIT 
(sworn October 31, 2018) 

l, Nathan McDaniel of the Town of Aylmer, in the Pmvince of Ontario, MAKE OATH 

AND SAY AS FOLLOWS: 

I. I am the Financial Controller for 1787930 Ontario Inc. ("178") and as such have personal 

knowledge of the matters hereinafter deposed to. Where my knowledge is stated to be on 

infonnation and belief or docnments provided, f verily believe such information to be true. All 

dates referenced herein are fqr the calendar year 2018 unless otherwise stated. 

2. I have reviewed the affidavits of Monique Paul ("Monique's Affidavit"), and of T1na 

Thome ('¢Tina's Afnda'Vif') both sworn October ?3, which were served in a "Sur-Reply Motion 

Record of Transit Petrolemn Inc.'' ("Transit/Hogg") on October 23, after the final agreed date 

for filing materials as set out in the court ordered timetable. 

3. Tina's Affidavit is her first production in this proceeding. 

4. In response to Paragraphs 3 and 4 of Tina's Affidavit and Paragraphs 4, 5 and 6 of 

Monique's Affidavit the following conunents are necessary to provide a con~plete and accurate 

explanation of what in fact took place. 

5. Monique's email of June 22, included at page 105 of her October 4th affidavit il1 the 

Responding Motion Record (all page references are to this production unless otherwise stated) 

acknowledges that 178's account was frozen as confirmed at page 104 in my email of June 25. 

23 
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2 

At all materials times when we were discussing the payment of arreal's to Transit/Hogg and the 

continuing supply of fuel~ they were aware of 178' s other financial pressure::;. 

6. Monique's email of June 26, at 11 :55 included at page 111 references tho phone Mll of 

11:33 AM which is relied upon in both Monique's Affidavit (paragraph 5) an.d Tina's Affidavit, 

(paragraph 4) in support of the proposition that I agreed to "Net 7 payment terms". I did not. 

7. Monique's email at 11::55 AlV1: references proposed payment amom1ts and dates, but 

makes no reference to the Net 7 payment terms which they now allege were agreed to during that 

call. 

8. Monique raised the issue of' changing the terms from Net 14 to Net 7 in her 8:55 AM 

email of June 28 at page 109, and stated that "We [Transit/Hogg] need the above appi:oved no 

later than 3 pm on Friday June 29, 2018". I did not approve the change ofteims. 

9. As a result of 178' s acc.ount being frozen, BNS served a Notice to Enforce Security. By 

email at 12:57 l?M on June 28, Sheldon Title the Licensed fosolvency Trustee at MNP Ltd. and 

178 's Proposal Trustee advised 178 that counsel for BNS was •lpushing us to file a NO!". 

Annexed hereto and marked as Exhibit "A" to th.is my affidavit is a true copy of the email from 

Sheldon Title tr.1 Bruce Shnpson dated June 28. 

10. As of June 29 it was concluded that 178 was llilable to negotiate a. resolution with CRA to 

forbeat' from enforcing their Requirement 1'o Pay ("RTP'') which had resulted in the frozen 

account with BNS, thus compromising 178's ability to cany on nom1al business financial 

transactions. As a result, on June 29 it was resolved that 178 would file a NOL 

11. By internal email at 178 at 2:37 PM on July 4, I confirmed that I had requested 

TransitJHog;g's fuel manager 1tevor Chambers to put a stay on the PAP schednled for Thursday 

July 5. Annexed hereto and marked as Exhibit ":8'' to th.is my affidavit is a true copy of the 

email of July 4. 

24 

Respondent's Compendium, Page 5



T-479 P0006/0014 F-280 
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12. I make this afftdavit in reply to Monique's Affidavit !Uld Tina's Affidavit which were 

served in the "Sur-Reply Motion l~ecord of Transit Petroleum Inc.", and for no improper 

µurpose. 

SWORN before me in the City of 
St. Thomas in the Province of Ontario, 
this 31st day of October, 2018. 

Commissioner for Taldng A tdavits 
IJ111-K/L... 7h'oJt!/-f CrJD!',,t9£S, 

) 
) 
) 
) rhan McDaniel 

25 

Respondent's Compendium, Page 6



9037985.1

TAB

“A”

Respondent's Compendium, Page 7



Bruce Simpson 
tt 

From: eldon.'rltle@mnp.c3> 
Sent: 
To: 

~~#!}:~~~£!0~·(ft;::-
Bruce ~ii'flP.§9.G. . · 

· ··te\fl~~Y%~n'kf'8t~Rt Swanick; nathan@messengerfreight.ca 
Re: era 

Cc; 
Subject: 

Thanks Bruce, 

·· rsp1~~-i~!iW;1+1~:~~jn th.!?. rnitr.ruJJ~r.:: 
happening eefc>Wi't6i~¥&eialr$w::1i!~r 
· l'.E!i3el!l~ii" H)p'?~:\i-'t~trfil · ;:_, · :~ .. ~.;~ '' " ..... ~ .. .. .. ~ ....... ,s. ..... . . 

Brent, I told him that we're now engaged In discussions with 5 parties and thtit we'll need 3·4 months to complete a 
refinancing/restructuring. He asked for Brent to submit something "substantial", but as noted above, I believe the BNS 
would prefer we head forward with a NOi. 

Please advise how you wish to proceed. 

Louise, Nathan needs to complete the spreadsheets I sent so that we are ready to file. 

Regards, 
Sheldon 

Sheldon Title, CPAj CA, ClRP, LIT 
SENIOR VICE-PRESIDENT 

DIRECT 416.263.6945 
FAX 416.323.SZ!!P 
CELL 416.573.5320 
111 Richmond Street West 
Suite 300 
Toronto, ON 
M5H2G4 
sheldon,title@mnp.ca 
mn12debt.ca 

\ 

·.· ,;,, . ., .... 1": .. ;, t\ ,.f,1·1'""d to i'n tre 
J •• _, .. )J ... t .. ,..l.JJ.1,/...:i .... ~ ... 1_ .. r.:. \,.. . I. 

affidavit (}:f ./f~_jjt,})JfJJ4 ....... . 
sworn befoee mt\ this ... -3.1.~f. ............ . 

O\J...,..1._ - . [!;; 
day of.... l-:i·~C.:;·:··/l·~~ L ..... . 

···········1~~:, ........ . 
A' Commfosioncr~ etc. 

/YI R/f:. IC- "fl( CM/Jiff ~&tJ A14E.5 
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Bruce Simpson 

From: 
Settt: 

Nathan McDaniel <nathan@messengerfreigJi!1.~91s cxb\bh ,J!;;. t">ti , d . . 
Wedne~day, October 31, 2018 9:29 AM affidav· f if,~~Ui\1iin"' e1y·~~h t_o lli t~<:~ 

Tu: 
Subjed: 

Bruce Simpson 1t () .. /.'ll!.l.JLt~/.t,.. .. \.C..i~10U::{. 
FW: MESSENGER fRE!GHT SYSTEMS sworn b~efo ·e me, this ·· ... Qb-t-.. . ... . 

dayof .. ·~( ......... ,. 
High 0/:P jJ l_2X/h20 L8 .. .. 

........... .:;uPG.:t.,;ff/f.dJ-
importance: 

t=rom: Nathan McDaniel.[mallto:nathan@messengerfreight.ca] 
Sent: July 4, 2018 2:37 PM 

A Commis;iio~ei:· ·etc· 
fV/ f(fl_jc_ f/{ D 111f_ Ct>?JJA~ ii 

To: 'loulse@messerigerfreight.ca' <loulse@messengerfrelght.ca>; 'Evan Wilson' <evan@messengerfreight.ca>; 
'b1alne@messengerfrelght.ca' <blalne@messengerfrelght.ca> 
Subject: FW: MESSENGER FREIGHT SYSTEMS 
Importance: High 

All, 

I spoke to Trevor Chambers (Fuel Mamiger) regarding meeting tomorrow. l aske~ him to put a stay on the PAP 
scheduled for end oi the week. He said he Is nervous about our account. I advised that we would like to meet In person 
to solldlfy the arrangem'ent 

We should discuss ?trategy prior to meeting, but I think the broad ~trokes should be that after much thought the painful 
decision to file the NOi was made on July 2· We are working with ourTrustee to put MFS In a profitable position going 
forward. Per the law and per our Trustee, we are bound to only pay for goods and services r.eceived on/after July 
2nd. ALL invoices will be pald before del!very (CBD estimate). It l.s worth mentioning that the NOi process is not the 
same as bankruptcy or receivership. As part of the NOi process, MFS ls being given an opportunity to restructure the 
business with the objective of returning to profltabllity. He will follow up with ml;! by end of day \//ith a time for 
tomorrow, 

Cheers, 

Nathan 

From; N<ithan McDaniel [mal\to:nathan@rnessengerfrelght.caJ 
Sent: June 29, 2018 4:05 PM 
To: 'Monique Paul' <mpaut@hoggfueJ.com> 
Subject: RE: MESSENGER FREIGHT SYSTEMS 
Importance: High 

HI Monique, 

My apologies for the delayj I was pulled a several directions today as well as yesterday, Would you please call rne on 
Tuesday when you are back in the office? I just have a few questions regarding the terms ... ! want to make sure I am on 
the same page with you. 

Cheers, 

1 
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Nathan 

From: Monique Paul [mailto:,mpaul@hoggfuel.com] 
Sent: June 29; :W18 3!39 PM 
To: Nathan McDaniel <nathan@messengerfrelght.ca> 
Subject: RE: MESSENGER FREIGHT SYSTEMS 
Importance: Hlsh 

Nathan, 

It is almost 4pm and we have not heard back from you re~arding the Information below. Can you please ;;idvise? 

Thanks, 

Monique P(W/ 
Credit Analyst 
Hogg Fuel and Supply Ltd. 
rranslt Petroleum Inc. 
519·579·5330 Sxt J.151 
mpau!@hoggfuel.com 

from: Monique Paul 
Sent: Thursday, June 281 2018 8:S5 AM 
To: 'Nathan McDanlel' 
Subject: RE: MESSENGER FREIGHT SYSTEMS 
Importance; High 

Good Morning Nathan1 

I have discussed at length your proposal with Tina Thorne the Credit manager and Trevor Chambers fha Fuel Manager 
and we have all ilgreed we will accept this proposal, with below stipulations. 

July 5 $83,734.05 
July 12 regulcr amount plus $17,911.35 
July ;1.9 regular amount plus $27,911.35 
July 26 regular amount plus $27,911.35 

(50% of the arrears amount) 
(16.S7% of the arrears amount) 
(16.67% of the arrears amount) 
(16.67% of the arrears amount) 

currently terms are Net 14 with Monday PAD making your invoices 15 days old, lfwe agree to move your PAD to 
Thursday we will need to change your terms to Net 7 making your invoices 1:J. days old, we cannot keep your term> <it 
Net 14 and pull on Thursday as that makes the invoices 19 days old. 

We have continuously gone above and beyond to work wfth Messenger on their flnanclal issues, bllt going forward we 
need to be reassured that we will no longer have any problems going forward which is why we are agreeing to the 
Thursday PAD. 

2 
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We have already had to pay the fuel purchased and used by Messenger, as out terms are Net 7 with our supplier. 

We need to be clear that this will be the last tirne we can split payments due to the Inability to pay your fuel purchases 
on the agreed upon pull date. 

We need the above approved no later than 3pm on Frlday June 2-9, 2018, in order to pull the first payment on Thursday 
July 5'\ 2018. 

Than~s, 

fl1onique Paul 
Credft Analyst 
Hogg Fuel and Supply Ltd, 
Tmnslt Petroleum Inc. 
519·579-533() Ext H61 
DJ pa ul.@.hoggfuel.com 

From: Nathan McDaniel [mallto;nathnn@messengerfrefght.ca] . 
Sent: Wednesday, June 27, 2018 5:40 PM 
To: Monique Paul 
Subject:! RE: MESSENGER FREIGHT SYSTEMS 

Good afternoon Monique, 

Much thanks for the patience ancl support that both you and Tina have demonstrated; It means a lot to me. Attached is 
a scan of a voided cheque from our new checking accounti please use this banking Information for future billings. With 
regards to the below~mentioned proposal, I would ask that we adjust is sllght!y to be more in llne with our original 
co1wer$at!on. Would you please let me know if my proposal Is acceptable? 

July 5 $83, 734.05 · 
July 12 regular arno1.mt plus $27,911.35 
July 19 regular amount plus $27,9:l.1.35 
July 26 regular amount plus $271911.35 

(50% of the arrears amount) 
· (16.67% of the arrears 3mount) 

(16.67% of the arre3rs amount} 
(16.67% of the arrears amotmt} 

Wlth this payment plan, we would effectlvely have the_ arrears amount paid up by EOM July. 

Cheers, 

Nath;;in 

Nathan McDaniel 
Financial Controller 
Messenger Freight System 
150 Dennis Road 
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P.O. Box ·too 
. St. Thomas, ON N5P 0136 
Bus: 519-631-9604 x107 
Fax: 519·631-1135 
h1.tg:l/1MNW.~essengerfreight.ca 

Note: To protect against computer viruses> e-mail programs may prevent sending or receiving 
certain types of file attachments. Check your e-mail security settings to determine how 
attachments are handled. 

30 

This email message is confidential, may be .legally privileged and is intended for the 
exclusive use of the addressee. lf you received this message in error or are not th~ i~tended 
recipient, you should destroy the email message and any attachment:;; or copies, ;;ind you are 
prohibited from retaining, distributing .. disclosing or using any information contained. 
Please inform us of the delivery errol' by return email. Thank you for your cooperation. 

From: Monique Paul fn:i.sJlto:mpaul@hoggfuel.com] 
Sent: June 26, 201811:55 AM 
To~ Nathan McDaniel <l'lathan@1nessengerfri;;lght.ca> 
Subject: RE; MESSENGER FR~IGH1' SYSTEMS 

Good Afternoon Nathan, 

Thank you for speaking with Tina and myselfl 

We are willing to change the PAD to Thursdays from Mondays with the below proposal on getting the account <::!Jrrent. 

Thursday July 5, 2018 $111,645.40 
Thursday Jiily 12, 2018 $55,093.51 + $27,911.35.: $83,004.86 
Thursday July 191 2018 regular amount owing+ $27,911.35 (total unknown at this time) 
Ti)fs wlll then bring your ciccotmt current. 

Monique Pew/ 
Credit Analyst 
Hogg Fuel and Supply Ltd. 
Transit Petroleum Inc. 
519,579.5330 Ext t16J. 
mpa ullo/hoggfuel.com 

4 
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From: Nathan McDaniel [mailrg:nathan(o)mF.S!\engerfrejght.ca] 
Sent: Monday, June 25, 2018 3:07 PM 
To: Monique Paul 
Subject: RE: MESSENGER FREIGHT SYSlEMS 

Good afternoon Monique, 

Than!< you for making the time to talk fast week. As discussed It was a very challenging week with the compromised 
account and frozen status. We thoroughly appreciate your patience and understanding. I should have the new banking 
details ready to relay by middle of this week. Regarding payments, would it be possible to rnove our PAP date to Friday 
In lieu of Monday? I ;om seeing through analysis of Max's cash flow projections that It Is a challenge allocating amounts 
as such on Monday. 

Cheers, 

Nathan 

Nathan McDaniel 
Financial Controller 
Messenger Freight System 
150 Dennis Road 
P.O. Box 100 
St. Thomas, ON N5P 086 
Bus: 519~63i-9604 x107 
Fax: 519-631-1135 
h.tlp://www.messengerfreight.ca 

Note: To protect against computer viruses> e-mail programs may prevent sending or receiving 
certain types of file attachments. Check your e-mail security settings to dete1"mine how 
attachments are handled. 
This email message is confidential, may be legally pr:i.vileged and is intended for the 
exclusive use of the addressee. ·If you received this message in error or are not the intl'lnded 
recipient, you st1ould destroy the email mes.sage and any attachments or copies~ arid you are 
proh5.bited from retaining, distributing; disclosing or using ;;iny. information contained. 
Please inform us of the delivery error by return email. !hank you for your cooperation. 

From: Monique Paul (mailtomrnaul@.lhoggfuel.com] 
Sent: June 22, 201810;36 AM 
To; n9than@messengerfre!g~ 
Subject: MESSENGER FREIGHT SYSTEMS 
Importance: High 

Nathan, 

s 
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Court File Nos. 35-2395487 and 35-2395481 
Estates File Nos. 35-2395487 and 35-2395481 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 

IN THE MATTER OF NOTICES OF INTENTION TO MAKE A PROPOSAL 
OF 1732427 ONTARIO INC. AND 1787930 ONTARIO INC. 

BOTH OF THE CITY OF ST. THOMAS, IN THE PROVINCE OF ONTARIO 

AFFIDAVIT OF MONIQUE PAUL 
(Sworn October 4, 2018) 

I, Monique Paul of the City of Kitchener, in the Regional Municipality of Waterloo, 

MAKE OATH AND SAY: 

1. I am a Credit Analyst at Transit Petroleum Inc. ("Transit") and, as such, have 

knowledge of the matters to which I depose. Where I do not possess personal knowledge, I 

have stated the source of my information in all such cases and do verily believe same to be 

true. 

2. As a credit analyst at Transit, my job responsibilities include reviewing credit 

applications, performing credit checks, determining credit limits and terms, opening new 

accounts, verifying weekly preauthorized debit reports, emailing invoices, making collection 

calls, and handling credit and collections issues. 

3. Transit supplied petroleum products to 1787930 Ontario Inc., carrying on business as 

Messenger Freight Systems ("178"). 178 set-up a pre-authorized payment system to pay 

Transit's invoices. 

4. I have reviewed the affidavit of Nathan McDaniel ("Nathan"), Financial Controller of 

178, sworn September 18, 2018 ("Nathan's Affidavit") in connection with 178's motion for 

the return of the Agreed Payment, as defined and described below. 

Communications prior to the July 5 Meeting 

5. I spoke with Nathan on or about June 22, 2018. During that conversation, we spoke 

about how to move forward with 178's account with regards to the pre-authorized 

payment/debit ("PAD") amounts and dates of withdrawals, as well as 178's frozen bank 

34266899.3 
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account. I told Nathan I would follow up with an email outlining the details of our 

conversation and Nathan told me he would go over the email and confirm the payment plan 

and provide me with new banking information. 

6. By e-mail dated June 22, 2018, I noted that the balance that would be owing to 

Transit as of July 2, 2018 was $167,468.09. I also summarized how Nathan had proposed 

that the balance would be paid by four (4) PADs beginning on Monday, July 2 and ending on 

Monday, July 23, 2018. 

7. By responding e-mail dated June 25, 2018, Nathan asked if the PAD dates could be 

moved to Fridays instead of Mondays. 

8. By e-mails dated June 26 to 28, 2018, it was agreed that the four (4) PAD payments 

would begin on Thursday, July 5, 2018 instead of July 2, 2018 with the first PAD being in the 

amount of $83,734.05. The e-mail string between myself and Nathan from June 22 to 28, 

2018 is attached hereto as Exhibit "A". 

9. As set out in Nathan's June 27, 2018 e-mail and agreed by Transit in its June 28, 

2018 e-mail, the four (4) PADs would be as follows: 

July 5 $83, 734.05 

July 12 regular amount plus $27 ,911.35 

July 19 regular amount plus $27 ,911.35 

July 26 regular amount plus $27,911.35 

July 3, 2018 PAD Submission to the Credit Union 

(50% of the arrears amount) 

(16.67% of the arrears amount) 

(16.67% of the arrears amount) 

(16.67% of the arrears amount) 

10. I called Nathan on July 3, 2018 at 9:15 a.m. to confirm the PAD for the amount of 

$83, 734.05 (the "Agreed Payment") and left a voice message stating that I needed to hear 

back from him by 10 a.m. to confirm that he would have no issues with the PAD for the 

Agreed Payment. I did not hear back from Nathan. 

11. I sent an email to Nathan at 9:17 a.m. and then again at 11:17 a.m. on July 3, 2018 

when I informed Nathan that I had put the PAD through for the Agreed Payment on July 5, 

2018. Attached hereto and marked has Exhibit "B" is a copy of e-mail correspondence to 

Nathan dated July 3, 2018 at 9:17 a.m. Attached hereto and marked as Exhibit "C" is a 

copy of e-mail correspondence to Nathan dated July 3, 2018 at 11: 17 a.m. 
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12. Nathan did not contact me to ask me to not put the PAD through for the Agreed 

Payment or to put a stop payment on the PAD for the Agreed Payment. The next time I 

spoke to Nathan was on Monday July 9, 2012 as set out below. 

13. I am advised by Cindy Burchett, Accounting Manager at Transit, that on July 3, 2018 

Transit submitted a PAD which included a line item (among others to other customers) to the 

Libro Credit Union (the "Credit Union") for the Agreed Payment to be debited from 178's 

account on July 5, 2018 pursuant to the agreement with 178. 

14. I was not contacted by anyone at 178 to stop the PAD for the Agreed Payment that 

was submitted on July 3, 2018. 

15. I was not contacted by the Credit Union regarding any request made to it to stop the 

PAD for the Agreed Payment that was submitted on July 3, 2018. 

The July 5 Meeting 

16. I attended a meeting on Thursday, July 5, 2018 at around 1 p.m. at the Transit office 

(the "July 5 Meeting"). In attendance at that meeting on behalf of 178 was Louise Vonk 

("Louise"), who I understand is the owner of 178, and Blaine Skirtschak ("Blaine"), the 

General Manager of 178. In addition to myself, Trevor Chambers ("Trevor"), Division 

Manager at Transit, attended the meeting on behalf of Transit. 

17. At the July 5 Meeting, Louise told us that CRA froze 178's bank account around mid

June. She told us that 178 then contacted MNP Ltd. ("MNP") who suggested that 178 should 

file a Notice of Intention to Make a Proposal ("NOi") to restrict further action by CRA and to 

give 178 some breathing room to re-organize financially in order to carry on with business. 

18. During the July 5 Meeting, Louise also told us that MNP filed the NOi on Monday, 

July 2, 2018 and that the NOi papers would be sent out to creditors in the following days. 

Louise told us that she wanted to meet with us before we received the NOi papers to provide 

advance notice and to explain the process. Louise said that she understood that 178 

required the support of its three or four key vendors for fuel, trucks and contract drivers in 

order to continue to operate. 

19. During the July 5 Meeting, Louise indicated that she was aware that the terms of 

payment between Transit and 178 for post-NOi purchases would change and that she was 
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willing to do whatever was necessary to keep Transit as their supplier of fuel. During that 

meeting Louise made it clear that the outstanding balance for both pre-NOi and post-NO! 

purchases owing to Transit would be paid in full. Louise suggested we could add an "admin 

fee" of $5,000 to $10,000 to every post-NOi invoice and apply against pre-NOi invoices, if we 

wanted to. 

20. During the July 5 Meeting, Louise made it very clear that 178 had told MNP to allow 

the PAD for the Agreed Payment to Transit to go through because 178 needed Transit as a 

supplier and because Transit was, in her words, a "vital vendor" in order for 178 to remain in 

business. 

21. Prior to the July 5 Meeting, I did not know that 178 had filed an NOi on July 2, 2018. 

22. During the July 5 Meeting, there was no request by Louise or Blaine for a return of 

the Agreed Payment. 

Communications After the July 5 Meeting 

23. I called Nathan twice and left voice messages for Nathan on Friday, July 6, 2018 to 

discuss the following weeks PAD for post-NOi purchases. Nathan emailed me back at 5:50 

p.m. on Friday, July 6, 2018 to apologize for not reaching out to me but he would contact me 

on Monday, July 9, 2018. 

24. I participated in a telephone conference with Nathan, Don Poort ("Don"), the Chief 

Financial Officer of Transit, and Trevor on Monday, July 9, 2018. During that call, Nathan 

advised the Transit representatives that he had allowed the PAD for the Agreed Payment to 

be processed because (i) 178 and Transit had agreed to the payment on June 28, 2018, two 

business days prior to the NOi being filed on Monday, July 2, 2018; (ii) the payment had 

been processed by the Credit Union and received by Transit before Transit knew about the 

NOi; and (iii) 178 valued working with Transit as 178 tried to keep afloat and 178 needed 

Transit to continue as a supplier to remain in business. 

25. During the July 9, 2018 call, Don told Nathan that we could continue to work with 178 

if Transit received a $50,000 deposit and then did PAD pulls daily of $15,000 as a short-term 

solution until Transit actually saw the proposal. Nathan informed us that he would not be 

able to provide a deposit as it would be considered preferential treatment according to MNP. 
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26. I refer to paragraph 5 of Nathan's Affidavit wherein he states that he personally 

advised me that 178 was not permitted by law to pay accounts which are owed for fuel 

supplied prior to July 2, 2018, and that 178 was prepared to pay for fuel supplied following 

the NOi. The first time that I became aware of the NOi was with Louise and Blaine in the 

July 5 Meeting. I did not speak to Nathan regarding the NOi until Monday, July 9, 2018. 

27. Nathan did not request a return of the Agreed Payment during the July 9, 2018 call. 

28. Nathan called me on Wednesday, July 11, 2018 at 3:37 p.m. He told me that he 

needed to stop payment on the $62,693.03 PAD for post-NOi purchases. I told Nathan that 

the PAD had already been submitted to the Credit Union. Nathan said that he would call the 

Credit Union to put a stop payment on the $62,693.03 PAD. The stop payment was placed 

on the $62,693.03 PAD on July 11, 2018 because the funds were not deposited into the 

Transit account on July 12, 2018. The Attached as Exhibit "D" is a copy of my e-mail to 

Don regarding this telephone conversation with Nathan. 

29. Nathan did not request the return of the Agreed Payment during our July 11, 2018 

telephone conversation. 

30. No one at 178 or MNP has asked me to direct Transit to return the Agreed Payment 

to 178. 

SWORN BEFORE ME at the City of Kitchener, 

in the Regional Municipality of Waterloo, this 

4th day of October, 2018. 

A Co~~k~idavits (or as may be) 

Kennedy Erin MacDonald, a Commissioner, e1c., 
Province of Ontario, while a Student-at-Law. 
Expires June i 2, 2020. 
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Court File Nos. 35-2395487 and 35-2395481 
Estates File Nos. 35-2395487 and 35-2395481 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 

IN THE MATTER OF NOTICES OF INTENTION TO MAKE A PROPOSAL 
OF 1732427 ONTARIO INC. AND 1787930 ONTARIO INC. 

BOTH OF THE CITY OF ST. THOMAS, IN THE PROVINCE OF ONTARIO 

AFFIDAVIT OF DON POORT 
(Sworn October 4, 2018) 

I, Don Poort of the City of Cambridge, in the Regional Municipality of Waterloo, MAKE 

OATH AND SAY: 

1. I am the Chief Financial Officer at Transit Petroleum Inc. ("Transit") and, as such, 

have knowledge of the matters to which I depose. Where I do not possess personal 

knowledge, I have stated the source of my information in all such cases and do verily believe 

same to be true. 

2. Transit supplied petroleum products to 1787930 Ontario Inc., carrying on business as 

Messenger Freight Systems ("178"). 178 set-up a pre-authorized payment system to pay 

Transit's invoices. 

3. I have reviewed the affidavit of Nathan McDaniel ("Nathan"), Financial Controller of 

178, sworn September 18, 2018 ("Nathan's Affidavit") in connection with 178's motion for 

the return of the Agreed Payment, as defined and described below. 

July 3. 2018 PAD Submission to Credit Union 

4. I was advised by Monique Paul ("Monique"), a credit analyst at Transit, on 

September 27 and September 28, 2018 that on July 3, 2018 Transit submitted a pre

authorized debit ("PAD") to the Libra Credit Union (the "Credit Union"), which included a line 

item (among others to other customers), for $83,734.05 (the "Agreed Payment") to be 

debited from 178's account on July 5, 2018. 

5. The PAD was submitted to the Credit Union for the Agreed Payment on July 3 at 

11 :45:29 a.m. The amount of that submission includes multiple customers (7 pages, single 

34268744.4 
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spaced). Two line items in the 7 pages are associated with 178 (account 96242510 for 

$69,121.02, and account 96246010 in the amount of $14,613.03). The total of that PAD, 

including the Agreed Payment, was credited to our account on July 5, 2018. Attached hereto 

an marked as Exhibit "A" is a copy of the redacted submission for the PAD containing the 

Agreed Payment together with a redacted Transit bank statement showing the total PAD 

deposit on July 5, 2018. 

6. I was never contacted by anyone at 178 to stop the PAD for the Agreed Payment that 

was submitted on July 3, 2018. 

34 

7. l was never contacted by the Credit Union regarding any request made to it to stop ·. 

the PAD for the Agreed Payment that was submitted on July 3, 2018. 

Communications After the July 5 Meeting 

8. On the morning of July 5, 2018, I was advised by Trevor Chambers ("Trevor"), 

Division Manager at Transit, that he and Monique were going to attend a meeting with 178 

at 1 p.m. that same day. Later on July 5, 2018, Trevor told me that he and Monique did 

attend a meeting with representatives of 178 on Thursday, July 5, 2018 on or about 1 p.m. at 

which time they were advised that 178 had filed a Notice of Intention to Make a Proposal 

("NOi") on Monday, July 2, 2018 (the "July 5 Meeting"). I note that our office was closed 

Monday, July 2, 2018 for the Canada Day long weekend. 

9. I first became aware of the NOi on Thursday, July 5, 2018 when Trevor told me 

following the July 5 Meeting. 

10. I had no conversations with 178 prior to Monday, July 9, 2018. My communications 

with 178 began on July 9, 2018 and ended on July 11, 2018. My communications were with 

Nathan. 

11. participated in a telephone conference with Nathan, Monique and Trevor on 

Monday, July 9, 2018. During that call, Nathan advised the Transit representatives that he 

had allowed the PAD for the Agreed Payment to be processed because (i) 178 and Transit 

had agreed to the payment on Thursday, June 28, 2018, two business days prior to the NOi 

which was filed on Monday, July 2, 2018; (ii) the payment had been processed by the Credit 

Union and received by Transit before Transit knew about the NOi; and (iii) 178 valued 
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working with Transit as 178 tried to keep afloat and 178 needed Transit to continue as a 

supplier to remain in business. 

12. During the July 9, 2018 call, I raised the possibility of 178 providing a security deposit 

to Transit. Nathan advised the representatives of Transit that 178 was not able to provide a 

security deposit under the NOi. Nathan specifically said that MNP Ltd., the proposal trustee, 

would not allow 178 to provide Transit with a security deposit as that would be seen as 

"preferential treatment". 

13. As set out below, I later learned that 178 did provide a security deposit to Petro 

Canada some time later despite having told us that 178 was prevented from doing so. 

14. Nathan did not request a return of the Agreed Payment during the July 9, 2018 call. 

15. During our phone conversations following the July 9, 2018 call, Nathan and 

discussed payment of post-NOi purchases and our e-mail exchanges clarified our 

discussions regarding post-NOi purchases. Attached hereto and marked as Exhibit "8" is a 

copy of an e-mail string between Nathan and myself following the July 9, 2018 call regarding 

payment for purchases following the NOi. 

16. On July 11, 2018, Monique sent an email to me wherein she indicated that Nathan 

had tried to reach me to put a stop payment on the $62,693.03 for post-NOi purchases. 

Attached hereto and marked as Exhibit "C" is a copy of this e-mail. 

17. Nathan issued a stop payment on July 11, 2018 around 4:10 p.m. on the amount of 

$62,693.03 which represented the amount owing to Transit for the period July 3 to July 9, 

2018, for post-NOi purchases by 178 from Transit. 

18. I spoke with Nathan around 4:17 p.m. on July 11, 2018 regarding the stop payment. 

After that call, Transit deactivated the 178 fuel cards. 

19. In Nathan's Affidavit, he states that he demanded the return of the Agreed Payment 

by telephone on July 11, 2018. I have no recollection of that demand. 

20. I have no recollection of Nathan requesting a return of the Agreed Payment at any 

time during our telephone discussions or e-mail correspondence between July 9, 2018 and 
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July 11, 2018. Had he done that, Transit would not have spent the time and effort to try and 

work through a payment plan with 178 for post-NOi purchases. 

21. My first recollection of any demand by 178 for the return of the Agreed Payment was 

on July 20, 2018 when Transit's lawyer, Sherry Kettle, forwarded an e-mail string from 

Sheldon Title of MNP and Bruce Simpson, a lawyer for 178. Attached hereto and marked as 

Exhibit "D" is a copy of the July 20, 2018 email. 

22. Even if Nathan requested a return of the Agreed Payment on July 11, 2018, which I 

have no recollection of, it was after we had already been told that 178 had allowed the 

Agreed Payment to be processed so that Transit would continue to supply fuel in order that 

178 could continue in business. 

23. Based upon 178's representations that the Agreed Payment was allowed to go 

through and promises to pay all accounts on terms agreed upon with Transit, Transit 

continued to supply petroleum products to 178. As set out below, 178 still has an 

outstanding balance owing to Transit for July 2018 post-NOi purchases. 

24. l have not spoken with anyone at MNP regarding the Agreed Payment. 

Post-NO! Billing and Payments 

25. Following the issuance of the NOi on July 2, 2018, Transit supplied fuel to 178 for 

which it has invoiced the sum of $84,434.30. Attached hereto and marked as Exhibit "E" 

are copies of these invoices. 

26. Following the issuance of the NOi, 178 has paid the sum of $36,000 to Transit for 

post-NOi purchases. Attached hereto and marked as Exhibit "F" is a copy of a statement 

for 178 showing this payment as well as post-NOi invoices. I also refer to Exhibit "B" hereto 

wherein Nathan states that Transit can proceed with the $36,000 PAD that had been 

previously authorized but not for the remaining balance owing for the week. 

27. The balance owing to Transit for post-NOi purchases is $48,434.30 ($84,434.30 less 

$36,000). 

34268744.4 
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Letter to 178's Lawver 

28. Transit received a copy of the First Report of the Proposal Trustee dated July 26, 

2018, a copy of which, without exhibits, is attached hereto as Exhibit "G". 

29. By letter dated August 8, 2018, Transit's lawyer, Sherry Kettle, sent a letter to 178's 

lawyer, Bruce Simpson, setting out Transit's position. Attached hereto as Exhibit "H" is a 

copy of this letter. 

30. I am advised by Ms. Kettle that she did not receive a response to her request for 

details of, 178's attempt(s) to stop the payment of the Agreed Payment "by approaching 

Transit Petroleum and then by contacting its credit union" on July 4 and 5, 2018 or details of 

the attempts by Transit to stop the payment of the Agreed Payment, as suggested by the 

statement that "[n]either Transit Petroleum or the credit union were able to stop the 

payment", as stated in the First Report of the Proposal Trustee. 

31. I note that at paragraphs 36 and 37 of the First Report of the Proposal Trustee, the 

proposal trustee states when it became apparent to 178 that Transit was not prepared to 

continue providing fuel to 178, 178 approached Petro Canada on July 23, 2018. The report 

also states that Petro Canada sought protection for payment and a security payment to 

secure post-NOi supplies. 

32. Transit received a copy of the Second Report of the Proposal Trustee dated 

September 10, 2018, a copy of which, without exhibits, is attached hereto as Exhibit "I". 

33. I note that at paragraph 15(a)(iii) of the Second Report of the Proposal Trustee, the 

proposal trustee states that 178 advanced $80,000 to Petro Canada as a security deposit to 

secure the supply of fuel. This is contrary to what Nathan told us during our July 9, 2018 

telephone call when we were negotiating post-NOi payment terms. Nathan specifically told 

us that 178 could not provide a security deposit as the proposal trustee told him that it would 

amount to preferential treatment. 

34. Transit specifically relied on the representations of 178, including Louise, Blaine and 

Nathan, that all purchases would be paid for by 178 and that the Agreed Payment had been 

allowed to go through so that 178 could continue in business. Transit continued to supply 

fuel to 178 post-NOi at 178's request and continued to do business with 178 in good faith 

and based on 178's representations. 

34268744.4 
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35. Transit continued to negotiate post-NOi payment terms with 178 in good faith and 

agreed to payment terms with Transit. Nathan committed to a payment of approximately 

$60,000 to be paid by PAD on July 12, 2018. Despite that agreement, 178 unilaterally 

issued a stop payment for that PAD on July 11, 2018. At that point, Transit no longer felt 

comfortable supplying fuel to 178. 

36. 178 then went to Petro Canada and gave Petro Canada an $80,000 security deposit, 

despite having told Transit that MNP had told 178 that it was prevented from doing so. 

According to the First Report of the Proposal Trustee, it appears that the $80,000 security 

deposit was paid to Petro Canada sometime after July 23, 2018 instead of paying Transit for 

the outstanding balance owing to Transit on post-NOi purchases, as set out above, which 

had been issued prior to July 23, 2018. 

SWORN BEFORE ME at the City of Kitchener, 

in the Regional Municipality of Waterloo, this 4th 

day of October, 2018. 

Kennedy Erin MacDonald, a Commissioner, etc.. 
Province of Ontario, While a Student-at-Law. 
Expires June 12, 2020. 
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Jarrell, Susan 

From: 
Sent: 

Nathan McDaniel <nathan@messengerfreighf",JqS-is Exhibit {5 "e"~r'" d t · th , , ............. ,. '"" ,e .om e 
Weonescay, July 11, 2018 3:31 PM affidavit of ... ~1:'! \:'0~ (' + 

To: 
Subject: 

Don Poort b • · · · ....... ;i., ...................... . 
RE: in re: proposal swom ~ror~ me, this .. ::\ ....................... .. 

H;gh -~a~··· 20/L 

.. LO;. !lt;;!ISSIONERFOR f,4i<j;j(i!.'Fi=io/..virs' 

Importance: 

Hi Don, 

My apologies for missing your call. Please only execute the PAP that I authorized: $36,000 for estimated fuel purchases 

on 7 /9/18, 7 /10/18 & 7 /11/18. I need to talk to you regarding the remaining balance for the week. My cell is 519-319-
7086. 

Cheers, 

Nathan 

From: Don Poort (mailto:dpoort@hoggfuel.com] 
Sent: July 11, 2018 1:54 PM 
To: Nathan McDaniel <nathan@messengerfreight.ca> 
Subject: FIN: in re: proposal 

I am not around much longer this afternoon. 

Kennedy Erin MacDonald, a Commissioner, etc., 
Province of Ontario, while a Student-at-Law. 
Expires Jur:.e 12, 2020. 

We will be submitting (today) a PAD for $62,639.03 dated tomorrow (July 12) ($50,639.03 + $12,000). 

As it turns out, I don't actually get the funds until the end of the day (lOpm), so I will take $24,000 on Friday. That way, 
as agreed, by Friday night I will have enough to coverfuel draws for Friday plus funds in advance of the following day (in 
this case, on the weekend and Monday). On Monday, I will be drawing $12,000 in funds for Tuesday's fuel, etc. 

Thanks. 

From: Don Poort 
Sent: Wednesday, July 11, 2018 12:35 PM 
To: 'Nathan McDaniel' <nathan@messengerfreight.ca> 
Subject: RE: in re: proposal 

Nathan 

Please find the information that answers your question (attached). We have gone through a detailed review of your 
account to ensure that all numbers are accurate and complete with current information up to July 8. 
I need to have a conversation with you early this afternoon about one more point for our discussion. What time after 

1PM can I call you? 

Thanks 
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From: Nathan McDaniel [mai!to:nathan@messengerfreight.ca] 
Sent: Tuesday, July 10, 2018 3:57 PM 
To: Don Poort <dooort@hoggfue!.com> 
Subject: RE: in re: proposal 

Hi Don, 

50 

Much thanks for making the time to talk today. I am fine with the PAD for $36,000 to come out tomorrow to cover the 
estimated fuel (i.e. $12,000/day) for the period July 9, July 10, and July 11. Would you please send me a revised amount 
owing for the period July 3 - July 8? 

Cheers, 

Nathan 

From: Don Poo
1
rt [mailto:dooort(@hoggfuel.com] 

Sent: July 10, 2018 3:03 PM 
To: Nathan McDaniel <nathan@messengerfrehzht.ca> 
Subject: RE: in re: proposal 

I am here 

From: Nathan McDaniel [rnai!to:nathan@messengerfreight.caj 
Sent: Tuesday, July 10, 2018 2:59 PM 
To: Don Poort <dooort@hoggfuel.com> 
Subject: RE: in re: proposal 

Hi Don, 

My apologies for missing your call. .. I will call you in a few minutes. 

Thanks, 

Nathan 

From: Don Poort fmailto:dpoort@hoggfuel.com] 
Sent: July 10, 2018 2:16 PM 
To: Nathan McDaniel <nathan@messemrerfreight.ca> 
Subject: RE: in re: proposal 

Left you a voicemail. 
I am back in the office (519-579-5330) - have me paged. 
Thanks. 

From: Nathan McDaniel [mailto:nathan(@messengerfreight.ca] 
Sent: Tuesday, July 10, 2018 1:34 PM 
To: Don Poort <dooort(@hoggfuel.com> 
Subject: RE: in re: proposal 

2 
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Hi Don, 

Thank you for sending your proposal. Would you please give me a call at your earliest convenience? 

Cheers, 

Nathan 

From: Don Poort [mailto:dooort@hoggfuel.com] 
Sent: July 10, 2018 11:35 AM 
To: Nathan McDaniel <nathan@rnessengerfreight.ca> 
Subject: RE: in re: proposal 
Importance: High 

Thank you for your proposal. 

Given the current situation, until we have been brought current under the terms described below, effective July 11, 
2018, Messenger will be restricted to a daily maximum fuel draw of $5,000. 

Your balance with Transit as at end of business on July 9, 2018 is as follows: 

Amounts up to and including July 2: 
o Account# 96242510 (Transit Card locks):$ 170, 745.30 

o For Account# 96246010: (Ultramar Card locks):$ 32,746.52 (estimated for July 1 and July 2 included) 
" Total under NOi: $ 203,491.82 

Your balance from July 3 -July 9 is: $62,989.06 

In order to eliminate the daily maximum, Messenger is required to pay the July 3 -July gtn balance above PLUS: 

51 

<> For Account# 96242510 (Transit Cardlocks): Transit will be executing a PAD pull in the amount of $12,000. This 
represents an approximation of daily draw by Messenger. 

c For Account# 96246010: (Ultramar Cardlocks): Transit will also be executing a PAD for your Ultramar draw in 
the amount of $11,000. This represents an approximation of the weekly draw by Messenger within the Ultramar 
system. 

To be clear, if paid on July 10, 2018, Transit requires a payment in the amount of $85.989.06 prior to lifting the daily 
maximum restriction. Each day beyond July 10, 2018, an additional $12,000 will be required. 

From the date of payment forward: 
o For Account# 96242510: Each week day morning Transit will inform Messenger of the prior day's fuel purchases 

and will simultaneously execute a PAD pull for that full amount. 
o For Account# 96246010: On Tuesday of each week Transit will inform Messenger of the prior week's fuel 

purchases through the Ultramar system, and will simultaneously execute a PAD pull for that amount. 

For the period in time during which Transit is required to perform these additional administrative services, Messenger 
will be charged an Administration fee of $1,000 per week. This amount will be added to each Monday's PAD draw. 

Once we are back to normal credit terms, we will require a $50,000 deposit on the account, and the initial maximum 
daily limit will be $15,000 per day. 

Thank you 
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Don Poort, CPA, CP.. 
CFO 
Transit Petroleum 

From: Nathan McDaniel [mai!to:nathan(cilmessengerfreight.ca] 
Sent: Monday, July 09, 2018 2:43 PM 
To: Don Poort <dooort@hoggfuel.com> 
Subject: in re: proposal 

Hi Don, 

Much thanks for making the time to talk today. With the NOi filed we can commit to the following for payments: 

*Payments of $12,000 per day billed on Monday, Tuesday, Thursday and Friday for COD fuel purchases. 

52 

*If the amounts received throughout the week are in excess of the invoices for the current week's fuel purchases, the 
exces~ would be applied as a credit for future invoices (i.e. no arrears payment applications) 
*If the amounts received throughout the week are deficient to the invoices for the current week's fuel purchases, the 
deficiency would be covered on the Monday payment. 
*Payment of $60,000 on Thursday of the current week (7 /12/18) [Total payments for the current week would be 
$120,000]. 

l would be fine with the payments being made via PAP starting tomorrow ($24,000 on 7 /10/18). Please let me know if 
you have any questions. 

Cheers, 

Nathan 

Nathan McDaniel 
Financial Controller 
Messenger Freight System 
150 Dennis Road 
P.O. Box 100 
St. Thomas, ON N5P 086 
Bus: 519-631-9604 x107 
Fax: 519-631-1135 
htto://'www.messengerfreight.ca 

Note: To protect against computer viruses, e-mail programs may prevent sending or receiving 
certain types of file attachments. Check your e-mail security settings to determine how 
attachments are handled. 
This email message is confidential, may be legally privileged and is intended for the 
exclusive use of the addressee. If you received this message in error or are not the intended 
recipient, you should destroy the email message and any attachments or copies, and you are 
prohibited from retaining, distributing, disclosing or using any information contained. 
Please inform us of the delivery error by return email. Thank you for your cooperation. 
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Court File Nos. 35-2395487 and 35-2395481 
Estates File Nos. 35-2395487 and 35-2395481 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 

IN THE MATTER OF NOTICES OF INTENTION TO MAKE A PROPOSAL 
OF 1732427 ONTARIO INC. AND 1787930 ONTARIO INC. 

BOTH OF THE CITY OF ST. THOMAS, IN THE PROVINCE OF ONTARIO 

AFFIDAVIT OF TREVOR CHAMBERS 
(Sworn October 4, 2018) 

I, Trevor Chambers of the City of Cambridge in the Regional Municipality of Waterloo, 

MAKE OATH AND SAY: 

1. I am the Division Manager of Transit Petroleum Inc. ("Transit") and, as such, have 

knowledge of the matters to which I depose. Where I do not possess personal knowledge, I 

have stated the source of my information in all such cases and do verily believe same to be 

true. 

2. Transit supplied petroleum products to 1787930 Ontario Inc., carrying on business as 

Messenger Freight Systems ("178"). 178 set-up a pre-authorized payment system to pay 

Transit's invoices. 

3. I have reviewed the affidavit of Nathan McDaniel ("Nathan"), Financial Controller of 

178, sworn September 18, 2018 in connection with 178's motion for the return of the Agreed 

Payment, as defined and described below. 

Communications prior to the July 5 Meeting 

4. On or before June 22, 2018, I was made aware by Monique Paul ("Monique"), a 

credit analyst at Transit, that 178 had made the request to Monique to "skip" a weekly 

payment and then split that payment into four payments to be paid in equal installments for 

four weeks. We had done this for 178 in the past when they ran into cashflow issues and 

had made a similar request. 178 was a very important customer to Transit and we felt that 

working with them in this regard was warranted. This was, however, the fourth or fifth time 

that we had approved their request over the course of the last few years and we explained 

that we could not continue to do this moving forward. 

34248244.5 
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5. From this point, Monique communicated with Nathan about the timing and amounts to 

be withdrawn. Attached hereto and marked as Exhibit "A" is an email string dated June 22, 

2018 through June 28, 2018, between Monique and Nathan. 

6. It was mutually agreed between Monique and myself that we would accept Nathan's 

proposal dated Wednesday, June 27, 2018 at 5:40pm. In the past, 178 had always lived up 

to the agreed obligations so we had no reason to believe that they would not this time. 

July 3. 2018 PAD Submission to Credit Union 

7. I was advised by email from Monique that on July 3, 2018 Transit would be submitting 

a PAD to the Credit Union for the amount of $83,734.05 (the "Agreed Payment") to be 

debited from 178's account. 

8. No one at 178 told me that the PAD for the Agreed Payment should not be submitted. 

9. I was not contacted by anyone at 178 to stop the PAD for the Agreed Payment that 

was submitted on July 3, 2018. 

10. I was not contacted by the Credit Union regarding any request made to it to stop the 

PAD for the Agreed Payment that was submitted on July 3, 2018. 

The July 5 Meeting 

11. I attended a meeting on Thursday, July 5, 2018 at around 1 p.m. at the Transit office 

(the "July 5 Meeting"). In attendance at that meeting on behalf of 178 was Louise Vonk 

("Louise"), who I understand is the owner of 178, and Blaine Skirtschak ("Blaine"), the 

General Manager of 178. In addition to myself, Monique attended the meeting on behalf of 

Transit. 

12. At the July 5 Meeting, Louise and Blaine together told us that CRA froze 178's bank 

account around mid-June. They told us that 178 then contacted MNP Ltd. ("MNP") who 

suggested that 178 should file a Notice of Intention to Make a Proposal ("NOi") to restrict 

further action by CRA and to give 178 some breathing room to re-organize financially in order 

to carry on with business. 

13. During the July 5 Meeting, Louise and Blaine told us that MNP filed the NOi on 

Monday, July 2, 2018 and that the NOi papers would be sent out to creditors in the following 

34248244.5 
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days. Louise told us that she wanted to meet with us before we received the NOi papers to 

provide advance notice and to explain the process. Louise said that she understood that 178 

required the support of its three or four key vendors for fuel, trucks and contract drivers in 

order to continue to operate. 

14. During the July 5 Meeting, Louise indicated that she was aware that the terms of 

payment between Transit and 178 would change for post-NOi purchases and that she was 

willing to do whatever was necessary to keep Transit as their supplier of fuel. During that 

meeting Louise made it clear that the outstanding balance for both pre-NOi and post-NOi 

purchases owing to Transit wo~ld be paid in full. 

15. During the July 5 Meeting, Louise made it very clear that 178 had insisted that MNP 

allow the Agreed Payment to Transit to go through because 178 needed Transit as a supplier 

and because Transit was an important vendor in order for 178 to remain in business. 

16. During the July 5 Meeting, there was no request by Louise or Blaine for a return of 

the Agreed Payment. 

17. Prior to the July 5 Meeting, I did not know that 178 had filed an NOi on July 2, 2018. 

Communications After the July 5 Meeting 

18. I was present during a telephone conference with Nathan as well as other 

representatives of Transit, being Monique and Don Poort ("Don"), the Chief Financial Officer 

of Transit, on Monday, July 9, 2018. 

19. During this call, Don indicated to Nathan that 178 must provide a security deposit to 

Transit in order for Transit to continue to supply fuel to 178. Nathan told Don that 178 was 

not able to provide a security deposit under the NOi. The conversation ended relatively 

abruptly after this as neither Transit nor 178 were willing to change their position on this 

requirement. 

20. No one at 178 or MNP has asked me to direct Transit to return the Agreed Payment 

to 178. 

21. Transit specifically relied on the representations of 178, including Louise, Blaine and 

Nathan, that all purchases would be paid for by 178 and that the Agreed Payment had been 

34248244.5 
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allowed to go through so that 178 could continue in business. Transit continued to supply 

fuel to 178 post-NOi at 178's request and continued to do business with 178 in good faith 

and based on 178's representations. 

SWORN BEFORE ME at the City of Kitchener, 

in the Regional Municipality of Waterloo, this 4th 

day of October, 2018. 

Kennedy Erin MacDonald, a Commissioner, etc., 
Province of Ontario, while a Student-at-Law. 
Expires June 12, 2020. 

34248244.5 
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Nathan McDaniel 

From: 
Sent: 
To: 
Subject: 

Hi Don, 

I will call you shortly to discuss. 

·Nathan 

Nathan McDaniel <nathan@messengerfreight.ca> 
July 10, 2018 12:19 PM 
'Don Poort' 
RE: in re: proposal 

From: Don Poort [mai!to:dpoort@hoggfuel.com] 
Sent: July 10, 2018 11:35 AM 
To: Nathan McDaniel <nathan@messengerfreight.ca> 
SubJect: RE: !n re: proposal 
Importance: High 

Than!< you for your proposal. 

Given the current situation, until we have been brought current under the terms described below, effective July 11, 
2018, Messenger will be restricted to a daily maximum fuel draw of $5,000. 

Your balance with Transit as at end of business on July 9, 2018 Is as follows: 

Amounts up to and including July 2: 

• Account If 96242510 (Transit Cardlocks): $ 170,745.30 
• For Account# 96246010: (Ultramar Card locks):$ 32,746.52 (estimated for July 1 and July 2 included) 
• Total under NOi: $ 203,491.82 

Your balance from July 3 -July 9 is: $62,989.06 

In order to eliminate the daily maximum, Messenger is required to pay the July 3 -July 9th balance above PLUS: 

o For Account# 96242510 (Transit Card locks): Transit will be executing a PAD pull in the amount of $12,000. This 
represents an approximation of dally draw by Messenger. 

432 

• For Account# 96246010: (Ultramar Cardlocks): Transit will also be executing a PAD for your Ultramar draw in 
the amount of $11,000. This represents an approximation of the weekly draw by Messenger within the Ultramar 
system, 

To be clear, if paid on July 10, 2018, Transit requires a payment in the amount of $85,989.06 prior to lifting the daily 
maximum restriction. Each day beyond July 10, 2018, an additional $12,000 will be required. 

From the date of payment forward: 

• For Account# 96242510: Each week day morning Transit will inform Messenger of the prior day's fuel purchases 
and will simultaneously execute a PAD pull for that fuH amount. 

o For Account# 96246010: On Tuesday of each week Transit will inform Messenger of the prior week's fuel 
purchases through the Ultramar system, and will simultaneously execute a PAD pull for that amount. 

1 
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For the period in time during which Transit is required to perform these additional administrative seivices, Messenger 
will be charged an Administration fee of $1,000 per wee!<. This amount will be added to each Monday's PAD draw. 

Once we are back to normal credit terms, we will require a $50,000 deposit on the account, and the initial maximum 
daily limit will be $15,000 per day. 

Thank you 

Don Poort, CPA, CA 
CFO 
Transit Petroleum 

From; Nathan McDaniel [mailto:nathan@messengerfreight.ca] 
Sent: Monday, July 09, 2018 2:43 PM 1 

To: Don Poort <dooort@hoggfuel.com> 
Subject: in re: proposal 

Hi Don, 

Much thanks for making the time to talk today. With the NOi filed we can commit to the following for payments: 

*Payments of $12,000 per day b!lled on Monday, Tuesday, Thursday and Friday for COD fuel purchases. 
*If the amounts received throughout the week are in excess of the invoices for the current week's fuel purchases, the 
excess would be applied as a credit for future invoices (I.e. no arrears payment applications) 
*If the amounts received throughout the week are deficient to the invoices for the current week's fuel purchases, the 
deficiency would be covered on the Monday payment. 
*Payment of $60,000 on Thursday of the current week {7 /12/18) [Total payments for the current week would be 
$120,000]. 

I would be fine with the payments being made via PAP starting tomorrow ($24,000 on 7/10/18). Please let me know if 
you have any questions. 

Cheers, 

Nathan 

Nathan McDaniel 
Financial Controller 
Messenger Freight System 
150 Dennis Road 
P.O. Box 100 
St. Thomas, ON N5P 086 
Bus: 519-631-9604 x107 
Fax: 519-631-1135 
http://V>1W1N.messengerfreight.ca 
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