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Court File No.: 35-2638322 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
[COMMERCIAL LIST] 

IN THE MATTER OF THE BANKRUPTCY OF 
KMW ENERGY INC. 

OF THE CITY OF LONDON IN THE PROVINCE OF ONTARIO 

NOTICE OF MOTION 

2751602 Ontario Inc. ("275Co."), a creditor in these proceedings, will make a motion (the 

"Motion") to a judge of the Commercial List on Tuesday, December 1, 2020 at 10:30am, or as 

soon after that time as the Motion can be heard, which motion shall be heard virtually by "Zoom" 

and may be attended online by accessing the direct videoconference link at 

https://zoom.us/j/94631552618?pwd=bE5DMEQxdi9keTcwa1NnSGpQMmdQUT09, which link 

shall be emailed to the members of the Service List. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: 

1. an Order, if necessary, abridging the time for giving notice of this motion and validating the 

manner of service thereof; 

2. an amended and restated Order, substantially in the form attached hereto as Appendix "A", 

expanding the scope of claims that 275Co. and any participating creditor may pursue 

pursuant to the section 38 order granted by the Court on August 4, 2020; 

3. such further and other relief as counsel may advise. 

THE GROUNDS FOR THE MOTION ARE: 

1. On June 26, 2020, the Bankrupt was deemed bankrupt and MNP Ltd. was appointed as 

trustee of the KMW Energy Inc's bankrupt estate (in such capacity, the "Trustee"); 

{L1947258.1} 
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2. 275Co. is a creditor of the Bankrupt in the amount of$2,324,479.24 in respect of a debt 

initially owed by the Bankrupt to 462673 Ontario Inc. o/a Nor-Arc ("Nor-Arc") which 

was assigned by Nor-Arc to 275Co. on April 20, 2020; 

3. on August 4, 2020, the Court made an order authorizing 275Co. to continue prosecuting 

the claims advanced by the Bankrupt against Chola Turbo Machinery International Private 

Limited also known as Chola Turbo Machinery International Pvt. Ltd. and Buffalo 

Turbines Inc. in the court proceeding identified by file number CV-20-00643727-0000, 

including but not limited to claims for: (i) breach of contract, (ii) breach of guarantee, (iii) 

breach of warranty, (iv) negligence, (v) negligent misrepresentation, (vi) unjust 

enrichment, (vii) a claim under the Sales of Goods Act, R.S.O. 1990, c. S. 1 and (viii) a 

claim for contribution and indemnity for all amounts that KMW Energy Inc. is required to 

pay Georges River Energy, LLC (collectively, the "Chola Claims"); 

4. the Chola Claims can be advanced in ongoing litigation in the United States (the "US 

Litigation") and 275Co., on behalf of KMW, wishes to pursue the Chola Claims in the US 

Litigation at its own risk and for its own benefit to the extent of its debt and any related 

costs, subject to any other creditors of the Bankrupt also seeking to participate in 

prosecuting the claims; 

5. the Trustee has confirmed that it does not have funding to, and therefore does not intend 

to, pursue the Chola Claims in the US Litigation; 

6. section 38 of the BIA; 

7. the Bankruptcy and Insolvency General Rules, C.R.C., c. 368; 

8. Rules 1.04, 2.02, 16.08 and 59.06(1) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 

194;and 

9. such other grounds as counsel may advise and this Court may accept. 

(L19472S8.1} 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion: 

1. the Affidavit of Mario Leveille, sworn July 23, 2020, previously filed in support of the 

motion returnable on August 4, 2020; 

2. the Consent of the Trustee to the Amended and Restated Order, to be filed prior the hearing 

of the Motion; 

3. such further and other evidence as counsel may advise and this Honourable Court deems 

appropriate. 

Date: November 24, 2020 

TO: WIESZ FELL KOUR LLP 

{L1947258.1) 

100 King Street West - Suite 5600 
Toronto, ON M5X 1C9 

Caitlin Fell 
Tel: (416) 613 8282 
Fax: (416) 613 8290 
Email: cfell@wfklaw.ca 

Lawyers for MNP Ltd in its capacity as 
Trustee in Bankruptcy of the Estate of 
KMW Energy Inc. 

LOOPSTRA NIXON LLP 
135 Queens Plate Drive, Suite 600 
Toronto, ON M9W 6V7 

Thomas P. Lambert (LSO No.: 70354T) 
t. 416.748.5145 
f. 416.746.8319 
e. tlambert@loonix.com 

Lawyers for 2751602 Ontario Inc. 
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APPENDIX "A" 

Court File No.: 35-2638322 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(IN BANKRUPTCY AND INSOLVENCY) 

[COMMERCIAL LIST] 

THE HONOURABLE 

JUSTICE DIETRICH 

) 

) 

) 

TUESDAY, THE I51 

DAY OF DECEMBER, 2020 

IN THE MATTER OF THE BANKRUPTCY OF 
KMW ENERGY INC. 

OF THE CITY OF LONDON IN THE PROVINCE OF ONTARIO 

AMENDED AND RESTATED ORDER 
(Amending Order dated August 4, 2020) 

THIS MOTION made by 2751602 Ontario Inc. ("275Co."), a creditor in the above noted 

bankruptcy, for an Order pursuant to section 38 of the Bankruptcy and Insolvency Act, R.S.C., 

1985, c. 8-3 (the "BIA") was originally heard by "Zoom" videoconference in Toronto, Ontario, 

with a subsequent motion by 275Co on December 1, 2020 which was also heard by "Zoom" 

videoconference in Toronto, Ontario. 

UPON READING the Notice of Motion dated November 24, 2020 and the Affidavit of Mario 

Leveille sworn July 23, 2020, and upon hearing submissions of counsel for 275Co. and MNP Ltd. 

(the "Trustee"), in its capacity as trustee in bankruptcy of the estate of KMW Energy Inc. (the 

"Bankrupt") acknowledging that it does not intend to continue the claims advanced by the 

Bankrupt against Chola Turbo Machinery International Private Limited also known as Chola 

Turbo Machinery International Pvt. Ltd. and Buffalo Turbines Inc. (collectively, the 

"Defendants") in the court proceeding identified by file number CV-20-00643727 (collectively, 

the "Chola Claims") and the trustee further acknowledging that it does not intend to commence 

any other proceedings in respect of the Cho la Claims or the subject matter thereof; 

{l1947258.l} 
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1. THIS COURT ORDERS that the Order made in these proceedings on August 4, 2020 is 

hereby amended and restated as set out herein, with effect nunc pro tune from August 4, 2020. 

SERVICE 

2. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record herein is hereby abridged so that this motion is properly returnable today, and service 

upon those parties described in the affidavit of service of R. Graham Phoenix, sworn July 20, 

2020, is hereby validated and further service of the Notice of Motion and Motion Record is 

hereby dispensed with. 

JURISDICTION 

3. THIS COURT ORDERS that the within proceeding be and hereby directed to be listed on, 

and to be heard by a judge presiding over, the Commercial List. 

COMMENCEMENT AND CONTINUATION OF CHOLA CLAIMS 

4. THIS COURT ORDERS that 275Co. be authorized, pursuant to section 38 of the BIA, to 

continue the Chola Claims brought by the Bankrupt against Chola Turbo Machinery 

International Private Limited also known as Chola Turbo Machinery International Pvt. Ltd. and 

Buffalo Turbines Inc. as set out in the Notice of Action attached as Schedule "A". 

5. THIS COURT ORDERS that 275Co. be authorized, pursuant to section 38 of the BIA, to 

commence new or ancillary proceedings against Chola Turbo Machinery International Private 

Limited also known as Chola Turbo Machinery International Pvt. Ltd. and Buffalo Turbines 

Inc. in respect of or relating to the matters pled in, or arising out of, the Notice of Action attached 

as Schedule "A"; and, that hereinafter the term "Chola Claims" shall be refer to, collectively, 

any such new or ancillary proceedings, together with the claims advanced against the 

Defendants under the Ontario court proceedings bearing court file number CV-20-00643727. 

6. THIS COURT ORDERS that, notwithstanding any other provision of this Order, 275Co. shall 

have the sole right to control the commencing and continuing prosecution of the Chola Claims 

(L1947258.1} 
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including the sole right to retain and instruct counsel and to make all decisions with respect to 

the prosecution of the Cho la Claims. 

ASSIGNMENT BY TRUSTEE 

7. THIS COURT ORDERS AND DIRECTS the Trustee to: 

(a) execute an assignment substantially in the form appended hereto as Schedule "B" 

assigning all of its right, title and interest in the Chola Claims to 275Co., for the 

benefit of 275Co. and any Participating Creditor (as hereinafter defined); 

(b) post a copy of this Order on its website as set out in paragraph 5 below. 

NOTICE TO CREDITORS 

8. THIS COURT ORDERS AND DIRECTS the Trustee to provide 275Co. with a list of the 

names and addresses of all creditors who have filed claims against the Bankrupt's estate 

within two days of the date of this Order. 

9. THIS COURT ORDERS that notice (the "Notice") of the making of this Order upon the other 

creditors of the Bankrupt shall be deemed to be sufficiently served on the date of mailing or 

posting described below, as applicable (the "Date of Service") by: 

(a) mailing, within 7 days of the date of this order, a letter substantially in the form 

appended hereto as Schedule "C" (the "Notice Letter") in a prepaid addressed 

envelope by regular registered mail to each of the said creditors who have filed 

claims against the bankrupt estate at their place of business or address as shown in 

their proof of claim; and, 

(b) posting a copy of this order at: https://mnpdebt.ca/en/corporate/engagements/kmw

energy-inc. 

CREDITOR OPTION TO PARTICIPATE 

10. THIS COURT ORDERS that, subject to the terms of this Order, all creditors of the 

Bankrupt shall be entitled to participate in the Chola Claims by delivering written notice 

{L1947258.1} 
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confirming such participation, by email or fax, to 275Co.'s solicitors, Loopstra Nixon LLP 

("Litigation Counsel") within ten ( 10) days of the Date of Service, directed as follows: 

LOOPSTRA NIXON LLP 
135 Queens Plate Drive, Suite 600 
Toronto, Ontario M9W 6V7 

Michael B. Mc Williams 
LSO No.: 47320R 
t. (416) 746-4710 
f. (416) 746-8319 
e. mmcwilliams@loonix.com 

RE: CHOLA CLAIMS PARTICIPATION 

11. THIS COURT ORDERS that, subject to the terms of this Order, all creditors electing to 

participate in the Chola Claims by satisfying the requirements of paragraph 8 hereof ( each a 

"Participating Creditor"; and, collectively, with 275Co., the "Participating Creditors") 

shall: 

(a) in addition to any dividends to which they may be entitled to out of the Bankrupt's 

other assets, be entitled to share in all Benefits (as defined below) derived from the 

Chola Claims on a pro rata basis among the Participating Creditors based on the 

proven claims of the Participating Creditors in the estate of the Bankrupt ( a "Pro 

Rata Share"); and 

(b) shall be obligated to fund their Pro Rata Share of all costs of the Cho la Claims 

(including, without limitation, any existing or future monetary retainer required by 

counsel to 275Co.) as required by the terms of this order. 

12. THIS COURT ORDERS that if any creditor or creditors fail to participate in the Chola 

Claims as provided for in paragraph 8 within ten (10) days of the Date of Service, they shall 

thereafter be excluded from participating in the Benefits. 

BENEFITS OF THE CHOLA CLAIMS 

13. THIS COURT ORDERS that, subject to the terms of this Order, in addition to any dividends 

to which they may be entitled to out of the Bankrupt's other assets, all benefits derived from 

{Ll9472SB.1) 
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the Chola Claims (including any costs payable by the Defendants, the "Benefits") shall vest 

exclusively in Participating Creditors (including 275Co.) up to the amount of such 

Participating Creditor's proven claim free and clear of any and all of the estates, titles, rights, 

benefits, interests, claims, liens, hypothecs, security interests, trusts or deemed trusts (whether 

statutory or otherwise), assignments, executions, judgments, options, agreements, rights of 

distress, legal, equitable or contractual set-offs, options, adverse claims, levies, agreements, 

taxes, disputes, debts, charges, mortgages, encumbrances, claims provable or any other rights 

or claims howsoever arising, whether contractual, statutory, by operation of law or otherwise, 

whether or not they have attached or been perfected, registered or filed, whether secured or 

unsecured or otherwise, by or of any and all other persons or entities of any kind whatsoever, 

including, without limitation, all individuals, firms, corporations, partnerships, joint ventures, 

trusts, unincorporated organizations, governmental and administrative bodies, agencies, 

authorities and tribunals and all other natural persons or corporations, whether acting in their 

capacity as principals or as agents, trustees, executors, administrators or other legal 

representatives, provided that: 

{l1947258.1) 

(a) the Benefits shall be applied by 275Co. as follows: 

1. first, to pay or reimburse 275Co. for the actual costs of bringing the Motion, 

11. second, to pay or reimburse 275Co. and any Participating Creditor for the actual 

costs of commencing and continuing the Chola Claims, and 

111. third, to 275Co. and any Participating Creditor up to the amount of each of their 

respective proven claim after deducting the amount of any dividend distribution 

to them by the Trustee from the Bankrupt's estate. 

(items i., ii, and iii are defined herein as "Costs") 

(b) that the total amount recovered by 275Co. and any Participating Creditor shall not 

exceed the amount of their respective proven claims in the estate of the Bankrupt 

together with the costs of bringing this Motion, and the costs of commencing and 

prosecuting the Chola Claims; and, 

( c) nothing in this order or any action taken pursuant to this order shall be 

determinative of the standing of any party other than 275Co. as a creditor of the 

Bankrupt and, in the event that the claim of a Participating Creditor is subsequently 

determined to be invalid, then that party shall only be entitled to have their costs of 

continuing the Chola Claims reimbursed out of the Benefits and, for greater 
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certainty, they shall not be entitled to any other share of the Benefits or any recourse 

against 275Co. or any other Participating Creditor. 

SURPLUS BENEFIT REMITTED TO TRUSTEE 

14. THIS COURT ORDERS that in the event there is a surplus after paying or reimbursing the 

Costs and any Participating Creditor, if any, entitled to participate in the Chola Claims as 

determined by paragraph 8 hereof, such surplus shal 1 be paid to the Trustee for the benefit of 

the Bankrupt's estate. 

FUNDING OF COSTS 

15. THIS COURT ORDERS that Litigation Counsel shall invoice the Participating Creditors 

their pro rata share of the Costs on a regular basis ( each an "Invoice"), and a Participating 

Creditor shall fund its pro rata share (based on the aggregate amount of the proven claims of 

275Co. and Participating Creditors (the "Pro Rata Share") of Costs by paying the Invoice 

delivered to such Participating Creditor within thirty (30) days of the date of such Invoice. 

16. THIS COURT ORDERS that if a Participating Creditor at any time fails to pay its pro rata 

share of the costs and expenses in accordance with paragraph 13 of this Order, Litigation 

Counsel shall send a notice of default to such Participating Creditor (a "Notice of Default''). 

Notwithstanding any other provision of this Order, if a Participating Creditor fails at any time 

to pay the amount outstanding set out in the Notice of Default within ten (10) days after 

receiving a Notice of Default, such Participating Creditor shall be deemed to be a non

participating creditor and shall not be entitled to any Benefits of the Proceeding, including, 

without limitation, reimbursement of costs and expenses paid prior to a Notice of Default. 

GENERAL 

17. THIS COURT ORDERS AND DECLARES that Litigation Counsel and the Trustee shall 

incur no liability or obligation in carrying out the provisions of this Order and making the 

distributions Litigation Counsel is directed to make in accordance with this Order and 

Litigation Counsel shall be and is hereby released from any liability in making each such 

distribution as directed hereunder, and no action or other proceeding shall be commenced 

(l1947258.1) 
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against Litigation Counsel as a result of or relating in any way to the making of distributions 

in accordance with this Order. 

18. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, India or the United States of 

America, to give effect to this Order and to assist 275Co., the Trustee and Litigation Counsel 

and their respective agents in carrying out the terms of this Order. All courts, tribunals, 

regulatory and administrative bodies are hereby respectfully requested to make such orders 

and to provide such assistance to 275Co., the Trustee and Litigation counsel as may be 

necessary or desirable to give effect to this Order. 

19. THIS COURT ORDERS AND DECLARES that this order is effective from today's date 

and is enforceable without the need for entry or filing. 

{l1947258.l} 
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Court File NoJN• du doseler du greffe: CV•2G-00843727-0000 

Court File No. 

ONTARIO 
SUPERIOR COURT 01 JUSTICE 

KMW BNBROY INC. 
Plaintiff' 

-and-

CHOLA TURBO MACHJNBR.Y INTBRNATIONAL PR1V ATB L'IMITBD also known as 
CHOLA TURBO MACBJNBR.Y JNTBR.NATIONAL, PVT. LTD. 

and BUFFALO Tt.JRBINBS INC. 

NOTICE Oll' ACOON 

TO THE DBPBNDANTS 

Defendants 

A LBGAL PROCBBDINO HAS BBBN COMMBNCBD AGAINST YOU by the plawiftil. The 
claim made qainst you is set out in the statement of claim served with tbia notice of action. 

lF YOU WISH TO DBFBND nDS PR.OCBEDINO, you or an Ontario lawyer acting for you must 
prepue a statement of defence in Ponn 18A pre.,crlbed by the Rules of Civil Procedure, serve it 
on the plaintiifa' lawyer or, where tho plaintiffs do not bavo a lawyer, serve it on the plainliffa1 and 
file it, with proof of service, in this court office, WITHIN TWENTY DAYS after this notice of 
action is seryed on you, if you are served in Ontario. 

If you are saved in another province or telritory of Canada or in the United States of America. the 
pedod for serving and filing your statement of defence is fmty days. lf you are served outaide 
Canada and tho United States of America. the period is sixty days. · 

lutNcS of aervlna and fillna a statement of defence, you may serve and ftle a notice ot intent to 
defend In Ponn 18B prescribed by the Rules of Civil Procedure. Thia will entitle you to ten more 
days wl1hin which to aene and file your statement of defence. 

JF YOU FAIL TO DBPBND nns PROCBBDING, J'UDOMBNT MAY BB OJVBN AGAINST 
YOU IN YOUR ABSBNCB AND WITHOUT PUR.TBBR. NOTICB TO YOU. IP YOU WISH 
TO DBPBND THIS PROCBBDINO BUT ARB UNABLB TO PAY LBGAL FBBS, LBOAL AlD 
'MAY BB AVAILABLE TO YOU BY CONTACTING A LOCAL LBOAL AID OFPICB. 
IF YOU PAY THB PLAINTIFFS' CLAIM, and Sl,000.00 for costs. within the tbne for senimg 
and :filing your statement of defence, you may move to have this proceeding dismiued by the 
eo1Jrt. If you believe the amount claimed for costs is excessive, you may pa.y the plaintiffs' claim 
C.o.a.MtMl,J) 



14

Elac:11onloelly laued / Dtllri per volt tklclronlq111 : 09-Jul-2020 Court FIie No.IN- du doaafer du greffe: CV-20-00643727-0000 

Notice of 4etlon 
Ptp2of6 

and $400 for costs and have the costs assessed by tho court. 

TAKB NOTICB: THIS ACUON WILL AUTOMATICALLY BB DISMISSED if it has not been set down Cor trial or terminated by any means within five years after the aotion was commenced unless otherwise ordered by the oourt. 

I 

Iasued by ____ ~~----
Locat Registrar 

Addms of Colll't Office: 

330 University Avenue 
Toronto, Ontario 
M501B6 

TO: CHOLA TURBO MACHINERY INTBRNATIONAL PRIV ATB LIMITED No.4SnJ 
5th Floor, Tradecontre, 
Dickenson Road, 
Bangalore - S60 042, 
India. 

AND TO: BUFFALO 1URBINBS INC. 
380 Wellington St Tower B, 6th Floor 
London.ON 
N6ASB5 
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Eleclronlcllt, i.uec1 I~ pa, vole 61ectromiue : 09.Jul-2020 Court FIie No.tN• du dossier du graffe: CV-20-00843727--0000 

CLAIM 

Noelce or Action 
Pap3oH 

1. The Plalntift KMW Burgy Inc. {11KMW11
) olahns against the Defendants for: 

a. damaps in an as yet unaacercalned amount for breach of contract, breach of 
guarantee, breach of warranty, negligence, nea(isent minepreseu.tation, uq)ust 
enrichment and pursuant to the Sain of Goods Act, R.S.O. 1990, c. S. 1 ("Sale of 
Good, Acf') and for contribution and indemnity for all amounts that KMW is 
required 10 pay to George River Energy LLC ("ORE"), the full particulars of which 
KMW undertakes to provide bof'ore trial; 

b. prejudpnent and postjudgmont intcrcat on the above amounts in accordance with 
the Cour/J of Justice A.ct, R.S.O. 1990, c. C.43, as amended; 

c, its costs of this action, together with harmoniad sales tax, on a subatantlal 
indemnity scale; and. 

d. such further and other relief as this Honourable Court deems just. 

TbePartlea 

2. KMW la a corporation incorporated pursuant to the laws of the province of Ontario with 
its reglstered bead office in London, Ontario. 

3. The Dof'endant, Butfalo Turbines Inc. r'Buffalo Turbines''• is a oorporation Incorporated 
purauant to the laws of Canada. with its registered bead office in London. Ontario. 

4. Tho Defendant, Chola Turbo Maclunccy International Private Limited ("Cbola"), is a 
oorpoation operatina in India, with its coiporate head office in Bangalore, Jndia. 
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Ef80ll'Onlcally ll1ued I D61M6 par voll 6leolronlqia : ot-Ju1•2020 Court PIie No./N° du dossier du greffe: CV-20-00843727-COOO 

Baeqround 

Notlct or Aclloa 
P•&•4atf 

S. In 2016, KMW was awarded a contraot by ORB to supply an 8.5-megawatt multistqe 
conttolled extraction condenslaa turbine and accessories ("Turbine"). 

6. KMW approached Buft'alo Turbines to supply the Turbine. 

7. Buffalo Turbines advised KMW that Chola would be the manufacturer of the Tulbine. 

8. It was apeed between KMW, Buft'alo Turbines and Chola that. as a condidon otkMW 
ordering the Turbine ftom Buffalo Turbines, Chola would be required to provide KMW 
directly with a C01'J)Ol'ato guarantee in the amount of $392,370.00 USD ("Coq,orate 
Guarantee"), a performance auanntee in the amount of.$196,185.00 USO ~•Perfomianco 
Ouaranteo") as well as a global commercial WaJtlllty ("Wamnty'') with respect to the 
Turbine. 

9. KMW purchased the Turbine from Buffalo Turbines and Chola delivered the Corporate 
Ouaranteo. tho PerformlDC8 Guarantee ud the Warranty to KMW. 

10. The Turbine was delivered ta the construction site in Sears Mont, Maine, United Statu of 
America. in or around March of 2018. 

11. ORE has alle1ed that the Turbine cannot perform as required. 

12. Chol& and Buffa.lo Turbines were notified of the alleged issuos with the Turbine and KMW 
attempted to fix the alleged issl.lOI with tho Turbine with the assistance of Buffalo Turbines 
andCbola. 

13. Buftilo Turbines represented to ~'AW \hat Buffalo Turbines and Chola would be 
responsible for tho coats assooiated with attempting to fix the alleged issues with the 
Turbine. 
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Elaclnlnlcally lsauld I 0611w6 par vote 61ectronlq1111 : 09-Jul-2020 Court File No.IN' du dossier du greffe: CV-20-00643727-0000 

NoClca er Aclloo 
l'lpSofll 

14. As otthe date of this pleadin& Buffalo Turbines and Cholahave not compensated ICMW 
for the costs inourred by KMW in its attempts to fix the alleaed iss\108 with the Turbine. 

1,. ORB b not satisfied with tho Tutbine and bas deJDanded that KMW replace 1be Turbine, 
which ia estimated to coat bi excess ofSS,000,000.00 USD. 

16. KMW denies any liability to ORB whatsoever. 

17. KMW made demand to Chola pursuant to the Performance Quarantee, the Corporation 
Ouarantee and the Warranty. 

18. KMW issued a leaal notice to Cbola with respect to the Perfonnance 01wantee on or about 
June 19. 2020. 

I 19. As of tho date ofthla ploading, Chola has not lndomnlfied or agreed to in~ KMW 
pursuant to tho Corporate Guarantee, the Performance Guarantee or tho Warranty. 

20. As a result of the broaches of contract, breach.ea of warranty. breacbea of guarantee, 
negJigence, negligent misrepresentation, unjust enrichment and breaches of the Salu of 
Goodl Act, by Buffalo Turbines and Chola. KMW has suffered or will suffer damages in 
an as yot unascenalned amount. tho full particulars of which KMW undertakes to advise 
before trial. 

21. KMW also claims full contribution and indemnity from Buffalo Turbines and Chola for 
my amounts lt pays tO ORB on account of ORB'• claims. 

22. Chola may, without a court order, be sorved outside Ontario pursuant to soctlona 17 .02(f) 
and 17,02(1) of the Rul,s of Civil Procedure because the pmceeding conslats ot' claims 
apinst it in respect of a contract that was made in Ontario. in respect of a contract where 
a bzeach of the contract bas been committed in Ontario and in respect of a tort committed 
in Ontario. 
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Electmnlclly lalllld / Dtlwf par vole tlaelronlqua: 09-Jul-2020 Court FIie NoJN" du do11ler du greffe: CV-20-00843727-0000 

23. KMW proposes that this action be tried at Toronto. 

DA TB: .July 81 2020 

Notice of Aetlo1 

··•'°'' 

LOOPSTRA NIXON LLF 
Baniatm and Solicitors 
135 Queens Plate Drive 
Suite600 
Toronto, Ontario · 
M9W6V7 

Michael B. McWDllama 
LS0#47320R 
Tel: (416) 746-4710 
Fax: (416) 746-8319 
Bmail: mmcwilliams@loonix.com 

Lawyen for the Plaintiff 



19

' ~ a 
~ 
~ 
i a 
:I -a .. • 
1 -a 
:, 
-a 
t 
ci z 
.! 
it 
,: 

~ 

I 
~ 

I 
~ 

1 
l 
l 
! -
J 

I 

XMW ENERGY INC. 'YI 

.-.,, 

(PlaiD1ift) 
CBOLA TURBO MACBINERY INTERNATIONAL ET AL 

(Jlefendants) 

Court File No. 

ONT.ARIO 
SUPERIOR COURT OJ' JUSTICE 

Procee,ljng commenced at Toroata 

NOTICE OF AcrJON 

LOOPSTRANIXON LLP 
Bmisters and Solicitors 
135 Queens Plate Dove 
Suite600 
Toronto, On18rio 
M9W6V7 

Michael B. MeWilliams 
LS0#47320R 
Tel: (416) 746-4710 
Fu: (416) 746-8319 
P.mail: mmcwilliams@lOODix.com 

Lawyon for the Plain1iff 
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SCHEDULE "B" 

Assignment Agreement 

This Assignment made effective this 5th day of August, 2020 

BETWEEN: 

MNP Ltd., 

in its capacity as trustee in bankruptcy of the estate 

of KMW ENERGY INC. 

(the "Assignor") 

- and-

2751602 ONTARIO INC. 

(the "Assignee") 

WHEREAS MNP Ltd. was appointed trustee in bankruptcy (the "Trustee") of the bankrupt estate 
ofKMW Energy Inc. (the "Bankrupt") on June 26, 2020· 

AND WHEREAS the Assignee obtained an order on August 4, 2020 (the "Order") and a 
subsequent order on October_, 2020 authorizing it to continue prosecuting the claims advanced 
against Chola Turbo Machinery International Private Limited also known as Chola Turbo 
Machinery International Pvt. Ltd. and Buffalo Turbines Inc. in the court proceeding identified by 
file number CV-20-00643727-0000, including but not limited to claims for: (i) breach of contract, 
(ii) breach of guarantee, (iii) breach of warranty, (iv) negligence, (v) negligent misrepresentation, 
(vi) unjust enrichment, (vii) a claim under the Sales of Goods Act, R.S.O. 1990, c. S. 1 and (viii) 
a claim for contribution and indemnity for all amounts that KMW Energy Inc. is required to pay 
Georges River Energy LLC (collectively, the "Chola Claims") and the subsequent Order 
authorizes it to commence new or ancillary proceedings in respect of the Cho la Claims (hereinafter 
also referred to as the "Chola Claims"); 

AND WHEREAS the Order orders and directs the Assignor to execute this assignment assigning 
all of its right, title and interest in the subject matter of the Cho la Claims to the Assignee; 

NOW THEREFORE pursuant to the Order and the directions contained therein, the Assignor 
agrees with Assignee as follows: 

1. The Assignor hereby assigns absolutely to the Assignee and such other creditors who notify 
the Assignee's solicitors of their agreement to contribute to the expenses and costs outlined 

(L1947258.1} 1 
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in section 6 of the Order, all of the estate, right, title, interest, claim and demand whatsoever 
both at law and in equity, including any document in support thereof and any and all rights, 
claims, demands and causes of action which the Assignor has in the Chola Claims but 
without recourse of any kind whatsoever to the Assignor. 

2. The Assignor represents and warrants to the Assignee that it has not previously pledged, 
assigned or encumbered the Chola Claims. 

3. Subject to the representation and warranty in paragraph 2 hereof, the Assignor makes no 
representation or warranty of any kind whatsoever with respect to the Chola Claims. 
Without limiting the foregoing, the Assignor makes no representation or warranty of any 
kind whatsoever with respect to the validity, enforceability, existence, collectability, value 
or any other matter whatsoever with respect to the Chola Claims. 

4. Until such time as the Assignor is discharged as Trustee of the Bankrupt, the Assignor 
agrees to execute and deliver to the Assignee at the Assignee's expense all such further 
documents and instruments as the Assignee may reasonably require to more fully vest it 
with the Assignor's rights in the Chola Claims. 

(l1947258.1} 

MNP Ltd., in its capacity as trustee in 
bankruptcy of the estate of KMW Energy Inc. 
and not in its personal capacity 

Name: 
Position: 

2 
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SCHEDULE "C" 

NOTICE LETTER 

[See Attached] 
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SENT BY [INSERT METHOD OF DELIVERY] 

[INSERT DATE] 

To: Attached List of Creditors 

Dear Sirs and Madams, 

Michael B. McWllllams 
*Michael B. McWllllams Professional Corporation 

Tel: (416) 748-4766 
Email: mmcwilllams@loonlx.com 

RE: In the Matter of the Bankruptcy of KMW Energy Inc. (the "Bankrupt"), of the 
City of London in the Province of Ontario (Estate No.: 35-2638322) 

As you know, we are the solicitors for 2751602 Ontario Inc. ("275Co."), a creditor of the above 
noted bankrupt estate. We have been instructed by our client to continue the court proceeding 
brought by the Bankrupt against Chola Turbo Machinery International Private Limited also known 
as Chola Turbo Machinery International Pvt. Ltd. and Buffalo Turbines Inc. (the "Chola Claims"). 
We write in furtherance to our correspondence dated August _, 2020. 

On August 4, 2020, the Ontario Superior Court of Justice issued an order pursuant to section 38 
of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended, authorizing 275Co. and 
any other creditor who chooses to join with it to continue the Chola Claims at their own expense 
and risk (the "Order"). On October_, 2020, the Ontario Superior Court of Justice issued an 
amended and restated order (the "Amended and Restated Order") authorizing 275Co. to also 
commence new or ancillary claims against Chola Turbo Machinery International Private Limited 
also known as Chola Turbo Machinery International Pvt. Ltd. and Buffalo Turbines Inc. Pursuant 
to the Order, MNP Ltd. in its capacity as trustee in bankruptcy of the Bankrupt (in such capacity, 
the "Trustee") has executed an assignment in favour of 275Co. assigning all of its right, title and 
interest in the subject matter of the Chola Claims. A copy of the Amended and Restated Order is 
enclosed. 

If you wish to join in the Chola Claims, you must complete and return this form to us within 10 
days from the date of this letter, together with your retainer cheque made out to this firm in trust. 
The cheque should be in the amount of 25% of your claim against the Bankrupt or $5,000.00, 
whichever is less. If you fail to join the Chola Claims within 10 days then you will be excluded from 
participating in the benefits, if any, of the Chola Claims. Nothing herein or in the Amended and 
Restated Order restricts us form requesting and increase to such retainer amount, should the 
circumstances require the same. If you have previously exercised your right to join the Chola 
Claims, no further payment or action is required from you. 

If we are successful in recovering money from the Chola Claims, the money recovered will be 
applied in the following order: 

(i) first, to pay or reimburse 275Co. for the actual costs of bringing the section 38 motion; 

{l1947258.1) 
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(ii) second, to pay or reimburse 275Co. and any participating creditor for the actual costs of 
commencing and continuing the Chola Claims; 

(iii) third, to 275Co. and any participating creditor up to the amount of each of their respective 
proven claim after deducting the amount of any dividend distribution to them by the 
Trustee from the Bankrupt's estate; and 

(iv) fourth, if there is any surplus remaining after items (i)- (iii) are fully paid then such surplus 
shall be paid to the Trustee for the benefit of the Bankrupt's estate. 

In the course of continuing the Chola Claims you will continue to be responsible for a pro rata 
share of the costs of the action. If the action is unsuccessful, you will be liable on a pro rata basis 
for any costs awarded against the plaintiff. 

If you wish to join the Chola Claims, please return this executed agreement with your email 
address, which we will be exclusively using to communicate with you, and your retainer cheque 
to this firm within 10 days from the date of this letter. If you have previously exercised your right 
to join the Chola Claims, no further payment or action is required from you. 

Yours truly, 

LOOPSTRA NIXON LLP 
Per: 

Michael B. McWilliams 
MBM/tpl 
Enclosure 

{Ll947258.l} 

] [name of addressee] agrees to join in the proposed litigation described in this letter agreement 
and to be bound by the terms and conditions set out in this letter agreement and in the Order. 

The amount of the addressee's claim against the Bankrupt is $ _____ and I enclose the 
addressee's retainer cheque payable to Loopstra Nixon LLP in trust for $ ____ . The 
addressee undertakes to forward to Loopstra Nixon LLP confirmation of its claim once accepted 
by the Trustee; and, hereby authorizes the Trustee to release such information to Loopstra Nixon 
LLP, upon Loopstra Nixon LLP's written request to the Trustee. 

The addressee acknowledges and agrees that in the event its claim is disallowed in whole or part 
by the Trustee of the Bankrupt, the final amount of the proven claim admitted by the Trustee shall 
be used to calculate its Pro Rata Share of any entitlements or obligations under the Order. 

The addressee hereby authorizes and directs Loopstra Nixon LPP to communicate with the 
addressee, for the purposes of these proceedings, solely via the email address below, or such 
other email address as the addressee may direct in writing. 

Signature of Creditor or Authorized Signing Officer 

EMAIL: 
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IN THE MATTER OF THE BANKRUPTCY OF KMW 
ENERGY INC. OF THE CITY OF LONDON IN THE 
PROVINCE OF ONTARIO 

Court File No.: 35-2638322 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
[Commercial List] 

Proceedings commenced at Toronto 

AMENDED AND RESTATED ORDER 

LOOPSTRA NIXON LLP 
135 Queens Plate Drive, Suite 600 
Toronto, ON M9W 6V7 

Thomas P. Lambert 
LSO No.: 70354T 

t. 416.748.5145 
f. 416.746.8319 
e. tlambert@loonix.com 

Lawyers/or 2751602 Ontario Inc. 
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Court File No.: 35-2638322 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(COMMERCIAL LIST) 

IN THE MATTER OF THE BRANKRUPTCY OF 
KMW ENERGY INC. 

OF THE CITY OF LONDON IN THE PROVINCE OF ONT ARIO 

AFFIDAVIT OF MARIO LEVEILLE 
(sworn July 23, 2020) 

I, MARIO LEVEILLE, of the City of Earlton, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am the president of 2751602 Ontario Inc., a creditor of the Estate of KMW Energy Inc. 

(the "Bankrupt'l As such, I have personal knowledge of the matters to which I hereinafter 

depose, except where my knowledge is based upon information provided to me by others. In 

such circumstances, I have stated the source of my information and verily believe it to be 

true. 

2. I swear this affidavit in support of a motion (the "Motion") brought by 275Co. for orders 

pursuant to section 38 of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3, as 

amended (the "BIA"), authorizing 275Co. to: 

(LU2610l.1l 

(i) commence and continue a claim against Miller Thomson LLP for, inter alia, 

negligence, breach of fiduciary obligations and breach of contract in respect of legal 

services provided during the negotiation and execution of an agreement for 

Standard General Conditions for Procurement Contracts between KMW Energy 

Inc. (the "Bankrupt"), as seller, and Robbins Lumber Inc., as the buyer, for the 

1 
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Georges River Project in Seasmont, Maine, United States (collectively, the "MT 

Claim"); and 

(a) continue prosecuting the claims made by the Bankrupt against Chola Turbo 

Machinery International Private Limited also known as Chola Turbo Machinery 

International Pvt. Ltd. ("Chola") and Buffalo Turbines Inc. in the court proceeding 

identified by file number CV-20-00643727-0000, including but not limited to 

claims for: (i) breach of contract, (ii) breach of guarantee, (iii) breach of warranty, 

(iv) negligence, (v) negligent misrepresentation, (vi) unjust enrichment, (vii) a 

claim under the Sales of Goods Act, R.S.O. 1990, c. S. 1 and (viii) a claim for 

contribution and indemnity for all amounts that KMW Energy Inc. is required to 

pay Georges River Energy LLC (collectively, the "Chola Claims"); 

Background 

3. The Bankrupt is a company which carried on business as a designer, developer and supplier 

of components of biomass combustion system boilers and heaters. 

4. On April 11, 2020, the Bankrupt filed a Notice oflntention to Make a Proposal (an "NOi") 
pursuant to s. 50.4 of the BIA (the "NOi Proceedings") and MNP Ltd. was named proposal 

trustee in the NOi Proceedings. A copy of the certificate of filing of the NOi is attached 

hereto and marked as Exhibit "A". 

5. On June 26, 2020, the Bankrupt was deemed to have filed an assignment in bankruptcy, 

having failed to file a proposal within the timelines following the filing of a notice of 

intention to make a proposal under the BIA, and MNP Ltd. was appointed trustee of the 

Bankrupt's estate (in such capacity, the "Trustee"). Attached hereto and marked as Exhibit 

"B" is a copy of the Notice of Bankruptcy I received from the Trustee advising me of the 

Bankrupt's bankruptcy. 

6. 275Co. is a corporation incorporated pursuant to the laws of the Province of Ontario and is 

the purchaser of a debt (the "Debt") initially owed by the Bankrupt to 462673 Ontario Inc. 

o/a Nor-Arc Steel Fabricators ("Nor-Arc"). Attached hereto and marked as Exhibit "C" is a 

{L18l802.1) 2 



29

copy of the Assignment of Indebtedness between Nor-Arc, as assignor, and 275Co, as 

assignee. 

7. By reason ofits acquisition of the Debt, 275Co. has a provable claim in the Bankrupt's estate 

in the amount of $2,324,479.24. Attached hereto and marked as Exhibit "D" is a copy of 

275Co. 's proof of claim dated July 15, 2020, as filed with the Trustee. 

8. Based on my review of the affidavit of Eric Rosen ("Mr. Rosen"), sworn April 24, 2020 

(the "Rosen Affidavit") and filed in the NOi Proceedings, I understand the Bankrupt's 

financial troubles at the time of the NOi were largely attributable to a problematic contract 

(the "GRE Contract") the Bankrupt had with one of its customers, Georges River Energy, 

LLC ("GRE"). Both claims which 275Co. seeks to have assigned to it through the section 

38 orders relate to this problematic contract. Attached hereto and marked as Exhibit "E" is a 

copy of Rosen Affidavit, without exhibits (the "Rosen Affidavit"). 

The Chola Claims 

9.ln the Rosen Affidavit, Mr. Rosen provides the following information regarding the ORE 

Contract which, as hereinafter explained, is the basis for the Chola Claims: 

29. At GRE's request, KMW sought out new suppliers of turbines to reduce the cost of the 
ORE Project. As a result, KMW contracted with a company Buffalo Turbine based in 
Brampton, Ontario for the supply of a turbine manufactured in India to be used for the 
ORE Project. KMW had no existing relationship with this manufacturer. 

30. The turbine was delivered in April 2018 and the biomass energy system was assembled 
through the spring, summer and fall of 2018. The turbine did not function as required 
by ORE. From July 2018 to March 2020, KMW spent approximately USS 1.688 
million of its working capital in attempting to repair the turbine. 

31.Notwithstanding the significant time and money expended by KMW, the turbine still 
does not function properly. 

I 0. The turbine, which as Mr. Rosen attests did not function as required, was supplied by Chola 

and, as a result, the Bankrupt's estate may have claims against Chola for: (i) breach of 

contract, (ii) breach of guarantee, (iii) breach of warranty, (iv) negligence, (v) negligent 

misrepresentation, (vi) unjust enrichment, (vii) a claim under the Sales of Goods Act, 

(lW6902.1) 3 
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R.S.O. 1990, c. S. 1 and (viii) a claim for contribution and indemnity for all amounts that 

KMW Energy Inc. is required to pay Georges River Energy LLC (as hereinbefore defined, 

collectively, the "Chola Claims"). 

11. On July 7, 2020, the Trustee and 275Co. entered into an agreement regarding the 

preservation of potential estate claims against Chola as the Chola Claims had to be 

commenced by or before July 10, 2020 in order to come within certain warranty deadlines 

and limitation periods. Pursuant to the Agreement, 275Co. was authorized to issue and 

serve a notice of action in respect of the Chola Claims and to seek a section 38 Order with 

respect to the same. Attached hereto and marked as Exhibit "F" is a copy of the Agreement. 

12. On July 9, 2020, 275Co. issued a notice of action (the "Notice of Action") in the name of 

the Bankrupt against, among others, Chola in respect of the Chola Claims. Attached hereto 

and marked as Exhibit "G" is a copy of the Notice of Action. 

13. The Notice of Action sets out the materials facts in support of the Bankrupt's claims against 

Chola and so I will not repeat or restate the same. 

14. I'm advised by Thomas Lambert ("Mr. Lambert"), a lawyer at Loopstra Nixon LLP, 

lawyers for 275Co., that a statement of claim must be issued within thirty (30) days of the 

issuance of the Notice of Action pursuant to the Rules of Civil Procedure (Ontario) and, as 

a result, the statement of claim must be issued on or before August 7, 2020. 

15. I'm advised by the Trustee and verily believe that the Trustee does not intend to prosecute 

the Chola claims and, as such, 275Co. wishes to pursue the Chola Claims in its own name 

and at its own risk and for its own benefit to the extent of the Debt and any related costs. 

The MT Claim 

16. I was previously advised by Mr. Rosen that the Bankrupt retained a lawyer at Miller 

Thomson LLP to negotiate and give advice on an agreement for Standard General 

(U82690l.l) 4 
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Conditions For Procurement Contracts (the "Procurement Contracf') between KMW, as 
seller, and Robbins Lumber Inc., as buyer, for use by GRE. 

17. I'm advised by Mr. Rosen that the Bankrupt entered into the Procurement Contract with 
Robbins Lumber Inc. based on the advice and recommendations given by the lawyer the 
Bankrupt retained at Miller Thomson. 

18. Pursuant to the Procurement Contract, KMW is liable for all claims, costs, losses and 
damages including professional fees arising out of or relating to non-conforming goods or 
special services (the "Liability Clause"). 

19. I'm advised by Mr. Rosen that the Bankrupt supplied by a turbine from India -
manufactured by Chola - for the GRE project, all in accordance with the Procurement 
Contract and that the turbine did not function properly and needs to be removed and 
replaced thereby creating a significant liability for the Bankrupt. 

20. I'm further advised by Mr. Rosen that the Bankrupt's lawyer at Miller Thomson LLP failed 
to, among other things: 

(i) draw the Bankrupt's attention to the Liability Clause during the negotiation of the 
Procurement Contract; 

(ii) advise of the risk of agreeing to the Procurement Contract; and 

(iii) obtain the Bankrupt's instruction with respect to the terms contained in the 
Procurement Contract. 

21. By reason of the foregoing, the Bankrupt's estate may have a claim against Miller Thomson 
LLP. 

22. I'm advised by Mr. Lambert that there may be an upcoming limitation period for the 
Bankrupt to pursue the MT Claim depending on when the claim was discovered. 

s 
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23. I'm advlaed by the Trustee and verily believe that the Tnastee does not intend to prosecute 
the MT Claim and. u such, 27SCo. wishes to pursue the MT Claim in its own name and at 
its own risk and for its own benefit to the extent of the Debt and any ~lated costs. 

24. I swear this affidavit in support of the Motion and for no other reason or improper purpose. 

SWORN UJPORI ME at tbe City of 
Toionto, in the Province of Ontario, on July 
23,2020 

~ Affluwg 
(or•-.•J 

MARIO LEVEILLE 
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I♦ I Industry Canada lndustrie Canada 
Office of the luDerlntenclent Bureau du aurtntendant 
of Bankruptoy Canada des falllltea Canada 

District of 
Division No. 
Court No. 
Estate No. 

Ontario 
05-London 
35-2638322 
35-2638322 

Date of the Notice of Intention: 

In the Matter of the Notice of Intention to make a 
proposal of: 

April 11, 2020 

KMW Energy Inc. 
Insolvent Person 

MNP LTD/ MNP LT~E 
Licensed Insolvency Trustee 

CERTIFICATE OF EILING OF A NOTICE OF INTENTION TO MAKE A PROPOSAL 
Subsectjon so,4 (1 > 

I, the undersigned, Official Receiver in and for this bankruptcy district, do hereby certify that the aforenamed 
insolvent person filed a Notice of Intention to Make a Proposal under subsection 50.4 (1) of the Bankruptcy and 
Insolvency Act. 

Pursuant to subsection 69(1) of the Act, all proceedings against the aforenamed insolvent person are stayed as of 
the date of filing of the Notice of Intention. 

"This 1\ . 1( Is Ex/illJII •••••••••• ••••••••••• t8fel'rrldtolntt,e 1

dtdawt "' ...... l::(klA ....... 1.f.~r:&. ............... .. 
swom before me, this ......... il.l:.C:.. ................ . 
day of.... . ...... ~~J.¥,. ........ . ....... , 20 •• t?Q. 

Date: April 14, 2020, 12:42 
E-File/Dept>t Electronique Official Receiver 

Federal Building - London, 451 Talbot Street, Suite 303, London, Ontario, Canada, N6A5C9, (877)376-9902 

Canadl 
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District of: Ontario 
Division No. 05 -London 
Court No. 35-2638322 
Estate No. 35-2638322 

Take notice that: 

_FORM68_ 

Notice of Bankruptcy, First Meeting of Creditors 
(Subsection 102(1) of the Act) 

In the matter of the bankruptcy of 

KMW Energy Inc. 
of the City of London 

In the Province of Ontario 

MNR 
[I Original D Amended 

1. KMW Energy Inc. was deemed to have filed an 888ignment on the 26th day of June 2020 and the undersigned, MNP Lid., was appointed as 
trustee of the estate of the bankrupt by the official receiver; subject to affirmation by the creditors of the trustee's appointment or substitution of 
another trustee by the creditors. 

2. The first meeting of credit011 of the bankrupt wi6 be held via conference call on the 17th day of July 2020 at 11 :00 AM 
To join the call coordinate details are u foUows: Toll free number: +1 (877) 252-9279,Conference ID: 942 911 742#. 

3. To be entitled to vote at the meeting, a creditor must file with the trustee, before the meeting, a proof of dalm and, where neC8888ry, a proxy. 
4. Enclosed with thla notice are a proof of claim form, proxy form and fist of creditors Ytith claims amounting to $25 or more showing the amounts of 

their clalms. 

5. Creditors must prove their claims against the estate of the bankrupt to share in any distribution of the proceeds realized from the estate. 
Dated at the City of Toronto In the Province of Ontario, this 3rd day of July 2020. 

MNP Lid. - Licensed Insolvency Trustee 

k: 
300 -111 Richmond Street West 
Toronto ON MSH 2G4 
Phone: (416) 596-1711 Fax: (416) 323-5242 

PraxilY} -· rmtM\'ilt"l.lll 
-BESTEMPLOYER 

'' I." 11118 Is E"""1lt •••••••• • ••••••••••• ""8tr8d IC> In ,,_ 
dldawt of ...... t.1."::.:e ... "'6,,:Lltr." ............... . 
Slll)ffl belate,.., """ .......... ~1.:~ ................. .. 
day of .......... ::l-:-.i;c......... .............. .&'Q.. --•-•z ,oMCll.wllGl.,f;:1••••••••••••• .. ••••• 

LICENSED INSOLVENCY TRUSTEES 
SUITE 300, 111 RICHMOND STREET W, TORONTO ON, MSH 2G4 

Page 1 o~~Sn.251.2922 T: 416.596.1711 F: 416.596.7894 MNPdebt.ca 
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ASSIGNMENT OF INDEBTEDNESS AND SECURITY 
THIS ASSIGNMENT made on the 2061 day of April 2020. 

BETWEEN: 

WHEREAS 

462673 ONTARIO INC. o/a NOR-ARC 
STEEL FABRICATORS, a company incorporated 

pursuant to the laws of the Province of Ontario 
(hereinafter called the "Assignor") 

-and-

2751602 ONT ARIO INC., a company incorporated pursuant 
to the laws of the Province of Ontario 

(hereinafter called the "Assignee") 

-and-

KMW ENERGY INC., a company incorporated pursuant 
to the laws of the Province of Ontario 

(hereinafter called the "Debtor") 

A. The Assigno1· provided steel fabrication services (the "Services") to the Debtor from or about April 20 IO to and including December 2019; 

B. On April 9, 2020, the Assignor made demand on the Debtor for the total principal amount owing on account of the Services and provided the Debtor with notice of its intention to enforce its Security (as hereinafter defined); 

C. The outstanding indebtedness owing by the Debtor to the Assignor as at April 9, 2020 is the amount of $2,784,782.77, with interest continuing to accrue, as set forth in the invoice statement attached as Schedule "A", which amount is hereinafter referred to as the "Indebtedness" and the interest rates applicable to each part of the Indebtedness are set forth on Schedule "A". 

\\ I" ,, 
11tl, ,. EJtlllblt ......... Jr( ............ '""""" to ,,, ,,,. 
•affidavit ot .... ~t.:i .... ~11:e...;: ............. .. 
,wom bet>t8 ,ne, this .......... ;21:. ................. .. 
day ol .......... f7:1Ml¥.. ......... . ID-~ · 

..................... :L! ................. ~•= A~ ,i.,v. 
ILl709J141 
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D. As security for payment of the Indebtedness, the Assignor received the signed security 
instrument listed in Schedule "B" (the 11Securlty") and registration thereof, in respect of which are 
set out therein. 

E. The Debtol' has agreed to consent to the assignment of the Indebtedness and the Security by 
the Assignor to the Assignee. 

F. The Assignee has offered to purchase from the Assignor the Indebtedness and the Security in 
accordance with the agreements set out below. 

NOW THEREFORE THIS ASSIGNMENT WITNESSES that in consideration of the 
sum of $30,000 ("Purchase Prlee") and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged: 

I. The parties hereto acknowledge and agree that each the recitals above are true and con-ect. 

2. The Assignor hereby unconditionally and irrevocably transfers, assigns and sets over to the 
Assignee, without recourse to the Assignor, and without any representation or warranty 
whatsoever except as expressly set out herein, all of the Assignor's right, title and interest in, 
to and under: 

(a) the Indebtedness; and 

(b) the Security, together with the full benefit of all covenants and agreements contained 
therein. 

3. The Assignor represents and warrants to the Assignee that, 

{Ll7418UA) 

(a) it holds no security against the Debtor's property other than the Security; 

(b) the Assignor has not previously sold, conveyed, assigned, released, discharged or 
encumbered the Indebtedness or the Security, either in whole or in part; 

(c) the Assignor has the legal right and authority to convey to the Assignee all of its right, 
title and interest in, to and under the Indebtedness and the Security in accordance with 
the provisions hereof; 

(d) the books and records of the Assignor as at April 9, 2020 disclose that the 
Indebtedness is in the amount set forth on Schedule ''A" hereto and that this amount 
is due and owing by the Debtor to the Assignor and the interest rates applicable to 
each part of the Indebtedness are as set forth on Schedule "A"; and 
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(e) the Security has been delivered to and is held by the Assignor. 

4. The Assignee acknowledges having received from the Assignor photostatic copies of the 
Security, and if an original of the Security is available, the Assignor covenants to deliver same 
to the Assignee following receipt of the Purchase Price. 

5. The Assignee acknowledges that the Assignor makes no other representations or warranties 
and the Assignee accepts the Indebtedness and Security in their present state without any 
recourse to the Assignor or claims for indemnity against the Assignor for any matter or thing 
whatsoever, save and except in respect of the representations and warranties expressly given 
by the Assignor in this Agreement. The Assignee hereby acknowledges that except for the 
representations and warranties expressly set out in this Agreement, it is accepting the 
Indebtedness and the Security on an "as is, where is" basis without recourse to the Assignor 
and without any other or further representation or warranty of any nature or kind whatsoever, 
including, without limitation, the collectability of the Indebtedness, the priority of the Security 
in relation to other creditors of the Debtor, the validity, enforceability or priority of the Security, 
any deficiency in the Security or the assets charged thereby, the location of the assets charged 
by the Security, any failure on the part of the Assignor to appropriately draft, have execu~ or 
register or perfect all or any portion of the Security, the existence or nature of any claims, 
charges, liens or interests against the assets charged by the Security, whether any of the assets 
charged by the Security constitute fixtures on the premises where they are or may be situate 01· 
the condition, merchantability, description, fitness for any particular purpose or use, suitability, 
durability, marketability, condition, quantity or quality thereof. 

6. By its acceptance of this assignment, the Assignee covenants and agrees with the Assignor 
that it will not bring, take or commence any suits, actions or proceedings in connection with 
the Indebtedness or the Security in the name of the Assignor, and will not use the Assignor's 
name in any such suits, actions or proceedings other than for purposes of describing the 
Indebtedness and the Security. 

7. The Assignee agrees to indemnify the Assignor from and to all costs, charges, damages, 
assessments and claims of any kind made by any third party or incurred by the Assignor in 
relation to the assigned Security and/or the assigned Indebtedness and this Agreement, or 
otherwise in connection with them. 

8. The Assignor appoints Loopstra Nixon LLP as its agent for registering such documents and 
filing such statements as may be required as a result of this assignment transaction, and this 
shall be good and sufficient authorization for it do so. 

9. The Assignor covenants and agrees that it will not, at any time hereafter, accept payment of 
the Indebtedness or any part thereof, or do any act by which the Assignee may be prevented 
or hindered from obtaining payment of the Indebtedness or enforcing the Security. Further, 

(I. 174118R.4) 
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if after the date of this Agreement the Assignor should receive any such payment of the 
Indebtedness, the Assignor will promptly remit such payment to the Assignee. 

I 0. The Purchase Price shall be wired to the solicitors for the Assignee, who shall confinn the 
receipt of the same to the Assignor and shall forthwith following completion of the 
assignment contemplated hereby, release and pay the Purchase Price to the Assignor in 
accordance the Assignor's directions. 

11. The Assignor will from time to time, at the cost of the Assignee, execute, acknowledge and 
deliver all such further documents and do all such further acts and things as may be reasonably 
necessary to give effect to this assignment for the purpose of better transferring and assigning 
of the Indebtedness and the Security pursuant to this Assignment 

12. The Debtor hereby consents to the assignment of the Indebtedness and Security by the Assignor 
to the Assignee as contemplated hereby. 

13. This Agreement constitutes the entire agreement among the parties with respect to the subject 
matter hereof and may not be amended or modified in any respect except by written 
instrument signed by all of the parties. The recitals and Schedule each form an integral part 
of this Agreement. 

14. This Agreement will be governed exclusively by the laws of Ontario and the laws of Canada 
applicable therein. 

1 S. This Agreement will be binding upon the Assignor and the Assignee and their respective 
successors and assigns, and for the benefit of the Assignor, the Assignee and their respective 
successors and assigns. 

16. The Assignee acknowledges, covenants and agrees that it has been provided with a reasonable 
opportunity to seek legal advice with respect to the execution and delivery of this Agreement 
and has either done so or decided to execute and deliver the same without obtaining such 
legal advice. 

17. This Agreement may be executed in one or more counterparts, each of which shall be deemed 
to be an original, and all of which taken together shall be deemed to constitute an original, 
and such counterparts shall together constitute one and the same instrument. To the extent 
this Agreement is delivered by facsimile, email or other electronic transmission, the receipt 
by each party of the other parties' signature(s) shall serve to confirm the execution thereof by 
each such party. 

[EXECUTIONS ON SEPARATE PAGE] 
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IN WITNESS WHEREOF the Assignor, the Assignee and the Debtor have executed this 
assignment on the date first above written. 

(L 174t8UAJ 

462673 ONT ARIO INC. o/a NOR-ARC 
STEEL FABRICATORS 

Per. Hli-: 
Name: Mario Leveille 
Title: President 

I have authority to bind the corporation. 

2751602 ONTARIO INC. 

Per. 11/J-
Name: Marao Leveille 
Title: President 

I have authority to bind the corporation. 

KMW ENERGY INC. 

Per: ·----------Name: Eric Rosen 
Title: Authorized Signing Officer 

I have authority to bind the corporation. 
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IL1'1459n4t 

SCHEDULE "A" 

INVOICE STATEMENT 
as at April 9, 2020 

[See Attached] 
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NO. 

). 

fLl7U9S2.4J 

SCHEDULE "B" 
SECURITY 

DOCUMENT PPSA REGISTRATION DETAILS 

General Security Agreement by and between File No. 668920896 
462673 Ontario Inc. o/a Nor-Arc Steel 
Fabricators, dated April 12, 2011 

Reg. No. 20200302 1732 1590 8404 

-and-

File No. 760541184 

Reg. No. 20200302 1706 1590 8391 
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KMWEIWl,lno. 

of Iha CilJ af lolldan 
lna.PnrtllaotOnlllto 

A1..-a1m, ... ldl101"8ldllllllclllmautblroa.dlld1Dlhafabtna...._ 
'l1,a,0 , Od:wd:. 10:e., S3t5:Z7 N,,,,, If Mu&~ e P- &aac: «21P, e.c14,,., O"f. ... .-., t<m: 3 IO aa Msr"et le .. ,·lf-e 

•r..~-.. - ........................ _,...,..,.,._., 211c~;r· (ftlllllof adlr Ol ntpl'IMl .... af 1111 cncllal). dlleoll1d Cvll... 1111119 
plllnlcil"' ·--~ 

1. TIIIII auador af lllllllM 111111111 Mlar(o,I 1111 p,., vJ,ef 
cncllaf). 

2. TlllllhM ... dllllhe_,,llaw....-.,wlllllecllmniflnldlDllelaw. 

2,
a---11111_a1..._,,__, ... .,o1 ..... -. n .. ll,lnM!ldtot11eCRCllorln"'1U111of 

I _ . r:f!.l!! •lpldlldlnlhe ...... tlaoaount(araffldall) ...... llldmabd...,."A", •----OCUIIIICli&F alllGII •-- II 111111d. (rtltlllldlecl llalllmaf lCCIIIIIII Ol .._.1111111...,, 1111 voualN «ollll' .... In IUIIPllllof leclllm.) 

4.(Cllljeldoon"8tl11111 .. ullflW,, A.-rh "0 
W A.UN8ECUREDWIMOFI ?, t 3Z.4 t7 n • C.: f 

(Ollllrlllll • 1 CIUlfOmlr oonlllllplalld bf 8ectlon 282af 1111Aal) 
lllllln ..... oftllldlbt.lclllllltldd111J_.dt111clllllar•...U,llld 

(Old ........... , 
D Jllladll thellllllUlllof t, _ 1 o11m 1dghl IDapdadly undltllllllon 138oflhlM r Rllaldl 11, .. 111aun1o1• i ,M?tf t, l't ••11111a1e1m,..,..1D, pdallr. 

~on•llllcllld--dllllllloeuppaitprlailydn) 
D I. CtAIMOF LE880RFORDIICUIMl!ROF ALEAlll!S._ ____ _ 

l'llltllllfebJ-.1dlh ... lUllllalan8l2(4)dthtAo.parlbdllldllllldlnafalllwl: 
'""" ,,.,.,,..,. olllttolllm, __ tllt ....... upan.,.,. ,._,,,. ,.,.,,,, 

D C.8ECUREDWIMOF _____ _ 

Tllatln111P1111dU.dlllt,lhald_.oflhldlllllrvaiedatl alllllllly,pddllldwtllctl••IDla: (G/wtMlpddntlflle ................ ...,,,,. .... ___ ,,. __ ,,.,.,.,..,_,,.NOldy. ,,,,...,, . ..,,, ...... ~, 
CJ D. a.AIM BYFARMIR, FISHIRtlMORAQUACULTUflSTOF _____ _ 

1IIIII IW-,fflllrl1damundlrMIIClllan8U(1)olllleldfarlllellllll(dlfflllllllloll..._ ___ _ 
(Allldl laapJaflallll1GINlllfdllld.....,IIOlllpll.) 
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1CMW ENERGY INC. OUfflANDING INV01a5 UP10 Allfll9, 20Z0 
JUJALMUUlllo& 

IMJI INVOICE# l'OII INVOICEAMOUNr ,AIDDA11 INmlEST lllttratmld lntffelt- _,,,. OIMMI 
10 oo 10 34114 &023n a.azz,79 1 • • • 112..JU.19 
., 10 94551 102377 2• ... ,.,. 1 • • • 19.110.17 
IO 10 34551 102444 <1.125.0D • • • a ~ss.17 

1( 94551 102445 119.00 1 • • • Q.354.77 
1lll 1( S45IO 102446 -- 1 • • • 89 79L57 90 11 94562 102988 ....__~... "" 1 • • • 104721.17 
.., 10 34566 602319 I.BlL211 ..., 1 • • • 114.531.117 
:111 10 3458 102434 UIU.'JII "" 1 • • • 115.Sllt.67 
IO/D4/10 54584 102m a ID 1 • • • 124 113.27 
J7 "" 10 34175 602466 cm • • • 124 n,21 

1--~ .. ~lli~10;t--.;M8IIO~;.----jl--.;!102~455~-1----~"· ~-•~:~~~~~1t:~:::::::::::::~::::::::::::~:::::::::::::i::::::::::::i:::::1~2~1u~•~:2~.11H7 l---:"':!l::ll!l:':::10:f--.;SSOl:=:-1-+-f60::2~44::7:--+---=i21 ;.,_• 1 155.! 27.17 .,. "" 10 J50ll2 602454 -.u 1 • • • l!ili., 24.02 
2 H SSOl4 102457 UIO.OO rn 1 • • • 1u .. ,02 
S 1C Int. 401.27 «J8.27 • 165.242.21 

"'10 

"'10 
-10 
Jfi 10 

10 
2 710 
S 710 
"" 10 
St 10 
09 Ill 10 
lK II! 10 
Jl 1C 10 
llC 1 10 
JD 12 10 
91 12 10 
!ti nl/11 
2• 11 
21 11 

11 
11 11 
um.11 
JC OJ 1l 
29 IIA 1l 

90 M 11 
3 11 
IO 11 
"" 11 
90 11 
...., 11 
JO 11 
S• 11 
JI 1l 
JO 11 
lll 1011 
Zll 10 11 
JLlG 11 
IO 11 II 
5112.11 
U 0112 
11 0112 

21 12 
.., 12 
JO 12 
ilO 12 

SO 114/12 

510512 
90.,. 12 
91.07 12 
JI '1111 12 
2R 09 12 
:mm, 12 
SO 10 12 
3110 12 
21 U 12 
IO l 12 
IO 1 12 
Ill 1 12 
111 12 
90'111 13 
31 0113 

95949 
JSSSS 
35954 
95967 
:15371 
mn 

Int. 
95619 

Int. 
H214 

Int. 
SOil 

Int. 
Int. 
Int. 

37524 
Int. 
Int. 

SllM 
91115 

Int. 
91249 
91244 

Int. 
SIMO 

Int. 
Int. 

n,15 
S9'1' 
n,11 
39111 

Int. 
Int. 
Int. 
Int. 

40845 
Int. 
Int. 
Int. 

41551 
41552 

Int. 
Int. 

42309 
Int. 

42651 

Int. 
Int. 
Int. 
Int. 
Int. 

44272 
Int. 

44611 
Int. 

44167 
44912 
45911 

Int. 
Int. 

45511 
Int. 

102479 
102481 
602492 
102412 ,. 
602440 
602482 

I02486 

102503 

102510 

602520 

I025t5 
I0259I 

102104 
102105 

I02510 

I02'17 
102614 
102115 
502519 

602651 
102146 

602689 
502690 

I02U7 

&02709 

'°2n3 

802712 

602791 
102722 
502717 

602784 

10 1 
.00 1 
10 1 

.1111 7 
.. , 21111 7JI, D J 

s. ao .... 7 
5'U7 

915.11 

99551 
Jll,l5 UIDH17 

1014.0li 

1021.U 
120.,11.a 

1n,~.os 
1.4lUI 

14.1.71.00 llffl21t7 

515.tZ """""117 
1A21.67 

111.DS,!17 Ulm/17 

uu.os 

1,551.14 
L510.42 

91.550.CIO 

C.ffl.12 ,~nn,17 
1902.12 

1.575.51 
1712.11 

6.016.12 
5.157.02 

U00.64 
1907.05 

12-210.71 
13.031.07 

1!119.12 
2.012.12 u,u, 
UllS.57 

7711.U 

2.029.34 
UtS.90 
2.ou.21 
2.CIOll,27 
2019.07 

1356.CIO 
2.090.15 

94.107.96 
Z.034.05 

2.138.00 
12.291.12 

5211.62 
2.227.36 

Jn.-.-.22 
· 2.550.77 

«111.27 
a.2, 
«11.27 

155.SS 
152.JJ 
IS2.lJ 

JlllS6.JJ 

li,005.2J 

7.031.21 
&455.M 
&455.2' 

UIJ,llJ 

--JU66.tl 

U.120.JZ 
J&GD.U 

J.._GD.U 
J<f.eo..54 
J4GD.U 
Jli.Ott6.JZ 
J7. ..... 7J 

21.SSJ,Ja 
21.SSJ.JI 
2J.55J.JI 
2JJSJ.IU 
2S2SU6 
27.JJ0.66 
27.JJ0.66 
27.JJO.ISIS 
:l!JOJ0.41 
J Of2.f0 
J OU.liO 
J ,a17 
J U6.J7 

J-c,&fl.52 
U.BJ,42 

4J052.97 
.U.O!Z.97 
4SHJ.JZ 
olS.JO.JZ 
•7.J77.J7 
47.J77.J7 
47.J77.J7 
47.J77.J7 
G«M.SJ 
S1.NUZ 
51.l&UZ 
SUJS.69 

214 ...... 59 
2""'"9551 
299445.69 
>&&.GIIJ,19 
219 ....... 
2ftS1U9 
299..uo.26 
302140.26 
303126.17 
901.447.21 
- .... •.87 
..._732,02 
!O!l 741.o& 
'10764.AS 
S1L716.12 
432.104.00 
439129.05 

441130.03 
441665.65 
45• nu.,32 
411.129.19 
410.130.62 
4n.41U7 
476.11555 

4n,661.&1 

4712SU1 
SlR.719,11 
sn.-.2, 
531.7:SUS 
540634.27 
542209.85 
549992.46 

547194.91 
559711.03 
559.-.os 
56U4U9 
569255.79 
56510759 
sn311.11 
590.!57.31 
5!12.ln.20 
594 n,32 
515,!529.21 
597946.85 
IIOS.OS7.!17 

I07,Ql7.S2 
609.IJl8.l2 
611.152.AS 
613161.10 
615244,n 
618I00,77 
618690.12 
653.591.88 
655632.lB 
658,510.19 
740.862.0S 
74'14U7 
741571.0, 
750.891.42 
759175.64 
756,421.41 
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"'' 
,,_ 

'""'"--DA1E INVOICE# """ INIIOICE AMOUNT ,AIODAJE INTflfEST lnNtat-ld II t-- ....,_,. OWIMII 
nuunu Int . l.5 . ,. ~· . .....-.,, 
) 11181 Int. 2 '21.17 ,UJ4.4' . 71, ..,.._17 
mmanl 4656' &02772 7711.12 . ,u1, ... . ,&an• ~ 

t/J/ft4/t ,I • :1· .I ,~ . ,u .. 15rll 2 596.14 ,.,, . . , ... .. "' .... Ill 'II !171.1111 ........,.., . &U . 774.557.55 .., 
"'ii Int. 2 SS0.02 57.067. . m111.S7 ... 47J80 I027.83 23.314.16 . 57.otl7. . IIII0.41L u ,13 int. 2.s».o IU!ZBO . I0UJUO ... ,111 478JS &02617 UUAcl7 __,.,. aw.,o 83SA2L47 .. ,,,. 1111. 2 • ,J 7.USO.IJ . RH, • • II() 

09 13 480 II lBI ~-· ,1, . 72.JSO.llJ . 141.110.IO 
ttJ 1119 Int. 2.847.41 1511&14 . ....... 21 
s 1 13 Int, 2776.96 77.f'UI . 14 r.All • 
I l 19 Int. 2.178.96 IID.ASl.8 . iO,! :1•.1 
1 1 13 49092 10212 719. •• """"'"'II . 80.854.Z.S . 151 n ... .111 

'1 I 2 795.55 IJISG.IJ . 155.AD.A 
111• lllt. 2 900.68 BUS0.49 . 156790.10 

HI 14 Int. 2910.54 814'1.0l . 159840.IS 
IL 1• Int. 2.792.01 »..lf.t. I . _ ,.ll, ·'"' .tO/O 14 Int. . n . ,. . 165, IQ • 
l& 14 §11941 7 R'J' , CJD 15 •. • '4 . 11611,1 
11. .,., 14 2.144.8 ,. . 170972.11 
"" 1111 14 Int. 2.951.92 .JOQl2&41 . 179,SUl!I 

Int. 2879.20 J01.7ff.lS& . . ........ 
'1• In. ,a ,, 

IOf.778.42 . 17970.03 
'1 Int. 29U.IS JClf.757.27 111a77UI 

! '1 14 2224 9L014.72 . Jot 757.27 979715.50 
'l 1,1. . t• 11 .M . !176.911.U 

90 1 14 52571 "8111 UJUIU. '5 - JJ IID.SJ . 1.nm 16U6 
:so 1114 52574 ,. ,Cllli.lDIU: JJ IID.SJ 117415U 6 
!II ll '1 5.•• . li6ll. . ... i...95 311 
IO L1 '1 2577 D.n7. ll!IIIHffli Jl ,-. 1252.334.86 

JQj Ll'U 2580 --..U'IJID CISlllllll . Jl EG. 1--m.2, ... 11 14 I~ .., ••• ,_,.Ill . l.5"°-000.33 
21 l l 14 5 :!I "1/d W/JO/JS n.., ... ...,.,.,.,. . Jl .. 7.50 1MS!l79.03 
IQ L2 ·• 

,, , .. . Jl t87.50 . 1 4117 3111.03 
30 1214 5 ,. l'llll2AJIV!5 . I .!lo .Ill . ,.All! 
!Cl 12 14 52761 .,,i,, Jnmu'JS . JJ t87.50 . 1.515147.03 s• ,., A Int. ........ ., 557.'5 . 1.520.41&.III 
01 14 15 1194 rldflli WU . J2 557."6 . 1.52 •• JIii 
01 22 15 5"" 1 "1/dUl 01: . 12 557."6 . l.5! .l!I 

"'""' CJII """"" llUD 121 557."6 . l.SJ6ml!G 
II •511 !lllll I'll '" .,, . J :11 '~ :"6 . 1,-,,11~.19 

S1 11 .s Int . 5165.25 u 722.71. . 1.550 278.A4 ,2 IC • SU """n,urang JZ 722.71 . 1.557576.39 
27 02 15 ,,, rC16/mua J2 722.7J . 1.57U17.84 
27 02 15 35 .......... J2 722.71 . tom a71.64 

12 • 336 13.532.(15 12 722.71 . 1--zou9 
27 ,, ,JJ a.am ~- 1~ 722.71 . 1&01111.11 
27 » l JS41 924.41 J2 722.11 . L602.0JU7 

m1 •3344 25.At3.00 J2 722,7J . U2752U7 
27 0 1 ,, ,.~M. ! . J2 722.7J . l.&15.AU, 
27 0:, 1 3400 u .00 J2 722.71 1.639955.IJ 

l S401 l'Old DIIUDIU'Jf 125 722.71. . 1&U 1711 
27 D 15 ,,... 1,.102. ii . J'S. '1 . ,.-,.ml 
27 0 15 14 4969.~ . 125.722.71 11565050.16 

I> l 141 S4 709 rlll . J2!722.7J . 16197IO.S4 
21 0 15 5.lln.11 JJO.: tall. 1 . 1 705027.IM .., 15 Int. 5.291.16 •-22J.28 1 710-]gJ!l ..... 5!1991 S41.G4 . JJ&22J.21 . 1710IOU 5 
ID Ill !WI ~ 58_4 • 21 . lK . I !8 . 1769.IBl,15 
ID'1M 1,1. 5.110.19 :42.,111.• . 1,774,1441.34 

,o 5"[8 u II . 142., ~J .• . Lm972.40 
JI I. 5 135.11 1'7-51 L783.I07.S1 .. " .. ..... 06 lll!J2&5.f . 170 . 7.57 
1: ,: '"· s.au ... JSI.IJU.f . l 117 

1 15 Pevnutnt 2.65&.73 15 "67.17 1.7 .JD 
JI 1111, 15 Int. J 739.10 J5't10U7 . 17 .IO 
!Cl 0, 15 sass.so J7.°'2.2' . 1.: II 1B 
02 10 15 P•-• 426A2 17. ...... 51 ...... 'ID LI 5.1 ~ 
11 I s.: "ll, l 11l 1~ .44 

3011 15 Int. 5711.29 JI;.~ u u 
91/12/15 Int. 5,545.13 J.ff ll, ,. 1.692, lft1. 
31/01/16 :,, lt:iJ JM,111 15 ,1.a, .OI 
2t/02/16 Int. 5,396.8& 200,J .... J 17 . .. 
Sl/OJ/16 Int. 5,717.40 205,116.lJ 1,709,935.84 

iu/04 .a .. 5,111 II !l IJ. 1,715,142.40 
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ACCl/fflUIGIWIJ -OAJ'E INVOICE# ""' INVOICE AMOUNr PAJDDAJ'E INTERtsr lnttredmld ,,.,.,.._ ,,_ 
OWING 

m/fYS/16 Payment clcl 18060 939.80 ZU.7JJ.07 Sl,121.40 1,682,158.80 
91/0,5/16 Int. 4,l!OB.65 2J1,UJ.72 1,686,717 AS 
90/06/11 Int. 5,73().39 .uJ,071.JJ 1,692,497.84 
11/07/11 Int. 5.5&1.98 D44JUt 1,698,062.22 
Sl/06/16 Int. S 768.76 2.N,405.25 1,703,830.98 
90/09/16 Int. 5788.S6 Z40,JtUJ 1,709,619.34 
at/10/11 Int. 5,&20.67 .245,IJ4.Z7 1,715,240.00 
90/11/11 Int. 5,827.12 ZSJ.64Ut 1,721,067.12 
&1/12/11 Int. 5,651.30 ZS7,Ztt.8 1,72&,nSA2 
90/01/17 Payment clcl 185S9 5,676.91 ZIZ,975.60 25l,5IU4 1,475,865.79 
91/01/17 Int. 1811.23 Z6J,J65.8.f 1,476,055.02 
2!/02/17 Pavn1ent Wlretnnsf. 4,185.53 Z67,J5US 107,240.40 1,373,000.14 
28/02/17 Int. 752.33 Z64JQU8 1,373, 752A7 
31/03/17 Int. 4,666.99 Z71,77D.68 1,378,419.47 
90/04/17 Int. 4,531.79 Z71,JOZ.47 1,982,951.26 
91/(15/17 Int. 4,691.25 Z&t000.7J 1,387,649.50 
fD/06/17 Int. 4,562.14 ZBf,KZ.85 1,992,211.64 
Sl/07/17 1111. 4,nt.71 29J,29Z.SS 1,H&,941.34 
Sl/08/17 Int. 4,745.77 ZH,CUS.JJ 1,401,U7.12 
90/09/17 Int. 5,184.92 JOJ.ZZZ.65 1,406,871.44 
Sl/10/17 Int. 5,376.95 JOf,SIUO 1,412 248.19 
90/11/17 Int. 5,225.98 JJJ.IZZ.H 1,417,471.77 
90/11/17 2925 603464 .::_ .:;;:.1mu4.11 .... ; . JJJ.IZZ.H 1,746,846.40 
31/12/17 Int. 1,176.30 JJ&GUI 1,753,522.70 
Sl/01/18 Int. 1,701.U JZS,ZOUO 1,760,224.52 
28/02/18 Int. 6,076.39 JJJ.Z77.ff 1,766,300.91 
ot/03/18 aaV1Mnt 1.959.87 SJJ,ZJ7.J& - m.aao.m 1,688,260.711 
Sl/03/18 Int. 4,370.98 JJ1,QIU4 1,112,151.71 
06/04/18 DaVIMnt 1,252.08 ~-4Z 

_, IUOO,CID 1.I0S,88S.84 
90/04/18 Int. 4,745.74 Je,808.J& 1,608,629.58 
02/05/18 """""'nt 316.65 144,00Z.BJ ....,4.11 1,449,ISUO 
Sl/(15/18 Int. 5,540.45 J.ft,UJ.Z& 1,455,192.05 
19/06/18 5000 603697 1,600.08 . J.ft,Sff.Z& 1,456,792.11 
SCl/06/18 Int. 5,382.22 JU,,925.48 1,462,174.35 
ot/07/18 5272 603751 739.02 . JS4,tZS.48 1,462,91'.17 

20/07/2018 5478 603678 36,436.00 . JS,f,925.48 1,499,349.17 
Sl/07/18 Int. 6,209.U J&J,JJ4.71 1,505,SSUO 

30/08/2018 5885 603678 5,100.28 . J&J.JU.7J 1,510,158.88 
Sl/08/18 lnL 6,393.47 J67,5ZB.JB 1,517,052.35 
30/09/18 lnL 1,234.46 J7J,7&Z.&4 1,523,286.81 
31/10/18 Int. 7,115.IS JI0,87&27 1,530.~.44 
26/11/18 sett!tment 113,000.00 JI0,87&Z7 US,000.00 1,530,402.44 
30/11/18 lnL 6,918.26 J81,7H.SZ 1,537,320.69 
11/12/18 lnL 7,181.18 D4,977.71 1,544,501.88 
31/01/19 Int. 7,214.73 «IZ,192.44 1,551,711.11 
28/0l/19 Int. 6,546.97 4111!,7Jt.40 1,558,20.57 
Sl/03/19 Int. 7,279.01 4Jlii01B.4Z 1,565,542.59 
30/04/lt Int. 7,077.11 423,095.SJ 1,572,619.70 
Jl/t15/19 Int. 7,546.07 4.f0,441.&0 1,579,915.77 
90/06/19 Int. 7,142.31 07,SIIUJ 1,587,108.08 
04/07/19 9331 1890059 318,tsl.18 . 4J1,58.f.!IJ 1,906,0SU& 
04/07/19 9332 1890067 28,971.70 . 4J7,58.f.9J . 1,915,012.96 
04/07/lt 9334 1890052 40,098.8 4J7,58.f.tJ 1,975,051.85 
31/07/19 Int. 7,413.75 444,997.&6 1,982,465.60 
ot/08/19 Payment allt966 2,152.38 441,JS0.04 1,784,052.51 
09/08/19 Pmt. Interest . 447,150.04 . 1,714,052.51 
31/08/19 Int. 5,914.26 453,064.JIJ 1,761,916.77 
05/09/19 Payment a11t967 1333.54 454,Jt7.8.f 111U88.10 1,588,613.60 
OS/ot/19 Pmt. Interest 20,000.00 454,D7.8J 1,568613.60 
30/09/19 Int. 5,909.16 480,J0&.99 1,574,522.76 
03/10/19 10341 2,981.20 8,541.25 451,848.24 1,581,047.21 
Sl/10/19 Int. 6,645.19 475,0UJ . 1,592,690.40 

26/11/2019 10999 603907 5,247.72 6,239.86 48J.7JJ.zt 1,604 177.911 
30/11/19 lnL 966.90 ~88.Jt 1,605,144.88 

N:\24 • Adminlstration\Accounts Receivable\COLLECTION\KMW ENERGY\STATEMENT AS OF 2019,09.30.xlsx 



55

OAff 

11/12/19 

31/12/19 

81/01/20 

o,/OJ/J0 

29/m/211 

17/05/20 

24/03/20 

24/03/20 

24/03/20 

24/03/20 

04/0t/20 

04/30/20 
05/3~ 
06/24/Jr. 
06/25/20 
06/I0/20 
07/17/20 

l'IIINCINL 
INTUal' 

TOTAL 

Notes: 
INTEREST 
INTEREST 
INTEREST 
INTEREST 

INI/OICEI POI INVOICE AMOUNr 
11154 1890054 515,620-17 

Int. 

Int. 

11,n 1,174.00 
Int. 

12122 531,862.ilO 
12187 98,511.14 

12188 10,175.12 

1218 43,329.85 
12190 151,057.75 
Int. 

Int. 

Int. 

Int. 

Pavment for KMWUM!tl 

Int. 

Int. 

Totlls l,657,7t5.96 

4%annual 
4.5 % annual From Sept 2017 to June 2018 
5% annual From July 2018 to Sept 2018 
6.5 % annual From Oct 2018 to present 

PAIDDATE 
11ccum111 ...... 

INTEREST lntelUtoald lnrmut~ p,mnent, OWING 
2,902.45 485,600.U l ,923,t67.SO 
5,507.49 4'.f.Jll&JJ 1,929,174.99 
9,01U5 ~JJt.76 1,938,186.62 

876.17 50Q99UZ 1,940,231.78 
7,101.48 504597.40 1,947,8'8.16 
4,989.67 .su,m.o, 2,484,690.13 
1,620.84 514207.fO 2,585,822.20 

514207.fO 2,595,197.32 

514207.to 2,640,027.17 
516,207.to 2,778,084.92 

6697.85 521,905.75 . 2,784,782.77 
8,812.U 5JJ,7l7.17 . 2,793,594.89 

13.D49.53 .544.767.41 2.m6,6'4.4S 
10,150.06 55f,9J7.4S . 2,816,794.48 

.554117.48 500,000.00 2,316,794.48 
1,745.53 554662.99 - 2,318,540.01 
5,999.27 56Z,f02.27 2,324,479.29 

562,602.27 40,000.00 1,855,918.M 

1,111,an.oa 
SD,802.27 

2,U..479.29 

N:\24 • Admlnlstratlon\ACCounts Recelvable\COLLECTION\KMW ENERGY\STATEMENT AS OF 2019.09.30.xlsx 
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. ACOl■l8810NS\ ETC. ONTARIO 

Estate File Number: 35-2638321 
Court File No.: 35-2638321 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

(IN BANKRUPTCY AND INSOLVENCY) 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL 
OF KMW ENERGY INC. 

AFFIDAVIT OF ERIC BERTIL ROSEN 
(sworn April 24, 2020) 

I, ERIC BERTiL ROSEN, of the City of London, in the Province of Ontario, MAKE 

OATii AND SAY AS FOLLOWS: 

1. I am the Chief Executive Officer and a director of KMW Energy Inc. ("KMW" or the 

"Company"). The facts set forth herein are within my personal knowledge or determined from 

the face of the documents attached hereto as exhibits and from information and advice provided to 

me by others, which I verily believe to be true. 

2. On April 11, 2020 (the "Filing Date"), KMW filed a Notice of Intention to Make a 

Proposal (''NOi") pursuant to section S0.4 of the Bankruptcy and Insolvency A.ct, R.S.C. 198S, c. 

B-3, as amended (the "BIA"). MNP Ltd. was named proposal trustee in the NOi proceeding (the 

''Proposal Trustee"). A copy of the certificate of filing of the NOi is attached hereto and marked 

as Exhibit "A". 

3. This affidavit is made in support ofKMW's motion for an order, among other things: 

Doct47S7017v5 
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(a) authorizing the Company to enter into an interim financing tenn sheet dated April 

24, 2020 (the "DIP Term Sheef') with 27S1602 Ontario Inc. ("2751'1, approving 

the DIP Tenn Sheet, and granting 27S.l in its capacity as lender under the DIP Term 

Sheet (the "DIP Lender'') a second ranking charge on the Company's property, 

assets and undertakings (collectively, the "Property") as security for the 

Company's obligations to the DIP Lender under the DIP Term Sheet; 

(b) authorizing the Company to execute a stalking horse asset purchase agreement 

dated April 24, 2020 (the "Stalking Hone Agreement') between the Company 

and 27S1, in its capacity as stalking horse bidder (the "Stalldng Hone Bidder"), 

and approving the Stalking Horse Agreement; 

(c) authorizing the Proposal Trustee to conduct a sale process as described below (the 

. . 
( d) approving a first ranking charge over the Property in an amount not to exceed 

$150,000 in favour of the Co.mpany's legal counsel, the Proposal Trustee, and the 

Proposal Trustee's legal counsel (collectively, the "Administrative 

Professionals") to secure payment of their reasonable fees and disbursements; 

( e) approving a third ranking charge over the Property in an amount not to exceed 

$50,000 in favour of the Companfs directors and officers to indemnify them 

against obligations -and liabilities that they may incur after the Filing Date; and 

(f) approving an extension of the time for the Company to make a proposal to its 

creditors. 

DooM75701M 
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BUSINESS AND OPERATIONS 

4. KMW is an ~tario corpora~on that carries on b~iness in London, Ontario. I am the sole 

member of the.board of directors. Oeny Higgins and I are the only officers of KMW. A copy of 

the Corporation Profile Report for KMW is attached hereto and marked as E:lhlblt "B". 

S. For approximately 33 years, KMW has been a leading designer, developer and supplier of 

the components ·of biomass combustion system boilers and heaters. Biomass is an environmentally 

friendly, sustainable energy source that comes from a number of resources, including plant 

materials, residues from forest industries, by-products from wood remanufacturing, and 

agricultural residues and waste products. Biomass can produce electricity, heat, liquid fuels, 

gaseous fuels, and a variety of use~ chemicals, inciuding those currently manufactured from 

fossil fuels. 

6. KMW custom designs and supplies the components of complete biomass boiler systems 

including fuel handling, combustion systems, heat recovery boilers, and emission control systems. 

KMW also supplies complete Combined Heat and Power (CHP) plants including steam turbines, 

Organic Rankine Cycle (ORC) turbines, condensers and cooling systems. 

7. KMW bas supplied boiler systems to sawmills, hospitals, schools, pulp and paper mills, 

power utility plants, co generation facilities, district heating systems and greenhouses to customers 

in North, Central, and South America, as well as Europe and Australia. KMW works closely with 

its customer's project management teams, engineering staff and professional advisors to evaluate 

and implement biomass energy projects. 

8. KMW purchases. ~l components from third party suppliers across the globe. KMW 

manages the assembly and installation of the components on site for its customers. Once assembly 
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is complete, KMW provides training and support to its customers in the operation of the turbines 

and boilers. 

9. KMW carries on business from a leased facility located at 275 Colbome Street, London, 

Ontario (the "Premises"). KMW is current_ in all payments to its landlord under its lease for the 

Premises, other than for A~ 2020. 

10. As of April 11, 2020, the Company employed 12 non-unionized employees and one 

independent contractor project manager. KMW does not have an employer-sponsored pension 

plan for its employees. 

11. KMW cmrently has six (6) ongoing projects at various stages of completion. KMW's 

assets are primarily comprised of contracts, accounts receivable, work-in-progress, proprietary 

engineering designs and software code, and goodwill. 

SECURED CREDITORS 

12. KMW has no operating lender. KMW has two secured creditors, 2751, which is a party 

related to 462673 Ontario Inc. c.o.b. as Nor-Arc Steel Fabricators (''Nor-Are'') that took an 

assignment of the debt and security owed by KMW to Nor-Arc, and Liberty Mutual Insurance 
.. 

Company ("Liberty Mutual''). Atteched hereto and marked as Emibit "C" is a copy of a search 

result obtained by the Company's legal counsel, Chaitons LLP ("Cbaitons"), from the Ontario 

Personal Property Security Registration System in respect of registrations under the Personal 

Property Security Act (Ontario) current as of April 24, 2020. 

Doel471S7017vl 
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Nor-Arc and 21s1 

13. Nor-Arc carries on business in Earlton, Ontario as a fabricator of mining and industrial 

equipment. KMW and its predecessors have been a customer ofNor:-Arc for over 30 years. Nor

Arc primarily supplies combustion chambers and fabrication services to KMW. 

14. As at March 24, 2020, KMW was indebted to Nor-Arc in the amount of $2,778,084.92 (the 

"Secured lndebtedneu"). This amounts represents the sum of outstanding invoices and interest 

owed by KMW to :Nor-Ar.c from the period of April 2010 to March 2020. KMW has . . . 

acknowledged that the Securec:l Indebtedness was owing to Nor-Arc in an Acknowledgement of 

Debt and Security dated April 9, 2020 that I executed on behalf of KMW, a copy of which is 

attached hereto and marked as Exhibit "D,,. 

15. KMW historically paid i~ invoices to Nor-Arc in a timely manner. However, KMW's 

business was negatively impacted by the Great Recession of2008-2010 and, as a result, by April 

2011, KMW owed approximately $538,075 to Nor-Arc in unpaid invoices. At that time, Nor-Arc 

requested that KMW provide security for payment of the outstanding amount. 

16. Pursuant to a genel'al security agreement dated April 12, 2011 {the "GSA"), KMW granted 

to Nor-Arc a security interest m·a11 of its property, assets and undertaking as security for payment 

of all present and future debts, liabilities and obligations ofKMW to Nor-Arc. A copy of the GSA 

is attached hereto and marked as Exhibit "E". 

17. By early 2019, KMW owed Nor-Arc approximately $1.0 million. However, as is described 

in greater detail below, KMW's indebtedness to Nor-Arc has increased during the past two years 

in connection with the ORE Project (as defined below) and other projects. 
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18. As noted above, the Secured Indebtedness and the GSA have been assigned by Nor-Arc to . . 
2751 pursuant to an aasig~~t agreement dated April 20; 2020, a· copy of which is attached hereto 

and marked as Exhibit "F". 

LibenY Mutual 

19. Liberty Mutual is a secured creditor of the Company as it issued a performance bond in 

connection with a c.ontract dated December 6, 2016 between KMW and Georges River Energy, 

LLC (11GRE") (the "GRE Contncf') for the design and supply of a complete biomass energy 

system to generate 8.SMW of electric power, including turbine, generation and cooling tower (the 

''GRE Project"). A copy of the ORE Contract is attached hereto and marked as Exhibit "G". 

20. ORE carries on business in Searsmont, Maine and is a subsidiary of Robbins Lumber, Inc. 

('Robbin• Lumber"). Robbins Lumber owns and manages 30,000 acres of forest and operates 

mills on a 40-acre site in Searsmont 

21. KMW was req,uired to obtain a performance bond with respect to its obligations under the 

ORE Contract. On December 13, 2016, Liberty Mutual, as surety, issued a Performance Bond for 

Procurement Contracts in the amount of $6,412,500 in favour of ORE (the "Performance Bond''). 

A copy of the Performance Bond is attached hereto and marked as Exhibit "H". 

22. In connection with the Performance Bond~ KMW, myself, Gerry and Nor-Arc (collectively, 

the "lndemnitora") executed. two agreements in· favour of Liberty Mutual: an Indemnity and 

Security Agreement dated December 16, 2016 (the "Indemnity and Security Agreemenf'); and 

a General Indemnity Agreement dated December 16, 2016 (collectively, the "Indemnity 

Agreements"). Copies of the Indemnity Agreements are collectively attached hereto and marked 

as Emlbit "I". 
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23. Pursuant to the. Indemnity ~ents, each of the Indemnitors agreed to indemnify 

Liberty Mutual with respect to any liabilities it may incur in connection with the Performance 

Bond. 

24. Pursuant to the Indemnity · and Secmity Agreement, the Company granted to Liberty 

Mutual a security interest in all of its property, assets and undertaking as security for its obligations 

to Liberty Mutual. 

2S. Nor-Arc executed the Indemnity Agreements as it was to supply components to KMW with 

respect to the ORE: Contract and was to receive a share o_f KMW's net profits from the ORE 

Contract. 

OTHER CREDITORS 

Government Remittances and Amounts Owed to Employees 

26. As at April 6, 2020, KMW was current with respect to all amounts owed for government 

remittances and all amounts owed to its employees, excluding certain employee expense reports. 

Unsecured Creditors 

27. As at April 6, 20~0, KMW owed its trade creditors approximately $4.3 million. This 

amount does not include any claims that parties may have in relation to the Performance Bond and 

the Indemnity Agreements (as defined below). 

FINANCIAL DIFFICULTIES 

28. KMW's financial difficulties are primarily attributable to the ORE Contract. 

29. At GRE's request, KMW sought out new suppliers of turbines to reduce the cost of the 

ORE Project. ·As a result, KMW contracted-witQ a company Buffalo Turbine based in Brampton, 
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Ontario for the supply of a turbine manufactured in India to be used for the ORE Project. KMW 

had no existing relationship with this manufacturer. · 

30: The turbin~ was delivered hi_April 2018 and the biomass energy sy.stem was assembled 

through the spring, s~er and fall of 2018. The turbine did ~ot function as required by ORE. 

From July 2018 to March 2020, KMW spent approximately USSl.688 million of its working 

capital in attempting to repair the turbine. 

31. Notwithstanding the significant time and money expended by KMW, the turbine still does 

not function properly. As a result, ORE has threatened litigation against KMW and has not paid 

to KMW the remaining US$2,463,907 million owed to it under the ORB Contract. ORE has also 

notified Liberty Mutual that it may declare KMW to be in default under the ORE Contract and . ; . 

make a demand -under the Performance Bond. ORE has not done so to date. 

32. ORB and KMW have engaged in settlement discussions_ in an effort to resolve the issues 

related to the ORB Project. Notwithstanding their efforts, the ~arties have been unable to come to 

terms on an agreeable settlement. 

33. As a result of the issues related to the ORB Project, the Company has faced a liquidity 

crisis and it was anticipated that, without receiving interim financing and protection from its 

creditors, it would be unable to meet its post-filing obligations by April 30, 2020. 

34. On April 9, 2020, Nor-Arc demanded payment from KMW and served a Notice of 

Intention to Enforce Security (''NITES") pursuant to section 244(1) of the BIA. KMW agreed to 

waive the 10-day period under section 244 of the BIA. A copy ofNor-Arc's demand letter, NITES, . : 
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and the waiver I executed on behalf of the Company are attached hereto and marked as E:s:hibit 

35. On April 11, 2020, KMW commenced the NOi proceeding under the BIA for the purpose 

of conducting a process for the sale of KMW's business as a going concern. Prior to the filing, 

Nor-Arc had agreed to act as DIP Lender during the NOi proceeding and agreed to have a party . . 

related to it act as a stalking horse bidder in the sale process to be conducted by the Proposal 

Trustee. 

DIP LOAN 

36. KMW, with the assistance· of the Proposal Trustee, prepared a cash flow forecast for the 

time period commencing April 6, 2020 through to July 3, 2020 (the "Cash Flow''). The Cash 

Flow demonstrates that KMW will require additional funds to enable it to carry on business during 

the NOi proceeding and fund the Sale Process, working capital and the costs of the proceeding. A 

copy of the Cash Flow is attached hereto and marked as Exhibit "K". 

37. Nor-Arc, in its capacity as the proposed DIP ~nder, has offered to make available to 

KMW a debtor-in possession loan in the maximum · amount of $500,000 (the "DIP Loan") 

pursuant to the terms of th~ DIP Term Sheet, substantially in the form attached hereto and marked 

as Exhibit "L", to fund the cash shortfall anticipated in the Cash Flow. 

38. It is a fundamental term of the DIP Term Sheet that the Court grant an order on terms 

acceptable to the DIP Lender which, among other things, grants the DIP Lender a second ranking 

charge over the Property in priority to all other claims and encumbrances (the "DIP Charge"). 
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39. KMW believes that the terms of the DIP Term Sheet are reasonable in the circumstances 

and should be approved. In the absence of the DIP Loan, KMW will not be able to conduct the 

Sale Process and will be forced to immediately shut down its business and tile for bankruptcy. I . . . 
believe that the DIP I;,oan enhances the Company's prospects of making a viable proposal to its 

creditors, and no creditor will be materially prejudiced as a result of the granting of the DIP Charge. 

SALEPROCESSANDSTALKINGHORSEAGREE~ : 

40. KMW, in consultation with ~e Proposal T~e," and subject to the approval of the Court, 

developed the Sale Process. The Sale Process will be administered by the Proposal Trustee. As 

part of the Sale Process, KMW will enter into the Stalking Horse Agreement, substantially in the 

form attached hereto and marked as Euiblt "M" which establishes the floor price for KMW's 

business and assets. 

41. The Stalking Horse Bidder is prepared to purchase the business and assets of KMW on a 

going-concern basis pursuant to the terms of the Stalking Horse Agreement for a purchase price 

equal to: (i) SS00,000; (ii) any amounts ranking in pri~fity to the Stalking Horse Bidder's security; 

(iii) any amounts secured by the DIP Charge, the Administration Charge and the D&O Charge 

(each as defined below); ~d (iv) an amount of the Secured Indebtedness to be cancelled by the 

Stalking Horse Bidder as it deems appropriate. 

42. It is anticipated that, if a sale of KMW's business and assess is completed pursuant to the 

Stalking Horse Agreement, the Stalking Horse Bidder will offer employment to most, if not all, of 

KMW's employees. 
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43. The following is a summary of the Sale Process and material milestones. All tenns not 

otherwise defined hei:e~ shall have the meaning assigned to such terms in the Stalking Horse 

Agreement: 

(a) The Sale Process will be commenced immediately following the date of the order 

approving same {the "Sale Proee11 Approval Date''). 

(b) within five (5) business days after the Sale Process Approval Date, the Proposal 

Trustee will contact parties identified by the Company who may be interested in 

purchasing the business and/or assets of the Company and any other parties 

identµied by the Company and the Proposal Trustee as potentially interested in 

purchasing the assets of the Company. The Proposal Trustee will provide a teaser 

summary ofKMW's assets in order to solicit interest. The Proposal Trustee will 

obtain a Non-disclosure Agreement ("NDA,,) ftom interested parties who wish to 

receive a Confidential Information Memorandum ("CIM'') and undertake due . . 

diligence. Following the execution of an NOA, the Proposal Trustee will provide 

access to an electronic data room ("Data Room") and a template asset and purchase 

agreement to prospective purchasers. 

( c) Within se:v,en (7) qusiness days of the Sale Process Approval Date, or as soon 

thereafter as is practical, the ~roposal Trustee shall (a) publish a notice advertising 

the opportunity in the National Post and/or such other trade publications or other 

publications as the Proposal Trustee may deem appropriate or advisable, and (b) 

post the opportunity on its website. 
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(d) The Biel 'deadline for prospective purchasers will be May 29, 2020, subject to the 

Proposal Trustee, in its discretion, extending the date for no more than 10 days not . . . 

to surpass June 8, 2020 (the. "Bid Deadline"). 

(e) A Qualified Bid must be accompanied by a cash deposit of 10% of the purchase 

price and must be equal to or greater than the sum of the indebtedness owed to the 

Stalking Horse Bidder, the DIP Loan, the amounts secured by the Administration 

Charge and the D&O Charge, and any other priority payable amounts. 

· (t) If no Qualified Bid is received by the Bid Deadline ( other than the Stalking Horse 

Bid), the Auction will not be held. 

(g) If more than one Qualified Bid is received by the Bid Deadline, the Proposal 

Trustee shall extend invitations to all bidders who submitted Qualified Bids and to 

the Stalking S:orse Bidder to attend an Auction. The Auction shall be held at 10:00 

a.m. on the second (2M) Business Day after the Bid Deadline by teleconference, 

video conference or other form of electronic telecommunications, as the Proposal 

Trustee may deem fit. 

(h) The Proposal Trustee shall conduct the Auction. At the Auction, the bidding shall 

begin initially with the highest Qualified Bid and subsequently continue in 

multiples of $50,~0, or such other amQunt as the Proposal Trustee determines to 

facilitate the Auction. Additional consideration in excess of the amount set forth 

in the highest Qualified Bid must be comprised only of cash consideration (which, 

for clarity, may be satisfied by way of credit bid by the Stalking Horse Bidder). 
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The format and other procedures for the Auction shall be determined by the 

Proposal Trustee in its sole discretion. 

(i) The Winning Bid shall be either: 

(i) in the event that no other Qualified Bid is received by the Bid Deadline, the 

Stalking Horse Bid; 

(ii) in the event that multiple Qualified Bids are received, following the 

conclusion of the Auction (if applicable), the party submitting the highest 

and best offer through the Auction, which the Proposal Trustee is satisfied, 

· acting reasonably, is capable of being completed as required by the Sales 

Process Order. 

G) As soon as practicable after determinati9n of the W'J.DDibg Bid, the Company will 

make a motion to the Court for an approval and vesting order in respect of the 

Winning Bid and the underlying purchase agreement 

ADMINISTRATION CHARGE 

44. In order to protect the fees and expenses of each of the Administrative Professionals, KMW 

seeks a first ranking charge on the Property in an amount of $150,000 (the "Administration 

Charge"), ranking in priority to all claims and encumbrances. 

45. I believe that no creditor will be materially prejudiced as a result of the granting of the 

Administration Charge 
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D&OCHARGE 

46. As part of the NOi proceeding, KMW is seeking a third ranking charge on the Property in 
.. . 

favour of their directors and officers in the amount not to exteed $50,000 (the ''D&O Charge'') 

ranldq in priority to all other claims and encumbrances, with the exception of the Administration 

Charge and the DIP C~e, as secwity for the possible liabilities that may be incurred by the 

directors and officers of the Company after the Filing Date, including wages, vacation pay, and 

source deductions. · 

47. The Company does not have an existing insurance policy with respect to directors and 

officers liabilities. 

48. There is a risk that without the D&O Charge, KMW's directors and officers might resign 

from their positions, which wouldj~pardize the NOi proceeding. The Company, in consultation 

with the Proposal Trustee, believes that the quantum of the proposed D&O Charge is reasonable 

given the circumstances. · 

49. I believe that no creditor will be materially prejudiced as a result of the granting of the 

D&OCharge 

STAY EXTENSION 

SO. I have been advised by Sam Rappos, a partner at Chaitons, that under the BIA, the period 

for KMW to file a proposal will expire on May 11, 20~0. The Company is acting in good faith 

and with due dilig~ce in seeking to preserve its business on a going concem basis for the benefit 

of all of its stakeholders. 
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S1 In order to commence and advance the Sale Process, KMW is seeking an extension of time 

to de a proposal for 4S days or until June 25, 2020. 

Without the extension, KMW will not be in a position to make a viable proposal to its 

c itors and will become bankrupt to the detriment of its stakeholders. In contrast. no creditor 

wi l be materially prejudiced if the extension applied for is granted. The extension is supported 

by the Proposal Trustee. If the extension applied for is granted, KMW would likely be able to 

e a viable proposal to its creditors following the completion of the Sale Process. 

S3 This affidavit is sworn in support ofKMW"s motion and for no other or improper reason. 

S om before me 
vi video conference call 

241h day of April, 2020 

4~ ..... 
RAPPOS 

ommissioner, etc. 
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AGREEMENT /7' 
(Ile: Preservation of Potential Estate t!farmr .. :.i.,... ... 1.00MM&iioiiii·~ 

THIS AGREEMENT (this "Agreement") is made as of July 7, 2020, by and between 27S1602 
ONTARIO INC. ("275Co") and MNP LTD., solely in its capacity as the trustee of the bankruptcy 
estate of KMW Energy Inc. and not in its pea'Sonal or corporate capacities (the "Trustee"). 

WHEREAS: 

A. KMW Energy Inc. (the "Bankrupt") was deemed bankrupt on June 26, 2020, having failed 
to file a proposal within the required timelines following the tiling of a notice of intention 
to make a proposal under the Bankruptcy and Insolvency Act ("BIA"), and MNP Ltd. was 
appointed as Trustee of the Bankrupt's estate (the "Estate"), subject to affirmation by 
creditors at the first meeting of creditors in accordance with the BIA. 

B. One of the assets of the Estate is a potential claim against Chola Turbo Machinery 
International Private Limited ("CTMI") pursuant to CMTl's global commercial warranty 
{the "Warranty") in respect certain machinery supplied by CTMI to the Bankrupt in 
connection with a project undertaken by the Bankrupt for Georges River Energy, LLC (the 
"Claim"). 

C. 275Co is owed in excess of $2,500,000 CAD {the "Indebtedness"). The Indebtedness is 
secured over the property, assets and undertakings of the Bankrupt in favour of 275Co (the 
"Security'') 

D. 27SCo has advised the Trustee that its counsel has analysed the Claim and believes that: 
(i) the Claim is potentially worth in excess of $5,000,000 USD; 
(ii) the Claim must be commenced by or before July J 0, 2020, in order come within 

certain Warranty deadlines and limitation periods, and thereby be certain of 
preserving the Claim as an asset of the Estate; 

(iii) the Claim should include Buffalo Turbines Inc. ("BTI") as a co-defendant; and 
(iv) in connection with the Claim it may be necessary to take certain ancillary steps in 

India, as CTMI is an Indian company. 

E. 275Co intends to waive its Security interest, held as against the Estate, and undertakes to 
file a proof of claim with the Trustee as an unsecured creditor of the Estate in advance of 
the first meeting of creditors. 

F. It is the intention that 275Co will seek a Court-ordered assignment pursuant to s. 38 of the 
BIA (a "Section 38 Assignment''). 275Co will be unable to seek and effect a Section 38 
Assignment in respect of the Claim prior to July J 0, 2020. 

G. 275Co has requested that the Trustee authorize 275Co's counsel, Loopstra Nixon LLP, to 
issue and serve a notice of action on behalf of the Estate in respect of the Claim by July I 0, 
2020, naming CTMI and BIT as defendants therein, substantially in the form attached 
hereto as Schedule "A" {the "Notice of Action"), for the purpose of preserving the Claim 



74

and providing a further 30 days for the Estate to commence a full proceeding in respect of 
the claim. 

H. The Trustee has agreed to authorize 275Co, through counsel, to issue and serve of Notice 
of Action, and such other steps as are contemplated herein, subject to the terms of this 
Agreement. 

NOW THEREFORE, in consideration of the foregoing, the mutual covenants herein, and for 
other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, 275Co and the Trustee (collectively, the "Parties,,) hereby acknowledge and agree 
as follows: 

I. Recitals - The Parties agree that, to the best of the Parties' respective knowledge, the 
recitals to this Agreement are true and correct 

2. Waiver of Security Interest - Notwithstanding that 27SCo is a secured creditor, 27SCo 
hereby waives its Security such that from and after the date hereof, 275Co shall constitute 
an unsecured creditor with a unsecured deficiency claim in the Estate and 275Co 
acknowledges and agrees that the recovery of any proceeds from the pursuit of the Claim 
as well as other claims held by the Estate will be shared pro-rata as between all unsecured 
creditors, including 27SCo, subject to and in accordance with, the provisions oflhe BIA. 

3. Undertaking re; Section 38 Assignment - 275Co hereby undertakes to, as soon as 
possible but not later than forty-five ( 45) days after the date hereof, seek, obtain and 
proceed with a Section 38 Assignment of the Claim. 

4. Authorization to Preserve Claim - The Trustee hereby authorizes 275Co to issue and 
serve the Notice of Action, which Notice of Action shall be satisfactory to the Trustee in 
all respects, on behalf of the Estate by or before July I 0, 2020, and to take such other steps 
in Canada or India, on behalf of the Estate, as Loopstra Nixon LLP may, acting reasonably 
and with the consent of the Trustee, deem to be necessary to preserve the Claim for the 
Estate in advance of a Section 38 Assignment of the Claim, including but not limited to 
making demand on CTMI under the Warranty and/or making demand on BTI (collectively, 
"Claim Preservation Stops''). 

S. Costs - It is expressly agreed by the Parties that the costs of issuing and serving the Notice 
of Action and any Claim Preservation Steps shall be borne solely by 27SCo, without 
recourse to the Trustee or the Estate (except insofar as such costs may be paid through any 
recovery following a Section 38 Assignment of the Claim). 

6. Indemnity - 27SCo and 462673 Ontario Inc. o/a as Nor-Arc Steel Fabricators hereby 
covenant and agree to indemnify, defend and save the Trustee harmless from and against 
any and all actions, causes of action, suits, demands, debts, dues, accounts, bonds, 
covenants, contracts, complaints, costs, claims, damages, losses or other liabilities arising 
from, related to or in any way connected with the Claim, the Notice of Action and Claim 
Preservation Steps. 
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7. Release - 275Co hereby hereby releases and forever discharges the Trustee from any and 
all actions, causes of action, suits, demands, debts, dues, accounts, bonds, covenants, 
contracts, complaints or claims which 275Co now has or may have in the future against the 
Trustee related to or in any way connected with the issuance and service of the Notice of 
Action by 275Co and any Claim Preservation Steps taken by 275Co as contemplated 
hereby. 

8. Governing Law - This Agreement shall be governed by and interpreted and enforced in 
accordance with the laws in force in the Province of Ontario. 

9. Successors, Assigns, etc, - This Agreement shall enure to the benefit of, and be binding 
on, the Parties and their respective successors and assigns. 

10. Entire Agreement - This Agreement constitutes the entire agreement between the Parties 
with respect to the subject matter hereof and supersedes all prior agreements, 
understandings, negotiations and discussions, whether written or oral. There are no 
conditions, covenants, agreements, representations, warranties or other provisions, express 
or implied, collateral, statutory or otherwise, relating to the subject matter hereof except as 
herein provided. 

I 1. Execution & Delivery - This Agreement, and any documents that may be required to be 
executed in connection herewith to consummate the transaction contemplated herein, may 
be executed counterparts, each of which so executed shall be deemed to be an original, and 
may be transmitted by e-mail, facsimile transmission or electronic transmission, and such 
counteiparts together shall constitute and be deemed an original. 

[Executions on separate page.] 
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IN WITNESS WHEREOF the parties have executed this Agreement as of the date first above 
wntten. 

Per: 

Per: 

• 

Per: 

2751602 ONTARIO INC. 

Name: Mario Leveille 
Title: Authorized Signing Authority 

I have aulhnrily to bind the Company 

462273 ONTARIO INC. o/a Nor-Are Steel 
Fabricators 

Name: Mlrioteveie 
T'lle: Authorized Signing Authority 

J have authority to bmd the Company. 

MNP LTD., solely in its capacity as the trustee of the 
bankruptcy estate ofKMW Energy Inc. and not in its 
personal or corporate capacities. 

Name: Sheldon Title 
Title: Authorized Singing Officer 

I ha'# authority to bind the Company. 
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SCHEDULE" A" 

Notice of Action 

[see allached] 
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Court FIie NoJN° du dossier du greffe: CV-20-00643727-0000 

"' ,, Thie Is Eldiblt .......... Al, .......... reletred to·ill ,,,e ft o1 .... biAr..A. .... L'-,,.Jff ................ . 
Court ~m ~ ,,._ ,,,,. ......... i.~:. ................... .. 

"T \. . Qo ONTA.RIO c:fa)' ol ............ ":All. .. ,7, ......................... , IO,.,,,,., 
. SUPERIOR COURT oF rosna.__ .... HH ... '1.:.. ~.. ... .. ................. , ..... . 

ACOMM .,EW-. 

KMWENBROY INC. 
Plaintiff 

-and-

CHOLA TIJR.BO MACHINERY INTBRNATIONAL PRIVATE LIMITED also known as 
CHOLA TURBO MACHINERY INTERNATIONAL PVT. LTD. 

and BUFFALO TURBINES INC. 

NOTICE OF ACTION 

TO TIIE DEFENDANTS 

Defendants 

A LEGAL PROCBEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiffs. The 
claim made against you is set out in the statement of claim served with this notice of action. 

IF YOU WISH TO DEFEND TIIlS PROCEEDING, you or an Ontario lawyer acting for you must 
prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, serve it 
on the plaintiffs' lawyer or. where the plaintiffs do not have a lawyer, serve it on the plaintiff's, and 
file it, with proof of service, in this court office, WITHIN TWENTY DAYS after this notice of 
action is ser:ved on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of America, the 
period for serving and filing your statement of defence is forty days. If you are served outside 
Canada and the United States of America, the period is sixty days. 

Instead of serving and filing a statement of defence, you may serve and tile a notice of intent to 
defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to ten more 
days within which to serve and file yom statement of defence. 

IF YOU FAIL TO DEFEND nus PROCEEDING, JUDGMENT MA y BB GIVEN AGAINST 
YOU IN YOUR ABSENCE AND WlTiiOUT FURTHER NOTICE TO YOU. IF YOU WISH 
TO DEFEND nns PROCEEDING BUT ARB UNABLE TO PAY LEGAL FEES. LEGAL AID 
MA y BB AV AILABLB TO YOU BY CONTACTING A LOCAL LEGAL AID omCE. 
IF YOU PAY nm PLAINTIFFS' CLAIM, and Sl,000.00 for costs, within the time for serving 
and filing your statement of defence. you may move to have this proceeding dismissed by the 
co'Urt. If you believe the amount claimed for costs is excessive, you may pay the plaintiffs' claim 
(t.01tm1.a, 
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Notice of Action 
Page2of6 

and $400 for costs and have the costs assessed by the court. 

TAKE NOTICE: TillS ACTION WILL AUTOMATICALLY BB DISMISSED if it has not been set down for trial or terminated by any means within five years after the action was commenced unless otherwise ordered by the court. 

Date ______ _ Issued by __________ _ 
Local Registrar 

Address of Court Office: 

330 University Avenue 
Toronto, Ontario 
M501B6 

TO: CHOLA TURBO MACHINERY INTERNATIONAL PRIVATE LIMITED 
No.4S/7, 
5th Floor, Tradecentre, 
Dickenson Road, 
Bangalore - S60 042, 
India. 

AND TO: BUFFALO TURBINES INC. 
380 Wellington St Tower B, 6th Floor 
London, ON 
N6A5B5 
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CLAIM 

Notice or Action 
Pa1e3of6 

1. The Plaintiff, KMW Energy Inc. ("KMW'') claims against the Defendants for: 

a. damages in an as yet unascertained amount for breach of contract, breach of 
guarantee, breach of warranty, negligence, negligent misrepresentation, wtjust 
enrichment and pursuant to the Sales of Goods Act, R.S.O. 1990, c. S. I ("Sale of 
Goods Act") and for contribution and indemnity for all amounts that KMW is 
required to pay to George River Bnergy LLC ("GRE''), the full particulars of which 
KMW undertakes to provide before trial; 

b. prejudgment and postjudgment interest on the above amounts in accordance with 
the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

c. its costs of this action, together with harmonized sales tax, on a substantial 
indemnity scale; and, 

d. such further and other relief as this Honourable Court deems just. 

The Parties 

2. KMW is a corporation incorporated pursuant to the laws of the province of Ontario with 
its registered head office in London, Ontario. 

3. The Defendant, Buffalo Turbines Inc. ("Buffalo Turbines''), is a corporation incorporated 
pursuant to the laws of Canada, with its registered head office in London. Ontario. 

4. The Defendant, Chola Turbo Machinery International Private Limited ("Chola''), is a 
corporation operating in India, with its corporate head office in Bangalore, India. 
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Background 

Notice of Action 
Paae4of6 

S. In 2016, KMW was awarded a contract by ORE to supply an 8.5-megawatt multistage 
controlled extraction condensing turbine and accessories ("Turbine"). 

6. KMW approached Buffalo Turbines to supply the Turbine. 

7. Buffalo Turbines advised KMW that Chola would be the manufacturer of the Turbine. 

8. It was agreed between KMW, Buffalo Turbines and Chola that, as a condition ofKMW 
ordering the Turbine from Buffalo Turbines, Chola would be required to provide KMW 
directly with a corporate guarantee in the amount of $392,370.00 USD ("Corporate 
Ouarantee"), a perfonnance guarantee in the amount of $196,185.00 USD ("Performance 
Ouarantee,,) as well as a global commercial warranty ("Warranty") with respect to the 
Turbine. 

9. KMW purchased the Turbine from Buffalo Turbines and Chola delivered the Corporate 
Guarantee, the Performance Guarantee and the Warranty to KMW. 

l 0. The Turbine was delivered to the construction site in Sears Mont, Maine, United States of 
America, in or a.round March of 2018. 

11. ORE has alleged that the Turbine cannot perform as l'e(luired. 

12. Chola and Buffalo Turbines were notified of the alleged issues with the Turbine and KMW 
attempted to fix the alleged issues with the Turbine with the assistance of Buffalo Turbines 
and Chola. 

13. Buffalo Turbines represented to KMW that Buffalo Turbines and Chola would be 
responsible for the costs associated with attempting to fix the alleged issues with the 
Turbine. 
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Notice or Action 
Paae5of6 

14. As of the date of this pleading, Buffalo Turbines and Chola have not compensated KMW 
for the costs incurred by KMW in its attempts to fix the alleged issues with the Turbine. 

15. ORE is not satisfied with the Turbine and has demanded that KMW replace the Turbine, 
which is estimated to cost in excess of SS,000,000.00 USD. 

16. KMW denies any liability to ORE whatsoever. 

17. KMW made demand to Chola pursuant to the Performance Guarantee, the Corporation 
Guarantee and the Warranty. 

18. KMW issued a legal notice to Chola with respect to the Perfonnanc:e Guarantee on or about 
June 19, 2020. 

19. As of the date of this pleading, Chola has not indemnified or agreed to indemnify KMW 
pursuant to the Corporate Guarantee, the Performance Guarantee or the Warranty. 

20. As a result of the breaches of contract, breaches of warranty, breaches of guarantee, 
negligence, negligent misrepresentation, unjust enrichment and breaches of the Sales of 
Goods Act, by Buffalo Turbines and Chola, KMW has suffered or will suffer damages in 
an as yet unascertained amount, the full particulars of which KMW undertakes to advise 
before trial. 

21. KMW also claims full contribution and indemnity from Buffalo Turbines and Chola for 
any amounts it pays to ORB on account of ORE's claims. 

22. Chola may. without a court order, be served outside Ontario pursuant to sections 17 .02(f) 
and 17.02(g} of the Rules of Civil Procedure because the proceeding consists of claims 
against it in respect of a contract that was made in Ontario, in respect of a contract where 
a breach of the contract has been committed in Ontario and in respect of a tort committed 
in Ontario. 
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23. KMW proposes that this action be tried at Toronto. 

DATE: July 8, 2020 

Notice or Action 
Page6of6 

LOOPSTRA NIXON LLP 
Barristers and Solicitors 
135 Queens Plate Drive 
Suite600 
Toronto, Ontario 
M9W6V7 

Michael B. MeWilliams 
LS0#47320R 
Tel: (416) 746-4710 
Fax: (416)746-8319 
Email: mmcwilliams@loonix.com 

Lawyers for the Plaintiff 
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KMW ENERGY INC. vs 
(Plaintiff) 

11,crmSN.IJ 

CHOLA TURBO MACHINERY INTERNATIONAL ET AL 
(Defendants) 

Court File No. 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

Proceeding commenced at Toronto 

NOTICE OF ACI'ION 

LOOPSTRA NIXON LLP 
Bmisters and Solicitors 
135 Queens Plate Drive 
Suite600 
Toronto, Ontario 
M9W6V7 

Michael B. McWilliams 
LS0#47320R 
Tel: (416) 746-4710 
Fax: (416) 746-8319 
Email: mmcwilliams@loonix.com 

Lawyers for the Plaintiff 
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Court File No.: 35-2638322 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
[COMMERCIAL LIST] 

THB HONOURABLE 

JUSTICE DIETRICH 

) 

) 

) 

TUESDAY, THE 41h 

DAY OF AUGUST, 2020 

IN THE MATTER OF THE BANKRUPTCY OF 
KMW ENERGY INC. 

OF THE CITY OF LONDON IN THE PROVINCE OF ONTARIO 

ORDER 

TIDS MOTION made by 2751602 Ontario Inc. ("l7SCo."), a creditorin the above noted 

bankruptcy, for an Order pursuant to section 38 of the Bankruptcy .nd Insolwnc,1 .Act. R.S.C., 

198S, c. 8-3 (the "BIA'»> was heard this day by "ZOOM" videoconference in Toronto, Ontario. 

UPON READING the Notice of Motion and the Affidavit of Mario Leveille sworn July 23, 

2020, and upon hearing submissions of counsel for 275Co. and MNP Ltd. (the "Trustee'?, in Its 

capacity as trustee in bankruptcy of the estate of KMW Energy Inc. (the "Bankrupt") 
acknowledging that it does not intend to continue the claims advanced by the Bankrupt against 

Chola Turbo Machinery International Private Llmited also known as Chola Turbo Machinery 

International Pvt. Ltd. and Buffalo Turbines Inc. (collectively, the "Defendants") in tho '70wt 

proceeding identified by file number CV-20-00643727 (collectively, the "Chola Claims"); 

O,Wffl7.J) 
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SERYICB 

1. TIDS COURT ORDERS that the time for service of the Notice of Motion and the Motion 
Record herein is hereby abridged so that this motion is properly returnable today. and service 
upon those parties described in the affidavit of service of R Graham Pho~nix, swom July 30, 
2020, is hereby validated and further service or the Notice of Motion and Motion Record is 
hereby dispensed with. 

JURISDICTION 

2. THIS COURT ORDERS that the within proceeding be and hereby directed to be listed on, 
and to be heard by a judge presiding over, the Commercial List. 

CONTJNU.4TION OF CHOU CLAIM 

3. THIS COURT ORDERS that 275Co. be authorized, pursuant to section 38 of the BIA, to 
continue the Chola Claims brought by the Bankrupt against Chola Turbo Machinery 
International Private Limited also known as Chola Turbo Machinery International Pvt. Ltd. and 
Buffalo Turbines Inc. as set out in the Notice of Action attached as Schedule "A". 

4. THIS COURT ORDERS that, notwithstanding any other provision of this Order, 275Co. shall 
have the sole right to control the commencing and continuing prosecution of the MT Claim 
including the sole right to retain and instruct counsel and to make all decisions with respect to 
the prosecution of the Chola Claims. 

ASSIGNMENT BY TRUSTEE 

.S. TRIS COUR.T ORDERS AND DIRECTS the TNstee to: 

(a) execute an assignment substantially in the fonn appended hereto as Schedule "8" 
assisning all of its right, title and interest in the Chola Claims to 275Co., for the 
benefit of 27SCo. and any Participating Creditor (as hereinafter defined'); 

(b) post a copy of this Order on its website as set out in paragraph 7 below. 
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NOTICE TO CREDITORS 

6. THIS COURT ORDERS AND DIRECTS the Trustee to provide 275Co. with a list of the 
names and addresses of all creditors who have filed claims against the Bankrupt's estate 
within two days of the date of this Order. 

7. THIS COURT ORDERS that notice (the "Notice") of the making of this Order upon the other 
creditors of the Bankrupt shall be deemed to be sufficiently served on the date of mailing or 
posting described below, as applicable (the "Date or Service") by: 

(a) mailing, within 7 days of the date of this order, a letter substantially in the form 
appended hereto as Schedule "C" (the "Notice Letter") in a prepaid addressed 
envelope by regular registered mail to each of the said creditors who have filed 
claims asainst the banktupl estate at their place of business or address as shown ln 
their proof of claim; and, 

(b) posting a copy of this order at: https://mnpdebt.ca/en/corporate/eoaaae,nents/kmw
energy-inc. 

CRBDITOR OPTION TO PARTICIPATE 

8. TMS COURT ORDERS that, subject to the terms of this Order, all creditors of the Bankrupt 
shall be entitled to panicipate in the Chola Claims by delivering written notice confirming such 
participation, by email or fax, to 275Co. 's solicitors, Loopstra Nixon LLP ("Lltlption 
Counsel") within ten (10) days of the Date of Service, directed as follows: 

._wm,.11 

LOOPSTRA NIXON LLP 
13, Queens Plate Drive, Suite C500 
Toronto, Ontario M9W 6V7 

Michael B. McWilllams 
LSO No.: 47320R 
t. (416) 746-4710 
f. (416)746-8319 
e. mmcwillian1s@loonix.con1 

RE: CHOU CL.A.IMS PARTICIPA.TION 
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9. THIS COURT ORDERS that. subject to the tenns of this Order, all creditors electing to 
participate In the Chola Claims by satisfying the requirements of paraaraph 8 hereof (each a 
"Participating Creditor"; and. collectively, with 275Co., the "Participating Credlton") 
shall: 

(a) In addition to any dividends to which they may be entitled to out of the Bankrupt's 
other assets, be entitled to share in all Benefits (as d,fin,d bslow) derived from the 
Chola Claims on a pro rata basis among the Participating Creditors based on the 
proven claims of the Participating Creditors in the estate of the Bankrupt (a "Pro 
Rata Share"); and 

(b) shall be obligated to fund their Pro Rata Share of all costs of the Chola Claims 
(including, without limitation, any existing or future monetary retainer required by 
counsel to 275Co.) as required by the terms of this order. 

10. THIS COURT ORDERS that if any creditor or creditors fail to participate in the Chola 
Claims as provided for in paragraph 8 within ten (10) days of the Date of Service, they shall 
thereafter be excluded from participating in the Benefits. 

BENEFITS OF THE CHOLA CLAIMS 

11. THIS COURT ORDERS that, subject to the terms of this Order, in addition to any dividends 
to which they may be entitled to out of the Bankrupt's other assets, all benefits derived from 
the Chola Claims (including any costs payable by the Defendants, the ''Benefits") shall vest 
exclusively in Participating Creditors (including 27SCo.) up to the amount of such 
Participating Creditor's proven claim free and clear of any and all of the estates, titles, rights. 
benefits, interests, claims, liens, hypothecs, security interests, trusts or deemed trusts (whether 
statutory or otherwise), assignments, executions, judgments. options, agreements, rights of 
distress, legal, equitable or contractual set-offs, options, adverse claims, levies, agreements, 
taxes, disputes, debts, charges, mortgages, encumbrances. claims provable or any other rights 
or claims howsoever arisin& whether contractual, statutory, by operation of law or otherwise, 
whether or not they have attached or been perfected. registered or filed, whether secured or 
unsecured or otherwise, by or of any and all other persons or entities of any kind whatsoever, 
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including, without limitation, all individuals, firms, corporations, partnerships.joint ventures, 
trusts, unincorporated oraanizations, governmental and administrative bodies, agencies, 
authorities and tribunals and all other natural persons or corporations, whether actina in their capacity as principals or as agents, trustees, executors, administrators or other legal 
representatives, provided that: 

(UIIUSUl 

(a} the Benefits shall be applied by 275Co. as follows: 

i. first, to pay or reimburse 27SCo. for the actual costs of bringing the Motion, 

ii. second, to pay or reimburse 275Co. and any Participating Creditor for the actual 
costs of commencing and continuing the Chola Claims, and 

Hi. third, to 275Co. and any Participating Creditor up to the amount of each of their 
respective proven claim after deducting the amount of any dividend distribution 
to them by the Trustee from the Bankrupt's estate. 

(items i., ii, and iii are defined herein as "Costs") 

(b) that the total amount recovered by 275Co. and any Participating Creditor shall not 
exceed the amount of their respective proven claims in the estate of the Bankrupt 
together with the costs of bringing this Motion, and the costs of commencing and 
prosecuting the Chola Claims; and, 

(c) nothing in this order or any action taken pursuant to this order shall be 
detenninative of the standing of any party other than 27SCo. as a creditor of the 
Bankrupt and, In the event that the claim of a Participating Creditor is subsequently 
determined to be invalid, then that party shall only be entitled to have their costs of 
continuing the Chola Claims reimbursed out of the Benefits and. for greater 
certainty, they shall not be entitled to any other share of the Benefits or any recourse 
against 27SCo. or any other Participating Creditor. 
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SURPLUS BENEFIT REMITlED TO TRUSTEE 

12. THIS COURT ORDERS that in the event there is a surplus after paying or reimbursing the 
Costs and any Participating Creditor, if any, entitled to participate in the Chola Claims as 
detennined by paragraph 8 hereof, such surplus shat I be paid to the Trustee for the benefit of 
the Bankrupt,s estate. 

FUNDING OF COSTS 

13. TRIS COURT ORDERS that Litigation Counsel shall invoice the Participating Creditors 
their pro rota share of the Costs on a regular basis (each an "Invoice"), and a Participating 
Creditor shall fund its pro rota share (based on the aggregate amount of the proven claims of 
275Co. and Participating Creditors (the "Pro Rata Share") of Costs by paying the Invoice 
delivered to such Participating Creditor within thirty (30) days of the date of such Invoice. 

14. TRIS COURT ORDERS that if a Participating Creditor at any time fails to pay its pro rota 
share of the costs and expenses in accordance with paragraph 13 of this Order, Litigation 
Counsel shall send a notice of default to such Participating Creditor (a "Notice or Detaulf'). 
Notwithstanding any other provision of this Order, if a Participating Creditor fails at any time 
to pay the amount outstanding set out in the Notice of Default within ten (10) days after 
receiving a Notice of Default. such Participating Creditor shall be deemed to be a non
participating creditor and shall not be entitled to any Benefits of the Proceeding, including, 
without limitation, ieimbursement of costs and expenses paid prior to a Notice of Default. 

GENERAL 

IS. TmS COURT ORDERS AND DECLARES that Litigation Counsel and the Trustee shall 
incur no liability or obligation in carrying out the provisions of this Order and making the 
distributions Litigation Counsel is directed to make in accordance with this Order and 
Litigation Counsel shall be and is hereby released from any liability in making each such 
distribution as directed hereunder, and no action or other proceeding shall be commenced 
against Litigation Counsel as a result of or relating in any way to the making of distributions 
In accordance with this Order. 

O.IIMIPJI 
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16. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 
regulatory or administrative body having jurisdiction in Canada or In India, to give effect to 
this Order and to assist 275Co., the Trustee and Litigation Counsel and their respective agents 
in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative 
bodies are hereby respectfully requested to make such orders and to provide such assistance 
to 275Co., the Trustee and Litigation counsel as may be necessary or desirable to give effect 
to this Order. 

17. THIS COURT ORDERS AND DECLARES that this order is effective from today's date 
and Is enforceable without the need for entry or filing. 
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SCHEDULE "A" 

NOTICE OF ACTION 

(See Allachedj 
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Court File NoJN• du do■■ler du greffe: CV-20-00843727-0000 

Court File No. 

ONTARIO 
SUPERIOR COURT or JUSTICE 

KMW BNBR.OY INC. 
Plaintiff 

-and-

CHOLA TURBO MACHJNBR.Y INTBRNATIONAL PRIV ATB LlMITBD also known as 
CHOLA 'IURBO MACBINBR.Y INTBRNATI0NAL PVT. LTD. 

and BUPPALO roRBJNBS me. 

NOTICE 01' ACffON 

TO 111B DBFBNDANTS 

Defendants 

A LBGAL PROCBBDINO HAS BEBN COMMBNCBD AOAlNST YOU by the plaintiftil. The 
claim made aaainst you is set out in the statement of claim served with tbia notice of action. 

JP YOU WISH TO DBPBND TlDS PROCBEDINO, you or an Ontario lawyer actingtbr you must 
prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, sorw it 
on tho plaintift'a1 lawyer or, whore tho plaintiffs do not have a lawyer, serve it on the plaintiffs, and 
file it, with proof of service, in this court oftico. WITHIN TWENTY DAYS a:ftor tbie notice of 
action is sei:ved cm you, if you are served in Ontario. 

If you are served in another province or tmitory of Cenada or in the United Stales of America. the 
period for serving and filing your statement of defence ia forty days. lf you are served out.aide 
Canada and the United States of America. the period is sixty days. · 

lu1ead of MrYlna and fWns a statement ot defence, you may serve and file a notice ot Intent to 
defend in Fonn 18B preearibed by the Rules of Civil Procedme. This will entitle you to tea moro 
days within which to sene and file your statement of defence. 

JP YOU FAIL TO DBPBND nus PROCEBDING, JUDGMENT MAY BB GIVEN AGAINST 
YOU IN YOUR ABSBNCB AND WITHOUT PURTBBR. N0TICB TO YOU. IP YOU WISH 
TO DBPEND THIS PR.OCBBDIN0 Bur ARB UNABLB TO PAY I.BOAL FBBS, LBOAL AID 
MAY BB AVAILABLE TO YOU BY CONTACTING A LOCAL LBOAL AID OPPICB. 
lF YOU PAY THB PLAINTIFFS' CLAIM, and Sl,000.00 for costs, within the time tor serving 
and filina your statement of defence, you may move to have this proceeding dismissed by the 
oo-urt. If you believe the amount claimed for costs is excossivo_ you may pay the plaintiffs' claim 
l ....... Oll.1) 
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Nolle. or .A.ct111n 
Paphf6 

and $400 for costs and havo the cost8 aasessed by tho court. 

TAKE NOTICB: THIS ACTION WILL AUTOMATICALLY BB DISMISSBD if it has not been set down for trial or terminated by any means within five years after the action waa commenced unloaa otbcrwin ordered by the court. 

Date _____ _ 

I 

Issued by ______ ~--,-,----
Local Registrar 

Address of Collrt Office: 

330 University Avenue 
Toionto, Ontario 
M501B6 

TO: CHOLA TURBO MACHINBRY INTBRNATIONAL PRIV ATB LIMITED No.4Sn, 
S1h Floor, Tradecentre, 
Dickenson Road, 
Bangalore- 560 042, 
India. 

AND TO: BUFFALO TURBINBS INC. 
380 Wellington St Tower B, 6th Floor 
London.ON 
N6ASBS 
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CLAIM 

NotleaetAdlon 
Paphtdi 

1. The Plainti~ KMW Bne?IY Inc. C'KMW") claims against the Defendants for: 

a. damages in an as yet unascertalned amount for breach of contract, breach of 
guannteo, breach of warranty, noglige:nc~ nesJigent mluepresou.tatlon, W\Just 
enrichment and pursuant to the Salu of Goods Act, R.S.O. 1990, c. S. 1 (,:'Sal, of 
Goods Act") and for contribution and indemnity for all amounts that KMW is 
required 10 pay to George River Energy LLC ("ORE"), the tbll particulars of which 
KMW undertakes to provide before trial; 

b. prejudgment and postjudgmont intc!est on the above amounts in accordance with 
the Couru of Justice A.ct, R.S.O. 1990, c. C.43, as amended; 

c. its costs of this action, together with harmonized sales tax, on a subatantial 
indemnity scale; and, 

d. auch further and other relief as this Honourable Court deems just. 

TbePartlel 

2. KMW la a corporation incorporated pursuant to the laws of the province of On1uio with 

its registered head office in London, Ontario. 

3. The Dotendant, Buffalo Turbines Inc. r'Buffalo Turlnnes"), is a oorporatlon Incorporated 
pursuant to the laws of Canada. with its registered head office in London. Ontario. 

4. Tho Defendant, Chola Turbo Machinecy Intemational Private Limited ("Cholaj, is a 
corporation operatina in India, with its corporate head office in Bangalore, India. 
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Bacqround 

Notice of Actfoa 
P11e4of6 

S. In 2016, KMW wu awarded a contract by ORB to 811pply an 8.5-mcgawatt multistaae 
controlled extraction condensina turbine and accessories ("Turbine"). 

6. KMW approached Buffilo Turbines to supply the Turbine. 

7. Buffalo Turbines advised KMW that Chola would be the manufacturer of the Turbine. 

8. It WU apd between KMW, Buffalo Turbines and Chola that. as a condidon ofKMW 
ordor:ing the Turbine from Buft'alo Turbines, Chola would be required to provide KMW 
directly with a corporato guarantee in the amount of $392,370.00 USD (''Corporate 
Ouarantee''), a performance (IUUIDtee in tho amount of $196,185.00 USO r•Perfomianco 
Ouaranteo") as well as a global commercial warianty ("Wananty") with re.,pect to the 
Turbine. 

9, KMW purchased the Turbine from Buffalo Turbines and Chola delivered the Cmporate 
Ouaranteo, the Performance Guarantee and the Wamnty to KMW. 

10. The Twbine wu delivered to the construction site in Sears Mont, Maine, Uaited Statea of 
America. in or around March of 2018. 

11. ORE has alleged that the Turbine cannot perform as requited. 

12. Chola and Buffalo Turbines were notified of the alleged issU8S with the Turbine and KMW 
attempted to fix 1he alleged isluos with the Turbine with the assistance of Buffilo Turbines 
ao.dCbola. 

13. Buffalo Turbines represented to K.i'A:W that Buffalo Turbines and Chola would be 
responsible for the costs associated with attempting to fix the alleged issues with the 
Turbine. 
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14. As otthe date oftbia pleading. Buffalo Turbines and Cholahave not compensated KMW 
for the costs inourred by KMW in its attempts to fix the alleaed issues with the Turbine. 

1,. ORB ts not satisfied with Ibo Turbine and bu demanded that KMW replace lbe Turbine. 
which is estimated to cost in excess of SS,000,000.00 USD. 

16. KMW denies any liability to ORB whatsoever. 

17. KMW made demand to Cbola punuant to the Pedormanco Ouarantee, the Corporation 
Ouarantee and the Warranty. 

18. KMW issuod aleaal notico to Cbola with respect to the Perfonnance Ouuantee on or aboat 
June 191 2020. 

I 19. As of tho date of this pleading, Chola has not indemnified or agreed to in~ KMW 
pursuant to tho Corporate Guarantee, the Performance Guarantee or the Warranty. 

20, As a result of the bleacbos of contract, breaches of warranty. breaches of guarantee, 
negligence, negligent misrepresontation1 unjust omicbment and breaches of the Salu of 
Goods Act, by Buffalo Turbines and Chola. KMW has suffered or will suffer damage, m 
an as yot unascertalned amount, tho full particulars of which KMW undertakes to advise 
before trial. 

21. KMW also claims full contribution and indemnity from Buftalo Turbines and Cbola for 
llllY amounll lt pays tO ORB on account of ORE'a claims. 

22. Chola may, without a court order, be served outside Ontario pursuant to sections 11.02(f) 
and 17.02(1) of the Ruls& of CIVIi Procedure because the proceeding conslats of olalms 
against it in respect of a contract that was made in Ontario. in respect of a contract where 
a breach of the contract bas been committed in Ontario and in respect of a tort committed 
in Ontario. 
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23. KMW proposca that this action be tried at Toronto. 

DA TB: July 81 2020 

Notice of AOCIH 
Paphr, 

LOOPSTRA NIXON LLP 
Barristers and Solicitors 
13S Queens Plate Drive 
Suite600 
Toronto, Ontario · 
M9W6V7 

Mlcbael B. McWDllama 
LS0#47320R 
Tel: (416) 746-4710 
Fax: (416) 746-8319 
Bmail: mmcwilliams@loonix.com 

Lawyers for the Plaintiff 
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XMW ENERGY INC. ~ 

.-.., 

(Plaia1ifl) 
CBOLA TURBO MACBINERYINTERNAnONALET AL 

(Defimdants) 

Court File No. 

ONT.ARIO 
SUPERIOR COURT OF JUSTICE 

Procee-Hag ~meed at Toroa1D 

NOTICE OF ACfION 

LOOPSTRA NIXON LLP 
Banisters and Solicitors 
135 Queens Plate Drive 
Suite600 
Toronto, On18rio 
M9W6V7 

Midaael B. McWilliams 
LSO#U1320R 
Tel: (416) 7464710 
Fax: (416) 746-8319 
Email: mmc:williams@loonix.com 

LawyeJ:S for the Plaintiff 
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SCHEDULE "B" 

ASSIGNMENT AGREEMENT 

(See Attached) 
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ASSIGNMENT AGREEMENT 
(Chola Claim) 

This Assignment made this - day of July, 2020 

BETWEEN: 

MNPLtd., 

In Its capacity as trustee in bankruptcy of the estate 
of KMW ENERGY INC. 

(the "Assignor") 

-and-

2751602 ONTARIO INC. 

(the "Assignee'') 

WHEREAS MNP Ltd. was appointed trustee in bankruptcy (the "Trustee") of the bankrupt estate ofKMW Energy Inc. (the "Bankrupt'') on June 26, 2020; 

AND WHEREAS tho Assignee obtained an order on - (the "Order") to continue prosecuting tho claims advanced aaainst Chola Turbo Machinery International Private Limited also known as Chola Turbo Machinery International Pvt. Ltd. and Buffalo Turbines Inc. in the court proceeding identified by tile number CV-20-00643727-0000, including but not limited to claims for: (l) breach of contract, (ii) breach of guarantee, (iii) breach of warranty, (iv) negligence, (v) negligent misrepresentation, (vi) unjust enrichment, (vii) a claim under the Sales of Goods Act, R.S.O. 1990, c. S. 1 and (viii) a claim for contribution and indemnity for all amounts that KMW Energy Inc. ls required to pay Georges River Energy LLC (collectively, the 11Chola Claims"); 

AND WHEREAS the Order orders and directs the Assignor to execute this assignment assigning all of its right, title and interest ln the subject matter of the Chola Claims to the Assignee; 

NOW THEREFORE pursuant to the Order and the directions contained therein, the Assignor 
agn,es with Assignee as follows: 

l. The Assignor hereby assigns absolutely to the Assignee and such other creditors who notify 
the Assignee's solicitors of their agreement to contribute to the expenses and costs outlined in section 6 of the Order, all of the estate, right, title, interest, claim and demand whatsoeVer 
both at law and in equity, including any document in support thereof and any and all rights, 
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claims, demands and causes of action which the Assignor has in the Chola Claims but without recourse of any kind whatsoever to the Assignor. 

2. The Assignor represents and warrants to the Assignee that it has not previously pledged, assigned or encumbered the Chola Claims. 

3. Subject to the representation and warranty in paragraph 2 hereot the Assignor makes no representation or warranty of any kind whatsoever with respect to the Chola Claims. Without limiting the foregoing, the Assignor makes no representation or warranty of any kind whatsoever with respect to the validity, enforceability, existence, collectability, value or any other matter whatsoever with respect to the Chola Claims. 
4. Until such time as the Assignor is discharged as Trustee of the Bankrupt, the Assignor agrees to execute and deliver to the Assignee at the Assignee's expense all such further documents and instruments as the Assignee may reasonably require to more fully vest it with the Assignor's rights in the Chola Claims. 

MNP Ltd., In its capacity as trustM In bankruptcy of the estate of KMW Energy Inc. and not in its personal capacity 

Name: 
Position: 
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SCHEDULE HC" 

NOTICE LE1TER 

[See Attached] 
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-[! LOOPSTRA NIXON LLP 
BARRISTl!RS AND SOLICITORS -

SENT BY PNSERT METHOD OF DELIVERY] 

[INSERT DATE] 

To: Attached List of Creditors 

Dear Sirs and Madams, 

MlohHI B. McWlllll1111 "Mloha11 B, MoWUUa1111 Prafeulonal Corporation 
T91: (41•) 748~7M 

!mall: mmcwuuann@l9901&&em 

RE: In the Matter of the Bankruptcy of KMW Energy Inc. (the "Bankrupt11
), of the City of London In the Province of Ontario (Eetate No.: 35-2638322) 

We are the sollcltors for 2751602 Ontario Inc. ("276Co:), a creditor of the above noted bankrupt estate. We have been instructed by our client to continue the court proceeding brought by the Bankrupt against Chola Turbo Machinery International Private Limited also known as Chola Turbo Machinery International Pvt. Ltd. and Buffalo Turbines Inc. (the •chola Clatms•). A copy of the Issued Notice of Action in respect of the Chola Clalms Is encloaed. 

On [DATE], the Ontario Superior Court of Justice issued an order pursuant to section 38 of the Bankruptcy and Insolvency Act, R.S.C. 19851 c. B-3, aa amended, authorizing 275Co. and any other creditor who chooses to Join wtth lt to continue the Chola Claims at their own expense and risk (the "Order11
). Pursuant to the Order, MNP Ltd. in its capacity as trustee In bankruptcy of the Bankrupt (in such capacity, the ·rrustae·) has executed an assignment In favour of 275Co. assigning all of Its right, title and interest In the subject matter of the Chola Claims. A copy of the Order Is enclosed. 

If you wish to join in the Chola Claims, you must complete and return thla form to us within 10 days from the date of this latter, together with your retainer cheque made out to this firm In trust. The cheque should be In the amount of 25% of your claim against the Bankrupt or $5,000.00, whichever Is less. 

If you fall to Join the Chola Claims within 10 days then you wlll be excluded from participating In the benefits, If any, of the Chola Claims. 

Woodbine Placo, 135 Quean1 Pl1t1 Drive, Suite 600, Torontv, Ontario, Canada M9W 6V7 
,_b 416.146.4710 P111u 416.746,8319 loopatn,nlxon.com 

LawExchange 
7i■TIIIIIAflOIU& 
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-[! LOOPSTRA NIXON LLP 
8ARRIS1'1RI AND SOLICITORS -

If we are aucceasful In recovering money from the Chola Claims, the money recovered will be applied In the following order: 

(I) first, to pay or reimburse 275Co. for the actual costs of bringing the section 38 motion; 

(ii) sec;ond, to pay or reimburse 276Co. and any participating creditor for the actual costs of commencing and continuing the Chola Claims; 

(110 third, to 275Co. and any participating creditor up to the amount of eaeh of their respective proven clalm after deducting the amount of any dividend distribution to them by the Trustee from the Bankrupt's estate: and 

(lv)fourth, If there Is any surplus remaining after Items (I) - (ill) are fully paid then such surplus shall be paid to the Trustee for the benefit of the Bankrupt's estate. 
In the course of continuing the Chola Claims you will continue to be responsible for a pro rats share of the coats of the action. If the action Is unsuccessful, you will be liable on a pro rats basis for any costs awarded against the plaintiff. 

If you wish to Join the Chola Claims, please retum this executed agreement with your email addre88, which we will be exclusively using to communicate with you, and your retainer cheque to this firm within 10 days from the date of this letter. 

MBM/tpl 
Enclosure 

Yours truly, 

LOOPSTRA NIXON LLP 
Per: 

Michael B. McWllllams 

Woodblnt Place, 135 Queens Plate Drive, Suite 600, Toronto, Ontario, Canad• M9W 6V7 
Tell 416.146.4710 Fus 416.746.8319 loop1tra11l1C011,com 
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-[! LOOPSTRA NIXON LLP 
IARRISTIRS ANO SOLICITORS -

I ] (name of addressee) agrees to Join In the proposed UtigaUon described In thle letter agreement and to be bound by the terma and conditions sat out In this letter agreement and In the Order. 
The amount of the addruaee's claim against the Bankrupt Is $. _____ and I enclose the addrelaee'a retainer cheque payable to Loopatra Nixon LLP In truat for $ ____ .• The addrea8ee undertakes to foiward to Loopatra Nixon LLP conflnnatlon of Its claim onca accepted by the Trustee; and, hereby authorizes the Trustee to releaae such lnfonnatton to Loopatra Nixon LLP. upon Loopstra Nixon LLP's written request to the Truatae. 

The addressee acknowledges and agrees that In the event Its clalm la claallowed In whole or part by the Trustee of the Bankrupt, the final amount of the proven ctalm admitted by the Truttee ehall be used to calculate Ile Pro Rata Share of any entltlementa or obligations under the Order. 

The addressee hereby authorizes and dlrecta Loopatra Nixon LPP to communicate with the addressee, for the purposes of these proceedings, solely via the emal address below, or such other emall address aa the addressee may direct in writing. 

Signature of Creditor or Authorized Signing Officer 

EMAIL: 

Woodbine Place, 135 Queens Plate Drivo, Suitt 600, Toronto, Ontario, Conodo M9W 6V7 
Teh 416.746.4710 Fu: 416.746.8319 looplt,1111111011,eom 
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INTBE MATrER OF THE BANKRUPTCY OP KMW 
ENERGY INC. OP THE CITY OF LONDON IN THE 
PROVINCE OF ONTARIO 

Court F°de No.: 35-2638322 

ONT.llll/0 
SUPERIOR COURT OF .JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(Commerdal List) 

Proceedi■p commenced at Toronto 

ORDER 
(Section 38. Chola Claim) 

LOOPSTRA NIXON LLP 
135 Queens Pim Drive, Suite 600 
Toronto, ON M9W 6V7 

DollUIS P. Lambert 
LSO No.: 703S4T 

L 416.748.514S 
f. 416.746.8319 
e. tlambert@loonix.com 

Lawyers for 1751601 Ontario Inc. 
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Court File No.: 35-2638322 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
[COMMERCIAL LIST] 

THE HONOURABLE 

JUSTICE 

) 

) 

) 

DAY THE th 
--- ' -

DAY OF NOVEMBER, 2020 

IN THE MATTER OF THE BRANKRUPTCY OF 
KMW ENERGY INC. 

OF THE CITY OF LONDON IN THE PROVINCE OF ONTARIO 

AMENDED AND RESTATED ORDER 
(Amending Order dated August 4, 2020) 

THIS MOTION made by 2751602 Ontario Inc. ("275Co."), a creditor in the above noted 

bankruptcy, for an Order pursuant to section 38 of the Bankruptcy and Insolvency Act, R.S.C., 

1985, c. B-3 (the "BIA") was originally heard this day at 393 Unh•ersity Avenae, Toronto, 

Ontario.by "Zoom" videoconference in Toronto, Ontario, with a subsequent motion on December 

1, 2020 which was also heard by "Zoom" videoconference in Ontario. 

UPON READING the Notice of Motion dated November 24, 2020 and the Affidavit of Mario 

Leveille sworn July 23, 2020, and upon hearing submissions of counsel for 275Co. and MNP Ltd. 

(the "Trustee"), in its capacity as trustee in bankruptcy of the estate of KMW Energy Inc. (the 

"Bankrupt") acknowledging that it does not intend to continue the claims advanced by the 

Bankrupt against Chola Turbo Machinery International Private Limited also known as Chola 

Turbo Machinery International Pvt. Ltd. and Buffalo Turbines Inc. (collectively, the 

"Defendants") in the court proceeding identified by file number CV-20-00643727 (collectively, 

the "Chola Claims") and the trustee further acknowledging that it does not intend to commence 

any other proceedings in respect of the Cho la Claims or the subject matter thereof); 

SERVICE 

{L1910517.2) 
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1. THIS COURT ORDERS that the Order made in these proceedings on August 4, 2020 is 

hereby amended and restated as set out herein, with effect nunc pro tune from August 4, 2020. 

SERVICE 

-1-:L__THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record herein is hereby abridged so that this motion is properly returnable today, and service 

upon those parties described in the affidavit of service of .. R. Graham Phoenix, sworn 

August ~ . is hereby validated and further service of the Notice of Motion 

and Motion Record is hereby dispensed with. 

JURISDICTION 

~ _3._ THIS COURT ORDERS that the within proceeding be and hereby directed to be listed 

on, and to be heard by a judge presiding over, the Commercial List. 

COMMENCEMENT AND CONTINUATION OF CHOLA CLAIM~ 

L THIS COURT ORDERS that 275Co. be authorized, pursuant to section 38 of the BIA, to 

continue the Chola Claims brought by the Bankrupt against Chola Turbo Machinery 

International Private Limited also known as Chola Turbo Machinery International Pvt. Ltd. and 

Buffalo Turbines Inc. as set out in the Notice of Action attached as Schedule "A". 

;h5. THIS COURT ORDERS that 275Co. be authorized, pursuant to section 38 of the BIA, to 

commence new or ancillary proceedings in its own name against Chola Turbo Machinery 

International Private Limited also known as Chola Turbo Machinery International Pvt. Ltd. and 

Buffalo Turbines Inc. in respect of or relating to the matters pied in, or arising out of, the Notice 

of Action attached as Schedule "A"; and, that hereinafter the term "Chola Claims" shall be refer 

to, collectively, any such new or ancillary proceedings, together with the claims advanced 

against the Defendants under the Ontario court proceedings bearing court file number CV-20-

00643727. 

{Ll910517.2) 
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~ _6._ THIS COURT ORDERS that, notwithstanding any other provision of this Order, 275Co. 

shall have the sole right to control the commencing and continuing prosecution of the ~Cho la 

Claim~ including the sole right to retain and instruct counsel and to make all decisions with 

respect to the prosecution of the Cho la Claims. 

ASSIGNMENT BY TRUSTEE 

~-7 ._ THIS COURT ORDERS AND DIRECTS the Trustee to: 

(a) execute an assignment substantially in the form appended hereto as Schedule "B" 

assigning all of its right, title and interest in the Chola Claims to 275Co., for the 

benefit of 275Co. and any Participating Creditor (as hereinafter defined); 

(b) post a copy of this Order on its website as set out in paragraph 5 below. 

NOTICE TO CREDITORS 

~_8._THIS COURT ORDERS AND DIRECTS the Trustee to provide 275Co. with a list of 

the names and addresses of all creditors who have filed claims against the Bankrupt's estate 

within two days of the date of this Order. 

+;2:__THIS COURT ORDERS that notice (the "Notice") of the making of this Order upon the 

other creditors of the Bankrupt shall be deemed to be sufficiently served on the date of mailing 

or posting described below, as applicable (the "Date of Service") by: 

(a) mailing, within 7 days of the date of this order, a letter substantially in the form 

appended hereto as Schedule "C" (the "Notice Letter") in a prepaid addressed 

envelope by regular registered mail to each of the said creditors who have filed 

claims against the bankrupt estate at their place of business or address as shown in 

their proof of claim; and, 

(b) posting a copy of this order at: https://mnpdebt.ca/en/corporate/engagements/kmw

energy-mc. 

CREDITOR OPTION TO PARTICIPATE 

(L1910517.2) 
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&:-~THIS COURT ORDERS that, subject to the terms of this Order, all creditors of the 

Bankrupt shall be entitled to participate in the Chola Claims by delivering written notice 

confirming such participation, by email or fax, to 275Co.'s solicitors, Loopstra Nixon LLP 

("Litigation Counsel") within ten (10) days of the Date of Service, directed as follows: 

LOOPSTRA NIXON LLP 
135 Queens Plate Drive, Suite 600 
Toronto, Ontario M9W 6V7 

Michael B. McWilliams 
LSO No.: 47320R 
t. (416) 746-4710 
f. (416) 746-8319 
e. mmcwilliams@loonix.com 

RE: CHOLA CLAIMS PARTICIPATION 

9-:-1.L..__THIS COURT ORDERS that, subject to the terms of this Order, all creditors electing to 

participate in the Cho la Claims by satisfying the requirements of paragraph 8 hereof ( each a 

"Participating Creditor"; and, collectively, with 275Co., the "Participating Creditors") 

shall: 

(a) in addition to any dividends to which they may be entitled to out of the Bankrupt's 

other assets, be entitled to share in all Benefits (as defined below) derived from the 

Chola Claims on a pro rata basis among the Participating Creditors based on the 

proven claims of the Participating Creditors in the estate of the Bankrupt (a "Pro 

Rata Share"); and 

(b) shall be obligated to fund their Pro Rata Share of all costs of the Cho la Claims 

(including, without limitation, any existing or future monetary retainer required by 

counsel to 275Co.) as required by the terms of this order. 

-1-0-:-.12..._ THIS COURT ORDERS that if any creditor or creditors fail to participate in the Chola 

Claims as provided for in paragraph 8 within ten (10) days of the Date of Service, they shall 

thereafter be excluded from participating in the Benefits. 

BENEFITS OF THE CHOLA CLAIMS 

{L1910517.2) 
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+h~ THIS COURT ORDERS that, subject to the terms of this Order, in addition to any 

dividends to which they may be entitled to out of the Bankrupt's other assets, all benefits 

derived from the Chola Claims (including any costs payable by the Defendants, the 

"Benefits") shall vest exclusively in Participating Creditors (including 275Co.) up to the 

amount of such Participating Creditor's proven claim free and clear of any and all of the 

estates, titles, rights, benefits, interests, claims, liens, hypothecs, security interests, trusts or 

deemed trusts (whether statutory or otherwise), assignments, executions, judgments, options, 

agreements, rights of distress, legal, equitable or contractual set-offs, options, adverse claims, 

levies, agreements, taxes, disputes, debts, charges, mortgages, encumbrances, claims provable 

or any other rights or claims howsoever arising, whether contractual, statutory, by operation 

of law or otherwise, whether or not they have attached or been perfected, registered or filed, 

whether secured or unsecured or otherwise, by or of any and all other persons or entities of 

any kind whatsoever, including, without limitation, all individuals, firms, corporations, 

partnerships, joint ventures, trusts, unincorporated organizations, governmental and 

administrative bodies, agencies, authorities and tribunals and all other natural persons or 

corporations, whether acting in their capacity as principals or as agents, trustees, executors, 

administrators or other legal representatives, provided that: 

{Ll910517 .2) 

(a) the Benefits shall be applied by 275Co. as follows: 

1. first, to pay or reimburse 275Co. for the actual costs of bringing the Motion, 

11. second, to pay or reimburse 275Co. and any Participating Creditor for the actual 

costs of commencing and continuing the Chola Claims, and 

111. third, to 275Co. and any Participating Creditor up to the amount of each of their 

respective proven claim after deducting the amount of any dividend distribution 

to them by the Trustee from the Bankrupt's estate. 

(items i., ii, and iii are defined herein as "Costs") 

(b) that the total amount recovered by 275Co. and any Participating Creditor shall not 

exceed the amount of their respective proven claims in the estate of the Bankrupt 

together with the costs of bringing this Motion, and the costs of commencing and 

prosecuting the Chola Claims; and, 

( c) nothing in this order or any action taken pursuant to this order shall be 

determinative of the standing of any party other than 275Co. as a creditor of the 

Bankrupt and, in the event that the claim of a Participating Creditor is subsequently 
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determined to be invalid, then that party shall only be entitled to have their costs of 

continuing the Chola Claims reimbursed out of the Benefits and, for greater 

certainty, they shall not be entitled to any other share of the Benefits or any recourse 

against 275Co. or any other Participating Creditor. 

SURPLUS BENEFIT REMITTED TO TRUSTEE 

-!+.~ THIS COURT ORDERS that in the event there is a surplus after paying or reimbursing 

the Costs and any Participating Creditor, if any, entitled to participate in the Chola Claims as 

determined by paragraph 8 hereof, such surplus shal 1 be paid to the Trustee for the benefit of 

the Bankrupt's estate. 

FUNDING OF COSTS 

R ~ THIS COURT ORDERS that Litigation Counsel shall invoice the Participating Creditors 

their pro rata share of the Costs on a regular basis ( each an "Invoice"), and a Participating 

Creditor shall fund its pro rat a share (based on the aggregate amount of the proven claims of 

275Co. and Participating Creditors (the "Pro Rata Share") of Costs by paying the Invoice 

delivered to such Participating Creditor within thirty (30) days of the date of such Invoice. 

+4:~ THIS COURT ORDERS that if a Participating Creditor at any time fails to pay its pro 

rata share of the costs and expenses in accordance with paragraph 13 of this Order, Litigation 

Counsel shall send a notice of default to such Participating Creditor (a "Notice of Default"). 

Notwithstanding any other provision of this Order, if a Participating Creditor fails at any time 

to pay the amount outstanding set out in the Notice of Default within ten (10) days after 

receiving a Notice of Default, such Participating Creditor shall be deemed to be a non

participating creditor and shall not be entitled to any Benefits of the Proceeding, including, 

without limitation, reimbursement of costs and expenses paid prior to a Notice of Default. 

GENERAL 

-1-➔.lL._THIS COURT ORDERS AND DECLARES that Litigation Counsel and the Trustee 

shall incur no liability or obligation in carrying out the provisions of this Order and making 

the distributions Litigation Counsel is directed to make in accordance with this Order and 

(L1910517.2} 



117

Litigation Counsel shall be and is hereby released from any liability in making each such 

distribution as directed hereunder, and no action or other proceeding shall be commenced 

against Litigation Counsel as a result of or relating in any way to the making of distributions 

in accordance with this Order. 

-l4]LTHIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada~ 0f--tR--!ndia or the United 

States of America, to give effect to this Order and to assist 275Co., the Trustee and Litigation 

Counsel and their respective agents in carrying out the terms of this Order. All courts, 

tribunals, regulatory and administrative bodies are hereby respectfully requested to make such 

orders and to provide such assistance to 275Co., the Trustee and Litigation counsel as may be 

necessary or desirable to give effect to this Order. 

-l+.-1.LTHIS COURT ORDERS AND DECLARES that this order is effective from today's date 

and is enforceable without the need for entry or filing. 
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SCHEDULE "A" 

Notice of Action 

[See Attached] 
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SCHEDULE "B" 

Assignment Agreement 

This Assignment made effective this 5th ~ ay of Augus~, 2020 

BETWEEN: 

MNP Ltd., 

in its capacity as trustee in bankruptcy of the estate 

of KMW ENERGY INC. 

(the "Assignor") 

- and-

2751602 ONTARIO INC. 

(the "Assignee") 

WHEREAS MNP Ltd. was appointed trustee in bankruptcy (the "Trustee") of the bankrupt estate 
ofKMW Energy Inc. (the "Bankrupt") on June 26, 2020; 

AND WHEREAS the Assignee obtained an order on August 4, 2020 (the "Order") and a 
subsequent order on October • 2020 authorizing it to continue prosecuting the claims advanced 
against Chola Turbo Machinery International Private Limited also known as Chola Turbo 
Machinery International Pvt. Ltd. and Buffalo Turbines Inc. in the court proceeding identified by 
file number CV-20-00643727-0000, including but not limited to claims for: (i) breach of contract, 
(ii) breach of guarantee, (iii) breach of warranty, (iv) negligence, (v) negligent misrepresentation, 
(vi) unjust enrichment, (vii) a claim under the Sales of Goods Act, R.S.O. 1990, c. S. 1 and (viii) 
a claim for contribution and indemnity for all amounts that KMW Energy Inc. is required to pay 
Georges River Energy LLC (collectively, the "Chola Claims") and the subsequent Order 
authorizes it to commence new or ancillary proceedings in respect of the Cho la Claims (hereinafter 
also referred to as the "Chola Claims"); 

AND WHEREAS the Order orders and directs the Assignor to execute this assignment assigning 
all of its right, title and interest in the subject matter of the Chola Claims to the Assignee; 

NOW THEREFORE pursuant to the Order and the directions contained therein, the Assignor 
agrees with Assignee as follows: 

1. The Assignor hereby assigns absolutely to the Assignee and such other creditors who notify 
the Assignee's solicitors of their agreement to contribute to the expenses and costs outlined 
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in section 6 of the Order, all of the estate, right, title, interest, claim and demand whatsoever 
both at law and in equity, including any document in support thereof and any and all rights, 
claims, demands and causes of action which the Assignor has in the Chola Claims but 
without recourse of any kind whatsoever to the Assignor. 

2. The Assignor represents and warrants to the Assignee that it has not previously pledged, 
assigned or encumbered the Chola Claims. 

3. Subject to the representation and warranty in paragraph 2 hereof, the Assignor makes no 
representation or warranty of any kind whatsoever with respect to the Chola Claims. 
Without limiting the foregoing, the Assignor makes no representation or warranty of any 
kind whatsoever with respect to the validity, enforceability, existence, collectability, value 
or any other matter whatsoever with respect to the Chola Claims. 

4. Until such time as the Assignor is discharged as Trustee of the Bankrupt, the Assignor 
agrees to execute and deliver to the Assignee at the Assignee's expense all such further 
documents and instruments as the Assignee may reasonably require to more fully vest it 
with the Assignor's rights in the Chola Claims. 

(L1910517.2} 

MNP Ltd., in its capacity as trustee in 
bankruptcy of the estate of KMW Energy Inc. 
and not in its personal capacity 

Name: 
Position: 

2 
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SCHEDULE "C" 

NOTICE LETTER 

[See Attached] 
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SENT BY [INSERT METHOD OF DELIVERY] 

[INSERT DATE] 

To: Attached List of Creditors 

Dear Sirs and Madams, 

Michael B. McWllllams 
*Michael B. McWllliams Professional Corporation 

Tel: (416) 748-4766 
Email: mmcwllllams@loonlx.com 

RE: In the Matter of the Bankruptcy of KMW Energy Inc. (the "Bankrupt"), of the 
City of London in the Province of Ontario (Estate No.: 35-2638322) 

As you know, wWe are the solicitors for 2751602 Ontario Inc. ("275Co."), a creditor of the above 
noted bankrupt estate. We have been instructed by our client to continue the court proceeding 
brought by the Bankrupt against Chola Turbo Machinery International Private Limited also known 
as Chola Turbo Machinery International Pvt. Ltd. and Buffalo Turbines Inc. (the "Chola Claims"). 
A Gepy ef the iss1:1eEI NetiGe ef AGtien in respeGt ef the Chela Claims is enGleseEI. We write in 
furtherance to our correspondence dated August , 2020. 

On [DATE]August 4, 2020, the Ontario Superior Court of Justice issued an order pursuant to 
section 38 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. 8-3, as amended, authorizing 
275Co. and any other creditor who chooses to join with it to continue the Chola Claims at their 
own expense and risk (the "Order"). On October , 2020, the Ontario Superior Court of Justice 
issued an amended and restated order (the "Amended and Restated Order"} authorizing 275Co. 
to also commence new or ancillary claims against Chola Turbo Machinery International Private 
Limited also known as Chola Turbo Machinery International Pvt. Ltd. and Buffalo Turbines Inc. 
Pursuant to the Order, MNP Ltd. in its capacity as trustee in bankruptcy of the Bankrupt (in such 
capacity, the "Trustee") has executed an assignment in favour of 275Co. assigning all of its right, 
title and interest in the subject matter of the Chola Claims. A copy of the Amended and Restated 
Order is enclosed. 

If you wish to join in the Chola Claims, you must complete and return this form to us within 1 O 
days from the date of this letter, together with your retainer cheque made out to this firm in trust. 
The cheque should be in the amount of 25% of your claim against the Bankrupt or $5,000.00, 
whichever is less. If you fail to join the Chola Claims within 10 days then you will be excluded from 
participating in the benefits, if any, of the Chola Claims. Nothing herein or in the Amended and 
Restated Order restricts us form requesting and increase to such retainer amount, should the 
circumstances require the same. If you have previously exercised your right to join the Chola 
Claims, no further payment or action is required from you. 

If we are successful in recovering money from the Chola Claims, the money recovered will be 
applied in the following order: 

(i) first, to pay or reimburse 275Co. for the actual costs of bringing the section 38 motion; 
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(ii) second, to pay or reimburse 275Co. and any participating creditor for the actual costs of 
commencing and continuing the Chola Claims; 

(iii) third, to 275Co. and any participating creditor up to the amount of each of their respective 
proven claim after deducting the amount of any dividend distribution to them by the 
Trustee from the Bankrupt's estate; and 

(iv) fourth, if there is any surplus remaining after items (i)- (iii) are fully paid then such surplus 
shall be paid to the Trustee for the benefit of the Bankrupt's estate. 

In the course of continuing the Chola Claims you will continue to be responsible for a pro rata 
share of the costs of the action. If the action is unsuccessful, you will be liable on a pro rata basis 
for any costs awarded against the plaintiff. 

If you wish to join the Chola Claims, please return this executed agreement with your email 
address, which we will be exclusively using to communicate with you, and your retainer cheque 
to this firm within 10 days from the date of this letter. If you have previously exercised your right 
to join the Chola Claims, no further payment or action is required from you. 

Yours truly, 

LOOPSTRA NIXON LLP 
Per: 

Michael B. McWilliams 
MBM/tpl 
Enclosure 

{Ll910517.2) 

] [name of addressee] agrees to join in the proposed litigation described in this letter agreement 
and to be bound by the terms and conditions set out in this letter agreement and in the Order. 

The amount of the addressee's claim against the Bankrupt is $ _____ and I enclose the 
addressee's retainer cheque payable to Loopstra Nixon LLP in trust for$ ____ . The 
addressee undertakes to forward to Loopstra Nixon LLP confirmation of its claim once accepted 
by the Trustee; and, hereby authorizes the Trustee to release such information to Loopstra Nixon 
LLP, upon Loopstra Nixon LLP's written request to the Trustee. 

The addressee acknowledges and agrees that in the event its claim is disallowed in whole or part 
by the Trustee of the Bankrupt, the final amount of the proven claim admitted by the Trustee shall 
be used to calculate its Pro Rata Share of any entitlements or obligations under the Order. 

The addressee hereby authorizes and directs Loopstra Nixon LPP to communicate with the 
addressee, for the purposes of these proceedings, solely via the email address below, or such 
other email address as the addressee may direct in writing. 

Signature of Creditor or Authorized Signing Officer 

EMAIL: 
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IN THE MATTER OF THE BANKRUPTCY OF KMW 
ENERGY INC. OF THE CITY OF LONDON IN THE 
PROVINCE OF ONTARIO 

Court File No.: 35-2638322 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
[Commercial List) 

Proceedings commenced at Toronto 

MOTION RECORD 

LOOPSTRA NIXON LLP 
135 Queens Plate Drive, Suite 600 
Toronto, ON M9W 6V7 

Thomas P. Lambert 
LSO No.: 70354T 

t. 416.748.5145 
f. 416.746.8319 
e. tlambert@loonix.com 

Lawyers for 2751602 Ontario Inc. 
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