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1998 CarswellBC 146
British Columbia Supreme Court

G.A. Ross Hearing Instruments Inc., Re

1998 CarswellBC 146, [1998] B.C.J. No. 154, 2 C.B.R. (4th) 49, 77 A.C.W.S. (3d) 20

In The Matter of The Bankruptcy of G.A. Ross Hearing Instruments Inc.

District Registrar Wellburn

Heard: April 16, 1997
Heard: November 19, 1997
Judgment: January 27, 1998

Docket: Vancouver 147403-VA93

Counsel: Colin Rogers and Cyril McKinnon, Appearing for The Trustee, KPMG Inc.
Robert McFadden, Appearing for the Official Receiver.
Jan Solecki, Appearing for Jotolusa Trade & Management (Opposing Creditor).

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIV Administration of estate

XIV.2 Trustees
XIV.2.d Remuneration of trustee

Headnote
Bankruptcy --- Administration of estate — Trustees — Remuneration of trustee — In excess of statutory percentage
Trustee in bankruptcy sought approval of remuneration claimed at $133,006.40 where total receipts in estate were $336,053.41
— Remuneration in excess of statutory percentage set out in s. 39 of Bankruptcy and Insolvency Act permissible on application
to registrar in appropriate circumstances — Bankruptcy was complicated and trustee dealt with large number of issues
reasonably and efficiently and was able to resolve number of potentially contentious issues without great deal of litigation —
Work performed was time-consuming because of number of assets, creditors, and issues which had to be resolved, and because
of poor record-keeping and obstructive behaviour of principal of bankrupt — Hourly rate charged by trustee of $260 reasonable
in circumstances — Statutory amount set out in s. 39 of Act not adequate to compensate trustee — Trustee's fees allowed at
$125,000 — Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 39.
Table of Authorities
Cases considered by District Registrar Wellburn:

Bank of Montreal v. Nican Trading Co. (1990), 43 B.C.L.R. (2d) 315, 78 C.B.R. (N.S.) 85 (B.C. C.A.) — referred to
Hess, Re (1977), 23 C.B.R. (N.S.) 215 (Ont. S.C.) — applied
West Toronto Stereo Centre Ltd., Re (1975), 19 C.B.R. (N.S.) 306 (Ont. Bktcy.) — applied

Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Generally — considered

s. 39 — considered
Personal Property Security Act, S.B.C. 1989, c. 36

Generally — considered

APPLICATION for approval of trustee in bankruptcy's fees.

https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIV/View.html?docGuid=I10b717d1fb5463f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIV.2/View.html?docGuid=I10b717d1fb5463f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIV.2.d/View.html?docGuid=I10b717d1fb5463f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280329333&pubNum=134158&originatingDoc=I10b717d1fb5463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Idba27e55f42f11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280329333&pubNum=134158&originatingDoc=I10b717d1fb5463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Idba27e55f42f11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990317610&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1977148552&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1975146714&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


G.A. Ross Hearing Instruments Inc., Re, 1998 CarswellBC 146
1998 CarswellBC 146, [1998] B.C.J. No. 154, 2 C.B.R. (4th) 49, 77 A.C.W.S. (3d) 20

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2

District Registrar Wellburn:

1      The trustee in bankruptcy seeks approval of its statement of receipts and disbursements and its remuneration claimed at
$133,006.40 plus G.S.T. Total receipts in the estate are $336,053.41.

2      KPMG Inc. acted as trustee with respect to the proposal filed by the debtor and then with respect to the bankruptcy which
occurred as a result of the failure of the proposal. KPMG Inc. also collected accounts receivable, acting as the agent for the
secured creditor. A statement of receipts and disbursements encompassing both the proposal and the bankruptcy was submitted.

3      Two creditors opposed the application, but prior to the hearing one of those creditors withdrew its opposition. Mr. Solecki of
Jotolusa Trade and Management Inc., the remaining objecting creditor, raised a number of concerns related to how his company's
claim as a landlord of the bankrupt was treated.

4      Mr. Rogers reviewed the claim of Jotolusa Trade and Management Inc., the procedures followed, and the relevant provisions
of the Bankruptcy and Insolvency Act. I am satisfied that the trustee acted appropriately with respect to the claim.

5      Mr. Solecki also raised general concerns about the amount of the trustee's fees including the hourly rates charged and
the time spent.

6      The debtor sold hearing aids and related equipment. It became involved in a dispute with its major supplier, Starkey
Labs Canada Ltd. ("Starkey"). Starkey had issued garnishing orders and approximately $45,000.00 owing to the debtor was
paid into court.

7      The debtor filed a notice of intention to make a proposal on May 18, 1993. A cash-flow statement was prepared. After an
application which was contested by Starkey, the court granted a forty-five day extension for the debtor to file a proposal.

8      The trustee had concerns about signing the cash-flow statement as required by the Bankruptcy and Insolvency Act due
to the assumption in the statement concerning projected levels of sales of the business. The principal of the debtor company
threatened to sue the trustee if the trustee caused the company to become bankrupt by not signing the cash-flow statement. The
trustee discussed this issue with Mr. Henfrey of the Office of the Superintendent of Bankruptcy and eventually signed the cash-
flow statement making full disclosure of the assumptions on which the statement had been prepared.

9      On application of the trustee, the court ordered that the funds garnished by Starkey be paid to the trustee for the reorganization
of the debtor company.

10      The debtor had an account receivable from the Department of Veteran Affairs. The Department of Veteran Affairs
performed an audit and counter-claimed in excess of the $80,000.00 owed. In July of 1993 that Department advised that the
debtor was no longer authorized to provide hearing aids for its members.

11      The Department of Veteran Affairs, Medical Services Association and Blue Cross raised an issue as to whether the debtor
was meeting the licensing requirements to provide hearing aids in British Columbia. The Department of Veteran Affairs and
Blue Cross refused to pay amounts it owed to the debtor company.

12      The trustee became concerned that the debtor would not be able to make a viable proposal and that the creditors would
be prejudiced by the stay during the time given to the debtor to make a proposal. As a result, on July 26, 1993, the trustee filed
a report concerning a material adverse change in circumstances.

13      After a concern was raised as to the validity of the proof of claim filed by Starkey, the trustee received a legal opinion
that Starkey's claim was valid.

14      At the first meeting of creditors held September 8, 1993, the proposal made by the debtor was not approved due to a
negative vote by Starkey. As a result of the unsuccessful proposal, the debtor became bankrupt.

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=I10b717d1fb5463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=I10b717d1fb5463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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15      After the bankruptcy, the trustee dealt with six leased locations of the debtor around British Columbia, and dealt with the six
different landlords involved. Some of the landlords had claims for unpaid rent that were considered and dealt with by the trustee.

16      The trustee took inventory in all six locations and obtained legal opinions as to whether each piece of the leased equipment
was validly registered under the Personal Property Security Act.

17      The principal of the debtor was uncooperative, moved some of the equipment to Kelowna, and seized the customer list.
The trustee was able to regain possession of these items.

18      The trustee sold the equipment and the customer list for $200,000.00 after a tender process. After negotiations, the
purchaser of the equipment took over some of the leases.

19      The principal of the debtor alleged that certain furniture and office equipment belonged to him personally rather than
to the company. The trustee disallowed his claim and this decision was upheld on an appeal brought by the principal of the
bankrupt company.

20      The principal of the debtor had set up a separate company in competition with the debtor company. The inter-relationship
between the two companies was the subject of an audit by Revenue Canada. Revenue Canada claimed source deductions of
$26,000 against the debtor company.

21      As a result, the trustee had to determine which employees worked for the bankrupt company and which for the principal's
new company. This was difficult due to poor record keeping. The trustee retained employees in the various locations for one
or two days to go through the records, prepare records of employment for the various employees, and to deal with purchasers
of hearing aids.

22      The trustee was able to convince Revenue Canada to abandon its claim against the debtor company.

23      The trustee dealt with the collection of the accounts receivable. The trustee also dealt with an airplane that had crashed
and was claimed as an asset by a third party.

24      Section 39 of the Bankruptcy and Insolvency Act sets 7- 1 /2% of the gross receipts of the estate after payment of the
secured creditors as the appropriate remuneration for a trustee. That amount may be varied by a vote of the creditors or on
application to the registrar.

25      The principles for varying the statutory amount are set out in the case of Hess, Re (1977), 23 C.B.R. (N.S.) 215 (Ont.
S.C.) at page 219. Henry J. states:

(4) Clearly, these items should prima facie be disallowed if they comprise any of the following:

(a) services not authorised by law;

(b) irresponsible decisions producing no positive result;

(c) conduct contrary to the instructions of the creditors or inspectors, or the court;

(d) patent attempts to take advantage of the estate by performing unproductive or unnecessary services not authorized
by the inspectors;

(e) overcharging for routine services;

(f) charging for services not clearly performed;

(g) charging at an excessive rate for professional services;

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280694148&pubNum=135353&originatingDoc=I10b717d1fb5463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=If3de21aef4d611d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280329333&pubNum=134158&originatingDoc=I10b717d1fb5463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Idba27e55f42f11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1977148552&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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(h) errors of judgment, not based on the consent of the inspectors;

(i) any matter not required by law to be done that adversely affects the interests of the creditors and not approved
by the creditors or the inspectors.

For obvious reasons this list is not exhaustive.

(5) In more positive terms, as I see it, in relation to the overall objectives of the act, the trustee, should, in the absence of
compelling reasons to the contrary, be permitted to charge as fees:

(a) for the time he has spent in the administration of the estate, at the going or reasonable rate of remuneration; this
first and foremost should be the basis of his claim;

for obtaining a positive result, in getting in or saving assets for distribution to the creditors; this might be termed
successful performance.

26      As set out in West Toronto Stereo Centre Ltd., Re (1975), 19 C.B.R. (N.S.) 306 (Ont. Bktcy.) at 208:

In fixing the trustee's remuneration, the Court should have regard to such matters as the work done by the trustee; the
responsibility imposed on the trustee; the time spent in doing the work; the reasonableness of the time expended; the
necessity of doing the work, and the results obtained.

27      This was a complicated bankruptcy arising out of a failed proposal. The trustee dealt with a large number of issues
reasonably and efficiently and was able to resolve a number of potentially contentious issues, without a great deal of litigation.
The work performed was time-consuming due to the number of assets, creditors, and issues which had to be resolved, and due
to the poor record keeping and the behavior of the principal of the bankrupt.

28      In my view, the statutory amount set out in s. 39 of the Bankruptcy and Insolvency Act is not adequate to compensate
the trustee.

29      The trustee has charged fees on an hourly rate basis. Mr. Rogers' hourly rate is $260.00 per hour. He has been a licensed
trustee for six years and a chartered accountant for thirty years. The manager who spent the most time on the file, Mr. Gandossi,
has been a chartered accountant since 1984 or 1985. His time was charged at a rate of $180.00 to $190.00 per hour. The time
of technicians who are trained to keep track of the cash and trust monies and to collect the receivables was charged at $77.00
per hour. Mr. Solecki was of the view that these rates are too high and ought to be reduced.

30      These rates may appear high to a member of the public, even when compared to other professions, when one considers
that a firm of chartered accountants may bill the time of the accountants and the time of all levels of support staff based on the
decision of Bank of Montreal v. Nican Trading Co. (1990), 78 C.B.R. (N.S.) 85 (B.C. C.A.). However, in my experience the
rates charged by the trustee are comparable to those of other large accounting firms. Given the complexity of this insolvency,
it was not unreasonable for this firm of accountants to act as the trustee and to charge their time at their usual rates.

31      I had a number of concerns about the accounting procedures used to segregate the amount collected for the secured
creditor, the fees payable in that regard, and the transfer of the balance of the funds to the bankrupt estate.

32      The original statement of receipts and disbursements merely recited the balance payable to the estate after the secured
creditor and agency fees had been paid. As a result of my concerns as to whether this was satisfactory, and because of errors that
appeared in the original statement of receipts and disbursements, an amended statement of receipts and disbursements was filed.

33      Directive number 10, issued by the Superintendent of Bankruptcy on December 17 th , 1997, will now provide a standard
approach as to how the trustee is to report monies collected and fees charged when the trustee acts in a double capacity.

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1975146714&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280329333&pubNum=134158&originatingDoc=I10b717d1fb5463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Idba27e55f42f11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990317610&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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34      Confusing and incorrect explanations as to the agency accounting and of some of the items appearing on the statement
of receipts and disbursements has caused the trustee to spend considerable time trying to resolve these matters and has caused
me to be suspicious of the claim for trustee's remuneration with respect to the entire estate. However, it appears to me that the
work done by the trustee was performed reasonably and the time charges justified, with the exception of the procedure for the
preparation and approval of the statement of receipts and disbursements.

35      Therefore, in my view, a reasonable amount to be allowed for the trustee's fees is $125,000.00 plus G.S.T.
Order accordingly.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Most Negative Treatment: Recently added (treatment not yet designated)
Most Recent Recently added (treatment not yet designated): Re Pasichnyk  | 2023 ONSC 7120, 2023 CarswellOnt 19747
| (Ont. S.C.J., Dec 18, 2023)

1977 CarswellOnt 68
Ontario Supreme Court, In Bankruptcy

Hess, Re

1977 CarswellOnt 68, [1977] 1 A.C.W.S. 226, [1977] O.J. No. 1642, 23 C.B.R. (N.S.) 215

Re Hess

Henry J.

Judgment: February 9, 1977
Docket: No. 1640/74

Counsel: M. D. O'Reilly , for trustee.

Subject: Corporate and Commercial; Insolvency; Estates and Trusts
Related Abridgment Classifications
Bankruptcy and insolvency
XIV Administration of estate

XIV.2 Trustees
XIV.2.d Remuneration of trustee

Headnote
Bankruptcy --- Administration of estate — Trustees — Remuneration of trustee — General
The Bankruptcy Act, R.S.C. 1970, c. B-3, s. 21.
On a taxation of the trustee's fees the objects of the court should be (1) to allow the trustee fair compensation for his services;
(2) to prevent unjustifiable payments for fees to the detriment of the estate and the creditors; and (3) to encourage, rather than
discourage, efficient, conscientious administration of the bankrupt estate for the benefit of the creditors. With this in mind, the
court should take into account the views of the creditors or the inspectors if they are expressed.
The following items should be disallowed: (a) services not authorized by law; (b) irresponsible decisions producing no positive
results; (c) conduct contrary to the instructions of the creditors or inspectors, or the court; (d) performing unproductive or
unnecessary services not authorized by the inspectors; (e) over-charging for routine services; (f) charging for services not clearly
performed; (g) charging at an excessive rate for professional services; (h) errors in judgment, not based on the consent of the
inspectors; (i) any matter not required by law to be done that adversely affects the interests of the creditors and not approved
by the creditors or the inspectors.
In the absence of compelling reasons to the contrary, a trustee should be permitted to charge as fees (a) for the time he has spent
in the administration of the estate at the going or a reasonable rate of remuneration; (b) for obtaining a positive result, in getting
in or saving assets for distribution to creditors. But the court must be alert to detect instances where a trustee has abandoned
his professional ethics and has sought to victimize the creditors by improper charges to the estate. A trustee is expected to
exercise judgment and common sense in making claims for fees; he cannot expect the court to accept overly generous charges
that exhaust the estate and leave little for creditors. He must exercise restraint. The court must therefore exercise some judgment
as to the overall costs and gains to the estate of the trustee's administration and may decide that, as a matter of judgment, a fee
otherwise justifiable should be reduced, but this discretion must be exercised with care, especially if the fee is approved by the
creditors or the inspectors, and it must be exercised judicially.

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=5476&serNum=1177813183&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)
https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIV/View.html?docGuid=I10b717ce461d63f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)
https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIV.2/View.html?docGuid=I10b717ce461d63f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)
https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIV.2.d/View.html?docGuid=I10b717ce461d63f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684637&pubNum=134158&originatingDoc=I10b717ce461d63f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I73f04ccff4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
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It is in the interests of the integrity of the overall administration of the Bankruptcy Act that property wrongfully in the hands
of other persons, or claims by the trustee wrongly resisted, should be recovered, even if the return to the estate turns out to be
minimal. Whether such remedies should be pursued is a matter of judgment.
A trustee is entitled to be heard before a decision is made adverse to his claim for remuneration.

Appeal from the judgment of Ferron, Registrar, ante p. 77. Appeal allowed.

Henry J. :

1      This is an appeal by the trustee from the decision of the registrar, dated 9th December 1976 [ante p. 77], reducing the
remuneration of the trustee claimed in his final statement of receipts and disbursements. The appeal was unopposed. A number
of grounds were set out in the notice of appeal, to which I need not refer in detail. As these grounds persuade me that I should
dispose of the matter on the basis of principles to which I intend to refer, I shall proceed immediately to a discussion of those
principles.

2      The taxation of a trustee's fee for services rendered in the administration of the bankrupt estate, in the absence of a tariff
and rules, presents the greatest difficulty to the court. This difficulty is faced in the first instance by the registrar, to whom
the application is made, in circumstances when the trustee wishes to have his fee established at an amount greater than the
statutory formula prescribed by s. 21(2) of the Bankruptcy Act, R.S.C. 1970, c. B-3. In those circumstances when the court
has determined that the matter is one which calls for a departure from that formula, the court then proceeds on the basis of the
ordinary principles of taxation: see Re Hoskinson (1976), 22 C.B.R. (N.S.) 127 (Ont.) .

3      In approaching this matter generally, it must be borne in mind that the trustee is a licensed and appointed official who
derives his appointment and status from the Bankruptcy Act. His powers and duties are prescribed by the statute, and he must
exercise and fulfil them as the statute requires. His general duty is to get in and administer the estate for the benefit of the
creditors. Many of the duties he performs under statutory authority alone. In matters of judgment, where the interests of the
estate and creditors may be adversely affected, he is required to obtain the permission of the inspectors, as for example in the
matters set out in s. 14 of the Act, which is not exhaustive.

4      The inspectors of the estate are also statutory officials appointed under s. 94 of the Act. They represent the interests of the
creditors. They must be and must act independently of the trustee in the sense that they are not in a conflict of interest with the
affairs of the estate, especially as to the matters set out in s. 94. They are required to supervise the trustee's administration of the
estate generally and in matters specified in s. 14 of the Act and elsewhere. The inspectors are themselves subject to control and
direction by the creditors by virtue of s. 94(9). The fundamental concept is that the creditors are the final supervising authority
in the administration of the estate, the inspectors represent their interest, the trustee's conduct is supervised by both; the overall
administration of the estate is subject to the supervision of the superintendent by s. 5; in cases of dispute or doubt the court is
resorted to for adjudication or direction for the purpose of the proper application of the law.

5      There will obviously be cases where the trustee in administering the estate under the statute is required to weigh the cost of
pursuing assets, attacking fraudulent conveyances and preferences and other dealings contrary to the interests of the creditors,
against the benefits to be obtained. The trustee must of course consult the inspectors and obtain their direction. But it is clearly
in the interests of the integrity of the overall administration of the Act that property wrongfully in the hands of other persons,
or claims by the trustee wrongly resisted, should be recovered, even if the return to the estate turns out to be minimal. Whether
such remedies should be pursued is obviously a matter of judgment.

6      The remuneration of the trustee is governed by s. 21. It is primarily to be determined by the creditors. Otherwise, the
formula in s. 21(2) is applied. Under s. 21(5) it is provided:

(5) On application by the trustee, a creditor or the debtor and upon notice to such parties as the court may direct, the court
may make an order increasing or reducing the remuneration.
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7      The court is in these circumstances therefore required to determine the trustee's fee. Application is in the first instance
made by the trustee to the registrar. It may be an adversary proceeding, but in most cases it is not, as the creditors or inspectors
will have approved the fee claimed, and the sanction of the court is sought on that basis. As laid down in Re Hoskinson , supra,
the ordinary principles of taxation apply.

8      Here there is no tariff and there are no statutory rules to govern the court in the exercise of this function. The matter is
therefore largely one for the discretion of the court which must be exercised on proper principles. By what principles should
the court be guided in the matter?

9      With some temerity I set out the following principles, with the caution that they are neither exhaustive nor of universal
application. They appear to me however to be governing or at least important principles subject to the circumstances of any
particular case.

10      (1) Whether there is opposition or not, the trustee is entitled to be heard before a decision is made adverse to his claim.
Whether or not he is heard orally, he is entitled to know what case he has to meet and be given an opportunity to explain any
matters that the court does not accept. Where there is no adversary, the court must fulfil the role of communicating to the trustee
the points that are causing concern.

11      (2) The court should direct its mind to the object of the taxation. In a bankruptcy matter, these objects, as I see it, are:

12      (a) To allow the trustee a fair compensation for his services;

13      (b) To prevent unjustifiable payments for fees to the detriment of the estate and the creditors;

14      (c) To encourage, rather than to discourage, efficient, conscientious administration of the bankrupt estate for the benefit
of the creditors and, so far as the public is concerned, in the interests of the proper carrying-out of the principles and objectives
of the Bankruptcy Act. In this respect, it should be borne in mind that the labourer is worthy of his hire. The creditors and the
public are entitled to the best services from professional trustees and must expect to pay for them.

15      (3) With this in mind, the court should take into account the views of the creditors or the inspectors if they are expressed.
Considerable weight should be given to their approval or disapproval. It must be borne in mind that the inspectors are the
persons representing the creditors who are in a strong position to judge, from their day-to-day supervision, whether the work
done and the results achieved merit the compensation claimed; moreover, the inspectors are frequently creditors whose interests
are directly affected by the fee charged by the trustee; in any event, it is not to be assumed that their approval is given lightly.

16      (4) Clearly, these items should prima facie be disallowed if they comprise any of the following:

17      (a) Services not authorized by law;

18      (b) Irresponsible decisions producing no positive results;

19      (c) Conduct contrary to the instructions of the creditors or inspectors, or the court;

20      (d) Patent attempts to take advantage of the estate by performing unproductive or unnecessary services not authorized
by the inspectors;

21      (e) Over-charging for routine services;

22      (f) Charging for services not clearly performed;

23      (g) Charging at an excessive rate for professional services;

24      (h) Errors of judgment, not based on the consent of the inspectors;
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25      (i) Any matter not required by law to be done that adversely affects the interests of the creditors and not approved by
the creditors or the inspectors.

26      For obvious reasons, this list is not exhaustive.

27      (5) In more positive terms, as I see it, in relation to the overall objectives of the Act, the trustee should, in the absence
of compelling reasons to the contrary, be permitted to charge as fees:

28      (a) For the time he has spent in the administration of the estate, at the going or a reasonable rate of remuneration; this
first and foremost should be the basis of his claim;

29      (b) For obtaining a positive result, in getting in or saving assets for distribution to creditors; this might be termed successful
performance.

30      It goes without saying that the court must be alert to detect instances where a trustee has abandoned his professional ethics
and has sought to victimize the creditors by improper charges to the estate. Entirely apart from this, a trustee, who is licensed
under the statute, is expected to exercise judgment and common sense in making claims for fees. Patently he cannot expect
the court to accept overly generous charges that exhaust the estate and leave little for creditors. He must exercise restraint. The
court must therefore exercise some judgment as to the overall costs and gains to the estate of the trustee's administration and
may decide that, as a matter of judgment, a fee otherwise justifiable should be reduced in the interests of the creditors and the
integrity of the Act; but this discretion must be exercised with care, especially if the fee is approved by the creditors or the
inspectors, and it must be exercised judicially.

31      In exercising its discretion on the basis of costs and benefits the court must have regard to sometimes conflicting principles
which must be weighed. On the one hand, the direct objective of the trustee's statutory function is to maximize the cash assets
of the bankrupt for rateable distribution among the creditors; expense of administration should therefore be minimized. A
bankruptcy is generally a losing proposition to start with, so far as the creditors are concerned, and the integrity of the statutory
scheme requires that the administration of bankrupt estates should be seen to be for the benefit of the creditors and not, as it
sometimes appears to the public, for the benefit of trustees and solicitors.

32      On the other hand, the due administration of the Bankruptcy Act also requires that the assets of the debtor be gathered in
and realized by the trustee, even at the expense of investigation and litigation. Not only is this the entitlement of the creditors,
but the public interest in the integrity of the legislative scheme requires that abuses be penalized and made unprofitable. There
is therefore a wider obligation on the trustee to seek out and recover assets that have been concealed or put beyond the reach of
the creditors by improper preferences, conveyances or settlements or by invalid security, not only for the benefit of the general
creditors but, equally important, as a deterrent to abuse and frustration of the legislative scheme. Pursuit of this objective may
be costly and at times productive of little tangible gain. In this context the importance of the trustee's obtaining instructions
from the creditors or the inspectors is obvious.

33      It should not be overlooked that s. 21(5) contemplates notice of the hearing to be given to others if the court sees fit.
If the trustee's fee is not approved by the inspectors or the creditors, in my opinion the court should give them notice of the
hearing so that they may attend and speak to the matter.

34      In my opinion the registrar correctly decided that this is not a case for the application of the 7 1 /2 per cent formula. He
therefore proceeded to tax the trustee's account. I have reviewed with care the written reasons of the registrar for his decision
to reduce the fees claimed by the trustee in this matter. I recognize the difficulty with which the registrar was faced. For one
thing, he was not provided with any evidence as to the amount of time and the rate charged by the trustee for the work done.
Here a review of the trustee's statement indicates that he carried out his administration in a thorough and conscientious manner.
It is true that he has only done what his office requires but, in my opinion, he did it thoroughly and had in mind the need to
minimize expense to the estate. A conscientious approach to the administration of the estate is what creditors and the public
demand, and it should be encouraged.
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35      On this appeal I have had the benefit of evidence that was not before the learned registrar. If he had had this material
and the further explanations of the trustee, he might well have taken a different view of the claim, as I do. It was important
that the trustee set out the time spent in the various categories referred to in Re Hoskinson , supra, and this should have been
before the registrar in first instance.

36      The trustee sets out in his report that his fee was originally calculated at $21,417.75, which he prudently reduced to
$16,166.20. This was done in the context of total receipts gathered in by the trustee of $61,378.79. The preferred creditors have
received a 100 per cent dividend (less the superintendent's levy), and a small dividend has been paid to the unsecured creditors.
The fee claimed in its reduced form amounts to something of the order of 25 per cent of the assets gathered in and was approved
without reservation by the inspectors of the estate. The learned registrar found that the amount claimed for the trustee's fee was

too high and in the result reduced it to $9,500, which is about 15 1 /2 per cent of the receipts.

37      In the absence of contrary evidence, the explanations given by the trustee that are before me appear to be satisfactory.
One course open to me is to refer the matter back to the registrar to complete the hearing, but in the present case I do not intend
to do so. The trustee has submitted his explanations and argument to me, and I see no purpose in requiring him to duplicate it
in a further hearing before the registrar. I will therefore dispose of the appeal finally. In future cases such additional evidence
and explanations should be submitted to the registrar in the first instance. Appeals to the judge should not be proliferated by
reason of an incomplete hearing before the registrar.

38      In the present case the trustee has accounted for his time, His fee on this basis amounts to $16,116.20, which represents a
voluntary reduction on his part. This fee is approved without reservation by the inspectors, and this also imports their satisfaction
with his administration generally. No one objects. I find no instance of services performed or charges made without justification.
The creditors and the public are well served. Having regard to the principles I have set out, I therefore allow the trustee his
fee as rendered.

39      The appeal is therefore allowed. If costs are asked, the matter may be spoken to.
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Court File No.: 31-2467216

ONTARIO
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(COMMERCIAL LIST)

THE HONOURABLE

JUSTICE

WEDNESDAY. THE 22nd 

DAY OF MAY, 2019

fS*
IN THE MATTER OF THE BANKRUPTCY OF 

t SOUND CITY MUSIC ENTERTAINMENT INC.,
A COMPANY INCORPORATED PURSUANT TO THE LAWS OF ONTARIO, 

^ , '• 0 WITH A HEAD OFFICE IN THE CITY OF VAUGHAN,
IN THE PROVINCE OF ONTARIO

APPROVAL AND VESTING ORDER

THIS MOTION, made by A. Farber & Partners Inc., in its capacity as licensed 

insolvency trustee (the "Trustee”) of Sound City Music Entertainment Inc. (the "Company”) 

for: (i) an order approving the form of Litigation Settlement Agreement attached as Appendix 

“B” (the "LSA”) to the First Report of the Trustee dated May 17, 2019 (the “First Report”) and 

authorizing the Trustee to execute the LSA; (ii) an order approving the settlement (the 

“Settlement”) contemplated by the LSA upon such execution of the LSA by the Trustee and 

Universal Music Canada Inc. (“Universal”), Sony Music Entertainment Canada Inc. (“Sony”), 
Warner Music Canada Co. (“Warner”) (collectively, the “Supplying Labels”, and each a 

“Supplying Label”); (iii) an Order vesting in each Supplying Label all of the Company’s and 

the Trustee’s right, title and interest in and to its respective Labels’ Supplied Inventory (as such 

term is defined in the LSA), was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the First Report and on hearing the submissions of counsel for the 

Trustee, no one appearing for any other person on the service list, although properly served as 

appears from the affidavit of Shallon Garrafa sworn May 21, 2019, filed,

1. THIS COURT ORDERS AND DECLARES that the LSA is hereby approved, and the 

execution of the LSA by the Trustee, and the settlement contemplated thereunder, is hereby



- ? -

authorized and approved, with such minor amendments as the Trustee may deem necessary. The 

Trustee is hereby authorized and directed to take such additional steps and execute such 

additional documents as may be necessary or desirable for the completion of the Settlement and 

for the conveyance of Labels’ Supplied Inventory to each respective Supplying Label.

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Trustee’s 

certificate to the each Supplying Label substantially in the form attached as Schedule A hereto 

(the "Trustee's Certificate"), all of the Company's right, title and interest in and to the Labels’ 

Supplied Inventory shall vest absolutely in each respective Supplying Label, free and clear of 

and from any and all security interests (whether contractual, statutory, or otherwise), hypothecs, 

mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, 

executions, levies, charges, or other financial or monetary claims, whether or not they have 

attached or been perfected, registered or filed and whether secured, unsecured or otherwise 

(collectively, the "Claims") including, without limiting the generality of the foregoing: (i) all 

charges, security interests or claims evidenced by registrations pursuant to the Personal Property 

Security Act (Ontario) or any other personal property registry system; and (ii) those Claims listed 

on Schedule B hereto (all of which are collectively referred to as the "Encumbrances", which 

term shall not include the permitted encumbrances, easements and restrictive covenants listed on 

Schedule C) and, for greater certainty, this Court orders that all of the Encumbrances affecting or 

relating to the Labels’ Supplied Inventory are hereby expunged and discharged as against the 

Labels’ Supplied Inventory.

3. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the Claim Reduction Value (as such term is defined in the LSA) shall stand in the place 

and stead of the Labels’ Supplied Inventory, and that from and after the delivery of the Trustee's 

Certificate all Claims and Encumbrances shall attach to the Claim Reduction Value with the 

same priority as they had with respect to the Labels’ Supplied Inventory immediately prior to the 

Trustee’s return of the Labels’ Supplied Inventory to each respective Supplying Label, as if the 

Labels’ Supplied Inventory had not been returned and remained in the possession or control of 

the person having that possession or control immediately prior to the Settlement.

4. THIS COURT ORDERS AND DIRECTS the Trustee to file with the Court a copy of 

the Trustee's Certificate, forthwith after delivery thereof.

DOCSTOR: 1201927U4



5. THIS COURT ORDERS that, notwithstanding the pendency of these proceedings, the 

vesting of the Labels’ Supplied Inventory in each respective Supplying Label pursuant to this 

Order shall be binding on the Trustee, shall not be void or voidable by creditors of the Company, 

nor shall it constitute nor be deemed to be a fraudulent preference, assignment, fraudulent 

conveyance, transfer at undervalue, or other reviewable transaction under the Bankruptcy and 

Insolvency Act (Canada) or any other applicable federal or provincial legislation, nor shall it 

constitute oppressive or unfairly prejudicial conduct pursuant to any applicable federal or 

provincial legislation.

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Trustee and its agents in carrying out the terms of this Order. 

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Trustee, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Trustee and its agents in 

carrying out the terms of this Order.
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IN THE MATTER OF THE BANKRUPTCY OF 
SOUND CITY MUSIC ENTERTAINMENT INC.,

A COMPANY INCORPORATED PURSUANT TO THE LAWS OF ONTARIO, 
WITH A HEAD OFFICE IN THE CITY OF VAUGHAN,

IN THE PROVINCE OF ONTARIO

RECITALS

A. On January 24, 2019, Sound City Music Entertainment Inc. (the “Company”) filed a 

voluntary assignment in bankruptcy under section 49 (1) of the Bankruptcy and Insolvency Act, 

R.S.C. 1985, c. B-3, as amended (the “BIA”), and A. Farber & Partners Inc. (“Farber”) was 

named as licensed insolvency trustee (in such capacity, the “Trustee”) of the Company’s 

bankruptcy estate (the “Estate”).

B. Pursuant to an Approval and Vesting Order of the Court dated May 22, 2019 (the 

“Order”), the Court approved the form and execution of the Litigation Settlement Agreement 

(the "LSA") between the Trustee and Universal Music Canada Inc. (“Universal”), Sony Music 

Entertainment Canada Inc. (“Sony”), Warner Music Canada Co. (“Warner”) (collectively, the 

“Supplying Labels”, and each a “Supplying Label”) provided for the vesting in each Supplying 

Label all of the Company’s and the Trustee’s right, title and interest in and to each Supplying 

Labels’ respective Labels’ Supplied Inventory, which vesting is to be effective with respect to 

the Labels’ Supplied Inventory upon the delivery by the Trustee to each of the Labels of a 

certificate confirming (i) a reduction in the Total Label Claims by the Claims Reduction Value 

(as provided for in section 1.1 of the LSA) and (ii) that the Estate has reimbursed the Supplying 

Labels for their legal fees in the maximum amount of $40,000, collectively (as provided for in 

section 1.2 of the LSA) and (iii) the Settlement (as defined in the Order) has been completed to 

the satisfaction of the Trustee.

C. Unless otherwise indicated herein, capitalized terms have the meanings set out in the 

LSA and the Order.

THE TRUSTEE CERTIFIES the following:

1. The Trustee has returned all of the Labels’ Supplied Inventory to each respective 

Supplying Label, and in exchange, the Total Label Claims have been reduced by the Claim
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Reduction Value, such that the aggregate net claims of the Supplying Labels after reduction is 

$5,363,864, collectively, subject to adjustment as provided in section 2 of the LSA.

2. The Estate has reimbursed the Supplying Labels for their legal fees in connection with 

matters related to the bankruptcy and administration of the Estate, up to a maximum of $40,000, 

collectively.

3. The Settlement has been completed to the satisfaction of the Trustee.

4. This Certificate was delivered by the Trustee at________[TIME] on_______ [DATE].

A. Farber & Partners Inc., solely in its 
capacity as licensed insolvency trustee of the 
estate of Sound City Music Entertainment 
Inc., and not in its personal capacity

Per:
Name:
Title:

DOCSTOR: 1201927U4



Schedule B - Claims to be deleted and expunged from title to Real Property

NIL



Schedule C - Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property

(unaffected by the Vesting Order)

NIL

DOCSTOR: 1201927M4
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1975 CarswellOnt 73
Ontario Supreme Court, In Bankruptcy

West Toronto Stereo Centre Ltd., Re

1975 CarswellOnt 73, 19 C.B.R. (N.S.) 306

Re West Toronto Stereo Center Limited

Houlden J.

Judgment: January 23, 1975

Counsel: J. Berman, for the trustee in bankruptcy.
K. F. Braid, for superintendent of bankruptcy.

Subject: Corporate and Commercial; Insolvency; Estates and Trusts
Related Abridgment Classifications
Bankruptcy and insolvency
XIV Administration of estate

XIV.2 Trustees
XIV.2.d Remuneration of trustee

Headnote
Bankruptcy --- Administration of estate — Trustees — Remuneration of trustee — In excess of statutory percentage
Trustee's remuneration — Matters to be considered — The Bankruptcy Act, R.S.C. 1970, c. B-3, s. 21(1), (2).
"In fixing the trustee's remuneration, the Court should have regard to such matters as the work done by the trustee; the
responsibility imposed on the trustee; the time spent in doing the work; the reasonableness of the time expended; the necessity
of doing the work, and the results obtained." Although the list should not be exhaustive of the matters to be considered, they
are the more important items to be taken into account.
The procedure outlined in s. 21(1) of the Bankruptcy Act is rarely followed, as it is difficult for a trustee to explain his
remuneration to a meeting of creditors.

In a case where the Registrar would find that it was proper to increase the trustee's fee to an amount in excess of 7 1 /2 per cent
permitted by s. 21(2), he should not rely on certain percentages of the receipts and disbursements.

Houlden J. (orally):

1      This is an appeal by the trustee from the taxation of the trustee's final state ment of receipts and disbursements by the
Registrar in bankruptcy on 30th October 1974. The disbursements of the trustee in the amount of $5,552.21 are not in dispute.
The only disputed item is the amount claimed for fees by the trustee. In the final statement, the trustee claimed a fee of $20,000;
the Registrar reduced the fee to the sum of $6,100.

2      In his judgment, the learned Registrar has set out the facts and I need not repeat them. As no evidence was taken before the
Registrar, the trustee's representative, who was in charge of the estate, has given evidence before me today regarding the nature
of the work that was done by the trustee's staff. From listening to this evidence and after considering the material that has been
put before me, I have no hesitation in finding that the estate was a difficult one to administer. But in spite of its complexity, I
believe the trustee devoted more time to the administration of the estate than was warranted. I do not wish to imply by these
remarks that there was anything improper in what the trustee did, but viewed with the wisdom of hindsight I believe too much
time was devoted to the estate by the trustee. To mention one item: a very detailed investigation of the affairs of the bankrupt
company was conducted by the trustee. I believe the trustee might well have discussed this matter with the inspectors during the

https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIV/View.html?docGuid=I10b717ccb45663f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIV.2/View.html?docGuid=I10b717ccb45663f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIV.2.d/View.html?docGuid=I10b717ccb45663f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684637&pubNum=134158&originatingDoc=I10b717ccb45663f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I73f04ccff4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684637&pubNum=134158&originatingDoc=I10b717ccb45663f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I73f04ccff4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684637&pubNum=134158&originatingDoc=I10b717ccb45663f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I73f04ccff4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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progress of the investigation and obtained their instructions to making a less comprehensive investigation than was ultimately
carried out by the trustee.

3      Section 21(1) of the Bankruptcy Act, R.S.C. 1970, c. B-3, permits creditors by ordinary resolution at a properly called
meeting of creditors to vote the trustee such remuneration as they deem proper. No attempt was made by the trustee to obtain
such a resolution. As I pointed out to counsel for the Superintendent during argument, the procedure outlined in s. 21(1) is rarely
followed as it is difficult for a trustee to explain his remuneration to a meeting of creditors.

4      By s. 21(2) of the Bankruptcy Act, the trustee can claim as remuneration a sum not exceeding 7 1 /2 per cent of the amount
remaining out of the realization of the property of the bankrupt after claims of secured creditors have been paid or satisfied.
Section 21(5) permits the court on application by the trustee to make an order increasing or reducing the remuneration.

5      The learned Registrar found that this was a proper case to increase the trustee's fee to an amount in excess of the 7 1 /2 per
cent permitted by s. 21(2). I agree with this finding. Unfortunately in arriving at the amount of the increase, he pur ported to rely
on certain percentages of the receipts and disbursements. In my opinion this was improper; such a procedure is not authorized
or contemplated by the Bankruptcy Act.

6      In fixing the trustee's remuneration, the Court should have regard to such matters as the work done by the trustee; the
responsibility imposed on the trustee; the time spent in doing the work; the reasonableness of the time expended; the necessity
of doing the work, and the results obtained. I do not intend that the list which I have given should be exhaustive of the matters
to be considered, but in my judgment they are the more important items to be taken into account.

7      In this case, after considering the various matters that I have mentioned, and giving the question careful consideration,
I believe a fee of $13,500 would be proper. The appeal will therefore be allowed and the trustee's fee varied to this amount.
Counsel for the Superintendent of bankruptcy is not asking for costs. I will fix the costs of the solicitor for the trustee of this
application.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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