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I, Victor P. Kroeger, of the City of Calgary, in the Province of Alberta, Licensed Insolvency 

Trustee, SWEAR AND SAY THAT:  

1. I am a Senior Vice President of MNP Ltd. (�MNP�).  MNP has been appointed the trustee 

in bankruptcy (the �Trustee�) of Eco-Industrial Business Park Inc. (�Eco�) in Court No. 24-

2806171 (the �Bankruptcy Proceedings�). I have held this position with MNP since June 2012. 

Prior to my role at MNP, I worked in various financial advisory, insolvency, turnaround and 

restructuring roles with three other accounting firms from 1978 until 2012. I am a Chartered 

Professional Accountant and hold a Bachelor of Commerce (Hons.) degree from the University of 
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Manitoba. I also hold a Chartered Insolvency and Restructuring Professional designation, am a 

Licensed Insolvency Trustee and a Certified Fraud Examiner.  

2. Prior to the commencement of the Bankruptcy Proceedings, MNP was appointed as: 

(a) interim monitor of Eco (in such capacity, the “Interim Monitor”) in accordance 

with the Order of the Honourable Associate Chief Justice K.G. Nielsen, granted 

April 2, 2020 with authority to monitor the business and operations of Eco and other 

related entities (the “Interim Monitor Order”); and 

(b) receiver of all current and future assets, undertakings and properties of every nature 

and kind whatsoever, and wherever situate, including all proceeds thereof, of Eco 

and other related entities (in such capacity, the “Receiver”) pursuant to the Order 

of the Honourable Justice N.J. Whitling, granted November 4, 2021 (the 

“Receivership Order”). 

Copies of the Interim Monitor Order and the Receivership Order are attached hereto as Exhibits 

“A” and “B”, respectively.  

3. At all times, I was responsible for, and oversaw, MNP’s mandate as Interim Monitor, 

Receiver and, more recently, Trustee.  As such, I have personal knowledge of the matters 

hereinafter deposed to, except where stated to be based on information and belief, in which case, 

I verily believe the same to be true. 

4. I make this Affidavit in support of an application by the Trustee for an order declaring that 

two Assignment and Assumption Agreements, dated December 1, 2019 (the “Assignment 

Agreements”) between Eco and a related company to Eco, Symmetry Asset Management Inc. 

(“Symmetry”) are void as against the Trustee: (a) as a transfer at undervalue pursuant to section 
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96(1)(b)(ii) of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3 (the “BIA”); (b) in the 

alternative, as a fraudulent transfer pursuant to the Fraudulent Preferences Act, RSA 2000, c F-24 

(the “FPA”); or (c) in the further alternative, pursuant to the Fraudulent Conveyances Statute, 13 

Eliz 1, Chapter 5 (UK) (the “Statute of Elizabeth”). As discussed below, the Assignment 

Agreements wrongfully diverted claims seeking damages of $100 million from Eco’s estate for 

the self-interested and improper gain of Symmetry, and, in turn, the ultimate shareholder of both 

Eco and Symmetry – the Dan White Family Trust. Such improper diversion of property from the 

Eco estate has caused losses and harm to the general body of creditors and the stakeholders of Eco. 

5. I am authorized to swear this Affidavit on behalf of the Trustee. The Trustee has been 

authorized to initiate this Application and swear this Affidavit by the Inspector of Eco’s estate.  

6. All references to monetary amounts in this affidavit are in Canadian dollars unless noted 

otherwise. 

The Parties  

7. MNP is a licensed insolvency trustee and was appointed as Trustee of Eco’s bankruptcy 

estate. MNP’s appointment as Trustee was affirmed by unanimous motion of creditors present and 

able to vote at the first meeting of creditors on March 9, 2022.  

8. I have reviewed the corporate searches attached as Exhibit “C” hereto and understand that: 

(a) Eco is a corporation formed under the laws of the Province of Alberta with a 

registered office in Edmonton, Alberta. Mr. Dan White (“White”) is the sole 

director of Eco and 1468527 Alberta Ltd. (“146 Co.”) is the sole shareholder; 
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(b) Symmetry is a corporation formed under the laws of the Province of Alberta with 

a registered office in Edmonton, Alberta. Similar to Eco, White is the sole director 

of Symmetry and the 146 Co. is the sole shareholder; 

(c) 146 Co. is a corporation formed under the laws of the Province of Alberta with a 

registered office in Edmonton, Alberta. White is the sole director of the 146 Co. 

The sole shareholder of 146 Co. is the Dan White Family Trust.  

MNP’s Difficulties Obtaining Information  

9. As discussed further throughout this Affidavit, much of the information the Trustee has 

about the business, affairs and finances of Eco is from various affidavits sworn by a representative 

of Romspen Investment Corporation, the manager and administrative agent for Romspen 

Mortgage Limited Partnership (together, “Romspen”), in Alberta Court of Queen’s Bench Action 

No. 2003-06728 (the “Interim Monitor Action”). While MNP was appointed as Interim Monitor 

in the Interim Monitor Action specifically to “monitor the business and operations of the corporate 

Respondents” (which included Eco) and was granted, among other things, “access to all business 

records of the corporate Respondents”, very little information was ever provided to MNP by White 

or other representatives of Eco (or the other corporate respondents).  

10. The information that was provided to MNP, including the status of all information requests 

made by MNP, is detailed in three reports delivered by MNP pursuant to the Interim Monitor 

Order, copies of which are attached hereto without schedules as Exhibits “D” to “F” (the “Interim 

Monitor Reports”). I will refer to the information contained in the three Interim Monitor Reports 

throughout this affidavit.  
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11. I will also refer throughout this affidavit to the affidavit sworn by Romspen’s 

representative,  Mr. Wesley Roitman, dated July 29, 2022 (the “Roitman Affidavit”). A copy of 

the Roitman Affidavit (without exhibits) is attached hereto as Exhibit “G”. The Roitman Affidavit 

summarizes and compiles much of the information previously filed by Rompsen in the Interim 

Monitor Action and the receivership proceeding. For simplicity and ease of reference, I refer only 

to the Roitman Affidavit, notwithstanding that much of the information contained therein is also 

included in affidavits previously sworn by Mr. Roitman on March 30, 2020, April 17, 2020, June 

15, 2020 and June 19, 2021 in the Interim Monitor Action and the receivership proceeding.  

12. The difficulties experienced by MNP accessing information as Interim Monitor have 

continued since its appointment as Receiver and subsequently as Trustee. As discussed further in 

the First Report of the Receiver, dated January 31, 2022 (the “First Receiver’s Report”), 

notwithstanding numerous requests by MNP to White for copies of Eco’s (and the other debtor 

companies’) books and records in accordance with the requirements of the Receivership Order, 

White failed to respond to any of the Receiver’s requests. Accordingly, by Order dated March 3, 

2022, the Honourable Justice Feth (the “Feth Order”) ordered the following: 

Daniel Alexander White (“Mr. White”) is hereby Ordered to comply with his 
disclosure obligations as set out in paragraphs 6 to 7 of the Receivership Order by 
not later than 14 days after the granting of this Order, including but not limited to: 
(a) advising the Receiver of the existence of any non-privileged Records (As that 
term is defined in the Receivership Order) in his possession or control related to 
the business or affairs of any of the Companies; (b) providing same to the Receiver 
or permitting the Receiver to make, retain and take away copies thereof; and (c) 
confirming the existence of any Records of the Companies that are held by a third 
party; 

13. To date, White has not provided any records to the Receiver, nor has he confirmed the 

existence of any non-privileged records in his possession or control or in the possession or control 

of any third parties. At the hearing of the Receiver’s application on February 8, 2022, White 

represented to the Court that he did not have any records related to the business or affairs of Eco 
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(or the other debtor corporations) in his possession of control. While the relief sought by the 

Receiver for the production of books and records was adjourned to March 3, 2022 at White’s 

request (on the basis that White was in the process of engaging new counsel), neither White nor 

his counsel appeared at the subsequent hearing and Justice Feth granted the above noted relief in 

his absence.   

14. In light of the foregoing, throughout this affidavit, I refer to the best information that the 

Trustee has in its possession regarding the Assignment Agreements and the insolvency of Eco as 

at the date the Assignment Agreements were made. However, in many cases, such information is 

incomplete or fragmented based on the failure or refusal of White and Eco to provide requested 

information to MNP since its appointment as Interim Monitor on April 2, 2020, and continuing to 

this day.  

Eco’s Business and Insolvency 

15. Eco is the registered owner of various properties in Edmonton, Alberta (the “Eco Lands”), 

as well as the licensee of two disposal wells, a disposal facility, and certain physical assets and 

equipment located on the Eco Lands.  

16. From my review of the Roitman Affidavit, and based on my understanding of the business 

and affairs of Eco and the other related entities subject to the Receivership Order, I understand 

that: 

(a) on April 27, 2018, Romspen, as lender, and 3443 Zen Garden Limited Partnership 

(“Zen Garden”), as borrower, entered into a loan agreement dated April 27, 2018 

(the “Loan Agreement”); 
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(b) pursuant to the Loan Agreement, Romspen agreed to advance a loan in the 

maximum principal amount of US$125 million to Zen Garden for the purpose of 

assisting Zen Garden to develop a corporate campus in Austin, Texas; 

(c) as security for Zen Garden’s indebtedness under the Loan Agreement, Eco granted 

to Romspen (i) a mortgage in the sum of US$40 million (the “Eco Mortgage”), (ii) 

a guarantee, dated April 17, 2018 (the “Eco Guarantee”) guaranteeing the 

repayment by Zen Garden of all amounts advanced by Romspen under the Loan 

Agreement and the due performance and observance of all covenants, obligations, 

conditions, stipulations and provisos of Zen Garden and every guarantor or other 

person contained in all security granted to Romspen in respect of Zen Garden’s 

indebtedness under the Loan Agreement, and (iii) an Assignment of Leases and 

Rents and a General Security Agreement (together with the Eco Mortgage and Eco 

Guarantee, the “Eco Security”); 

(d) the Eco Mortgage provided that a default by Zen Garden under the Loan Agreement 

constituted a cross-default of Eco under the Eco Mortgage, thereby resulting in the 

whole of the unpaid principal balance advanced under the Loan Agreement and all 

accrued interest becoming immediately due and payable and entitling Romspen to 

exercise all rights and remedies under the Eco Mortgage against Eco;  

(e) the Eco Mortgage also required that Eco “pay when and as same falls due, taxes, 

rates, liens, charges, encumbrances or claims (hereinafter sometimes referred to as 

“taxes”) which are or may be or become charges or claims against the mortgages 

premises, on or in respect of this mortgage” and provided that “the Mortgagee may 

deem this Mortgage to be in default in the event that the Mortgagor does or becomes 
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subject to any of the following which is deemed to be an Event of Default: … (ii) 

the Mortgagor fails to make any other payment required to be made under the 

Mortgage”; and 

(f) the Eco Guarantee provided that if default occurs under the Loan Agreement or any 

one or more of the security documents granted in favour of Romspen, Romspen 

was entitled, in its sole discretion, to proceed against Eco without any demand for 

payment being made.  

Copies of the Eco Security are attached hereto as Exhibits “H” to “J”.   

17. From my review of the Roitman Affidavit and based on my understanding of the business 

and affairs of Eco and the other related entities subject to the Receivership Order, I understand 

that: 

(a) on October 11, 2019, Romspen demanded that Zen Garden and Eco, among others, 

repay all amounts due and owing under the Loan Agreement and, with respect to 

Eco, under the Eco Security and the Eco Guarantee, and delivered a Notice of 

Intention to Enforce Security pursuant to section 244 of the BIA, a copy of which 

is attached hereto as Exhibit “K” (the “Demands”); 

(b) at the time the Demands were issued, Zen Garden, Eco and the other guarantors 

were indebted to Romspen in the amount of US$87.9 million, together with interest 

accruing at a rate of approximately US$29,000 per diem;  

(c) on October 11 and 23, 2019, U.S. counsel for Romspen also issued Declarations of 

Default and Notice of Acceleration to Eco, among others, with respect to all 
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amounts due and owing under the Loan Agreement, copies of which are attached 

hereto as Exhibit “L”;  

(d) in November 2019, White executed a Consent Receivership Order in Texas (the 

“Standstill Agreement”);  

(e) on March 22, 2020, Zen Garden was petitioned into involuntary bankruptcy in the 

United States Bankruptcy Court for the Western District of Texas (the “U.S. 

Bankruptcy Court”). A copy of the Notice of Involuntary Bankruptcy is attached 

hereto as Exhibit “M”;  

(f) on June 19, 2020, the U.S. Bankruptcy Court granted an order (the “Financing 

Order”) which, among other things, determined that Romspen was “the due and 

lawful owner and holder of an allowed claim under the Loan Documents against 

the Debtor [Zen Garden] in the amount not less than [US]$96,495,021.72, as of the 

Petition Date, plus all other costs, fees and obligations owing, including, without 

limitation, all costs and expenses of administration, collection and enforcement 

incurred by Lender prior to the Petition Date”. A copy of the Financing Order is 

attached hereto as Exhibit “N”; and  

(g) as of July 21, 2022, the amount owing by Eco pursuant to the Eco Mortgage and 

the Eco Guarantee was US$91.4 million, with interest accruing at the rate of 

US$37,133.11 per diem.  

18. I understand that Romspen has served the Roitman Affidavit in support of an anticipated 

application to be heard by the Honourable Mr. Justice Feth on September 21-22, 2022 seeking, 
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among other things, a declaration regarding the amounts owing by Eco (and the other debtor 

companies) to Romspen in the receivership proceeding.  

19. In addition to the cross-defaults occurring under the Eco Mortgage and Eco Guarantees as 

a result of Zen Garden’s payment defaults under the Loan Agreement, and Romspen’s subsequent 

enforcement efforts against Zen Garden and Eco (among others), in 2019, Eco was also 

independently in breach of the Eco Mortgage (separate and apart from any default from Zen 

Garden under the Loan Agreement) for failing to pay outstanding property taxes for 2019 of 

approximately $383,387. Copies of the tax statements dated June 14, 2020 and November 24, 2021 

in respect of the Eco Lands are attached hereto as Exhibit “O”. 

20. By November 2020, Eco’s unpaid property taxes totalled in excess of $1.385 million, 

increasing to more than $2 million by October 2021. On October 5, 2021, the City of Edmonton 

issued a Notification of Public Auction to Romspen advising that the Eco Lands were to be sold 

at public auction on November 25, 2021 unless all unpaid property tax arrears were brought current 

prior to that date. Copies of the tax statements, dated November 10, 2020 and October 18, 2021 

are attached hereto as Exhibits “P” and “Q”. Copies of the Notifications of Public Auction dated 

October 5, 2021 are attached hereto as Exhibit “R”. 

21. Notwithstanding that by October 2019: (a) Eco was indebted to Romspen under the Eco 

Guarantee in the amount of approximately US$87.9 million, (b) Romspen had issued a Notice of 

Intention to enforce the Romspen Mortgage (in Canada) and Declarations of Default and Notice 

of Acceleration to Eco (in the United States), and (c) Eco was independently in breach of the Eco 

Mortgage for failing to pay more than $383,387 in property taxes due and owing for 2019, on or 
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about December 1, 20191, Eco purported to execute two Assignment and Assumption Agreements 

in favour of Symmetry assigning all right, title and interest in the ADT Action and the Dentons 

Claim (each as defined and discussed further below) to Symmetry (the “Assignment 

Agreements”). Attached as Exhibit “S” are copies of the Assignment Agreements.  

22. The Receiver/Trustee became aware of the Assignment Agreements on November 8, 2021 

upon being provided with copies of the Assignment Agreements by Eco’s (then) counsel. Eco’s 

counsel at the time subsequently advised the Receiver/Trustee that “[w]e were not involved in its 

[the Assignment Agreements] preparation or negotiation and do not have any comment on it.” 

Attached as Exhibit “T” is a copy of the correspondence between counsel for Eco and counsel for 

the Receiver.  

Assignment Agreements 

23.  Pursuant to the Assignment Agreements, Eco purported to assign all right, title and interest 

in: 

(a) a litigation against Alberta Diluent Terminal Ltd. (“ADT”) in Alberta Court of 

Queen’s Bench Action No. 1303-16983 (the “ADT Action”) to Symmetry. While 

the Assignment Agreement defines the ADT Action as “Alberta Court File Number 

78867”, it appears such number is, in fact, a reference to the file number assigned 

to the matter by Eco’s (former) counsel. The only action filed by Eco against ADT 

 
1 The Trustee has no information regarding the date(s) that the Assignment Agreements were executed by Eco and 

Symmetry, other than the date noted on the front page of each Assignment Agreement - December 1, 2019. The 
Trustee has no information whether the Assignment Agreements were, in fact, executed on this date or sometime 
later. 
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of which the Trustee is aware is Alberta Court of Queen’s Bench Action No. 1303-

16983; and 

(b) a “lawsuit against Dentons” to Symmetry. Counsel for Eco advised counsel for the 

Trustee that no such lawsuit exists and that a standstill agreement has, in fact, been 

put in place with Dentons Canada LLP (“Dentons” and the claims subject to the 

standstill agreement, the “Dentons Claim”). A copy of the Standstill Agreement is 

attached hereto as Exhibit “U”. 

24. It appears from reviewing the documents that White signed the Assignment Agreements 

on behalf of both Eco and Symmetry. 

25. The Assignment Agreements relate to: (a) claim by Eco against ADT relating to the sale 

of lands by Eco to ADT in 2008 and 2013 that resulted in a legal dispute between the parties 

regarding rail access through the lands acquired by ADT to the remaining Eco Lands, and (b) a 

potential negligence claim against Dentons (who had acted as counsel on behalf of Eco in respect 

of this sale transaction). Eco has claimed $100 million against ADT in the ADT Action. A copy 

of the Amended Statement of Claim in ADT Action is attached hereto as Exhibit “V”. 

26. Each of the Assignment Agreements state the following: 

D. From the filing date of the Court Action, Symmetry has managed the legal 
action for Eco by supplying services and paying costs including legal fees; 

E. Eco has relied on Symmetry for these services but has been unable to pay for 
those services or costs. As a partial offset Eco is willing to assign the Lawsuit 
referenced above to Symmetry. Symmetry is willing to accept partial offset from 
Eco for the Lawsuit referenced above and the assumption thereof.  

27. The Trustee’s information regarding the purported provision of services by Symmetry to 

Eco is as follows: 
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(a) in its position as Interim Monitor, MNP was advised by Eco management that 

Symmetry was set up to manage the asset portfolio of each of Eco and various other 

related companies, including Absolute Environmental Waste Management Inc. 

(“AEWM”);  

(b) as Interim Monitor, MNP requested copies of all asset management agreements 

between Symmetry, Eco and the other related companies; 

(c) notwithstanding MNP’s various requests, the only document that was provided was 

an unexecuted copy of an asset management agreement between Symmetry and 

AEWM (the “AEWM Asset Management Agreement”), a copy of which is 

attached hereto as Exhibit “W”; 

(d) MNP reviewed the terms of the unexecuted AEWM Asset Management Agreement 

and compared those terms against available transaction ledgers in respect to 

amounts due by AEWM to Symmetry and available income statements for the 

month of August 2020 through January 2021 and confirmed that: 

(i) during the above noted period, AEWM transferred $334,500 to Symmetry; 

(ii) based on the terms of the AEWM Asset Management Agreement, the 

amount of fees which should have been transferred by AEWM to Symmetry 

totalled only $108,816, resulting in a payment overage of $225,684 over the 

6-month period; and 

(iii) even if AEWM’s/Symmetry’s calculations in the available transaction 

ledgers were used to quantify the fees payable to Symmetry, such fees total 
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only $158,252.22, resulting in a payment overage of $176,248 over the 6-

month period; 

(e) in order to confirm the foregoing information, MNP requested, among other things, 

monthly detailed Symmetry reports that included amounts paid by Symmetry on 

behalf of AEWM and Eco, and detailed monthly invoices for Symmetry 

management fees. Attached as Exhibit “X” are copies of correspondence between 

MNP and a representative of AEWM and Eco, dated March 5, March 12, July 6, 

August 11, and October 6, 2021 regarding such requested information. Also 

attached as Exhibit “Y” is a copy of a reporting letter from MNP to Romspen 

summarizing much of the foregoing, dated August 12, 2021; and 

(f) notwithstanding repeated requests by MNP, at no time did either AEWM, Eco or 

Symmetry provide MNP with copies of: 

(i) any monthly reports showing amounts paid by Symmetry on behalf of 

AEWM and Eco; 

(ii) any monthly invoices relating to the calculation of Symmetry fees; 

(iii) an executed version of the AEWM Asset Management Agreement; or 

(iv) any agreement whatsoever between Eco and Symmetry pursuant to which 

Eco agreed to pay fees to Symmetry, and Symmetry agreed to provide 

management or other services on its behalf; and 

(g) as noted above, no records or other information have been provided by White in 

compliance with the Receivership Order or the Feth Order compelling White to 
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produce the foregoing information (and all books and records of Eco and the other 

related debtor companies).  

28. As Trustee, MNP has reviewed Eco’s monthly bank statements for the period of March 1, 

2018 to April 30, 2020. Although there does not appear to be any legal fees debited directly from 

Eco’s bank account, on March 1, 2019, $119,549.89 was withdrawn from the account with a note 

“to Symmetry asset management.” The Trustee has no information supporting the transfer of funds 

or the quantum of legal fees paid by Symmetry, if any, since, as discussed above, representatives 

of Eco and Symmetry have failed or refused to provide MNP with such information, 

notwithstanding its repeated requests. 

Eco is Assigned into Bankruptcy  

29. Upon learning of the Assignment Agreements in November 2021, the Receiver had serious 

concerns regarding the propriety, validity, and enforceability of the Assignment Agreements. 

Accordingly, on February 17, 2022, the Receiver filed an assignment in bankruptcy on behalf of 

Eco pursuant to paragraph 4(q) of the Receivership Order, which assignment became effective by 

way of a Certificate of Appointment from the Office of the Superintendent of Bankruptcy on 

February 18, 2022. MNP Ltd. was appointed Trustee of Eco’s bankrupt estate.  

The Trustee’s Claims  

Transfers at Undervalue under Section 96 of the BIA 

30. In light of the foregoing, and unless or until evidence to the contrary is provided, I verily 

believe that the Assignment Agreements are transfers at undervalue within the meaning of Section 

96 of the BIA.  



- 16 - 
 

  

31. Firstly, the Assignment Agreements purport to transfer the ADT Action and the Dentons 

Claim to Symmetry. Such claims have a face value of $100 million. While the Assignment 

Agreements justify the transfers on the basis that Symmetry has provided management services to 

Eco and paid legal fees on Eco’s behalf, neither White nor any of the representatives of Symmetry 

(or former representatives of Eco) have provided the Interim Monitor/Receiver/Trustee with any 

information showing the amounts purportedly paid by Symmetry on behalf of Eco, any monthly 

invoices relating to the calculation of Symmetry’s fees, or even an agreement between Eco and 

Symmetry. Notwithstanding MNP’s repeated requests for such information since March 5, 2021, 

none has been forthcoming.  

32. Further, and in any event, even if Symmetry had paid legal fees on behalf of Eco, such 

legal fees could not have approximated the claimed value of the ADT Action and the Dentons 

Claim ($100 million). 

33. Secondly, the Assignment Agreements purport to assign the ADT Action and the Dentons 

Claim to Symmetry at a time when Eco was clearly insolvent. On October 11, 2019, only 

approximately 7 weeks’ prior to White’s execution of the Assignment Agreements, Romspen had 

accelerated an approximately US$87.9 million obligation and demanded repayment of such 

amount from Eco pursuant to the terms of the Eco Guarantee. Notices of Intention to enforce the 

Eco Mortgage, Eco Guarantee and Eco Security had been served on Eco. Independently, Eco had 

also ceased paying its obligations to the City of Edmonton in the normal course for property taxes 

which, by the end of 2019, were overdue in the amount of $383,387 and which, by 2021, had 

grown to more than $2 million. By no later than October 11, 2019, Eco was both unable to meet 

its obligations as they generally became due and had ceased paying its obligations in the ordinary 

course. 
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34. Thirdly, I verily believe that Eco and Symmetry were not dealing at arm’s length when the 

Assignment Agreements were executed, since White was the sole director of both Eco and 

Symmetry, and signed the Assignment Agreements on behalf of each. Eco and Symmetry both 

have a common shareholder – 146 Co. – and a common ultimate shareholder – the Dan White 

Family Trust. 

35. Fourthly, the Assignment Agreements were executed within the five year period prior to 

the date of the initial bankruptcy event, regardless of whether the date of the “application in respect 

of which a bankruptcy order is made” is used (April 26, 2021 – the date Romspen filed its 

application for appointment of the Receiver) or the date of the “assignment by or in respect of the 

person” is used (February 18, 2022 – the date Eco was assigned into bankruptcy), as those event 

are described under Section 2 of the BIA. 

36. Fifthly, I also believe that the Assumption Agreements were intended to defraud, defeat or 

delay Eco’s creditors. The Assignment Agreements were executed by related, non-arms’ length 

parties, at a time when Eco was insolvent and enforcement proceedings were underway by 

Romspen both in Canada and the United States. I understand from Romspen that the Assignment 

Agreements were never disclosed to it and that Romspen only learned of the Assignment 

Agreements following disclosure of their existence by Eco’s former counsel to the Receiver in 

November 2021. The Assignment Agreements were either made for grossly inadequate, or no, 

consideration.   

37. The Trustee is accordingly seeking an Order declaring the Assignment Agreements as void 

against the Trustee as a transfer at undervalue pursuant to section 96(1)(b)(ii) of the BIA. 
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FPA and Statute of Elizabeth 

38. In light of the facts and circumstances above, and unless or until evidence to the contrary 

is provided, I further believe that the Assignment Agreements are void pursuant to the FPA and/or 

the Statute of Elizabeth since:  

(a) the Assignment Agreements were conveyances of personal property for no (or 

nominal) consideration at a time when Eco was in insolvent circumstances; 

(b) Eco intended to defraud, delay or hinder its creditors (for the reasons set out above) 

in conveying all right, title and interest to the ADT Action and the Dentons Claim;  

(c) the Assignment Agreements did defraud, delay or hinder Eco’s creditors through 

the wrongful dissipation of value to a related, non-arms’ length party – Symmetry; 

and 

(d) the Trustee has standing as the Court’s officer, and as the representative of 

creditors, to seek relief under the FPA and the Statute of Elizabeth.  

Conclusion 

39. In conclusion, by Eco executing the Assignment Agreement, the Trustee is concerned that 

Eco wrongfully diverted claims seeking damages of $100 million from Eco’s estate for the self-

interested and improper gain of Symmetry, and, in turn, the ultimate shareholder of both Eco and 

Symmetry – the Dan White Family Trust. By pursuing this Application, the Trustee seeks to restore 

the value dissipated by Eco. I make this Affidavit in support of the Application and for no other 

improper purpose.  
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UPON the application of Romspen Mortgage Limited Partnership and Romspen 

Investment Corporation (collectively, “Romspen”) in respect of Lot 11 GP Ltd., Lot 11 Limited 

Partnership, Eco-Industrial Business Park Inc., Absolute Energy Resources Inc., and Absolute 

Environmental Waste Management Inc. (collectively, the “Respondent”); AND UPON reading 

the Affidavit of Wesley Roitman sworn October 19, 2021 and filed October 25, 2021; AND 

UPON reading the prior affidavit evidence filed in this action; AND UPON noting the Consent 

to Act of MNP Ltd.; AND UPON hearing counsel for Romspen, counsel for the proposed 

Receiver and any other counsel or other interested parties present;  

IT IS HEREBY ORDERED AND DECLARED THAT: 

SERVICE 

1. The time for service of the notice of application for this order (the “Order”) is hereby 

abridged and deemed good and sufficient and this application is properly returnable 

today. 

STAY OF PROCEEDINGS 

2. The stay of proceedings provided for in the Consent Order granted by the Honourable 

Mr. Justice J. Gill on October 25, 2019 is hereby vacated. The enforcement proceedings 

taken to date by the Applicants are hereby ratified nunc pro tunc.  

APPOINTMENT 

3. Pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the 

“BIA”), and sections 13(2) of the Judicature Act, R.S.A. 2000, c.J-2, 99(a) of the 

Business Corporations Act, R.S.A. 2000, c.B-9, and 65(7) of the Personal Property 

Security Act, R.S.A. 2000, c.P-7, MNP Ltd. is hereby appointed Receiver, without 

security, of all of the Respondent's current and future assets, undertakings and properties 

of every nature and kind whatsoever, and wherever situate, including all proceeds thereof 

(the “Property”). 



- 4 - 
 
 
 

125245142:v2 

RECEIVER'S POWERS 

4. The Receiver is hereby empowered and authorized, but not obligated, to act at once in 

respect of the Property and, without in any way limiting the generality of the foregoing, 

the Receiver is hereby expressly empowered and authorized to do any of the following 

where the Receiver considers it necessary or desirable: 

(a) to take possession of and exercise control over the Property and any and all 

proceeds, receipts and disbursements arising out of or from the Property, which 

shall include the Receiver’s ability to abandon, dispose of or otherwise release 

any interest in any of the Respondents’ real property, or any right in any 

immoveable, and any license or authorization issued by the Alberta Energy 

Regulator, or any other similar government authority, in respect of such interest in 

real property or immoveable, including pursuant to section 14.06(4) of the BIA, 

notwithstanding the provisions of the Oil and Gas Conservation Act, RSA 2000, c 

O-6, the Pipeline Act, RSA 2000, or any other similar provincial legislation;  

(b) to receive, preserve and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent security 

personnel, the taking of physical inventories and the placement of such insurance 

coverage as may be necessary or desirable; 

(c) to manage, operate and carry on the business of the Respondent, including the 

powers to enter into any agreements, incur any obligations in the ordinary course 

of business, cease to carry on all or any part of the business, or cease to perform 

any contracts of the Respondent; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on whatever 

basis, including on a temporary basis, to assist with the exercise of the Receiver’s 

powers and duties, including without limitation those conferred by this Order; 
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(e) to purchase or lease machinery, equipment, inventories, supplies, premises or 

other assets to continue the business of the Respondent or any part or parts 

thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter owing to the 

Respondent and to exercise all remedies of the Respondent in collecting such 

monies, including, without limitation, to enforce any security held by the 

Respondent; 

(g) to settle, extend or compromise any indebtedness owing to or by the Respondent; 

(h) to execute, assign, issue and endorse documents of whatever nature in respect of 

any of the Property, whether in the Receiver's name or in the name and on behalf 

of the Respondent, for any purpose pursuant to this Order;  

(i) to undertake environmental or workers' health and safety assessments of the 

Property and operations of the Respondent; 

(j) to initiate, prosecute and continue the prosecution of any and all proceedings and 

to defend all proceedings now pending or hereafter instituted with respect to the 

Respondent, the Property or the Receiver, and to settle or compromise any such 

proceedings. The authority hereby conveyed shall extend to such appeals or 

applications for judicial review in respect of any order or judgment pronounced in 

any such proceeding, and provided further that nothing in this Order shall 

authorize the Receiver to defend or settle the action in which this Order is made 

unless otherwise directed by this Court; 

(k) to no earlier than three months from the date this order is granted, apply for the 

additional power to: 

(i) market any or all the Property, including advertising and soliciting offers 
in respect of the Property or any part or parts thereof and negotiating such 
terms and conditions of sale as the Receiver in its discretion may deem 
appropriate;  

(ii) to sell, convey, transfer, lease or assign the Property or any part or parts 
thereof out of the ordinary course of business: 
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A. without the approval of this Court in respect of any transaction not 
exceeding $100,000, provided that the aggregate consideration for 
all such transactions does not exceed $2,000,000;  

B. with the approval of this Court in respect of any transaction in 
which the purchase price or the aggregate purchase price exceeds 
the applicable amount set out in the preceding clause; 

and in each such case notice under subsection 60(8) of the Personal 

Property Security Act, R.S.A. 2000, c. P-7 or any other similar legislation 
in any other province or territory shall not be required; and 

(iii) to apply for any vesting order or other orders (including, without 
limitation, confidentiality or sealing orders) necessary to convey the 
Property or any part or parts thereof to a purchaser or purchasers thereof, 
free and clear of any liens or encumbrances affecting such Property; 

(l) to report to, meet with and discuss with such affected Persons (as defined below) 

as the Receiver deems appropriate all matters relating to the Property and the 

receivership, and to share information, subject to such terms as to confidentiality 

as the Receiver deems advisable; 

(m) to register a copy of this Order and any other orders in respect of the Property 

against title to any of the Property, and when submitted by the Receiver for 

registration this Order shall be immediately registered by the Registrar of Land 

Titles of Alberta, or any other similar government authority, notwithstanding 

Section 191 of the Land Titles Act, RSA 2000, c. L-4, or the provisions of any 

other similar legislation in any other province or territory, and notwithstanding 

that the appeal period in respect of this Order has not elapsed and the Registrar of 

Land Titles shall accept all Affidavits of Corporate Signing Authority submitted 

by the Receiver in its capacity as Receiver of the Respondent and not in its 

personal capacity; 

(n) to apply for any permits, licences, approvals or permissions as may be required by 

any governmental authority and any renewals thereof for and on behalf of and, if 

thought desirable by the Receiver, in the name of the Respondent; 
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(o) to enter into agreements with any trustee in bankruptcy appointed in respect of the 

Respondent, including, without limiting the generality of the foregoing, the ability 

to enter into occupation agreements for any property owned or leased by the 

Respondent; 

(p) to exercise any shareholder, partnership, joint venture or other rights which the 

Respondent may have;  

(q) to make an assignment of the Respondent in bankruptcy or to consent to the 

making of a Bankruptcy Order under the BIA, to the extent the Receiver deems it 

appropriate to do so; and 

(r) to take any steps reasonably incidental to the exercise of these powers or the 

performance of any statutory obligations; 

and in each case where the Receiver takes any such actions or steps, it shall be 

exclusively authorized and empowered to do so, to the exclusion of all other Persons, 

including the Respondent, and without interference from any other Person (as defined 

below).  Notwithstanding sections 4(g) and 4(j) above, the Receiver shall not settle or 

compromise any claim or counterclaim filed by the Respondent or any of them in the 

within action, Alberta Action No. 2003-08412, Alberta Action No. 2003-07790, Alberta 

Action No. 2003-08204, Austin County Action No. 1:21-MC-495-RP, United States 

Bankruptcy Court Chapter 11 Proceedings No. 20-10410-HCM and Travis County 

Action No. CauseD-1-GN-19-007269 without court order or consent of the Respondent.  

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

5. (i) The Respondent, (ii) all of its current and former directors, officers, employees, 

agents, accountants, legal counsel and shareholders, and all other persons acting on its 

instructions or behalf, and (iii) all other individuals, firms, corporations, governmental 

bodies or agencies, or other entities having notice of this Order (all of the foregoing, 

collectively, being “Persons” and each being a “Person”) shall forthwith advise the 

Receiver of the existence of any Property in such Person's possession or control, shall 

grant immediate and continued access to the Property to the Receiver, and shall deliver 
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all such Property (excluding Property subject to liens the validity of which is dependent 

on maintaining possession) to the Receiver upon the Receiver's request. 

6. All Persons shall forthwith advise the Receiver of the existence of any books, documents, 

securities, contracts, orders, corporate and accounting records, and any other papers, 

records and information of any kind related to the business or affairs of the Respondent, 

and any computer programs, computer tapes, computer disks or other data storage media 

containing any such information (the foregoing, collectively, the “Records”) in that 

Person's possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to 

and use of accounting, computer, software and physical facilities relating thereto, 

provided however that nothing in this paragraph or in paragraph 7 of this Order shall 

require the delivery of Records, or the granting of access to Records, which may not be 

disclosed or provided to the Receiver due to the privilege attaching to solicitor-client 

communication or documents prepared in contemplation of litigation or due to statutory 

provisions prohibiting such disclosure. 

7. If any Records are stored or otherwise contained on a computer or other electronic system 

of information storage, whether by independent service provider or otherwise, all Persons 

in possession or control of such Records shall forthwith give unfettered access to the 

Receiver for the purpose of allowing the Receiver to recover and fully copy all of the 

information contained therein whether by way of printing the information onto paper or 

making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or 

destroy any Records. Further, for the purposes of this paragraph, all Persons shall provide 

the Receiver with all such assistance in gaining immediate access to the information in 

the Records as the Receiver may in its discretion require including providing the 

Receiver with instructions on the use of any computer or other system and providing the 

Receiver with any and all access codes, account names, and account numbers that may be 

required to gain access to the information. 
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NO PROCEEDINGS AGAINST THE RECEIVER 

8. No proceeding or enforcement process in any court or tribunal (each, a “Proceeding”), 

shall be commenced or continued against the Receiver with leave of this Court. 

NO PROCEEDINGS AGAINST THE RESPONDENT OR THE PROPERTY 

9. No Proceeding against or in respect of the Respondent or the Property shall be 

commenced or continued except with leave of this Court and any and all Proceedings 

currently under way against or in respect of the Respondent or the Property are hereby 

stayed and suspended pending further Order of this Court, provided, however, that 

nothing in this Order shall: (i) prevent any Person from commencing a proceeding 

regarding a claim that might otherwise become barred by statute or an existing agreement 

if such proceeding is not commenced before the expiration of the stay provided by this 

paragraph; and (ii) affect a Regulatory Body’s investigation in respect of the Respondent 

or an action, suit or proceeding that is taken in respect of the Respondent by or before the 

Regulatory Body, other than the enforcement of a payment order by the Regulatory Body 

or the Court. “Regulatory Body” means a person or body that has powers, duties or 

functions relating to the enforcement or administration of an Act of Parliament or of the 

legislature of a Province. 

NO EXERCISE OF RIGHTS OF REMEDIES 

10. All rights and remedies of any Person, whether judicial or extra-judicial, statutory or non-

statutory (including, without limitation, set-off rights) against or in respect of the 

Respondent or the Receiver or affecting the Property are hereby stayed and suspended 

and shall not be commenced, proceeded with or continued except with leave of this 

Court, including, without limitation, any rights or remedies or provisions in any 

agreement, construction, ownership and operating agreement, joint venture agreement or 

any such similar agreement or agreements to which the Respondent is a party that purport 

to effect or cause a cessation of operatorship as a result of the occurrence of any default 

or non-performance by or the insolvency of the Respondent, the making or filing of these 

proceedings or any allegation, admission or evidence in these proceedings and under no 
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circumstances shall the Respondent be replaced as operator pursuant to any such 

agreements without further order of this Court provided, however, that this stay and 

suspension does not apply in respect of any “eligible financial contract” (as defined in the 

BIA), and further provided that nothing in this Order shall: 

(a) empower the Respondent to carry on any business that the Respondent is not 
lawfully entitled to carry on; 

(b) prevent the filing of any registration to preserve or perfect a security interest; 

(c) prevent the registration of a claim for lien; or 

(d) exempt the Respondent from compliance with statutory or regulatory provisions 
relating to health, safety or the environment.  

11. Nothing in this Order shall prevent any party from taking an action against the Applicant 

where such an action must be taken in order to comply with statutory time limitations in 

order to preserve their rights at law, provided that no further steps shall be taken by such 

party except in accordance with the other provisions of this Order, and notice in writing 

of such action be given to the Monitor at the first available opportunity. 

NO INTERFERENCE WITH THE RECEIVER 

12. No Person shall accelerate, suspend, discontinue, fail to honour, alter, interfere with, 

repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Respondent, except with the leave of this 

Court   

CONTINUATION OF SERVICES 

13. All persons having: 

(a) statutory or regulatory mandates for the supply of goods and/or services; or 

(b) oral or written agreements or arrangements with the Respondent, including 

without limitation all computer software, communication and other data services, 

centralized banking services, payroll services, insurance, transportation, services, 

utility or other services to the Respondent 
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are hereby restrained until further order of this Court from discontinuing, altering, 

interfering with, suspending or terminating the supply of such goods or services as may 

be required by the Respondent or exercising any other remedy provided under such 

agreements or arrangements. The Respondent shall be entitled to the continued use of its 

current premises, telephone numbers, facsimile numbers, internet addresses and domain 

names, provided in each case that the usual prices or charges for all such goods or 

services received after the date of this Order are paid by the Respondent in accordance 

with the payment practices of the Respondent, or such other practices as may be agreed 

upon by the supplier or service provider and each of the Respondent and the Receiver, or 

as may be ordered by this Court. 

RECEIVER TO HOLD FUNDS 

14. All funds, monies, cheques, instruments, and other forms of payments received or 

collected by the Receiver from and after the making of this Order from any source 

whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date 

of this Order or hereafter coming into existence, shall be deposited into one or more new 

accounts to be opened by the Receiver (the “Post Receivership Accounts”) and the 

monies standing to the credit of such Post Receivership Accounts from time to time, net 

of any disbursements provided for herein, shall be held by the Receiver to be paid in 

accordance with the terms of this Order or any further order of this Court. 

EMPLOYEES 

15. Subject to employees’ rights to terminate their employment, all employees of the 

Respondent shall remain the employees of the Respondent until such time as the 

Receiver, on the Respondent's behalf, may terminate the employment of such employees. 

The Receiver shall not be liable for any employee-related liabilities, including any 

successor employer liabilities as provided for in section 14.06(1.2) of the BIA, other than 

such amounts as the Receiver may specifically agree in writing to pay, or in respect of its 

obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act, S.C. 2005, c.47 (“WEPPA”). 
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16. Pursuant to clause 7(3)(c) of the Personal Information Protection and Electronic 

Documents Act, S.C. 2000, c. 5, the Receiver shall disclose personal information of 

identifiable individuals to prospective purchasers or bidders for the Property and to their 

advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a “Sale”). Each prospective purchaser or bidder 

to whom such personal information is disclosed shall maintain and protect the privacy of 

such information and limit the use of such information to its evaluation of the Sale, and if 

it does not complete a Sale, shall return all such information to the Receiver, or in the 

alternative destroy all such information. The purchaser of any Property shall be entitled to 

continue to use the personal information provided to it, and related to the Property 

purchased, in a manner which is in all material respects identical to the prior use of such 

information by the Respondent, and shall return all other personal information to the 

Receiver, or ensure that all other personal information is destroyed. 

LIMITATION ON ENVIRONMENTAL LIABILITIES 

17. (a) Notwithstanding anything in any federal or provincial law, the Receiver is not 

personally liable in that position for any environmental condition that arose or 

environmental damage that occurred: 

(i) before the Receiver's appointment; or 

(ii) after the Receiver's appointment unless it is established that the condition 

arose or the damage occurred as a result of the Receiver's gross negligence 

or wilful misconduct.  

(b) Nothing in sub-paragraph (a) exempts a Receiver from any duty to report or make 

disclosure imposed by a law referred to in that sub-paragraph. 

(c) Notwithstanding anything in any federal or provincial law, but subject to sub-

paragraph (a) hereof, where an order is made which has the effect of requiring the 

Receiver to remedy any environmental condition or environmental damage 

affecting the Property, the Receiver is not personally liable for failure to comply 
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with the order, and is not personally liable for any costs that are or would be 

incurred by any person in carrying out the terms of the order, 

(i) if, within such time as is specified in the order, within 10 days after the 

order is made if no time is so specified, within 10 days after the 

appointment of the Receiver, if the order is in effect when the Receiver is 

appointed, or during the period of the stay referred to in clause (ii) below, 

the Receiver: 

A. complies with the order, or 

B. on notice to the person who issued the order, abandons, disposes of 

or otherwise releases any interest in any real property affected by 

the condition or damage; 

(ii) during the period of a stay of the order granted, on application made 

within the time specified in the order referred to in clause (i) above, within 

10 days after the order is made or within 10 days after the appointment of 

the Receiver, if the order is in effect when the Receiver is appointed, by, 

A. the court or body having jurisdiction under the law pursuant to 

which the order was made to enable the Receiver to contest the 

order; or 

B. the court having jurisdiction in bankruptcy for the purposes of 

assessing the economic viability of complying with the order; or 

(iii) if the Receiver had, before the order was made, abandoned or renounced 

or been divested of any interest in any real property affected by the 

condition or damage.  

LIMITATION ON THE RECEIVER’S LIABILITY 

18. Except for gross negligence or wilful misconduct, as a result of its appointment or 

carrying out the provisions of this Order the Receiver shall incur no liability or obligation 

that exceeds an amount for which it may obtain full indemnity from the Property. 
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Nothing in this Order shall derogate from any limitation on liability or other protection 

afforded to the Receiver under any applicable law, including, without limitation, Section 

14.06, 81.4(5) or 81.6(3) of the BIA. 

RECEIVER'S ACCOUNTS 

19. The Receiver and counsel to the Receiver shall be paid their reasonable fees and 

disbursements, in each case, incurred at their standard rates and charges. The Receiver 

and counsel to the Receiver shall be entitled to the benefits of and are hereby granted a 

charge (the “Receiver’s Charge”) on the Property, which charge shall not exceed an 

aggregate amount of $250,000 as security for their professional fees and disbursements 

incurred at the normal rates and charges of the Receiver and such counsel, both before 

and after the making of this Order in respect of these proceedings, and the Receiver’s 

Charge shall form a first charge on the Property in priority to all security interests, trusts, 

deemed trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any 

Person but subject to section 14.06(7), 81.4(4), 81.6(2) and 88 of the BIA.  

20. The Receiver and its legal counsel shall pass their accounts from time to time. 

21. Prior to the passing of its accounts, the Receiver shall be at liberty from time to time to 

apply reasonable amounts, out of the monies in its hands, against its fees and 

disbursements, including the legal fees and disbursements, incurred at the normal rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances 

against its remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

22. The Receiver shall be at liberty and it is hereby empowered to borrow by way of a 

revolving credit or otherwise, such monies from time to time as it may consider necessary 

or desirable, provided that the outstanding principal amount does not exceed $200,000 (or 

such greater amount as this Court may by further order authorize) at any time, at such 

rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon 

the Receiver by this Order, including interim expenditures.  The whole of the Property 
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shall be and is hereby charged by way of a fixed and specific charge (the “Receiver's 

Borrowings Charge”) as security for the payment of the monies borrowed, together with 

interest and charges thereon, in priority to all security interests, trusts, deemed trusts,  

liens, charges and encumbrances, statutory or otherwise, in favour of any Person, but 

subordinate in priority to the Receiver's Charge and the charges set out in sections 

14.06(7), 81.4(4), 81.6(2) and 88 of the BIA. 

23. Neither the Receiver's Borrowings Charge nor any other security granted by the Receiver 

in connection with its borrowings under this Order shall be enforced without leave of this 

Court. 

24. The Receiver is at liberty and authorized to issue certificates substantially in the form 

annexed as Schedule “A” hereto (the “Receiver's Certificates”) for any amount 

borrowed by it pursuant to this Order. 

25. The monies from time to time borrowed by the Receiver pursuant to this Order or any 

further order of this Court and any and all Receiver's Certificates evidencing the same or 

any part thereof shall rank on a pari passu basis, unless otherwise agreed to by the 

holders of any prior issued Receiver's Certificates. 

26. The Receiver shall be allowed to repay any amounts borrowed by way of Receiver’s 

Certificates out of the Property or any proceeds, including any proceeds from the sale of 

any assets without further approval of this Court. 

ALLOCATION 

27. Any interested party may apply to this Court on notice to any other party likely to be 

affected, for an order allocating the Receiver’s Charge and Receiver’s Borrowings 

Charge amongst the various assets comprising the Property. 

GENERAL 

28. The Receiver may from time to time apply to this Court for advice and directions in the 

discharge of its powers and duties hereunder. 
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29. Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by 

this Court, the Receiver will report to the Court from time to time, which reporting is not 

required to be in affidavit form and shall be considered by this Court as evidence. The 

Receiver’s reports shall be filed by the Court Clerk notwithstanding that they do not 

include an original signature. 

30. Nothing in this Order shall prevent the Receiver from acting as a trustee in bankruptcy of 

the Respondent. 

31. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or 

administrative body having jurisdiction in Canada or in any foreign jurisdiction to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of 

this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Receiver, 

as an officer of this Court, as may be necessary or desirable to give effect to this Order, to 

grant representative status to the Receiver in any foreign proceeding, or to assist the 

Receiver and its agents in carrying out the terms of this Order.  

32. The Receiver be at liberty and is hereby authorized and empowered to apply to any court, 

tribunal, regulatory or administrative body, wherever located, for the recognition of this 

Order and for assistance in carrying out the terms of this Order and that the Receiver is 

authorized and empowered to act as a representative in respect of the within proceedings 

for the purpose of having these proceedings recognized in a jurisdiction outside Canada. 

33. The Plaintiff shall have its costs of this application, up to and including entry and service 

of this Order, provided for by the terms of the Plaintiff's security or, if not so provided by 

the Plaintiff's security, then on a substantial indemnity basis, including legal costs on a 

solicitor-client full indemnity basis, to be paid by the Receiver from the Respondent's 

estate with such priority and at such time as this Court may determine. 
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34. Any interested party may apply to this Court to vary or amend this Order on not less than 

7 days' notice to the Receiver and to any other party likely to be affected by the order 

sought or upon such other notice, if any, as this Court may order. 

FILING 

35. The Receiver shall establish and maintain a website in respect of these proceedings at 

mnpdebt.ca (the “Receiver’s Website”) and shall post there as soon as practicable: 

(a) all materials prescribed by statue or regulation to be made publicly available; and  

(b) all applications, reports, affidavits, orders and other materials filed in these 

proceedings by or on behalf of the Receiver, or served upon it, except such 

materials as are confidential and the subject of a sealing order or pending 

application for a sealing order.  

36. Service of this Order shall be deemed good and sufficient by: 

(a) serving the same on: 

(i) the persons listed on the service list created in these proceedings or 

otherwise served with notice of these proceedings;  

(ii) any other person served with notice of the application for this Order;  

(iii) any other parties attending or represented at the application for this Order; 

and 

(b) posting a copy of this Order on the Receiver’s Website 

and service on any other person is hereby dispensed with. 
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37. Service of this Order may be effected by facsimile, electronic mail, personal delivery or 

courier. Service is deemed to be effected the next business day following transmission or 

delivery of this Order.  

 

   

 

 

CONSENTED TO THIS 3rd DAY OF 
NOVEMBER BY: 
 
DENTONS LLP 

 
Per: ___________________________ 
       Jonathan Hillson 
       Counsel to the Respondents   

 Justice of the Court of Queen’s Bench of Alberta 

 
 
 
 
 
BORDEN LADNER GERVAIS LLP 
 

 
Per: __________________________ 
        Robyn Gurofsky 
        Counsel to Romspen Mortgage Limited          
        Partnership and Romspen Investment      
        Corporation 
 



 

 

SCHEDULE “A” 

RECEIVER CERTIFICATE 

CERTIFICATE NO.  

AMOUNT  $ 
 

1. THIS IS TO CERTIFY that MNP Ltd., the interim receiver and receiver and manager 
(the “Receiver”) of all of the assets, undertakings and properties of [RESPONDENT'S 
NAME] appointed by Order of the Court of Queen's Bench of Alberta and Court of 
Queen’s Bench of Alberta in Bankruptcy and Insolvency (collectively, the “Court”) dated 
the [day] day of [month], [year] (the “Order”) made in action numbers [⚫], has 
received as such Receiver from the holder of this certificate (the “Lender”) the principal 
sum of [$], being part of the total principal sum of [$] that the Receiver is authorized to 
borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 
interest thereon calculated and compounded [daily] [monthly not in advance on the ⚫ 
day of each month] after the date hereof at a notional rate per annum equal to the rate of 
[⚫] per cent above the prime commercial lending rate of Bank of [⚫] from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 
principal sums and interest thereon of all other certificates issued by the Receiver 
pursuant to the Order or to any further order of the Court, a charge upon the whole of the 
Property (as defined in the Order), in priority to the security interests of any other person, 
but subject to the priority of the charges set out in the Order and the Bankruptcy and 

Insolvency Act, and the right of the Receiver to indemnify itself out of such Property in 
respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 
the main office of the Lender at [⚫]. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 
charges ranking or purporting to rank in priority to this certificate shall be issued by the 
Receiver to any person other than the holder of this certificate without the prior written 
consent of the holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 
the Property as authorized by the Order and as authorized by any further or other order of 
the Court. 



 

 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 
sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _______ day of _______________, 20__. 

  
MNP Ltd., solely in its capacity as Receiver of 
the Property (as defined in the Order), and not 
in its personal capacity 
 
 
Per:   
Name:  
Title:  
 

 





   Corporation/Non-Profit Search
   Corporate Registration System

Date of Search: 2022/06/20
Time of Search: 02:25 PM
Search provided by: OSLER, HOSKIN & HARCOURT LLP
Service Request Number: 37813748
Customer Reference Number: 1209810/3174

Corporate Access Number: 2013521105
Business Number: 835837410
Legal Entity Name: ECO-INDUSTRIAL BUSINESS PARK INC.

Name History:

Previous Legal Entity Name Date of Name Change (YYYY/MM/DD)
1352110 ALBERTA LTD. 2008/01/22
WORTHINGTON BUSINESS PARK INC. 2009/04/23

Legal Entity Status: Active
Alberta Corporation Type: Named Alberta Corporation
Registration Date: 2007/09/25 YYYY/MM/DD
Date of Last Status Change: 2011/11/22 YYYY/MM/DD

Registered Office:
Street: 600, 9707 - 110 STREET NW
City: EDMONTON
Province: ALBERTA
Postal Code: T5K2L9
Records Address:
Street: 600, 9707 - 110 STREET NW
City: EDMONTON
Province: ALBERTA
Postal Code: T5K2L9

Email Address: RETURNS@HPLEGAL.CA

Directors:

Last Name: WHITE
First Name: DAN
Street/Box Number: 1250 HAYTER ROAD NW



City: EDMONTON
Province: ALBERTA
Postal Code: T6S1A2

Voting Shareholders:

Legal Entity Name: 1468527 ALBERTA LTD.
Corporate Access Number: 2014685271
Street: 600, 9707 - 110 STREET NW
City: EDMONTON
Province: ALBERTA
Postal Code: T5K2L9
Percent Of Voting Shares: 100

Details From Current Articles:

The information in this legal entity table supersedes equivalent electronic attachments
Share Structure: SEE ELECTRONIC ATTACHMENT
Share Transfers Restrictions: SEE ELECTRONIC ATTACHMENT
Min Number Of Directors: 1
Max Number Of Directors: 9
Business Restricted To: NONE
Business Restricted From: NONE
Other Provisions: SEE ELECTRONIC ATTACHMENT

Associated Registrations under the Partnership Act:

Trade Partner Name Registration Number
WORTHINGTON BUSINESS PARK TN14951669

Other Information:

Last Annual Return Filed:

File Year Date Filed (YYYY/MM/DD)
2020 2020/12/23

Outstanding Returns: 
 

Annual returns are outstanding for the 2021 file year(s). 
 



Filing History:

List Date (YYYY/MM/DD) Type of Filing
2007/09/25 Incorporate Alberta Corporation
2009/04/23 Name Change Alberta Corporation
2011/11/02 Status Changed to Start for Failure to File Annual Returns
2014/02/19 Capture Microfilm/Electronic Attachments
2020/02/19 Update BN
2020/08/13 Change Director / Shareholder
2020/12/23 Enter Annual Returns for Alberta and Extra-Provincial Corp.

Attachments:

Attachment Type Microfilm Bar Code Date Recorded (YYYY/MM/DD)
Share Structure ELECTRONIC 2007/09/25
Restrictions on Share Transfers ELECTRONIC 2007/09/25
Other Rules or Provisions ELECTRONIC 2007/09/25
Amended Annual Return 10000607116105605 2014/02/19

The Registrar of Corporations certifies that, as of the date of this search, the above information is an accurate
reproduction of data contained in the official public records of Corporate Registry.

https://cores.reg.gov.ab.ca/cores/cr/cr_elec_attach.download?p_file=1910362
https://cores.reg.gov.ab.ca/cores/cr/cr_elec_attach.download?p_file=1910363
https://cores.reg.gov.ab.ca/cores/cr/cr_elec_attach.download?p_file=1910364




   Corporation/Non-Profit Search
   Corporate Registration System

Date of Search: 2022/06/08
Time of Search: 01:15 PM
Search provided by: OSLER, HOSKIN & HARCOURT LLP
Service Request Number: 37745204
Customer Reference Number: 1231987/3174

Corporate Access Number: 2014685297
Business Number: 838159267
Legal Entity Name: SYMMETRY ASSET MANAGEMENT INC.

Legal Entity Status: Active
Alberta Corporation Type: Named Alberta Corporation
Registration Date: 2009/05/12 YYYY/MM/DD

Registered Office:
Street: 20211 9 AVE SW
City: EDMONTON
Province: ALBERTA
Postal Code: T6M2N9
Records Address:
Street: 20211 9 AVE SW
City: EDMONTON
Province: ALBERTA
Postal Code: T6M2N9

Email Address: DWHITE@SYMMETRYINC.COM

Primary Agent for Service:

Last
Name First Name Middle

Name Firm Name Street City Province Postal
Code Email

PAYNE RODERICK C. HUSTWICK
PAYNE

600,
9707 -
110
STREET
NW

EDMONTON ALBERTA T5K2L9 RETURNS@HPLEGAL.CA

Directors:

Last Name: WHITE
First Name: DAN
Street/Box Number: 1250 HAYTER ROAD NW
City: EDMONTON



Province: ALBERTA
Postal Code: T6S1A2

Voting Shareholders:

Legal Entity Name: 1468527 ALBERTA LTD.
Corporate Access Number: 2014685271
Street: 600, 9707 - 110 STREET NW
City: EDMONTON
Province: ALBERTA
Postal Code: T5K2L9
Percent Of Voting Shares: 100

Details From Current Articles:

The information in this legal entity table supersedes equivalent electronic attachments
Share Structure: SEE SHARE STRUCTURE ATTACHED
Share Transfers Restrictions: SEE SHARE TRANSFER RESTRICTIONS ATTACHED
Min Number Of Directors: 1
Max Number Of Directors: 9
Business Restricted To: NONE
Business Restricted From: NONE
Other Provisions: SEE OTHER PROVISIONS ATTACHED

Holding Shares In:

Legal Entity Name
LOT 11 GP LTD.

Other Information:

Last Annual Return Filed:

File Year Date Filed (YYYY/MM/DD)
2021 2021/05/25

Filing History:

List Date (YYYY/MM/DD) Type of Filing
2009/05/12 Incorporate Alberta Corporation
2010/01/08 Change Director / Shareholder
2020/02/20 Update BN



2021/05/25 Enter Annual Returns for Alberta and Extra-Provincial Corp.
2022/01/19 Change Address

Attachments:

Attachment Type Microfilm Bar Code Date Recorded (YYYY/MM/DD)
Share Structure ELECTRONIC 2009/05/12
Restrictions on Share Transfers ELECTRONIC 2009/05/12
Other Rules or Provisions ELECTRONIC 2009/05/12

The Registrar of Corporations certifies that, as of the date of this search, the above information is an accurate
reproduction of data contained in the official public records of Corporate Registry.

https://cores.reg.gov.ab.ca/cores/cr/cr_elec_attach.download?p_file=2187905
https://cores.reg.gov.ab.ca/cores/cr/cr_elec_attach.download?p_file=2187906
https://cores.reg.gov.ab.ca/cores/cr/cr_elec_attach.download?p_file=2187907




   Corporation/Non-Profit Search
   Corporate Registration System

Date of Search: 2022/06/20
Time of Search: 02:23 PM
Search provided by: OSLER, HOSKIN & HARCOURT LLP
Service Request Number: 37813714
Customer Reference Number: 1209810/3174

Corporate Access Number: 2014685271
Business Number: 849746045
Legal Entity Name: 1468527 ALBERTA LTD.

Legal Entity Status: Active
Alberta Corporation Type: Numbered Alberta Corporation
Registration Date: 2009/05/12 YYYY/MM/DD
Date of Last Status Change: 2011/10/12 YYYY/MM/DD

Registered Office:
Street: 20211 9 AVE SW
City: EDMONTON
Province: ALBERTA
Postal Code: T6M2N9
Records Address:
Street: 20211 9 AVE SW
City: EDMONTON
Province: ALBERTA
Postal Code: T6M2N9

Email Address: DHWITE@SYMMETRYINC.COM

Primary Agent for Service:

Last
Name First Name Middle

Name Firm Name Street City Province Postal
Code Email

PAYNE RODERICK C. HUSTWICK
PAYNE

600,
9707 -
110
STREET
NW

EDMONTON ALBERTA T5K2L9 RETURNS@HPLEGAL.CA

Directors:

Last Name: WHITE
First Name: DANIEL
Street/Box Number: 1250 HAYTER ROAD



City: EDMONTON
Province: ALBERTA
Postal Code: T6S1A2

Voting Shareholders:

Last Name: DAN WHITE FAMILY TRUST
Street: 1250 HAYTER ROAD NW
City: EDMONTON
Province: ALBERTA
Postal Code: T6S1A2
Percent Of Voting Shares: 100

Details From Current Articles:

The information in this legal entity table supersedes equivalent electronic attachments
Share Structure: SEE SHARE STRUCTURE ATTACHED
Share Transfers Restrictions: SEE SHARE TRANSFER RESTRICTIONS ATTACHED
Min Number Of Directors: 1
Max Number Of Directors: 9
Business Restricted To: NONE
Business Restricted From: NONE
Other Provisions: SEE OTHER PROVISIONS ATTACHED

Holding Shares In:

Legal Entity Name
ECO-INDUSTRIAL BUSINESS PARK INC.
1462760 ALBERTA LTD.
SYMMETRY ASSET MANAGEMENT INC.
ABSOLUTE ENVIRONMENTAL WASTE MANAGEMENT INC.
ABSOLUTE ENERGY RESOURCES INC.
BLUE ROOTS INTERNATIONAL LTD.
PURPLE TREE INTERNATIONAL LTD.

Other Information:

Last Annual Return Filed:

File Year Date Filed (YYYY/MM/DD)
2021 2021/09/16



Filing History:

List Date (YYYY/MM/DD) Type of Filing
2009/05/12 Incorporate Alberta Corporation
2009/11/11 Change Director / Shareholder
2011/07/02 Status Changed to Start for Failure to File Annual Returns
2020/02/20 Update BN
2021/09/16 Enter Annual Returns for Alberta and Extra-Provincial Corp.
2022/01/19 Change Address

Attachments:

Attachment Type Microfilm Bar Code Date Recorded (YYYY/MM/DD)
Share Structure ELECTRONIC 2009/05/12
Restrictions on Share Transfers ELECTRONIC 2009/05/12
Other Rules or Provisions ELECTRONIC 2009/05/12

The Registrar of Corporations certifies that, as of the date of this search, the above information is an accurate
reproduction of data contained in the official public records of Corporate Registry.

https://cores.reg.gov.ab.ca/cores/cr/cr_elec_attach.download?p_file=2187897
https://cores.reg.gov.ab.ca/cores/cr/cr_elec_attach.download?p_file=2187898
https://cores.reg.gov.ab.ca/cores/cr/cr_elec_attach.download?p_file=2187899
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GENERAL RESTRICTIONS AND LIMITATIONS 

This report has been prepared for and only for Romspen Mortgage Limited Partnership and Romspen Investment 
in accordance with our Engagement Letter dated April 7, 2020 LOE and for 

no other purpose. Rompsen engaged MNP Ltd., as Interim Monitor of the financial and operational affairs of Lot 11 GP 
Ltd., Lot 11 Limited Partnership, Eco-Industrial Business Par

 referred to hereinafter as the 
 The contents of this report may not be reproduced, quoted, referred to or disclosed to others without our 

prior written consent in each specific instance. We will not assume any responsibility or liability for losses incurred as a 
result of the use of our report contrary to these provisions. 

We make no representations regarding the sufficiency of the procedures we were requested to perform. In completing this 
report, we relied on representations of management, management prepared assumptions, unaudited financial documents 
and other information. We did not carry out an audit of the Companies financial reports or of the information management 
provided to us, nor did we verify any of the information contained in this report and, accordingly, we express no opinion 
thereon. 

Our comments and conclusions are based on information that has been made available to us. We reserve the right to 
review all calculations and conclusions included or referred to in this report and, if we consider it necessary, to revise our 
calculations in light of information existing at the date of this report. 

We do not provide any assurance as to any matters relating to the Companies ability to pay its debt due to Romspen and 
Romspen is solely responsible for actions taken by it as a result of the findings described in this report. 

BACKGROUND 

was authorized to engage an Interim Monitor to monitor the operations 
and financial affairs of the Companies.  

Pursuant to a LOE executed on April 7, R of the 
Companies. 

Each of the Companies granted security to Romspen to secure guarantees for loans advanced to the principal debtor, 
general security agreements, assignments of rents and 

leases and/or mortgage security.  

The Int  or 
 in connection with its mandate under the LOE. 

An Organizational Chart provided by Management in respect of the Companies is set out below: 
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Based on searches conducted of the Alberta Corporate Registry office on May 5, 2020, the director(s) and shareholder(s) 
of the Companies are identified as follows: 

a. Absolute Energy Dan White (Director), 1468527 Alberta Ltd., (100% Shareholder); 
b. AEWM Gary Vandepol (Director), 1468527 Alberta Ltd. (100% Shareholder); 
c. Eco Gary Vandepol (Director), 1468527 Alberta Ltd. (100% Shareholder); and,
d. Lot 11 GP Ltd., -

Shareholder).

We are providing this report to Rompsen pursuant to the terms of the LOE. The purpose of this report is to identify and 
detail the information requested by the Interim Monitor, report on the status of the information requested and provide any 
relevant findings from the information supplied to the Interim Monitor to date. 

REQUESTS FOR INFORMATION 

copy of the Initial Information Request is attached as Schedule A.

Through the course of our review of the information made available to the Interim Monitor we made several additional 
requests for information. As of May 28, 2020, the status of the various information requests along with copies of 
correspondence with Management with respect to these information requests is attached as Schedule B.

In addition to the information outlined in Schedule A, we prepared a schedule of certain financial transactions we had 
identified wherein additional support was requested from Management. The particulars of the financial transactions are 
outlined in Schedule C.
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ASSET INFORMATION 

Based on information provided by Management, the assets of the Companies are identified as follows:  

a. Absolute Energy  does not own any assets. Originally established to acquire options in the Lamont, AB 
area when oil prices were high, however, nothing materialized;  
 

b. AEWM  Operating company solely handling the well operations on the Eco lands. Does not own any 
physical assets;  

c. Eco  owner of industrial lots, Lot GP, wells (operated by AEWM), associated equipment and vehicles. 
Based on Land Title searches provided by Management, the Eco lands are legally described as:  

i. 8323217;;3 (short legal) 
ii. 4;23;53;17;NE (short legal); 
iii. 1904EO;OT (short legal); and, 
iv. 4;23;53;17;SW (short legal) 

 
 

 
d. Lot 11 LP and Lot 11 GP  

 

Current Land Title Certificate searches of the Eco Lands and the Lot 11 Lands are attached as Schedule D. Based on the 
Land Title Certificate searches, we note that Romspen does not have mortgage security registered against title to the 
lands legally described as 1904EO;OT.  

We made a request of Management for a detailed list of equipment and vehicle assets owned by Eco.  The requested 
information has not been provided to us as of this date.  

We have requested of Management but have not yet received copies of the insurance policies for each of the Companies.  

We have requested of Management but have not yet received confirmation of the status of the property taxes for the Eco 
Lands and the Lot 11 Lands.  

Site Visit 

On May 26, 2020 we attended the operating location of AEWM located within the Eco-Industrial Business Park in 

one waste disposal wellsite located on the Eco Lands. 

We met with an employee of AEWM, Mr. Matt Ma , who provided a tour of the area. Mr. Matlock 
explained that work was ongoing to clean up the Eco Lands where old buildings and structures remained erected but were 

we are advised is owned by Mr. Vandepol, has been engaged 
to undertake the clean up efforts at the site.  

Based on the information provided by Mr. Matlock, the clean up completed by Rio to date extended solely to the tear 
down and disposal of the structures but not to the clean up or reclaiming of the lands where there may be environmental 
issues.  

We have asked Management to provide details on the site clean up including the current status, work left to be completed, 
copies of cost quotes and budgets, confirmation of land reclamation efforts, etc. This information has not yet been 
provided.  

Also according to Mr. Matlock ), had 
entered into an agreement with Eco upon selling the lands to Eco pursuant to which Celenase maintained the 
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responsibility to perform the reclamation services on the land and that it would, within 25 years of the sale, complete these 
reclamation services. To date, it is not believed that Celenase has undertaken any of the land reclamation and that 
perhaps they had requested an extension of the time frame from Eco. We have not been provided details as to when Eco 
purchased the lands.  

We requested that Management confirm the above Celenase obligation and to provide us with the relevant documents 
We have not received any these documents to 

date. 

Mr. Matlock also advised that in May 2020 the wellsite had undergone its annual inspection required under the regulation 
Mr. Matlock and Management both advised that the site passed the inspection, 

however, we have not been provided with documentation confirming same.  

Both Mr. Matlock and Management also advised that AEWM was using third-party engineering companies (including 
Celenase) to monitor the site and to review and sign off on products being disposed in the well to ensure compliance with 
the AER . We have requested but not yet been provided with the contract between Eco and the third-party 
engineers (provided one exists) nor have we been provided with particulars as to which third party engineers have been 
engaged. 

Mr. Matlock also advised us that there are two (2) third party renters renting a small portion of the Eco Lands to store its 
assets. We have not yet been provided details on the renters or the rental arrangements.  

FINANCIAL REVIEW  HISTORICAL INFORMATION 

Based on the information provided, our review of the historical financial transactions focused on the general ledger reports 
 

 
Management advises that it has never obtained externally prepared financial statements for any of the Companies. In 
addition, Management was not able to produce any internal financial statements for the Companies for 2019 nor was it 
able to produce year-to-date financial statements for any of the Companies for 2020.  

Without recent financial statements, it is not possible to ascertain the financial performance of the Companies.  

We have requested copies of Income Statements, on a monthly basis, for AEWN from April 2018 through May 2020. To 
date, these have not been received. 

Based on the information provided by Management, AEWM and Eco are the only two entities with active bank accounts. 
As such, our review focused on financial transactions for these two entities. Management supplied the following bank 
statements for the reviewed period (April 2018 through May 2020): 

a. CIBC bank statements for AEWM;  
b. CIBC bank statements for ECO; and, 
c. TD Bank statements for AEWM;  

 

In accordance with its General Ledger, AEWM also operated a bank account with Scotiabank in 2018 and 2019.However, 
these bank statements have not yet been provided to us.  

As noted previously, in our review of historical activity we identified a number of transactions for which we requested detail 
and support from Management (Schedule C).  

A majority of these transactions are in relation to monies transferred to Symmetry (as noted above, the 100% shareholder 
of Lot 11 GP Ltd.). According to Management, Symmetry was set up to manage the asset portfolio of each of the 



7 

Symmetry Agreements and, to date, have only been provided with an unexecuted copy of the AEWM Symmetry 
Schedule E.  

In 2018, AEWM transferred an approximate sum of $1,609,000 to Symmetry in various transfers between April and 
December. In offering its explanation for the transfers, Management provided us with the attached ledger detailing the 
2018 intercompany transactions between AEWM and Symmetry (Schedule F). Upon review of the ledger, we note that 
the majority of the amounts recorded as owed to Symmetry from AEWM relate to Management Fees of $146,891 and 
Expertise Fees of $720,564 charged over the period as stipulated in the Symmetry Agreement.  

The remainder of the charges in Schedule F may be in relation to payments made by Symmetry on behalf of AEWM (e.g. 
accounts payable, payroll, etc.).  However, we have not yet been provided with any documentation to support these 
expenses.  

Based on Schedule F, Management advises that AEWM remained indebted to Symmetry in the sum of approximately 
$197,000 at the end of 2018.  

Similarly, in 2019 the amount transferred to Symmetry totaled $436,186. Based on the attached Schedule G, Symmetry 
charged $47,474 in relation to Management Fees and $241,326 in relation to Expertise Fees to AEWM over the period. 
As at December 31, 2019, the records indicate that AEWM remains indebted to Symmetry in the sum of $250,416.  

The remainder of the charges in Schedule G may be in relation to payments made by Symmetry on behalf of AEWM (e.g. 
accounts payable, payroll, etc.).   However, we have not yet been provided with any support of these charges.  

During the Historical Review Period, Eco paid approximately $136,000 to Symmetry. We have not yet been provided with 
any support for these payments. 

In our review of the AEWM and Eco bank statements, we also identified other transactions, as outlined in Schedule C, for 
which we have requested additional detail from Management:  

 
d. Transfers to Beaverfoot Lodge Ltd. (an entity owned by Mr. Dan White) from AEWM in the amount of 

approximately $22,000 -- Management advises that these transfers were made in error, however, no 
evidence was provided to indicate that the amounts have been repaid to AEWM; and, 

e. Transfers to Rio in the amount of approximately $4,000 -- Management advises this is for clean up of the 
Eco lands. No invoices to support the clean up have been provided to date.  

Transfers to Beaverfoot totaled approximately $22,000 over the period and transfers to Rio totaled approximately $4,000 
(based on what could be identified from the descriptions). While these amounts are not significant, we identified these 
transactions for further review given the common ownership structures.  

We did not identify any other significant transactions from the Historical Bank Statements that occurred during the 
Historical Review Period. 

CURRENT FINANCIAL POSITION 

On May 23, 2020, Management provided us with the following:  

a. CIBC and TD Bank Statements for AEWM and CIBC Bank Statements for Eco from April 1, 2020 through 
May 23, 2020; 

b. Copy of the general ledger for AEWM for the same period;  
c. Copy of the AEWM Accounts Payable Statement dated May 23, 2020; and,  
d. Copy of the AEWM Accounts Receivable statement dated May 23, 2020. 

(documents referred to collectively as t  

Copies of the documents reviewed in the Current Review Period is attached as Schedule H.  
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Bank Statements and General Ledger  

In review of the AEWM bank statements and general ledger for the Current Review Period we note the following: 

a. Management set up a new (second) account for AEWM with CIBC 
Management verbally advised was opened to avoid the cashing of certain post-dated cheque payments 
previously issued to vendors. Management provided us with copies of the statements for the New CIBC 
Account for April and May 2020; 

b. Based on the general ledger, it appears that the New CIBC Account was opened in or around February 
2020. We have requested copies of New CIBC Account statements from the date of its inception to April 
2020 but have not yet received same; 

c. Approximately $94,000 in accounts receivable collections were deposited in April;  
d. Approximately $28,500 in accounts receivable collections were deposited in May;  
e. AEWM received a $40,000 loan for emergency funds from the Canadian Government in mid April as part 

of the Canada Emergency Business Account (CEBA);  
f. Approximately $41,250 was transferred to Rio in the Current Review Period;  
g. The bank balance for AEWN as of May 23, 2020 was approximately $8,300 (all accounts); and, 
h. The bank balance for Eco as of May 23, 2020 was approximately $2,100.  

Accounts Receivable  

beyond 90 days (after accounting for a credit account). Based on comments from Management, these accounts are deemed 
to be not collectible and three of the largest accounts totalling approximately $211,500 are currently in litigation proceedings 
in small claims court. We have not reviewed documentation to support this. 

Based on the above, the current collectible portion of accounts receivable is estimated to be $109,000. This is reflected in 
the updated AR Schedule provided by Management and included in Schedule H. 

 

Accounts Payable   

457,000. Of this amount, Management advises that 
$263,700 (owed to Encanex) is in dispute. Management provided a revised accounts payable statement, net of amounts 
owed to Encanex, totalling approximately $193,155.  We have not been provided or reviewed any information in relation to 
the disputed accounts payable.  

Of the total accounts payable of $193,155, $100,000 relates to amounts owed to Rio. According to Management, Rio and/or 
Mr. Vandepol 
documentation to support this fee.  

We had requested support for any amounts owed to Canada Revenue Agency  for GST, payroll source deduction 
and corporate taxes for each of the Companies. To date, this has not been provided.  

To date, we have been provided with copies of a CRA Statement of Account for GST for Eco and AEWM which shows that 
there is no outstanding balance on either account. We have not been provided information to verify the status of the payroll 
source deduction account(s).  

CONCLUSION AND RECOMMENDATIONS 

1. Given the lack of both the quality and quantity of the financial and other information which has been provided by 
Management, it is impossible to provide any meaningful report on the current financial position of the Companies. 
A detailed listing of the information requested and the status of the receipt of the information is included in Schedule 
B,  
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2. Based on information reviewed 
of the Eco wellsite, value of the Lot 11 Lands and value of the AEWM accounts receivable.  

3. Romspen may want to consider commissioning an appraisal of the Eco Lands and Lot 11 Lands in order to 
determine the value of its security.  

4. In the event that Romspen does not have the documentation in respect of the requirement for Celenase to clean 
up the Eco Lands, Romspen should consider seeking an order compelling the Companies to provide the requested 
information and/or authorization to contact Celenase in respect of the documentation directly.  

5. In the event that Celenase does not have a responsibility to clean up the Eco Lands, Romspen may want to give 
consideration to obtaining Phase II Environmental Assessments in the circumstance given the use of the lands and 
potential for significant remediation costs.  
 

6. Romspen may consider exploring whether there is an opportunity to obtain additional security by way of registration 
on the Eco Lands legally described as 1904EO;OT.   
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GENERAL RESTRICTIONS AND LIMITATIONS

This report has been prepared for and only for Romspen Mortgage Limited Partnership and Romspen Investment

Corporation (collectively as "Romspen") in accordance with our Engagement Letter dated April 7, 2020 (the "LOE") and for

no other purpose. Rompsen engaged MNP Ltd., as Interim Monitor of the financial and operational affairs of Lot 11 GP

Ltd., Lot 11 Limited Partnership, Eco-Industrial Business Park Inc. ("Eco"), Absolute Energy Resources Inc.,("Absolute

Energy") and Absolute Environmental Waste Management Inc. ("AEWM") (collectively referred to hereinafter as the

"Companies") The contents of this report may not be reproduced, quoted, referred to or disclosed to others without our

prior written consent in each specific instance. We will not assume any responsibility or liability for losses incurred as a

result of the use of our report contrary to these provisions.

We make no representations regarding the sufficiency of the procedures we were requested to perform. In completing this

report, we relied on representations of management, management prepared assumptions, unaudited financial documents

and other information. We did not carry out an audit of the Companies financial reports or of the information management

provided to us, nor did we verify any of the information contained in this report and, accordingly, we express no opinion

thereon.

Our comments and conclusions are based on information that has been made available to us. We reserve the right to

review all calculations and conclusions included or referred to in this report and, if we consider it necessary, to revise our

calculations in light of information existing at the date of this report.

We do not provide any assurance as to any matters relating to the Companies' ability to pay the debt due to Romspen

and Romspen is solely responsible for actions taken by it as a result of the findings described in this report.

BACKGROUND

This is the Second Report of the Interim Monitor (the "Second Report") and it should be read in conjunction with the First
Report of the Interim Monitor provided to Romspen on June 5, 2020 (the "First Report").

Capitalized terms not defined in the Second Report are as defined in the First Report.

The purpose of the Second Report is to update Romspen on the monitoring activities of the Interim Monitor, financial
affairs of the Companies and an update on the provision of outstanding information following our First Report.

MOL IITORING ACTIVITES

The Interim Monitor continues to monitor the financial activities of the Companies on a bi-monthly basis. We previously
had been monitoring the accounts and reports weekly, however, Management requested that the frequency be changed
to bi-monthly to reduce the administrative burden. Given that there is not a substantial amount of transactions (nor a
substantial amount of monies) flowing through the bank accounts, we agreed that a bi-monthly monitoring period would be
sufficient.

In the bi-monthly monitoring reporting package, we receive and review the following reports:

Bank statements for the period for each account(s);
General Ledger;
Summary and Detailed Accounts Receivable ("AR") Reports;
Accounts Payable ("AP") Reports; and,
Income Statement for the associated period.
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CURRENT FINANCIAL POSITION

As noted in the First Report, AEWM is the only active operation which has any material ongoing financial activity. Below is
a summary of the financial performance of AEWM for the period of June 1, 2020 through July 15, 2020.

Revenue and Expenses 

On June 15, 2020 Management provided an inhouse income statement for AEWN for the 2020 year-to-date. Based on the

income statement, revenue year-to date-totalled $387,777. Expenses over the same period totalled $510,961 leaving the

company in a net loss position of $123,184, Based on the detail provided in the income statement, $132,104 was

expended in professional fees and legal fees over the period. We have not reviewed any of the data supporting the

income statement, but Management advises that the professional fees relate to director fees owed to Rio. A copy of the

year-to-date income statement dated June 15, 2020 is attached as Schedule 1.

We also reviewed the income statements for the periods of June 15, 2020 to June 30, 2020 and July 1, 2020 to July 15,

2020 and report the following:

Revenue over the period totalled $53,625 and $68,561 respectively;

Expenses over the period totalled $ $25,405 and $29,490.79 respectively; and

Net income over the period totaled $29,490 and $43,155.39 respectively.

Accounts Receivable ("AR") 

We reviewed the detailed AR reports and bank statements for the period of June 1, 2020 through July 15, 2020 and can
confirm the following:

A total sum of $111,306 was collected throughout the period; and,
We reconciled the current AR reports with the prior AR reports for each period and it appears that all amounts
recorded as collected have been deposited to the bank account(s) for AEWM.

As of July 15, 2020, there is a sum of $180,663 of accounts receivable outstanding. Of this amount, $128,138 (or 71%) is
current AR aged less than 30 days. Only $5,954 (or 3%) is aged over 90 days.

A copy of the July 15, 2020 AR Summary is attached as Schedule 2.

Accounts Payable

As of July 15, 2020, AEWM's AP totalled approximately $192,663, Of this amount, a sum of $140,000 relates
to amounts owed to Rio. According to Management, Rio and/or Mr. Vandepol has not collected Its $20,000/month Director's

Fee in a significant period of time as it would normally be paid at a time when surplus funds are available. We have not

noted any payments to Mr. Vandepol or Rio in the financial transactions in June or July to date.

A copy of the July 15, 2020 AP Summary is attached as Schedule 3.

Bank Statements and General Ledger

In our review of the AEWM bank statements, we did not note any transactions that appear to be out of the normal course
of business.

Over the period, the following amounts were transferred to Symmetry:

$14,000 on June 12, 2020 billed as Management Fee; and,
• $19,000 on June 18, 2020 billed as Management Fee.
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Insurance premiums are being auto-debited from the bank account on a regular basis which suggests insurance premiums
are up to date.

GST refunds are also being deposited to the account which suggests ongoing GST filings are taking place. We have
requested and received a copy of the most current filed GST return for AEWM and confirmation of payment of same.

From our review, there are a limited number of transactions flowing through the Eco bank accounts. The transactions
through the Eco accounts primarily consist of:

Transfers between accounts (AEWM, Symmetry and Eco) to pay professional fees and expenses (Rio, accounting
and legal);
Deposit of $40,000 in relation to the Canadian Emergency Business Loan advance;
As of July 15, 2020, a balance of approximately $1,748 remained in the Eco account;
We have not reviewed any of the underlying invoices relating to professional fees.

STATUS OF INFORMATION REQUESTS

During the course of our review we have made various requests for additional information from Management. The list below
outlines the status of our requests and provision of information to date:

1. Employee Listing — provided;
2. Celanese Purchase and Sale Agreement — provided;
3. 2007 Phase I Environmental Assessments for the Eco Lands - provided;
4. Copies of insurance policies —provided;
5. 2018 internal financial statement snapshot - provided;
6. 2019 internal financial statements — in progress;
7. External Financial Statements — unable to provide;
8. Signed Symmetry Management Agreements — unable to provide;
9. Support for site clean up costs - unable to provide;
10. AEWM Scotiabank statements — unable to provide;
1 1. Symmetry Invoices — not provided but in progress by Management; and,
12. Detailed Eco asset list — not provided but in progress by Management.

CELANESE PURCHASE AND SALE AGREEMENT

As described in the First Report, we were advised by an employee of AEWM that Celanese Canada Inc. (the "Seller')
(previously described In our First Report as Celanese Corporation) had entered into an agreement upon selling the lands
to Eco, in which Celanese maintained the responsibility to perform certain reclamation services on the Eco Lands.
Management provided a copy of the Celanese Purchase Agreement dated August 21, 2007 and the Amendments to the

• Celanese Purchase and Sale Agreement (collectively as the "Celanese Agreement") copies of which are attached as
Schedule 4.

In accordance with Schedule 4, the original parties to the Celanese Agreement were Celanese Canada Inc. and Worthington
Properties Inc. Based on information provided by Management, the Celanese Agreement was closed by a newly formed
entity named Worthington Business Park which subsequently changed its name to what is now known as Eco (the "Buyer").
We have not pulled the corporate searches at this time to confirm the name changes,

Counsel to the Interim Monitor has undertaken a preliminary review of the Celanese Agreement to determine what, if any,
liability that Celanese currently maintains. It should be noted that the Interim Monitor's counsel reviewed the Celanese
Agreement on a "high-level" basis and that Romspen should engage its own counsel to conduct a thorough review in order
to determine the effect (or potential effect) of the Celanese Agreement as it relates to the value of Romspen's security.

Based on the preliminary review, we highlight the following:
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Exhibit B provides that Celanese will remain liable for the remediation of the purchased lands relating to their

environmental condition and to the extent required by environmental law and any governmental entity for a period
of 25 years following closing of the transaction. The indemnity provided by Sellers to the Buyer is limited to an

aggregate amount of $10,000,000;

Exhibit B to the Celanese Agreement provides for continuing liability of the Sellers under two categories of

liabilities:
o Section 1 of Exhibit B relates to a claim by EPCOR Utilities Inc. ("EPCOR") against the Sellers for alleged

migration of 'Hazardous Substances' from the 'Owned Real Property' onto adjacent lands owned by

EPCOR; In Section 1(i) Celanese agrees to remain solely responsible for defending the claim and

indemnifying the Buyer for any 'Liability' arising from the claim relating to the 'Remediation' of the EPCOR

lands; and,
o Section 2 of Exhibit B relates to the presence of 'Hazardous Substances' on the Owned Real Property at

the time of closing. Celanese agrees to be solely responsible for performing and paying for 'Remediation'

of the 'Owned Real Property' to the extent required by applicable 'Environmental Law' or a 'Governmental

Entity' and to the extent that the 'Remediation relates to 'Environmental Conditions' that existed prior to
closing.

Pursuant to Section 2 and 7 of Exhibit B, Celanese's liability is limited to the 25th anniversary of closing. It is

further limited to the extent additional 'Remediation' is required due to:
o the 'Owned Real Property' is rezoned;
o the Buyer fails to cooperate with Celanese, fails to implement commercially reasonable standards, or

through communications with Governmental Entities seeks imposition of more stringent standards than

are currently contemplated
o the Buyer damages Celanese's 'Remediation' equipment or systems

o after closing there is a release of 'Hazardous Substances' or aggravation of 'Environmental condition due

to the Buyer's failure to follow procedures
o any disturbance by the Buyer of certain areas marked "Gravel Pit Recovery System", "North Ponds", or

"Former Flarestack/Flame Pit"; and,
o change or negligence in stormwater management by the Buyer

Section 10 of Exhibit B provides that indemnification pursuant to Exhibit B is subject to Article 8 of the Celanese

Agreement. Article 8 sets out the indemnification process applicable to the entire Celanese Agreement. Section

8(e) sets out the limitations applicable to such indemnification, providing: (i) indemnification shall not be required

until the aggregate amount of 'Claims' exceeds an indemnification threshold of $100,000; and (ii) aggregate

liability of is limited to an indemnification cap of $10,000,000.

CONCLUSION AND RECOMMENDATIONS

1. With the exception of certain outstanding information detailed above, Management continues to provide the bi-
monthly information within the required timeframes and has been responding to further requests arising from the
monitor's ongoing review in a timely manner;

2. Based on the information provided to date, the Interim Monitor has not identified any financial transactions which it
would consider out of the normal course of business; and

3. Romspen should have its counsel review the Celanese Agreement to determine what responsibly, if any, Celanese
maintains for the clean up of the Eco Lands.
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GENERAL RESTRICTIONS AND LIMITATIONS 

This report has been prepared for and only for Romspen Mortgage Limited Partnership and Romspen Investment 
Corporation (collectively referred to as “Romspen”) in accordance with our Engagement Letter dated April 7, 2020 and for 
no other purpose. Rompsen engaged MNP Ltd., as Interim Monitor (the “Interim Monitor”) of the financial and 
operational affairs of Lot 11 GP Ltd., Lot 11 Limited Partnership, Eco-Industrial Business Park Inc. (“Eco”), Absolute 
Energy Resources Inc., (“Absolute Energy”) and Absolute Environmental Waste Management Inc. (“AEWM”) (Eco, 
Absolute Energy and AEWM being collectively referred to hereinafter as the ”Companies”). The contents of this report 
may not be reproduced, quoted, referred to or disclosed to others without our prior written consent in each specific 
instance. We will not assume any responsibility or liability for losses incurred as a result of the use of our report contrary 
to these provisions. 

We make no representations regarding the sufficiency of the procedures we were requested to perform. In completing this 
report, we relied on representations of management, management prepared assumptions, unaudited financial documents 
and other information. We did not carry out an audit of the Companies financial reports or of the information management 
provided to us, nor did we verify any of the information contained in this report and, accordingly, we express no opinion 
thereon. 

Our comments and conclusions are based on information that has been made available to us. We reserve the right to 
review all calculations and conclusions included or referred to in this report and, if we consider it necessary, to revise our 
calculations in light of information existing at the date of this report. 

We do not provide any assurance as to any matters relating to the Companies’ ability to pay the debt due to Romspen 
and Romspen is solely responsible for actions taken by it as a result of the findings described in this report. 

BACKGROUND 

This is the Third Report of the Interim Monitor (the “Third Report”) and it should be read in conjunction with the First 
Report of the Interim Monitor provided to Romspen on June 5, 2020 (the “First Report”) and the Second Report of the 
Interim Monitor provided to Romspen on August 5, 2020 (the “Second Report”).  

Capitalized terms not defined in the Third Report are as defined in the First Report and the Second Report.  

The purpose of the Third Report is to update Romspen on the monitoring activities of the Interim Monitor, the status of the 
financial affairs of the Companies and an update on operations specifically as it relates to AEWM since the Second 
Report.  

MONITORING ACTIVITES 

The Interim Monitor has attempted to continue to monitor the financial activities of the Companies on a monthly basis. The 
point of contact for the Companies is Mr. David Gamage (“Gamage”). Over the course of the past 12 to 15 months the 
Interim Monitor has had many communications Gamage through email and has sent numerous requests for information 
which necessary for the Interim Monitor to fulfill its responsibilities in accordance with its mandate. Gamage has not 
provided the Interim Monitor with the requested information in a timely or consistent manner. 

As noted in previous reports, the monthly monitoring reporting package consisted primarily of the following reports which 
was supplemented by follow up requests for additional information as required and identified upon review of the 
monitoring information once (and if) received.  

- Bank statements for the period for each account(s);  
- General Ledger;  
- Summary and detailed accounts receivable (“AR”) reports;  
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- Accounts payable (“AP”) reports; and, 
- Income statement for the associated period. 

The Interim Monitor last prepared a financial update based on a review of the Companies’ affairs and provided that update 
to Romspen on March 4, 2021. A copy of the March 4, 2021 financial update is attached as Schedule 1 and covers the 
operations for the period of September 1, 2020 to February 15, 2021.  

On March 5, 2021, the Interim Monitor wrote to Gamage to detail the list of requested information that remained 
outstanding. A copy of the March 5, 2021 letter to Gamage is attached as Schedule 2.  

On August 12, 2021, the Interim Monitor wrote to Romspen’s counsel to provide a summary of the responses received 
from Gamage to the March 5, 2021 letter as well as a general update on the status of the financial information. A copy of 
the August 12, 2021 Letter to Romspen is attached as Schedule 3.  

Since the August 12, 2021 Letter to Romspen, the Interim Monitor has received partial monitoring information for the 
period of July 1, 2021 through August 31, 2021. The partial information was received on September 27, 2021, however, 
the bank statements relating to this period have yet to be provided.  

STATUS OF INFORMATION REQUESTS 

As noted above, the Interim Monitor has made and continues to make consistent requests for information related to the 
Companies through Gamage. The list below outlines the financial information that has been previously requested by the 
Interim Monitor but which has not been provided and remains outstanding as of October 10, 2021: 

- Monthly detailed Symmetry reports which include amounts paid by Symmetry on behalf of AEWM and ECO; 

- Detailed monthly invoices relating to the calculation of Symmetry Management fees;  

- An executed version of the Symmetry Management Agreement;  

- Confirmation as to whether AEWM continues to use the older CIBC accounts for either of ECO or AEWM (and 

copies of the applicable bank statements from March to present day so that the Interim Monitor can verify 

independently); 

- Bank statements for all relevant entities from July 2021 to current; 

- Update on AR collections from aged AR and whether there has been any settlement or collections; and, 

- CRA statements showing balances for payroll and GST for each of AEWM and ECO. 

WELLSITE ISSUES AND CEASING OF OPERATIONS 

On September 28, 2021 the Interim Monitor was advised by Romspen that two of the disposal wells (the “Wells”), being 

the main components of the operations of AEWM, had been shut down for maintenance and that operations at the site 

had ceased. Gamage, on behalf of AEWM, had not informed the Interim Monitor that there were any issues at the site, 

and without timely receipt of the requested financial information, the Interim Monitor had been unable to determine that 

there were any issues with the Companies’ operations.  The Interim Monitor wrote to Gamage via email on September 29, 

2021 requesting the following as it related specifically to the wellsite operations:  

- When were the Wells originally shut down; 

- Whether it was for regular maintenance or whether there was a broader issue with the Wells; 

- Whether engineering or other professional reports available which would show the scope of the maintenance 
work needed; 
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- Whether quotes had been obtained to complete the maintenance work and if so, requested that copies be 
provided;  

- Details as to how the maintenance work was being paid for; 

- Whether any work had been completed to date and if so, that copies of the invoices for the completed work be 
provided along with confirmation that the suppliers/trades have been paid for the maintenance work; 

- What the anticipated completion date for the maintenance was; 

- Confirmation as to when operations would resume; 

- What AEWM customers were doing in the interim, and whether they were waiting for the facility to be up and 
running again and the likelihood they would return to AEWM; 

- Whether AEWM was maintaining any level of staff through the shut down; 

- If staff was being maintained, whether the staff had been paid and whether payroll remittances were being made; 

- Detail on concerns around environmental impacts anticipated from the shut down; and, 

- Whether regulatory bodies were involved and, if so, whether regulatory inspections had taken place or regulatory 
orders been issued. 

The Interim Monitor also informed Gamage that it was looking to schedule an inspection of the site and requested a point 
of contact in relation to same.  

On October 6, 2021, the Interim Monitor received a response from Gamage with partial answers with respect to the 
operational concerns outlined above. A copy of the response from Gamage is attached hereto as Schedule 4.

As evidenced by Schedule 4, the responses from Gamage confirmed the shut down of the operations.  However, the 

responses proved to be vague and did not include any of the requested support (e.g., invoices, engineering or 

maintenance reports, etc.).  

As to the question of when operations were expected to resume, Gamage responded “ASAP” (which the Interim Monitor 

interprets as meaning “as soon as possible”) which provides little to no expectation for an actual timeline as to when, or if, 

the repairs can be made to allow the Companies’ operations to resume.  

It is worth noting that AEWM (as detailed in prior reports and in Schedule 1) has consistently maintained nominal sums of 

money in its bank accounts as most of the revenue from operations has been and continues to be transferred to a related 

entity (Symmetry) on a regular basis. Gamage advised that Symmetry is overseeing the repairs/maintenance to the Wells.  

However, the Interim Monitor has no detail or insight on the financial wherewithal of Symmetry insofar as it relates to 

Symmetry’s ability to pay for the costs of the maintenance/repairs associated with the Wells.   

Further, given that all operations have ceased, AEWM’s revenue will have presumably dropped to zero which likely further 

impedes its ability to repay Symmetry for the required maintenance and repairs.  

On October 6, 2021 representatives from the Interim Monitor’s office physically attended the location of the AEWM 
operations to conduct an inspection. Upon arrival, the Interim Monitor noted the following:  

- There was no one on site and it appeared like there had been minimal activity in recent days;  

- The site was open and accessible (i.e., no security measures taken or gate closures to protect from public 
trespassing, etc.); and, 
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- The majority (if not all) of the buildings on site were dilapidated and uninhabitable (and likely condemned) due to 
significant damage to the buildings. This observation, however, does not significantly differ from the Interim 
Monitor’s prior inspection of the site in 2020 and so an inference should not be drawn that the damage to the real 
property is recent.  

The Interim Monitor took numerous photographs of the site, a copy of which is attached as Schedule 5.  

CONCLUSION AND RECOMMENDATIONS  

1. The provision of the monitoring information requested by and being provided to the Interim Monitor has been, and 
continues to be, incomplete and delinquent; 

2. Without the timely provision of financial monitoring information, the Interim Monitor is unable to determine if the 
Companies have the financial resources to pay the costs associated with the repair/maintenance of the Wells in 
order to resume operations; and 

3. Romspen should consider engaging a qualified firm or individual to undertake an independent inspection of the 
Wells in order to verify the scope of necessary repairs (including costs and timing of same) and the impact of 
necessary repair work on its security.  It is the Interim Monitor’s view that such inspection would be appropriate in 
the circumstances in absence of such information being shared by the Companies. 
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AFFIDAVIT OF WESLEY ROITMAN 

Sworn on July 29, 2022 

 

I, WESLEY ROITMAN, of the City of Toronto, in the Province Ontario, SWEAR AND SAY 

THAT: 

 INTRODUCTION 

1. I am the Managing General Partner of Romspen Investment Corporation (“RIC”), the 

manager and administrative agent for Romspen Mortgage Limited Partnership (“RMLP”, 

and together with RIC, “Romspen”).  As such, I have personal knowledge of the matters 

and facts hereinafter sworn to, except where stated to be based on information and belief, 

and where so stated, I verily believe the same to be true. 

2. I make this Affidavit in support of an Application by Romspen for an Order: 

(a) declaring the amounts owing by each of Lot 11 Limited Partnership, Lot 11 GP 

Ltd., Eco-Industrial Business Park Inc., Absolute Energy Resources Inc., and 

Absolute Environmental Waste Management Inc. (together, the “Alberta 

Entities”)  to Romspen in the within receivership proceeding; and  

(b) approving Romspen’s ability to make a stalking horse credit bid in the court-

appointed receiver’s (the “Receiver”) contemplated sale and investment 

solicitation process (“SISP”). 

3. In this Affidavit, I set out, in order, the following:  
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(a) background to the parties’ dispute, including information on the parties’ various 

loan, security and mortgage arrangements, and defaults thereunder,  

(b) a summary and update on the various related United States and Canadian litigation 

proceedings to which certain of the parties are involved, including the adjudication 

of certain United States litigation which has resulted in the debt owing to Romspen 

being declared to be valid and enforceable, and certain adversary proceedings being 

withdrawn or dismissed, and  

(c) the current indebtedness owing to Romspen and its intention to recover through the 

proposed SISP.  

4. Further, in this Affidavit I refer to certain exhibits appended to previous Affidavits I have 

sworn in these proceedings, being: 

(a) Affidavit sworn on March 30, 2020 (the “First Prior Affidavit”);  

(b) Affidavit sworn on April 20, 2020 (the “Second Prior Affidavit”);  

(c) Affidavit sworn on November 16, 2020 (the “Third Prior Affidavit”); and 

(d) Affidavit sworn on October 19, 2021 (the “Fourth Prior Affidavit”). 

Some of the referenced exhibits are appended as exhibits hereto for this Honourable 

Court’s ease of reference. 

 BACKGROUND 

A. The Parties 

5. RIC is engaged in the real estate finance business, providing mortgage loans to commercial 

borrowers in Canada and the United States. RMLP is an entity through which RIC conducts 

its business from time to time. 

6. The Defendant 3443 Zen Garden Limited Partnership (“Zen Garden”) is a limited 

partnership created pursuant to the laws of the State of Texas. As will be further described 
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below, Zen Garden is the subject of a bankruptcy proceeding in the United States, and a 

debtor of Romspen. 

7. The Defendant Lot 11 GP Ltd. (“GP”) is a corporation incorporated pursuant to the laws 

of Alberta.  

8. The Defendant Lot 11 Limited Partnership (“LP”) is a limited partnership created pursuant 

to the laws of Alberta.  

9. The Defendant Eco-Industrial Business Park Inc. (“Eco-Industrial”) is a corporation 

incorporated pursuant to the laws of Alberta.  

10. The Defendant Absolute Energy Resources Inc. (“Absolute Energy”) is a corporation 

incorporated pursuant to the laws of Alberta.  

11. The Defendant Absolute Environmental Waste Management Inc. (“Absolute 

Environmental”) is a corporation incorporated pursuant to the laws of Alberta. 

12. The Alberta Entities are the debtors subject to the within receivership, in which MNP Ltd. 

has been appointed as Receiver. 

13. The individual Defendant, Daniel Alexander White (“White” and, together with the 

Alberta Entities, the “White Group”), is an individual who Romspen understands is 

sometimes resident in Alberta. While a named defendant in the within proceedings, the 

Receiver is not appointed over White nor do White’s personal assets form any of the assets 

over which the Receiver is appointed.  

B. The Loans, Security and Mortgage 

i. The Acquisition Loan 

14. Between July 30, 2015 and February 1, 2018, Romspen and certain entities owned or 

controlled by White entered into a series of commercial loan agreements and supplements 

(the “Acquisition Loan”) that pre-date the Zen Garden Loan Agreement (as hereinafter 

defined) to enable the borrowers to acquire and develop certain lands in Austin, Texas (the 

“Austin Lands”). 
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15. The history of the Acquisition Loan is set out at paragraphs 9 to 27 of the Third Prior 

Affidavit and, for the reasons set out in this Affidavit, is no longer relevant to the issues 

currently before this Honourable Court. 

ii. The Zen Garden Loan 

16. In early 2018, the borrowers under the Acquisition Loan approached Romspen to discuss 

an increase to the credit facility available thereunder for the purposes of completing the 

development of a portion of the Austin Lands. These discussions culminated in loan 

arrangements involving the Alberta Entities, as described in further detail below. 

17. On April 27, 2018, Romspen, as lender, and Zen Garden, as borrower, entered into a Loan 

Agreement (the “Zen Garden Loan Agreement”). Under the terms of the Zen Garden 

Loan Agreement, Romspen agreed to advance to Zen Garden a loan of up to a maximum 

principal amount of USD $125,000,000.00. A true copy of the Zen Garden Loan 

Agreement is attached as Exhibit “B” to the First Prior Affidavit. 

18. As previously noted, one of the purposes of the Zen Garden Loan Agreement was to 

provide additional construction financing for the Austin Lands. The Zen Garden Loan 

Agreement also consolidated the amounts then due and owing under the Acquisition Loan, 

as amended and supplemented from time to time.  

19. Pursuant to the Zen Garden Loan Agreement, Zen Garden acknowledged that the amount 

due and owing under the Acquisition Loan, as of April 17, 2018, was CAD $35,479,831.72. 

In addition, the Zen Garden Loan Agreement contained a full release of Romspen as it 

relates to the Acquisition Loan. 

iii. The Alberta Security 

20. The Zen Garden Loan Agreement was guaranteed by Eightfold Developments LLC 

(“Eightfold”) and the White Group.  

21. In connection with its guarantee, Eightfold granted to Romspen a series of security 

instruments in the State of Texas (the “Texas Security”) and executed a guaranty in favour 

of Romspen (the “Texas Guaranty”). 
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22. As security for the guarantees given by the White Group, Romspen was granted, among 

other things: 

(a) a Mortgage from GP acting in its capacity as general partner for LP, and in its own 

capacity, dated April 17, 2018, in respect of certain lands situated in Alberta, in the 

sum of USD $40,000,000.00 (the “GP Mortgage”); 

(b) a General Security Agreement from GP and LP, dated April 17, 2018; 

(c) a Mortgage from Eco-Industrial, dated April 17, 2018, in respect of certain lands 

situated in Alberta, in the sum of USD $40,000,000.00 (together with the GP 

Mortgage, the “Alberta Mortgages”); 

(d) a General Security Agreement from Eco-Industrial, dated April 17, 2018; 

(e) a General Security Agreement from Absolute Energy, dated April 17, 2018; 

(f) a General Security Agreement from Absolute Environmental, dated April 17, 2018; 

and 

(g) a General Security Agreement from White, dated April 17, 2018. 

(collectively, the “Alberta Security”). A true copy of the Alberta Security is attached as 

Exhibits “A” to “G” to the Second Prior Affidavit. 

23. As confirmed in the applicable mortgage documentation, the lands secured by the Alberta 

Mortgages are legally owned by GP and Eco-Industrial, respectively (the “Alberta 

Lands”). Neither White nor the Dan White Family Trust is a legal owner of the Alberta 

Lands. Attached hereto and marked as Exhibit “A” are true copies of the Certificates of 

Title for the Alberta Lands, dated July 27, 2022.  

24. In addition, true copies of guarantees executed by the White Group (the “Alberta 

Guarantees”) are attached as Exhibits “H” to “L” to the Second Prior Affidavit. 
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25. From time to time, Romspen advanced sums to Zen Garden pursuant to the terms of the 

Zen Garden Loan Agreement, the Texas Security, the Alberta Security, the Texas Guaranty 

and the Alberta Guarantees. 

C. Default and Demand 

26. Zen Garden defaulted under the terms of the Zen Garden Loan Agreement. By 

correspondence dated October 11, 2019, Romspen’s legal counsel in Texas, 

Thomas Scannell (“Scannell”) of Foley & Lardner LLP demanded that Zen Garden and 

the White Group, among others, repay all amounts due and owing under Zen Garden Loan 

Agreement (the “Texas Demand and Notice”). Attached hereto and marked as Exhibit 

“B” is a true copy of the Texas Demand and Notice.  

27. The default under the Zen Garden Loan Agreement also resulted in a default under each of 

the Alberta Security and the Alberta Guarantees, as well as the Texas Security and the 

Texas Guaranty. 

28. By correspondence dated October 11, 2019, Romspen demanded that, among others, 

Zen Garden, Eightfold, GP, LP, Absolute Energy, Absolute Environmental, Eco-Industrial 

and White repay all amounts due and owing under the Zen Garden Loan Agreement, the 

Alberta Security and the Alberta Guarantees, and delivered a Notice of Intention to Enforce 

Security pursuant to section 244 of the Bankruptcy and Insolvency Act, RSC 1985, c B-3, 

as amended (the “BIA”) (the “Alberta Demand and Notice”). True copies of the Alberta 

Demand and Notice are attached as Exhibit “C” to the First Prior Affidavit. 

29. At the time that the Demand and Notice was issued, the amount owing under the Loan 

Agreement totalled USD $87,865,453.79. 

 THE LITIGATION 

A. The United States Bankruptcy Proceeding 

30. In November 2019, White executed a consent receivership order in Texas in respect of Zen 

Garden.  
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31. On March 22, 2020, Zen Garden was petitioned into involuntary bankruptcy under Chapter 

11 of the United States Bankruptcy Code in the United States Bankruptcy Court for the 

Western District of Texas (the “Bankruptcy Court”) Case No. 20-10410 

(the “U.S. Bankruptcy Proceeding”) by certain of its other creditors. A true copy of the 

Notice of Bankruptcy in respect of Zen Garden is attached as Exhibit “F” to the First Prior 

Affidavit.  

32. Romspen and the court-appointed Chapter 11 Trustee and eventual bankruptcy trustee (the 

“Texas Trustee”) reached a settlement in principle, which was documented in the Chapter 

11 bankruptcy plan (the “Plan”) and filed in the U.S. Bankruptcy Proceeding for the 

Bankruptcy Court’s approval. A true copy of the Plan is attached as Exhibit “26” to the 

Third Prior Affidavit. For ease of reference, a true copy of the Plan is attached hereto and 

marked as Exhibit “C”. 

33. The Plan provides for a global resolution of any and all disputed issues between Zen 

Garden and Romspen. In particular, the Plan settlement found at clause 6.1 includes 

settlement of prior allegations raised by the Texas Trustee in respect of Romspen’s ability 

to submit a credit bid in Zen Garden’s bankruptcy (the “Credit Bid Challenge”). 

34. The agreement between the Texas Trustee and Romspen to resolve the Credit Bid 

Challenge was approved by the Bankruptcy Court and entered on the docket as a 

“Stipulation”. A true copy of the Stipulation is attached as Exhibit “28” to the Third Prior 

Affidavit. For ease of reference, a true copy of the Stipulation is attached hereto and marked 

as Exhibit “D”. 

35. On June 19, 2020, the Bankruptcy Court granted an order that finally and conclusively 

approved the debtor-in-possession financing advanced by Romspen to the bankrupt estate 

of Zen Garden (the “Financing Order”).  Attached hereto and marked as Exhibit “E” is a 

true copy of the Financing Order, excluding exhibits thereto.  

36. I am advised by Scannell, and do verily believe, that the Financing Order expressly 

confirms the validity and amount of the indebtedness owing to Romspen under the Zen 
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Garden Loan Agreement. In particular, paragraphs 4 and 18 Financing Order provide as 

follows: 

4. … 

a) Lender [Romspen] is the due and lawful owner and holder 
of an allowed claim under the Loan Documents against the Debtor 
[Zen Garden] in the amount not less than $96,495,021.72, as of the 
Petition Date, plus all other costs, fees and obligations owing, 
including, without limitation, all costs and expenses of 
administration, collection and enforcement incurred by Lender prior 
to the Petition Date (the “Pre-Petition Indebtedness”)… 

  … 

c) Payment of the Pre-Petition Indebtedness is fully matured 
(by acceleration duly noticed by Lender prior to the Petition Date), 
absolutely and unconditionally due and payable to Lender, without 
defense, offset or counterclaim, and the Lender is hereby released 
from (i) any and all objections to the allowance of, and any defense 
with respect to, the Pre-Petition Indebtedness, and (ii) any right to 
contest the priority, perfection or validity the liens, mortgages 
and/or security interests granted and/or pledged to or in favor of 
Lender securing such Pre-Petition Indebtedness…. 

d) Pursuant to section 552(b) of the Bankruptcy Code and the 
Loan Documents, including, without limitation, the Credit 
Agreement, the Pre-Petition Indebtedness is secured by a security 
interest and lien in substantially all of the Debtor’s assets, real 
property, fixtures, and personal property, whether now owned or 
hereafter acquired, including, without limitation, all accounts, 
chattel paper and electronic chattel paper, deposit accounts, 
documents, equipment, general intangibles, goods, instruments, 
investment property, intellectual property rights, inventory 
intellectual property rights, inventory, letter-of-credit rights, letters 
of credit, together with all substitutions and replacements for and 
products of any of the foregoing, the proceeds of any and all of the 
foregoing and all proceeds and products of such collateral security 
acquired by the Estate after the Petition Date (such collateral 
security assets are more particularly and specifically described in the 
Loan Documents, together with all product and proceeds thereof, 
herein called the “Pre-Petition Collateral”)… 

  … 
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18. “The acknowledgements and releases in favor of Lender set 
forth in paragraph 4 of this Final Order shall be binding on the 
Debtor, the Trustee, the Estate, and all parties in interest having due 
process notice and an opportunity to participate in this proceeding . 
. . unless the Trustee or such other party in interest with standing . . 
. has filed an adversary proceeding or contested matter challenging 
any of the acknowledgements or admissions in favor of Lender set 
forth in paragraph 4 of this Final Order no later than July 20, 2020 
(the “Challenge Period”).  If no such adversary proceeding or 
contested matter is timely commenced as of such date, (i) the Pre-
Petition Indebtedness of Lender shall constitute allowed secured 
claims, not subject to objection or subordination and otherwise 
unavoidable, (ii) the pre-petition liens of Lender on the Pre-Petition 
Collateral shall be deemed legal, valid, binding, perfected, not 
subject to defense, counterclaim, offset of any kind or subordination, 
and otherwise unavoidable, and (iii) the Lender shall be released 
from and absolved of any and all claims, causes of action, 
challenges, disputes and liability of any kind or character, whether 
known or unknown, whether contingent or noncontingent, whether 
liquidated or unliquidated, in existence as of the effective date of 
such release arising from, related to or otherwise in connection with 
the Pre-Petition Indebtedness, the Pre-Petition Collateral, the Loan 
Documents, the Credit Facility and any and all actions taken by or 
on behalf of Lender in connection therewith. 

37. Ultimately, Romspen’s credit bid was approved by the Bankruptcy Court as the highest 

and best bid for the Austin Lands, and determined that a sale of the Austin Lands to 

Romspen was in the best interests of all parties to Zen Garden’s bankruptcy case. On 

October 7, 2020, the Bankruptcy Court entered an order approving Romspen’s credit bid 

(the “Sale Order”) and granting Romspen title to the Austin Lands free and clear of all 

liens, claims and encumbrances. A true copy of the Sale Order is attached as Exhibit “29” 

to the Third Prior Affidavit. For ease of reference, the Sale Order is attached hereto and 

marked as Exhibit “F”. 

38. The Plan was subsequently modified and amended (as amended, the “Amended Plan”). 

On January 27, 2021, the Bankruptcy Court issued an order confirming the Amended Plan 

(the “Plan Approval Order”). Attached hereto and marked as Exhibit “G” to this 

Affidavit is a true copy of the Plan Approval Order. 
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39. I am advised by Scannell, and do verily believe that, the modifications and amendments 

set out in the Amended Plan generally concern the preservation of the Adversary 

Proceeding (as hereinafter defined) and other adversary proceedings, including claims 

asserted by the White Group and the Dan White Family Trust.  

40. However, I am further advised by Scannell, and do verily believe, that as set out in section 

6.1 of the Amended Plan, the Amended Plan provides Romspen a full release of liability, 

including a release of claims asserted on behalf of Zen Garden, its creditors, and any other 

parties who did not opt-out. None of the White Group or the Dan White Family Trust opted 

out of this release. 

41. The effect of the orders issued by the Bankruptcy Court in the U.S. Bankruptcy 

Proceedings is that: 

(a) the indebtedness owed by Zen Garden to Romspen, guaranteed by the Alberta 

Entities, in the amount of USD $96,495,021.72 was deemed valid and enforceable 

and properly owing by Zen Garden to Romspen; 

(b) Romspen was permitted to bid the indebtedness in the sales process conducted in 

the U.S. Bankruptcy Proceedings and its credit bid in the amount of USD 

$45,000,000.00 was the successful bid in that process, resulting in the total 

indebtedness being reduced by the amount of the credit bid; and 

(c) as a result of the credit bid reducing the total remaining indebtedness, but with 

interest continuing to accrue, Romspen continues to be owed the amount of USD 

$91,415,581.97 as of July 21, 2022 by the Alberta Entities pursuant to their 

respective guarantees.  

B. The United States Litigation Commenced by White 

42. During the course of Zen Garden’s bankruptcy, White and the Dan White Family Trust 

filed an “adversary proceeding” bearing the Action No. 20-01047 in the U.S. Bankruptcy 

Proceeding against Romspen and myself, among others (the “Adversary Proceeding”). 

The substance of the Adversary Proceeding dealt with, generally, spurious allegations 
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concerning conduct prior to the execution of the Zen Garden Loan Agreement and conduct 

relating to the loan advances made thereunder. 

43. White also separately commenced an action against Romspen, Richard Weldon (a 

Managing Partner of Romspen) (“Weldon”), and me, among others, in the United States 

District Court for the Western District of Texas (the “District Court”) Civil Action No. 

21-00517 (the “District Court Action”), which contains substantially the same allegations 

and accusations asserted by the plaintiffs in the Adversary Proceeding. 

44. On June 7, 2021, White and the Dan White Family Trust filed with the District Court a 

“motion to withdraw the reference” (the “Motion to Withdraw”). I am advised by 

Scannell, and do verily believe, that the Motion to Withdraw was a request to have the 

Adversary Proceeding heard by the District Court instead of the Bankruptcy Court. 

45. On June 17, 2021, White and the Dan White Family Trust brought before the Bankruptcy 

Court an emergency motion for the stay of proceedings pending the District Court’s ruling 

on the Motion to Withdraw (the “Emergency Motion”). During the hearing of the 

Emergency Motion, the Bankruptcy Court stated as follows: 

THE COURT: So but there’s this adversary proceeding as it’s 
currently filed, the Second Amended Complaint filed by the White 
parties in this adversary proceeding. I mean, it’s no longer objecting 
to Romspen’s claim. It’s no longer saying that Romspen’s wasn’t 
secured. It’s no longer saying any of those things. They dropped all 
of that.  

Attached hereto and marked as Exhibit “H” is a true copy of the relevant excerpt from the 

transcript of hearing of the Emergency Motion in respect of the District Court’s findings. 

46. The Bankruptcy Court granted the Emergency Motion. Eventually, the District Court 

issued its ruling and granted in part the Motion to Withdraw. In compliance with the 

District Court’s ruling, Romspen filed a motion to dismiss the Adversary Proceeding. 

47. On December 3, 2021, the Bankruptcy Court approved a consent order dismissing the 

Adversary Proceeding (the “Dismissal Order”). I am advised by Scannell, and do verily 

believe, that the Dismissal Order dismissed, with prejudice, the plaintiffs’ claims allegedly 
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occurring after Zen Garden came into legal existence, or otherwise involving, relating to, 

and/or arising from Zen Garden in any way. Attached hereto and marked as Exhibit “I” is 

a true copy of the Dismissal Order.  

48. White and the Dan White Family Trust filed multiple amended complaints in the District 

Court Action. On February 17, 2022, the District Court granted an agreed order (the 

“Agreed Order”), which precluded White from filing any further amended complaints. 

Attached hereto and marked as Exhibit “J” and Exhibit “K” are true copies of the Agreed 

Order and White’s most recently filed complaint, being the Plaintiffs’ Third Amended 

Complaint, respectively. 

49. On April 4, 2022, Romspen, Weldon, and I, filed a motion to dismiss the District Court 

Action (the “Motion to Dismiss”). Attached hereto and marked as Exhibit “L” is a true 

copy of the Motion to Dismiss, excluding exhibits. 

50. In response to the Motion to Dismiss, White filed a reply memorandum and two 

declarations in support of his reply. 

51. I am further advised by Scannell, and do verily believe, that the District Court has referred 

the Motion to Dismiss to a Magistrate Judge to issue a report and recommendation that the 

District Court may choose to adopt as its ruling. Romspen is currently awaiting the 

Magistrate Judge’s decision.  If the Motion to Dismiss is granted, no further litigation by 

White against Romspen will be pending in the United States. 

52. However and in any event, neither White nor the Dan White Family Trust are parties to the 

receivership proceedings in Alberta, nor are the properties sought to be marketed for sale 

by the Receiver owned by either White or the Dan White Family Trust. While White is a 

guarantor, the Dan White Family Trust is a stranger to any of the loan or security 

documentation. As a result, in the event the District Court Action is permitted to continue 

(which I don’t anticipate to be the case given it is entirely without merit and borders on 

vexatious), any outcome of that litigation has no bearing on the indebtedness owed by the 

Alberta Entities to Romspen, and Romspen’s entitlement to enforce same in the current 

receivership proceedings. 
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C. The Alberta Stay Action 

53. As discussed above, the default of the Zen Garden Loan Agreement triggered the default 

of the Alberta Security and the Alberta Guarantees. 

54. At the time of Zen Garden’s involuntary bankruptcy, each of GP and Eco-Industrial were 

independently in breach of their respective mortgages in that they had failed to pay 

outstanding property taxes totalling approximately CAD $800,000.00. 

55. Upon Romspen issuing the Demand and Notice, each of the Alberta Entities and White 

brought an application in the Court of Queen’s Bench of Alberta File No. 1903-21473 

(the “Stay Action”) to stay Romspen from taking any enforcement steps under the BIA.  

56. As the parties were in the process of attempting to negotiate a resolution of amounts owing 

under the Zen Garden Loan Agreement, they agreed to a consent order, which served to 

stay Romspen from taking enforcement steps (the “Consent Order”). On 

October 25, 2019, the Consent Order was granted and filed in the Stay Action. A true copy 

of the Consent Order is attached as Exhibit “D” to the First Prior Affidavit.  

57. Zen Garden repeatedly breached the terms of the Zen Garden Loan Agreement, the Texas 

Security and the Texas Guaranty. In addition, each of GP, LP, Absolute Energy, 

Absolute Environmental, Eco-Industrial and White continued to breach the terms of the 

Alberta Security and the Alberta Guarantees. 

D. The Alberta Receivership Proceeding 

58. As a result of the ongoing breach of the Zen Garden Loan Agreement, the Alberta Security 

and the Alberta Guarantees, on March 31, 2020, Romspen filed its Statement of Claim and 

an application for the appointment of a receiver and manager over the assets of the White 

Group (the “First Receivership Application”) in the Court of Queen’s Bench of Alberta 

File No. 2003-06728 (the “Alberta Receivership Proceeding”).  

59. At the time of the Statement of Claim and the Receivership Application being filed, the 

total amount due and owing under the Zen Garden Loan Agreement was USD 
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$96,760,975.69 with interest continuing to accrue at the rate of USD $44,384.00 per diem 

thereafter. 

60. The White Group opposed the Receivership Application.  

61. The White Group and Zen Garden also filed a Counterclaim against Romspen, Weldon and 

I (in such capacity, the “Defendants by Counterclaim”) in respect of claims that are 

substantively similar to those asserted in the District Court Action. The Defendants by 

Counterclaim filed a Statement of Defence to Counterclaim. 

62. On April 2, 2020, the First Receivership Application was heard by Associate Chief 

Justice Nielsen, who adjourned the application sine die but ordered, among other things, 

that Romspen was entitled to appoint an interim monitor (the “Interim Monitor”) to 

monitor the business operations of the Alberta Entities for an initial 30-day period 

(the “Interim Monitor Order”). 

63. In connection with the Interim Monitor Order, Romspen retained MNP Ltd. to act as the 

Interim Monitor. 

64. The White Group appealed the Interim Monitor Order. However, the appeal was struck as 

the White Group failed to take necessary steps to prosecute the appeal. 

65. On April 30, 2020, Romspen filed an application for the extension of the Interim Monitor 

Order.  

66. The White Group opposed this application. In fact, prior to the application being heard by 

Justice Hillier, the White Group filed two affidavits in respect of the application, including 

a comprehensive affidavit sworn by White on April 29, 2020 (the “White Affidavit”).  

67. In the White Affidavit, White described the issues relating to breaches of the Zen Garden 

Loan Agreement and the alleged misconduct of the Defendants by Counterclaim in relation 

to the Zen Garden Loan Agreement as “never been finally determined by a Court of 

competent jurisdiction”. In particular, White stated: 
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35. Although the Austin Development ultimately became the 
subject matter of a Consent Receivership Order in Texas, a 
Judgment has never been obtained against Zen Garden or me in 
Texas. 

36. As such, the question of who breached the Second Romspen 
/ Zen Garden Loan Agreement or whether the conduct of Romspen 
LP, Romspen Investments, Mr. Weldon and Mr. Roitman prompted 
a breach of the Second Romspen / Zen Garden Loan has never been 
finally determined by a Court of competent jurisdiction. 

37. On April 15, 2020, Zen Garden was petitioned into 
bankruptcy in the State of Texas and, as a result, there is now a 
Texas Stay of Enforcement with respect to disputes involving Zen 
Garden – such as the question of who breached the Second Romspen 
/ Zen Garden Loan Agreement or whether the Romspen LP, 
Romspen Investments, Mr. Weldon and Mr. Roitman prompted a 
breach of the Second Romspen / Zen Garden Loan. 

However, the alleged questions raised by White in the White Affidavit have been fully and 

finally resolved by the Bankruptcy Court in the U.S. Bankruptcy Proceeding, or have 

otherwise been withdrawn by White. 

68. On June 19, 2020, Justice Hillier extended the Interim Monitor Order (the “Extension 

Order”).  

69. The Interim Monitor Order, as extended by the Extension Order, was further extended on 

multiple occasions by consent. 

70. On April 15, 2021, the White Group filed an application to discharge registrations filed by 

Romspen with the Alberta Land Titles Registry in respect of the Alberta Mortgages (the 

“Discharge Application”). 

71. On April 26, 2021, Romspen filed an application for, among other things:  

(a) summary judgment in favour of Romspen;  

(b) summary dismissal of the Counterclaim;  

(c) a declaration that the White Group were in default under the terms of the Alberta 

Security and the Alberta Guarantees; and  
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(d) the appointment of a receiver and manager over the assets of the White Group  

(the “Second Receivership Application”).  

72. Both the Discharge Application and the Second Receivership Application were scheduled 

to be heard on May 5, 2021. Both of these applications were adjourned sine die.  

73. I am advised by Kevin Barr (“Barr”) of Borden Ladner Gervais LLP, Romspen’s legal 

counsel in Canada, and do verily believe that during the hearing of the Second Receivership 

Application, former legal counsel for the Defendants by Counterclaim, among other things, 

advised the Court that the validity of Romspen’s debt claim was subject to adjudication in 

the various proceedings commenced in the United States.  

74. Notwithstanding the engagement of the Interim Monitor and the direction in the 

Interim Monitor Order that the White Group “cooperate and provide information to the 

Interim Monitor”, they have not done so. To the contrary, the White Group flagrantly 

disregarded the terms of the Interim Monitor Order by, among other things, neglecting, 

failing, or refusing to provide the Interim Monitor with basic financial information as 

requested.  

75. Furthermore, the Interim Monitor’s investigation revealed the continued erosion of the 

Alberta Security, including, among others:  

(a) the shut down of the business operations of Absolute Environmental;  

(b) the apparent overpayment of management fees by the Alberta Entities, or certain of 

them, to Symmetry, of which White was the sole director and shareholder; and 

(c) notice of an imminent public auction of the lands secured by the Alberta Security 

as a result of outstanding property taxes. 

76. The particulars of the White Group’s conduct following the engagement of the 

Interim Monitor are set out in the Third Report of the Interim Monitor dated 

October 12, 2021 (the “Third Report”). A copy of the Third Report is attached as 
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Exhibit “A” to the Fourth Prior Affidavit. For ease of reference, the Third Report is 

attached hereto and marked as Exhibit “M”. 

77. As a result of the Interim Monitor’s discoveries and the White Group’s neglect, failure or 

refusal to cooperate with the Interim Monitor, Romspen again filed a receivership 

application in respect of the White Group (the “Third Receivership Application”). The 

White Group consented to the Third Receivership Application on the basis that certain 

features of the Court’s template receivership order be limited or removed, as described 

below.  

78. On November 4, 2021, Mr. Justice Whitling heard the Third Receivership Application and 

granted a receivership order (the “Receivership Order”) which, among other things, 

vacated the stay of proceedings set out in the Consent Order and appointed MNP Ltd. as 

Receiver of the Alberta Entities.  

79. The Receiver’s legal counsel has reviewed Romspen’s security and confirmed that the 

Alberta Security constitutes a valid and enforceable first-ranking security interest in the 

Alberta Entities’ property. In particular, the Receiver states in its First Report dated January 

31, 2022 (the “Receiver’s First Report”): 

38. Osler has reviewed the Romspen security and rendered an 
opinion that, subject to customary assumptions and qualifications, 
the Romspen Security constitutes a valid and enforceable first 
charge in respect of Property. 

80. During the course of the Receiver’s administration of the estates to date, White has 

continued to act in flagrant disregard of the Court’s orders and his obligations as 

management of the Alberta Entities. In particular, the Receiver was required to seek orders 

from the Court compelling White to comply with his disclosure obligations and provide 

the Receiver with requested information. The application to compel was originally 

scheduled on February 8, 2022. However, White sought and obtained an adjournment to 

March 3, 2022 on the basis that he was in the process of engaging new counsel.  I am 

advised by Barr and do verily believe that on March 3, 2022, neither White nor his new 

counsel appeared and in White’s absence, the Court ordered White to comply with his 

disclosure obligations set out in the Receivership Order.   
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81. Based on my discussions with the Receiver, I understand that White continues to ignore 

his court-ordered obligations and has failed to provide the Receiver with its requested 

information. 

82. Most recently, the Receiver brought an application to increase the Receiver’s borrowing 

charge, among other things (the “Receiver’s Application”). The Receiver’s Application 

was necessary to provide sufficient funding to permit the Receiver to conduct extensive 

remediation work on certain of the receivership properties in order to make it marketable 

and saleable, and in order to ensure compliance with certain orders issued by the Alberta 

Energy Regulator (the “AER”).  I am advised by Barr, and do verily believe, that the 

Receiver’s Application was heard by Justice Neilson on June 2, 2022, during which the 

White Group’s legal counsel unsuccessfully sought an adjournment of the application, 

again on the basis of the pending District Court Action.  

83. I am not aware of any further steps having been taken by White to advance the 

Counterclaim. 

 ROMSPEN’S APPLICATION FOR DECLARATORY RELIEF 

84. The Receiver has advised Romspen that it intends to conduct a SISP with respect to the 

Alberta Entities’ assets, notably the lands secured by the Alberta Mortgages.  

85. Romspen intends to offer a stalking horse credit bid in the contemplated SISP. 

86. Due to the allegations and accusations asserted by White in the Adversary Proceeding, the 

District Court and the Alberta Receivership Proceeding, Romspen seeks declaratory relief 

from this Honourable Court confirming that the indebtedness owing under the Alberta 

Security and the Alberta Guarantees is a just debt properly due and owing to Romspen by 

the Alberta Entities, and approving Romspen’s ability to submit a credit bid.  

87. The circumstances have fundamentally changed since Romspen sought prior relief; 

namely, that Romspen’s debt claim under the Zen Garden Loan Agreement has been 

accepted as valid and enforceable by the Bankruptcy Court and there are no remaining 

existing or potential legal challenges to Romspen’s debt claim. 
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88. I am advised by Scannell, and do verily believe that, questions concerning the validity of 

Romspen’s debt claim have been fully and finally resolved in the U.S. Bankruptcy 

Proceeding and the claims brought by White against Romspen to challenge such debt claim 

are now closed with prejudice and not subject to further challenge. In particular: 

(a) as set out in the Sales Order, Romspen participated in the sales process for the assets 

marked in the U.S. Bankruptcy Proceeding and its credit bid was approved by the 

Bankruptcy Court as the highest and best bid; 

(b) as set out in the Plan Approval Order, Zen Garden (and its creditors and other 

parties who do not opt-out) granted Romspen a full release of liability. I am advised 

by Scannell, and do verily believe, that this release encompasses claims relating to 

the validity of the Zen Garden Loan Agreement and Romspen’s conduct in 

connection with the negotiation and execution thereof and loans thereunder;  

(c) as confirmed by the Bankruptcy Court during its hearing of the Emergency Motion 

on June 17, 2021, the validity of the Zen Garden loan is no longer in issue in the 

U.S. Bankruptcy Proceeding or in the District Court Action;  

(d) as set out in the Financing Order, Romspen has a valid claim against Zen Garden 

in the U.S. Bankruptcy Proceeding and Romspen’s claim is secured by a security 

interest and lien against Zen Garden’s assets; 

(e) I am advised by Scannell, and do verily believe, that, as a result of the Agreed 

Order, the District Court Action is now restricted to issues unrelated to the validity 

of the Zen Garden loan and do not impact on the obligations properly owing by the 

Alberta Entities to Romspen, secured by the valid and enforceable Alberta Security; 

and 

(f) I am further advised by Scannell that all of the court orders issued by the 

Bankruptcy Court and the District Court are final, binding, and no longer subject to 

appeal. 
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89. Based on the events above described, I believe the time is ripe for this Honourable Court 

to declare that Romspen has a valid and enforcement claim against the Alberta Entities in 

respect of the amounts owing pursuant to the Alberta Security and the Alberta Guarantees.  

90. Throughout the course of the proceedings in Texas and in Alberta, White has sought to 

delay the enforcement of Romspen’s security by attacking the validity of Romspen’s loan 

and impugning the conduct of Romspen and myself, among others. Given that the validity 

and enforcement of Romspen’s debt claim and security has been confirmed by the 

Bankruptcy Court, and that the District Court Action now concerns issues unrelated to the 

validity and enforcement of the Zen Garden Loan Agreement, I believe there is no further 

reason to delay the enforcement of the Alberta Security and the Alberta Guarantees.  

91. The Alberta Entities are now in receivership, which was consented to by White, and based 

on my discussions with the Receiver, I understand the Receiver does not intend to pursue 

the Counterclaim. Similarly, the Texas Trustee has fully released Romspen and related 

parties of any claims and liabilities relating to the Zen Garden Loan Agreement. The only 

Plaintiff by Counterclaim that purports to have any desire to proceed with the Counterclaim 

is White personally. The Dan White Family Trust was never a party to litigation in Alberta.  

92. In my view, White should not be permitted to further delay Romspen’s entitlement to 

enforce upon the Alberta Security and those Alberta Guarantees pledged by the Alberta 

Entities. I wish to highlight for the Court: 

(a) White is not a principal obligor under the Zen Garden Loan Agreement. His 

personal liability derives from the Guarantee and General Security Agreement he 

gave to Romspen; 

(b) the Dan White Family Trust is not a party to the Zen Garden Loan Agreement, and 

has not given any guarantee or other security in favour of Romspen, whether in 

Texas or Alberta. Further, the Dan White Family Trust is not a party to the U.S. 

Bankruptcy Proceeding or the Alberta Receivership Proceeding. Its status as a 

litigant is now solely limited to the District Court Action; 
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(c) as confirmed by the Receiver in the Receiver’s First Report at paragraphs 3(b) and 

(c) and in Schedule “A”, Eco-Industrial and GP are the legal owners of the lands 

subject to the Alberta Mortgages. Neither White nor the Dan White Family Trust 

is a legal owner of these lands; 

(d) I am advised by Barr, and do verily believe, that throughout the course of the 

Alberta Receivership Proceeding, White, through his legal counsel, has represented 

to the courts that the U.S. Bankruptcy Proceeding and the District Court Action are 

the main proceedings dealing with issues relating to the validity of the Zen Garden 

Loan Agreement, and the Court should await the adjudication of those proceedings 

before moving forward with the Alberta Receivership Proceeding. As the 

obligations owing to Romspen under the Zen Garden Loan Agreement are no 

longer in issue in the U.S. Bankruptcy Proceeding or the District Court Action, I 

am unaware of any further reasons to delay the Alberta Receivership Proceeding; 

and 

(e) interest and legal fees are continuing to accrue on the indebtedness owing to 

Romspen. Additionally, Romspen has advanced CAD $900,000.00 as of July 29, 

2022 to the Receiver (who has the power to borrow up to CAD $2,000,000.00 

granted by the Court) to fund the receivership proceedings, comply with AER 

orders and ensure the property care, custody and maintenance of the Alberta 

Entities’ assets. Romspen wishes to proceed with realizing on those portions of the 

Alberta Security that are pledged by the Alberta Entities (not those pledged by 

White) in order to resolve the matter in a cost-effective manner and to mitigate 

further losses. White’s refusal to comply with his disclosure obligations and to 

assist the Interim Monitor and the Receiver, and initial opposition to applications 

he eventually consented to, have resulted in a degradation of value of these assets. 

93. As earlier noted, the indebtedness owing to Romspen pursuant to the Zen Garden Loan 

Agreement and, in turn, the Alberta Security and the Alberta Guarantees as of July 21, 

2022, is USD $91,415,581.97, with interest continuing to accrue at the rate of USD 

$37,133.11 per diem thereafter. Attached hereto and marked as Exhibit “N” is Romspen’s 

Statement of Indebtedness, which illustrates that there remains a significant shortfall in 
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respect of the Zen Garden loan following Romspen's successful credit bid in the U.S. 

Bankruptcy Proceeding. 

V. CONCLUSION 

94. I am authorized to swear this Affidavit on behalf of Romspen. 

95. As earlier noted at paragraph 2 of this Affidavit, I make this Affidavit in support of an 

Application by Romspen for an Order: 

(a) declaring the amounts owing by the debtors in the within receivership proceeding; 

and 

(b) approving Romspen's ability to make a stalking horse credit bid in the Receiver's 

contemplated SISP, 

and for no improper purpose. 

SWORN BEFORE ME at the City of Toronto, 
in the Province of Ontario, this 29th day of 
July, 2022. 

A Notary Public in d for the Province of 
A
A

Barrister & Solicitor 
162 Cumberland Street, Suite 300 

Toronto ON M5R 3N5 
Direct Line: 416.928.4870 

) 
) 

WESL Y ROITMAN 























































































































































































































FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION  
TO OBTAIN SECURED CREDIT ON AN INTERIM AND FINAL BASIS PAGE 1 

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION

IN RE: § 
§ 

3443 ZEN GARDEN, L.P., § CASE NO. 20-10410-HCM
§ 

DEBTOR. § Chapter 11

FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S  
MOTION TO OBTAIN SECURED CREDIT ON AN INTERIM AND FINAL BASIS 

This matter came before the Court on June 18, 2020, upon the motion (the “Motion”), 

dated May 18, 2020, filed by Gregory S. Milligan, the Chapter 11 Trustee (“Trustee”) over the 

bankruptcy estate (“Estate”) of 3443 Zen Garden, L.P. (the “Debtor”), the chapter 11 debtor in 

the above-captioned chapter 11 case (the “Case”), pursuant to sections 105, 361, 362, 363, 364 

and 507 of title 11 of the United States Code, 11 U.S.C. §§ 101 et. seq. (as amended, the 

“Bankruptcy Code”), and Rules 2002, 4001, 6004 and 9014 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), requesting, among other things entry of this final order (this 

“Final Order”):

i. authorizing the Trustee and the Estate to obtain secured post-petition financing 

on a super-priority basis; 
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ii. authorizing the Trustee and the Estate to receive credit and funding from Romspen 

Mortgage Limited Partnership (“Lender”) under and pursuant to the terms of that certain Loan

Agreement1 dated as of April 27, 2018 between the Debtor and Lender (together with this Final 

Order, the “Credit Agreement”) (a copy of which is attached hereto as “Exhibit B”), to provide 

for post-petition credit in conformity with the terms of the Credit Agreement (the “Credit 

Facility”), and to perform such other and further acts as may be required in connection with the 

Credit Agreement and the Loan Documents (as defined in the Credit Agreement);

iii. granting super-priority administrative expense claims to Lender for all post-petition 

financing provided by Lender under the Credit Facility, payable from, and having recourse to, all 

of the pre-petition and post-petition property of the Estate, and all proceeds thereof, subject only 

to the Carve Out (defined herein), the Trustee and Professional Fee Escrow (defined herein), and 

the Permitted Liens (defined herein), and granting liens for the post-petition financing to Lender 

in all Post-Petition Collateral (defined herein) in accordance with the Credit Agreement, the Loan 

Documents and this Final Order; 

iv. a final hearing (the “Final Hearing”) on the Motion having been held before the 

Court on June 18, 2020, to consider entry of this Final Order, appearances being noted on the 

record, the Trustee and Lender having agreed to the entry of this Final Order, all objections to the 

Final Order being resolved, overruled or withdrawn, and after due deliberation and consideration 

and sufficient cause appearing therefor:

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, THAT:

1. Jurisdiction; Petition Date; Procedural Posture. 

a) This Court has jurisdiction to hear the Motion pursuant to 28 U.S.C. §§ 157 

 
1 The Loan Agreement refers to that certain Promissory Note (the “Note”) issued by the Debtor to the Lender and 
dated April 27, 2018. A copy of the Note is attached hereto as Exhibit C. 
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and 1334. This is a core proceeding under 28 U.S.C. § 157(b)(2)(D), (K), (M), and (O).

b) On March 22, 2020 (the “Petition Date”), an involuntary petition under 

chapter 11 was filed against the Debtor. On April 8, 2020, the Court entered an order for relief 

under chapter 11 against the Debtor in this Case [Dkt. 11].  

c) On April 22, 2020, the Court entered its order granting the appointment of 

the Trustee as the Chapter 11 Trustee over the Estate [Dkt. 36]. 

d) There is no committee formed in this Case.  

2. Disposition. The Motion is hereby granted on a final basis on the terms set forth 

herein. Any objections to the Motion or to the final relief sought in the Motion have been resolved, 

withdrawn or are hereby overruled on a final basis on the merits. This Final Order shall be valid 

and binding on all parties in interest and fully effective on a final basis upon entry by the Court. 

3. Notice. The Final Hearing and earlier interim hearing with respect to the Motion 

were held pursuant to Bankruptcy Rule 4001(c)(2). Notice was served on the parties listed on the 

certificate of service filed in respect of the Motion.

4. Stipulations Regarding Pre-Petition Indebtedness. Subject to paragraph 18 below, 

in connection with the Credit Agreement, the other Loan Documents and this Final Order, the 

following stipulations regarding the Lender’s pre-petition indebtedness to the Debtor shall be 

binding on and carry preclusive effect against all parties in interest having due process notice and 

an opportunity to participate in this proceeding in this Case:

a) Lender is the due and lawful owner and holder of an allowed claim under 

the Loan Documents against the Debtor in the amount not less than $96,495,021.72, as of the 

Petition Date, plus all other costs, fees and obligations owing, including, without limitation, all 

costs and expenses of administration, collection and enforcement incurred by Lender prior to the 
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Petition Date (the “Pre-Petition Indebtedness”). To the extent permitted under § 506(b) of the 

Bankruptcy Code, Lender is also entitled to interest accruing at the default rate on and after the 

Petition Date, together with and in addition to the reasonable fees (including legal fees), costs and 

charges referred to in § 506(b) and expressly permitted by the terms of the Loan Documents. 

b) The Pre-Petition Indebtedness is evidenced by, without limitation: (i) the 

Credit Agreement; (ii) a Promissory Note in the original principal amount of $125,000,000.00, 

dated April 27, 2018; (iii) a Deed of Trust, Assignment of Leases and Rents, Security Agreement

and Fixture Filing, dated as of April 27, 2018, and recorded in the Travis County, Texas real 

property records on April 27, 2018, at Document Number 2018064160; and (iv) certain other 

documents relating to the foregoing (collectively, the “Loan Documents” – as such defined term 

herein is intended to, and is hereby deemed to, work in conjunction with, match and be 

incorporated with, as meaning one in the same, the defined term of “Loan Documents” set forth in 

the Credit Agreement). 

c) Payment of the Pre-Petition Indebtedness is fully matured (by acceleration 

duly noticed by Lender prior to the Petition Date), absolutely and unconditionally due and payable

to Lender, without defense, offset or counterclaim, and the Lender is hereby released from (i) any 

and all objections to the allowance of, and any defense with respect to, the Pre-Petition 

Indebtedness, and (ii) any right to contest the priority, perfection or validity the liens, mortgages 

and/or security interests granted and/or pledged to or in favor of Lender securing such Pre-Petition 

Indebtedness. 

d) Pursuant to section 552(b) of the Bankruptcy Code and the Loan Documents, 

including, without limitation, the Credit Agreement, the Pre-Petition Indebtedness is secured by a 

security interest and lien in substantially all of the Debtor’s assets, real property, fixtures, and personal 
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property, whether now owned or hereafter acquired, including, without limitation, all accounts, chattel 

paper and electronic chattel paper, deposit accounts, documents, equipment, general intangibles, 

goods, instruments, investment property, intellectual property rights, inventory intellectual property 

rights, inventory, letter-of-credit rights, letters of credit, together with all substitutions and 

replacements for and products of any of the foregoing, the proceeds of any and all of the foregoing and 

all proceeds and products of such collateral security acquired by the Estate after the Petition Date (such 

collateral security assets are more particularly and specifically described in the Loan Documents,

together with all product and proceeds thereof, herein called the “Pre-Petition Collateral”). 

5. Findings Regarding the Credit Facility Based on the Record at the Final Hearing. 

a) It is necessary for the Debtor and the Estate to obtain post-petition financing 

for a period of time, and in an amount, which would allow the Estate to continue to maintain its 

real property development, to pay vendors, and to preserve the value of its assets. An immediate 

need exists for the Debtor and the Estate to obtain further credit from Lender. Without such funds, 

the Debtor and the Estate will not be able to continue the maintenance of its property and to pay 

its  vendors, which are required to preserve the value of the Estate’s assets. 

b) Lender has indicated a willingness to extend post-petition secured credit 

under the terms and conditions of this Final Order, the Credit Agreement and the Loan Documents. 

The Estate is unable to obtain financing on terms more favorable than terms offered by Lender 

under the Credit Agreement and the Loan Documents and is unable to obtain adequate unsecured 

credit allowable under section 503(b)(1) of the Bankruptcy Code as an administrative expense. The 

Estate is also unable to obtain secured credit under section 364(c) and (d) of the Bankruptcy Code 

on terms more favorable than those set forth in the Credit Agreement and Loan Documents.

c) The terms of the credit advanced under this Final Order are fair and 
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reasonable, were negotiated by the parties at arm’s length and in good faith and are the best 

available to the Debtor and the Estate under present market conditions and the Debtor’s and the 

Estate’s financial circumstances. Based on the foregoing, any credit (post-petition) extended under 

the Credit Agreement, this Final Order and the other Loan Documents by Lender is extended in 

good faith, as that term is used in section 364(e) of the Bankruptcy Code.

d) The Debtor and the Estate, in order to satisfy the need for post-petition 

financing, as determined in the exercise of the Trustee’s sound business judgment, desires the 

Court to enter this Final Order. Entry of this Final Order is necessary to prevent irreparable harm 

to the Debtor, the Estate, and the Estate’s stakeholders, including the harm that would result from 

the disruption of efforts to maintain the Debtor’s assets, will increase the possibilities for a 

successful sale of the Estate’s assets as an ongoing development and for the highest possible 

preserved value, and is in the best interest of the Estate and its stakeholders. Absent entry of this 

Final Order, the Estate will be immediately and irreparably harmed. Consummation of the Credit 

Facility is in the best interest of the Estate.

6. Authorization of the Credit Facility. 

a) The Trustee, on behalf of the Debtor and the Estate, is authorized to enter 

into the Credit Facility and to incur post-petition debt under the Credit Facility pursuant to the 

terms of the Credit Agreement, the Loan Documents, and this Final Order. To the extent of any 

conflict between this Final Order or any other Loan Documents, this Final Order shall govern.

b) In accordance with the terms of this Final Order and the Budget, the Credit 

Facility shall be used to (i) fund the working capital requirements and other financing needs of the 

Estate during the pendency of the Case, and (ii) pay certain transaction fees and other costs and 

expenses of the administration of the Case. Use of the post-petition funds provided by Lender 
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under the Credit Facility shall further be consistent with the Budget (“Budget”) attached hereto as 

“Exhibit A”, which may be amended from time to time by delivery of a revised and updated 

Budget by the Trustee upon reasonable consultation with Lender. Any amended Budget shall be 

filed of record on or before 5:00 p.m. (prevailing central time) the Monday preceding the Thursday 

for the Lender’s required funding under that amended Budget and any party with standing shall 

have until 5:00 p.m. (prevailing central time) that Wednesday to file a written objection to any 

portion of the Budget with a corresponding motion and uploaded proposed order requesting an 

expedited hearing on the objection in conformance with Local Rule 9014(e) and Judge Mott’s 

special procedures regarding expedited hearings,2 and such objection shall be resolved, whether 

by agreement or order of the Court, subject to the Court’s availability, within four (4) days after 

the filing of the Budget. If any objection to the Budget remains unresolved for any reason longer 

than four (4) days after the filing of the Budget, the Lender and the Trustee may continue funding 

pursuant to the terms of the proposed amended budget without any recourse during the pendency 

of the resolution of the objection. Absent any timely objection, the amended budget shall be 

effective and become the Budget referred to herein. No later than the Thursday of each week prior 

to the occurrence of an Event of Default, the Lender shall advance to the Trustee sufficient funds 

by wire transfer of U.S. Dollars to pay all amounts included in the Budget for the next following 

week. 

c) Except for the Investigation Carve Out (defined below), the post-petition 

funds provided by the Lender under the Credit Facility shall not be used to fund in any way or 

otherwise pay any fees or expenses incurred at any time in connection with any investigation, filing 

or prosecution of any action which seeks to invalidate, challenge, dispute, avoid, subordinate or 

 
2 Available at https://www.txwb.uscourts.gov/procedures-judge-h-christopher-mott#motion-expedite. 
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otherwise impair the claims or liens of Lender under the Loan Documents or in connection with 

the Credit Facility, or any liens or priorities created under either the Loan Documents or the Credit 

Facility, or which seeks to recover on any claims against or transfers made to Lender; provided, 

however, that the Trustee may investigate the liens, security interests, and claims of Lender under 

the Loan Documents or the Credit Facility during the Challenge Period. 

d) Any and all post-petition fees and expenses paid or required to be paid to 

the Lender in its role as a post-petition lender under this Final Order in connection with the Credit 

Agreement as specifically identified in the Budget on a separate line item entitled “Lender’s Fees 

and Expenses” shall be paid to Lender and constitute “moneys disbursed or turned over in the 

case” by the Trustee “to parties in interest” for purposes of Bankruptcy Code section 326(a), 

subject to in all respects complete and full compliance with the limits set forth in the Budget. 

e) In furtherance of the foregoing and without further approval of the Court, 

the Trustee, the Estate and the Debtor, as applicable, are each authorized and directed on a final 

basis to perform all acts, to make, execute and deliver all instruments and documents (including 

the execution or recordation of security agreements, mortgages and financing statements) that may 

be required, necessary (including necessary by reason of request by Lender) for the Estate’s 

performance under the Credit Agreement, the Loan Documents or this Final Order. 

f) Upon the entry of this Final Order, subject to paragraph 18 below, 

obligations, agreements and covenants of the Debtor under the Credit Agreement and the Loan 

Documents shall be valid and binding and enforceable against the Debtor and the Estate under the 

terms of the Credit Agreement, the Loan Documents and this Final Order. Subject to paragraph 18 

below, no payment, advance, financial accommodation, transfer or grant of security under the 

Credit Agreement, the Loan Documents or this Final Order shall be voidable or recoverable under 
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the Bankruptcy Code or under any applicable law (including section 502(d) of the Bankruptcy 

Code), or subject to any defense, reduction, setoff, recoupment or counterclaim.

g) Any and all funds advanced by Lender on or after the Petition Date under 

the Credit Facility (including, without limitation, the Post-Petition Indebtedness (defined below)) 

may be added to and included in the balance of the indebtedness due and owing to Lender (in 

addition to the Pre-Petition Indebtedness) under the Loan Documents for the purpose of calculating 

the amount of Lender’s credit bid on the sale of any of the Debtor’s and/or the Estate’s assets.

h) Without further order of the Court, the Trustee is hereby authorized to pay 

the Estate’s insurance premiums, including any and all prepetition amounts, as provided for in the 

Budget.  

7. Credit Facility Advances; Effective Date.  

a) Advances made and the letters of credit issued (or renewed) under the Credit 

Facility from and after the Credit Facility Effective Date (defined herein) until the Credit Facility

Termination Date (defined herein) shall be governed by the terms and conditions of the Credit 

Agreement, the Loan Documents and this Final Order, including, without limitation, the terms and 

conditions governing the applicable interest rates. The “Credit Facility Termination Date” shall 

mean the earliest of (i) the closing of a sale of all or substantially all of the assets of the Debtor pursuant 

to section 363 of the Bankruptcy Code, (ii) the date on which the Trustee’s plan of reorganization 

becomes effective, (iii) the conversion or dismissal of this Case, or (iv) the occurrence of an Event of 

Default (as such term is defined in this Final Order). The “Post-Petition Indebtedness” shall be all 

Indebtedness (as such term is defined in the Credit Agreement) arising subsequent to the Petition Date, 

including post-petition interest. The “Credit Facility Effective Date” shall be the date upon which 

the Court enters this Final Order. For the sake of clarity, the Post-Petition Indebtedness extended 
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under the Credit Facility pursuant to the terms of this Final Order, although also governed by the 

terms of the Credit Agreement and Loan Documents, shall be deemed to be a separate and distinct 

loan and credit facility apart from the Pre-Petition Indebtedness.  

b) Lender shall not be required to extend credit under the Credit Facility unless 

and until Lender and its legal counsel are reasonably satisfied that: (i) the conditions precedent for 

such advances set forth in this Final Order have been met; and (ii) no Event of Default under this 

Final Order has occurred. Any dispute regarding this paragraph 7(b) shall be subject to the 

determination of the Court.  

8. Post-Petition Indebtedness; Liens and Priority.  

a) The Post-Petition Indebtedness shall be: 

i. allowable under § 503(b)(1) of the Code as an administrative 

expense with priority pursuant to the provisions of § 364(c)(1) of the Code over all 

other administrative expenses of the kind specified in § 503(b) or § 507(b) of the 

Code and all other expenses and claims, subject only to the Carve Out and the 

Trustee and Professional Fee Escrow. For the sake of clarity, notwithstanding any 

other provisions contained in this Final Order, whether through a credit bid or cash 

proceeds from a third party or otherwise, in regards to repayment of the 

Indebtedness due and owing to Lender under the Loan Documents, Lender shall 

recoup and be repaid first the entire portion of the Post-Petition Indebtedness in full 

before any credits, offsets, reductions or payments may be applied against the 

balance of the Pre-Petition Indebtedness. Only after the entire balance of Post-

Petition Indebtedness is satisfied in full (whether through a credit bid, cash 

proceeds, or otherwise), then and only then, may any valid and applicable credits, 
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offsets, reductions or payments be applied against the balance of the Pre-Petition 

Indebtedness; and

ii. secured by (and Lender, is hereby granted) a security interest in and 

lien on all present and future property of the Estate, including both real and personal 

property, whether now held or hereafter acquired by the Estate, and including 

specifically and without limitation (excepting commercial tort claims, avoidance 

actions and the proceeds thereof under sections 544, 547, 548, 549 and 553 of the 

Bankruptcy Code, and all other causes of action, except as released in this Final 

Order (the “Excluded Collateral”) (A) all of the Estate’s now owned or hereafter 

acquired real property, fixtures, accounts, chattel paper and electronic chattel paper, 

deposit accounts, documents, equipment, general intangibles, goods, instruments, 

investment property, intellectual property rights, inventory intellectual property 

rights, inventory, letter-of-credit rights, letters of credit, and any items in any 

lockbox account; together with (i) all substitutions and replacements for and 

products of any of the foregoing; (ii) in the case of all goods, all accessions; (iii) all 

accessories, attachments, parts, and repairs now or hereafter attached or affixed to 

or used in connection with any goods; (iv) all warehouse receipts, bills of lading 

and other documents of title now or hereafter covering any of the foregoing; (v) all 

collateral subject to the lien of any security document in favor of Lender; (vi) any 

money, or other assets of the Debtor that may or hereafter come into possession, 

custody or control of Lender; (vii) proceeds of any and all of the foregoing; (viii) 

all of the foregoing, whether now owned or existing or hereafter acquired or arising 

or in which the Debtor now has or hereafter acquires any rights; and (ix) all 
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proceeds and products of such collateral security acquired by the Estate, (B) the 

Pre-Petition Collateral, (C) all real estate owned by the Estate, and (D) all proceeds, 

products, rents, issues and profits of all of the foregoing (all herein referred to as 

the “Post-Petition Collateral” and collectively with the Pre-Petition Collateral, the 

“Collateral”), which liens and security interests shall be senior to and have priority 

over all other liens, claims, mortgages, security interests and expenses of any 

person, individual, entity, party or party in interest, except with respect to the (i) 

Carve Out; (ii) the Trustee and Professional Fee Escrow; and (iii) the statutory liens 

in favor of taxing authorities for ad valorem property taxes (“Permitted 

Liens”);and the rights reserved in paragraph 23 below of the alleged M&M Lien 

Claimants (as defined in paragraph 23 below) as to alleged pre-petition 

“removables.” The liens and security interests granted above to secure payment of 

the Post-Petition Indebtedness shall be valid and enforceable regardless of whether 

the Court determines that some or all of the security interests and liens held by 

Lender in the Pre-Petition Collateral are unenforceable for any reason. 

9. Perfection of Lender Liens; Termination. Entry of this Final Order automatically 

perfects the liens granted by paragraph 8 of this Final Order.

10. Use of Collateral; Adequate Protection; Application of Funds.  

a) Any cash collateral of Lender used by the Debtor or the Estate since the 

commencement of the Case shall constitute Post-Petition Indebtedness under the Credit Facility. 

Notwithstanding the foregoing, the Estate is authorized to use Lender’s cash collateral (other than 

to the extent advances under the Credit Facility constitute cash collateral).

b) Not later than the fourth Friday of each month, the Estate shall provide to 
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Lender a reconciliation report showing the dollar-for-dollar variances for each line item and 

column entry to show the difference between the amounts set forth in the Budget and the actual 

amount incurred and expended by the Estate (“Budget Variance”) during the period beginning on 

the first day after the end of the period covered by the previous reconciliation report the Estate 

provided and continuing through the Friday prior to the date of the new reconciliation report. At 

the same time as the Budget Variance is reported to Lender, the Estate shall also provide Lender 

with an accounting of all cash proceeds (and cash equivalents) of Collateral for calculation of the 

Post-Petition Indebtedness in a form acceptable to the Lender and the Trustee. Notwithstanding 

the Budget’s allocation of specific amounts for each line item and column entry, the Trustee is 

permitted, in the exercise of his business judgment, to use surplus funds from any line items and 

column entries to supplement funding as needed for other line items and column entries, provided 

the Trustee does not exceed the Budget’s overall cumulative funding total for all entries.

11. Events of Default and Milestones. Events of Default include, but are not limited to 

the Estate’s failure to satisfy the following milestones in the Case (the “Events of Default”), which 

milestones assume that on or before July 1, 2020, the Trustee has employed a broker that has 

formally initiated the marketing of the Estate’s primary assets (the “Marketing Effort”), and may 

be extended only upon (i) written agreement of the Lender and Trustee or (ii) solely in the event 

and on the basis, the Trustee and the Trustee’s broker are unable to initiate the Marketing Effort 

by July 1, 2020, by the Court after notice and hearing:

a) By no later than July 1, 2020, the Trustee shall file a proposed chapter 11 

plan (“Chapter 11 Plan”) and disclosure statement (“Disclosure Statement”) with the 

Bankruptcy Court seeking a final disposition of the Collateral (“Disposition Transaction”), which 

may include, without limitation, the authorization to sell substantially all of the Estate’s assets and 
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seeking approval of bidding and sale procedures therefor (which Disclosure Statement, Chapter 

11 Plan, and accompanying order confirming the Chapter 11 Plan (“Confirmation Order”) shall 

be in form and substance satisfactory to Lender in its reasonable discretion); 

b) By no later than August 17, 2020, the Bankruptcy Court shall have entered 

the Confirmation Order confirming the Trustee’s Chapter 11 Plan; 

c) In the event any challenges, objections, adversary proceedings, contested 

matters, claims objections or any other proceedings of any kind that are brought by any party that 

in any way seek to impact, impede or affect Lender’s credit bid rights (whatever they may or may 

not be) (together, a “Credit Bid Challenge”), then such proceedings must be completely 

concluded and fully resolved on a final basis, whether by agreement or final and non-appealable 

order of a court of competent jurisdiction, by not later than August 30, 2020. The Lender consents 

to adjudication of all Credit Bid Challenges through a contested motion practice on such expedited 

schedule a necessary to effectuate compliance with this provision.  

d) By no later than September 30, 2020, in the event the terms of the 

Confirmation Order and Chapter 11 Plan contemplate the sale of the Collateral to a third party, 

then the Trustee shall have entered into definitive transaction documents with a prospective 

purchaser in form and substance satisfactory Lender; 

e) By no later than October 12, 2020, the Disposition Transaction shall have 

been completely performed and entirely consummated; and 

f) Engagement and retention of a broker (the “Broker”) in this Case; 

provided, however, that at all times any potential purchaser in this Case is touring or physically 

inspecting the Estate’s real property and improvement assets, a representative of either the Trustee 

or the Broker will accompany the potential purchaser.  



FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION  
TO OBTAIN SECURED CREDIT ON AN INTERIM AND FINAL BASIS PAGE 15 

12. Lender’s Remedies. Upon the occurrence of an Event of Default, unless otherwise 

waived by Lender in its sole and absolute discretion:

a) Lender may refuse to make advances of funds or extend any further credit; 

and 

b) Lender may file an affidavit (the “Affidavit”) with the Bankruptcy Court 

certifying the occurrence of the Event of Default and seeking relief from the automatic stay to 

exercise any and all of its rights and remedies under the Credit Agreement and the other Loan 

Documents and/or under applicable law. Lender shall, contemporaneously with the filing of such 

Affidavit with the Bankruptcy Court, serve a copy of the Affidavit on counsel for the Debtor, the 

Trustee, counsel for the Trustee, the U.S. Trustee, counsel for Adam Zarafshani, counsel for the 

Petitioning Creditors (as listed on the docket) and counsel for Daniel White via e-mail. If any party 

in interest fails to file a response with the Bankruptcy Court, within five (5) days of the filing of 

such Affidavit, the Bankruptcy Court may enter an order granting Lender relief from the automatic 

stay and permitting Lender to enforce its rights and remedies. In the event a timely response is filed, 

Lender shall be entitled to an expedited hearing on its motion for relief from the stay, such hearing 

to occur within ten (10) days of the filing of such response, subject to Court availability or 

agreement of the parties. 

13. Allowance for Improvements made by the Estate. Subject to the rights reserved 

during the Challenge Period, in consideration of the Estate’s use of the Collateral in accordance 

with the Final Order, and in view of the effect of such use, (i) the Collateral shall not be subject to 

any surcharge under Section 506(c) of the Bankruptcy Code and (ii) the “equities of the case” 

exception in Section 522 shall not apply with respect to the Collateral.

14. Successors and Assigns. Except as otherwise stated herein, the provisions of this 
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Final Order shall be binding upon all persons and entities and shall inure to the benefit of Lender, 

the Debtor, the Trustee and their respective successors and assigns, including, without limitation, 

any subsequent chapter 7 trustee.

15. Carve Out for United States Trustee Fees and Professional Fees. Subject to the 

terms and conditions contained in this paragraph 15, all pre-petition and post-petition claims 

(whether secured or unsecured) of Lender, including Lender’s super-priority administrative 

expense claim, are subject and subordinate only to a carve out (the “Carve Out”) for: 

a) amounts payable to the United States Trustee pursuant to 28 U.S.C. § 

1930(a) and any fees payable to the Clerk of the Bankruptcy Court (the “Statutory Fees”), subject 

to in all respects complete and full compliance with the limits set forth in the Budget; 

b) amounts allowed and payable pursuant to the Application of Petitioning 

Creditors for Allowance and Payment of Administrative Claim under Bankruptcy Code section 

503(b)(3)(A),(E) and (4) at docket number 83, not to exceed the total aggregate amount of $15,000 

for all such claimants, only pursuant to the terms of the Court’s order approving such amounts and 

subject to in all respects complete and full compliance with the limits set forth in the Budget;     

c) amounts payable to the Trustee as compensation and expenses under 

Bankruptcy Code section 330 (the “Trustee Fees and Expenses”), with all Post-Petition 

Indebtedness and Collateral constituting “moneys disbursed or turned over in the case” by the 

Trustee “to parties in interest” for purposes of Bankruptcy Code section 326(a), subject to in all 

respects complete and full compliance with the limits set forth in the Budget; 

d) the payment pursuant to orders of the Court of allowed unpaid 

professional fees, costs and expenses (the “Professional Fees and Expenses”) of attorneys,

financial advisors, accountants, appraisers, auctioneers, brokers and other professional persons



FINAL ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION  
TO OBTAIN SECURED CREDIT ON AN INTERIM AND FINAL BASIS PAGE 17 

retained by the Trustee or the Estate (together, the “Trustee Professionals”), or allowed 

pursuant to Bankruptcy Code section 503(b)(3)(A),(E) and (4), only to the extent that such 

Professional Fees and Expenses: (i) comply with the Budget in all aspects or are within the cap 

in section 15(b) above; (ii) except as permitted under the Investigation Carve Out (defined 

below), were not incurred in the investigation, prosecution or assertion of claims, causes of 

action, actions or proceedings against Lender in respect of the Pre-Petition Indebtedness or 

otherwise or challenging or raising any defense to the Pre-Petition Indebtedness or Liens of the 

Lender, or against the Lender in respect of the Credit Facility or otherwise (the “Excluded 

Actions”); (iii) were incurred or accrued prior to the earlier of (A) the date on which the Chapter 

11 Plan becomes effective, or (B) with the exception of an aggregate amount not to exceed 

$25,000 for Professional Fees and Expenses of the Trustee Professionals to be used to pay fees 

earned and expenses incurred subsequent to the occurrence of an Event of Default (the “Default 

Carve Out”), receipt by the Estate of notice of an Event of Default; and (iv) do not exceed any 

amounts for such professionals contained in the Budget, which amounts are not otherwise payable 

from funds which are not the Collateral of the Lender or proceeds therefrom such as retainers 

held by Estate’s professionals; provided however, that in no event shall any retainer or the Carve 

Out be used to pay any fees or expenses arising after the conversion of this Case to a case under 

Chapter 7 of the Bankruptcy Code. Nothing herein shall be construed as consent to the allowance 

of any fees and expenses of a retained professional, or shall affect any party’s rights to object to 

the allowance and payment of such fees and expense, all such rights being expressly preserved.

The Debtor’s former receiver, Mr. Rob Roy Parnell, and his counsel have placed the Trustee and 

parties in interest on notice of their intent to file applications of allowance and payment of 

custodian claims, fees, and expenses.
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e) Amounts set forth in the Budget for engineers, planners, diagnosticians, 

hydrologists, landscape architects, and surveyors assisting the Estate with seeking approval of the 

PDA and a settlement with TxDOT/CTRMA (the “PDA/TxDOT Specialists”), for periods prior 

to the occurrence of an Event of Default shall be advanced by the Lender pursuant to paragraph 

6(b) above and paid as such expenses are due. Each PDA/TxDOT Specialist shall be entitled to 

carry forward or carry back any unused portion of any amount set forth in the Budget for that 

PDA/TxDOT Specialist to be available for past or future Budget periods in which the 

PDA/TxDOT Specialist exceeds the amount set forth in the Budget for that PDA/TxDOT 

Specialist. After giving effect to all carry forwards and carry backs, if a PDA/TxDOT Specialist

has incurred fees and expenses greater than what is set forth in the Budget, and there are additional 

funds available in the budget for other PDA/TxDOT Specialists not otherwise necessary to pay the 

other claims of the PDA/TxDOT Specialists in full, the Trustee is authorized to pay such additional 

expenses of PDA/TxDOT Specialists with such unused funds. To the extent funds budgeted to be 

paid to PDA/TxDOT Specialists are not used for such purposes, such amount of unused funds, 

after application of any carried forward or carried back budgeted amounts, or budgeted amounts 

re-purposed in accordance with this paragraph, shall be paid to the Lender, for application to the 

Post-Petition Indebtedness as determined by the Lender. 

f) Amounts set forth in the Budget for Trustee Fees and Expenses and 

Professional Fees and Expenses, and in paragraph 15(b) above, for periods prior to the occurrence 

of an Event of Default plus the Default Carve Out shall be advanced by the Lender pursuant to 

paragraph 6(b) above and set aside weekly and held by the Trustee in a separate segregated account 

for the Trustee and the Trustee Professionals (the “Trustee and Professional Fee Escrow”) for 

the sole purpose of funding the Trustee’s allowed Trustee Fees and Expenses, the Trustee 
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Professionals’ allowed Professional Fees and Expenses, and any amounts allowed pursuant to 

paragraph 15(b) above. Each Trustee Professional shall be entitled to carry forward or carry back 

any unused portion of any amount set forth in the Budget for that Trustee Professional to be 

available for past or future Budget periods in which the Trustee Professional exceeds the amount 

set forth in the Budget for that Trustee Professional. The Trustee shall be entitled to carry forward 

or carry back any unused portion of any amount set forth in the Budget for the Trustee Fees and 

Expenses to be available for past or future Budget periods in which the Trustee exceeds the amount 

set forth in the Budget for the Trustee Fees and Expenses. After giving effect to all carry forwards 

and carry backs, and notwithstanding section 15(d)(iv), if the Trustee or any Trustee Professional 

is allowed fees and expenses greater than what is set forth in the Budget for that specific party, and 

there are funds available in the Trustee and Professional Fee Escrow not otherwise necessary to 

pay all budgeted allowed claims of the Trustee and all other Trustee Professionals in full, the 

Trustee is authorized to pay such additional allowed Trustee Fees and Expenses and Trustee 

Professional Fees and Expenses with such unused surplus Trustee and Professional Fee Escrow

funds. To the extent funds in the Trustee and Professional Fee Escrow are not used for such 

purposes, such amount of unused funds, after application of any carried forward or carried back 

budgeted amounts or budgeted amounts re-purposed in accordance with this paragraph, shall be 

paid to the Lender, for application to the Post-Petition Indebtedness as determined by the Lender. 

Any amounts payable to the Trustee, to each Trustee Professional, and amounts allowed pursuant 

to paragraph 15(b) above, shall be paid upon allowance or authorization by the Court from funds 

on deposit in the Trustee and Professional Fee Escrow attributable to the Trustee, specific Trustee 

Professional, or claimant pursuant to paragraph 15(b) above.

g) Any Carve Out paid by the Lender shall constitute additional Post-Petition 
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Indebtedness owed to the Lender under this Order. Notwithstanding anything herein to the 

contrary, except as permitted under the Investigation Carve Out, no portion of the Carve Out, 

Credit Facility proceeds or retainers may be used to investigate, prosecute, object to or contest in 

any manner, or raise any defenses to the amount, validity, perfection, priority, extent or 

enforceability of the Pre-Petition Indebtedness or Post-Petition Indebtedness, the Liens securing 

the Pre-Petition Indebtedness or Post-Petition Indebtedness, or any claims or causes of action 

against Lender. 

16. Stay; Modification. Having been found to be extending credit and making loans to 

the Debtor in good faith, the Lender shall be entitled to the full protection of § 364(e) with respect 

to the Credit Facility in the event that this Final Order, or any authorization contained herein is 

stayed, vacated, reversed or modified on appeal. No subsequent stay, modification, termination, 

failure to extend the term or vacation of this Final Order shall affect, limit or modify the validity, 

priority (subject to the reservation of the alleged M&M Lien Claimants in paragraph 23 below), or 

enforceability of any liability of the Debtor under the Credit Agreement or the other Loan 

Documents, or any lien or security interest granted to Lender under the such documents. All credit 

extended under the Credit Agreement and the other Loan Documents is made in reliance on this 

Final Order, and, except as set forth below, the obligations the Debtor incurs to Lender under the 

Credit Agreement and the other Loan Documents cannot be subordinated, lose superpriority status, 

or be deprived of the benefit of the senior liens granted to Lender, by any subsequent order in the 

Case or a converted chapter 7 case. Subject to  the rights reserved during the Challenge Period, the

provisions of this Final Order dealing with the liability of the Debtor under the Credit Agreement 

and the other Loan Documents shall not be modified or superseded by any order confirming a plan 

of reorganization (including the use of the cram-down provisions of section 1129(b) of the Code) 
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in the Case.

17. Preservation of Rights Under This Final Order. The provisions of this Final Order 

and any actions taken pursuant hereto shall survive entry of any order which may be entered (a) 

converting the Case to a chapter 7 case, (b) confirming or consummating any plan of reorganization 

of the Debtor, or (c) dismissing the Case or any subsequent chapter 7 case pursuant to sections 

303, 305 or 1112 of the Bankruptcy Code, and the terms and provisions of this Final Order as well 

as the priorities in payment, liens and security interests granted pursuant to this Final Order, the 

Credit Agreement and the other Loan Documents shall continue in this or any superseding case 

under the Bankruptcy Code, and such priorities in payment, liens and security interests shall 

maintain their priority as provided by this Final Order until all Indebtedness is indefeasibly paid 

and satisfied. 

18. Challenge of Claim or Lien. The acknowledgements and releases in favor of Lender 

set forth in paragraph 4 of this Final Order shall be binding on the Debtor, the Trustee, the Estate, 

and all parties in interest having due process notice and an opportunity to participate in this 

proceeding, including, without limitation, any Committee, unless the Trustee or such other party 

in interest with standing, including any party granted standing by the Court pursuant to the 

rationale set forth in Louisiana World Exposition, has filed an adversary proceeding or contested 

matter challenging any of the acknowledgements or admissions in favor of Lender set forth in 

paragraph 4 of this Final Order no later than July 20, 2020 (the “Challenge Period”). If no such 

adversary proceeding or contested matter is timely commenced as of such date, (i) the Pre-Petition 

Indebtedness of Lender shall constitute allowed secured claims, not subject to objection or 

subordination and otherwise unavoidable, (ii) the pre-petition liens of Lender on the Pre-Petition 

Collateral shall be deemed legal, valid, binding, perfected, not subject to defense, counterclaim, 
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offset of any kind or subordination, and otherwise unavoidable, and (iii) the Lender shall be 

released from and absolved of any and all claims, causes of action, challenges, disputes and 

liability of any kind or character, whether known or unknown, whether contingent or 

noncontingent, whether liquidated or unliquidated, in existence as of the effective date of such 

release arising from, related to or otherwise in connection with the Pre-Petition Indebtedness, the 

Pre-Petition Collateral, the Loan Documents, the Credit Facility and any and all actions taken by 

or on behalf of Lender in connection therewith.  The Trustee and his professionals engaged on 

behalf of the Estate (as approved by an order of this Court) are hereby permitted a budget of 

$50,000.00, payable from the Credit Facility proceeds advanced by Lender and in accordance with 

the Budget, to conduct the investigation against the Lender concerning the above-referenced 

subject matters outlined hereinabove (“Investigation Carve Out”). If any party initiates a Credit 

Bid Challenge, then such proceedings must be completely concluded and fully resolved on a final 

basis, whether by agreement or final and non-appealable order of a court of competent jurisdiction, 

by not later than August 30, 2020. The Lender consents to adjudication of all Credit Bid 

Challenges, through a contested motion practice on such expedited schedule a necessary to 

effectuate compliance with this provision. For the sake of clarity, nothing in this Paragraph or this 

Final Order shall be construed or deemed to be a release of any non-debtor party’s causes of action, 

claims or other property rights existing outside of the Bankruptcy Code or this Bankruptcy Case.  

19. Right to Credit Bid. To the extent valid, the right of Lender to credit bid the 

Indebtedness (Pre-Petition Indebtedness and Post-Petition Indebtedness combined) owed to 

Lender by the Debtor (pursuant to section 363(k) of the Bankruptcy Code), in whole or in part, in 

connection with any sale or disposition of assets in the Case (including in connection with a plan 

of reorganization for which confirmation is sought under section 1129(b)(2)(A)(i)) is hereby 
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expressly reserved and preserved by this Final Order. For the sake of clarity, notwithstanding the 

Post-Petition Indebtedness and Pre-Petition Indebtedness as separate and distinct loans and debts 

due and owing to the Lender by the Debtor, because each of such loans are secured by multiple 

liens (prepetition liens and post-petition liens) in, to, under and against the same overlapping 

Collateral pledged in favor of the Lender to secure the payment and performance of each of the 

Post-Petition Indebtedness and the Pre-Petition Indebtedness, respectively, as set forth in this Final 

Order, the Credit Agreement and the Loan Documents, in the event of any sale, transfer, 

foreclosure, or any other form of disposition of any Collateral (whether through one or multiple 

sales or events of other disposition), the Lender shall be entitled to, and it is equitable to permit 

the Lender to, combine and join together the balance of the Post-Petition Indebtedness and the 

balance of the Pre-Petition Indebtedness in the calculation of the total debt due and owing to the 

Lender by the Debtor and secured by the Collateral, including, without limitation, for the purpose 

of calculating the Lender’s credit bid to dispose of, foreclose, extinguish, terminate or otherwise 

satisfy the one or more of the liens (prepetition liens and post-petition liens) in, to, under and 

against the same overlapping Collateral pledged in favor of the Lender to secure the payment and 

performance of each of the Post-Petition Indebtedness and the Pre-Petition Indebtedness. 

20. Guarantor Liability Limited. The personal liability of Daniel Alexander White, Lot 

11 GP, Ltd., Lot 11 Limited Partnership, Eco-Industrial Business Park Inc., Absolute Energy 

Resources, Inc., Absolute Environmental Waste Management, Inc. (collectively, the “White 

Affiliates”) and Adam Zarafshani and Eightfold Developments, LLC (collectively, the 

“Zarafshani Affiliates”), respectively, in their capacity as guarantors of the obligations under the 

Loan Documents, shall be limited to the extent that the White Affiliates and the Zarafshani

Affiliates shall not be personally liable and their respective assets shall not be liable for the 
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repayment of any portion of the Post-Petition Indebtedness. Nothing in this Final Order shall 

modify, affect, impair, alter, amend or otherwise change in any way the rights, remedies, 

obligations and other terms existing as of the Petition Date between and among, as applicable, 

Lender, any one or more of the White Affiliates and/or any one or more of the  Zarafshani Affiliates

concerning the Pre-Petition Indebtedness and all other matters arising under and/or related to the 

Loan Documents. Unless otherwise explicitly contained in this Final Order, all rights of all parties 

concerning or in any way connected to the collection, enforcement, remedies, defenses, and all 

other matters arising from and/or related to the Loan Documents are expressly reserved and 

preserved. 

21. Amendments and Modifications. The Trustee and Lender may enter into any non-

material amendments or modifications to the Credit Agreement and the Loan Documents without 

notice or a hearing or further order of this Court; provided, however, that any such modifications 

shall be filed with the Court and shall not be adverse to the Debtor or its Estate. 

22. Final Order Governs. Except as otherwise specifically provided in this Final Order, 

in the event of a conflict between the provisions of this Final Order, the Motion and the Loan 

Documents, the provisions of this Final Order shall govern. 

23. M&M Lien Claimants. All rights are expressly reserved for any claimant asserting 

lien claims pursuant to Chapter 53 of the Texas Property Code and/or the Texas Constitution (an 

alleged “M&M Lien Claimant”) alleged to be superior in priority to the Pre-Petition Indebtedness 

with respect to the Pre-Petition Collateral consisting of alleged “removables” that objects to the 

granting by the Court pursuant to Bankruptcy Code section 364(d) to Lender of superior senior 

liens and security interests in such alleged “removables” constituting Pre-Petition Collateral to 

secure payment of the Post-Petition Indebtedness (“Removables Challenge”).  Any and all alleged 
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M&M Lien Claimants must assert their Removables Challenge in writing and have filed and 

served such Removables Challenge on counsel of record to the Trustee and counsel of record to 

the Lender on or before July 1, 2020, and have had such Removables Challenge proceedings 

completely concluded and fully resolved on a final basis, whether by agreement or final and non-

appealable order of a court of competent jurisdiction, by not later than July 30, 2020. The Lender 

consents to adjudication of all Removables Challenges through a contested motion practice on 

such expedited schedule a necessary to effectuate timely compliance with this provision. The 

validity, priority and extent of the alleged M&M Lien Claimants’ respective lien rights concerning 

the Pre-Petition Collateral consisting of alleged “removables” pursuant to Chapter 53 of the Texas 

Property Code and/or the Texas Constitution (if any such lien rights exist) are preserved to hold 

the same validity, priority and extent in existence as of the Petition Date.. 

24. Interim Order Ratified. On May 21, 2020 at Docket Number 73, the Court entered the 

First Interim Order Granting Chapter 11 Trustee’s Motion to Obtain Secured Credit on an Interim and 

Final Basis (the “Interim Order”). The terms of this Final Order supersede the terms of the Interim 

Order. However, to the extent applicable, any remaining terms of the Interim Order not superseded 

by the terms of this Final Order are hereby ratified on a final basis under this Final Order. Accordingly, 

any terms contained in the Interim Order not otherwise superseded by the terms of this Final Order 

are approved and shall remain binding on all parties on a final basis.

# # #
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QUESTIONS?    Visit edmonton.ca/taxes      e-mail taxes@edmonton.ca      call 311 (780-442-5311) 
  Edmonton Service Centre, Edmonton Tower, 2nd Floor 10111 - 104 Ave NW, Edmonton AB T5J 0J4

 10157620Account:

Property Address:

Assessed Parcel Description:
Legal Description: EPPA 0098 04638 WELL ASMT 10-17-053-23W4

Date: November 24, 2021

Disclaimer: The balance on this report is conditional upon all payments clearing the City's and the payer's bank. In the event that 
any such payment is rejected or is not completed, or additional charges are incurred in the clearing of a payment, the amount of 
the payment and any additional charges incurred will be added to the account without further notice. The City of Edmonton accepts
no liability from the reliance of any party on the contents of this report. Individuals who require certification of the current amount of
taxes imposed, or the total amount of taxes owing should request a Tax Certificate from the City of Edmonton. (Errors and 
Omissions excepted). 

November 24, 2021Total Balance Owing on

 $ .00 

Other Charges Sub-Total:

Other Charges:
Penalty:  $ .00 

 $ .00 

 $16,253.11 
 $2,234.76 

Tax Arrears:
Penalty:
Arrears Sub-Total:  $18,487.87 

 $5,918.96 
 $887.85 

Current Taxes:

Current Sub-Total:  $6,806.81 
Penalty:

Account Status 

 $25,294.68 

2021Tax Year:

Taxes:

Total Current Year Taxes:
Annual Local Improvements:**

Prior Year:

Taxes:

Total Prior Year Taxes:

 $6,404.20 

2020

 $.00 
 $6,404.20 

Property Tax

Annual Local Improvements:

 $5,918.96 
 $.00 

 $5,918.96 

Property Tax Search

The information displayed below is the most recent information for the tax year indicated at the time of this request.

** For information on newly constructed or proposed local improvements that may affect the property, contact 311
    (780-442-5311 if outside Edmonton).

Community Revitalization Levy Area:
Valuation Group: DESIGNATED INDUSTRIAL PROPERTIES

Remarks: 
Owners Address:
Owner Name:

Assessment Year: Assessment:2021  244,330 Year Built: 2001
Taxable StatusTax ClassLand Use Description

Monthly Payment Plan:  Mortgage Company Billed: No

%570 DESIGNATED IND PROPEDesignated industrial property 100 570: (100%): FULLY TAXABLE JAN-2021 TO DEC-2021



QUESTIONS?    Visit edmonton.ca/taxes      e-mail taxes@edmonton.ca      call 311 (780-442-5311) 
  Edmonton Service Centre, Edmonton Tower, 2nd Floor 10111 - 104 Ave NW, Edmonton AB T5J 0J4

  1340637Account:

Property Address:

Assessed Parcel Description:

550 HAYTER ROAD NW EDMONTON AB  
Legal Description: Plan: 8323217  Lot: 3

Date: November 24, 2021

Disclaimer: The balance on this report is conditional upon all payments clearing the City's and the payer's bank. In the event that 
any such payment is rejected or is not completed, or additional charges are incurred in the clearing of a payment, the amount of 
the payment and any additional charges incurred will be added to the account without further notice. The City of Edmonton accepts
no liability from the reliance of any party on the contents of this report. Individuals who require certification of the current amount of
taxes imposed, or the total amount of taxes owing should request a Tax Certificate from the City of Edmonton. (Errors and 
Omissions excepted). 

November 24, 2021Total Balance Owing on

 $100.00 

Other Charges Sub-Total:

Other Charges:
Penalty:  $7.50 

 $107.50 

 $124,629.51 
 $17,136.57 

Tax Arrears:
Penalty:
Arrears Sub-Total:  $141,766.08 

 $86,638.99 
 $12,995.85 

Current Taxes:

Current Sub-Total:  $99,634.84 
Penalty:

Account Status 

 $241,508.42 

2021Tax Year:

Taxes:

Total Current Year Taxes:
Annual Local Improvements:**

Prior Year:

Taxes:

Total Prior Year Taxes:

 $66,596.64 

2020

 $21,461.38 
 $88,058.02 

Property Tax

Annual Local Improvements:

 $86,638.99 
 $21,461.38 
 $65,177.61 

Property Tax Search

The information displayed below is the most recent information for the tax year indicated at the time of this request.

** For information on newly constructed or proposed local improvements that may affect the property, contact 311
    (780-442-5311 if outside Edmonton).

Community Revitalization Levy Area:
Valuation Group: SPECIAL PURPOSE

Remarks: 
Owners Address:
Owner Name:

Assessment Year: Assessment:2021  2,699,000 Year Built: 1981
Taxable StatusTax ClassLand Use Description

Monthly Payment Plan:  Mortgage Company Billed: No

%350 COMMERCIALManufacturing plant 100 350: (100%): FULLY TAXABLE JAN-2021 TO DEC-2021



QUESTIONS?    Visit edmonton.ca/taxes      e-mail taxes@edmonton.ca      call 311 (780-442-5311) 
  Edmonton Service Centre, Edmonton Tower, 2nd Floor 10111 - 104 Ave NW, Edmonton AB T5J 0J4

 10150275Account:

Property Address:

Assessed Parcel Description:

630 HAYTER ROAD NW EDMONTON AB  
Legal Description: NE  17-53-23-4

Date: November 24, 2021

Disclaimer: The balance on this report is conditional upon all payments clearing the City's and the payer's bank. In the event that 
any such payment is rejected or is not completed, or additional charges are incurred in the clearing of a payment, the amount of 
the payment and any additional charges incurred will be added to the account without further notice. The City of Edmonton accepts
no liability from the reliance of any party on the contents of this report. Individuals who require certification of the current amount of
taxes imposed, or the total amount of taxes owing should request a Tax Certificate from the City of Edmonton. (Errors and 
Omissions excepted). 

November 24, 2021Total Balance Owing on

 $ .00 

Other Charges Sub-Total:

Other Charges:
Penalty:  $ .00 

 $ .00 

 $84,157.41 
 $11,571.67 

Tax Arrears:
Penalty:
Arrears Sub-Total:  $95,729.08 

 $38,156.62 
 $5,723.49 

Current Taxes:

Current Sub-Total:  $43,880.11 
Penalty:

Account Status 

 $139,609.19 

2021Tax Year:

Taxes:

Total Current Year Taxes:
Annual Local Improvements:**

Prior Year:

Taxes:

Total Prior Year Taxes:

 $23,794.82 

2020

 $12,896.99 
 $36,691.81 

Property Tax

Annual Local Improvements:

 $38,156.62 
 $12,896.99 
 $25,259.63 

Property Tax Search

The information displayed below is the most recent information for the tax year indicated at the time of this request.

** For information on newly constructed or proposed local improvements that may affect the property, contact 311
    (780-442-5311 if outside Edmonton).

Community Revitalization Levy Area:
Valuation Group: LAND

Remarks: 
Owners Address:
Owner Name:

Assessment Year: Assessment:2021  1,046,000 Year Built:
Taxable StatusTax ClassLand Use Description

Monthly Payment Plan:  Mortgage Company Billed: No

%900 COMMERCIALUndeveloped non-residential land 100 900: (100%): FULLY TAXABLE JAN-2021 TO DEC-2021



QUESTIONS?    Visit edmonton.ca/taxes      e-mail taxes@edmonton.ca      call 311 (780-442-5311) 
  Edmonton Service Centre, Edmonton Tower, 2nd Floor 10111 - 104 Ave NW, Edmonton AB T5J 0J4

 10150274Account:

Property Address:

Assessed Parcel Description:

590 HAYTER ROAD NW EDMONTON AB  
Legal Description: Plan: 8323217  Lot: 2

Date: November 24, 2021

Disclaimer: The balance on this report is conditional upon all payments clearing the City's and the payer's bank. In the event that 
any such payment is rejected or is not completed, or additional charges are incurred in the clearing of a payment, the amount of 
the payment and any additional charges incurred will be added to the account without further notice. The City of Edmonton accepts
no liability from the reliance of any party on the contents of this report. Individuals who require certification of the current amount of
taxes imposed, or the total amount of taxes owing should request a Tax Certificate from the City of Edmonton. (Errors and 
Omissions excepted). 

November 24, 2021Total Balance Owing on

 $ .00 

Other Charges Sub-Total:

Other Charges:
Penalty:  $ .00 

 $ .00 

 $28,385.92 
 $3,903.02 

Tax Arrears:
Penalty:
Arrears Sub-Total:  $32,288.94 

 $13,602.31 
 $2,040.36 

Current Taxes:

Current Sub-Total:  $15,642.67 
Penalty:

Account Status 

 $47,931.61 

2021Tax Year:

Taxes:

Total Current Year Taxes:
Annual Local Improvements:**

Prior Year:

Taxes:

Total Prior Year Taxes:

 $11,541.93 

2020

 $646.49 
 $12,188.42 

Property Tax

Annual Local Improvements:

 $13,602.31 
 $646.49 

 $12,955.82 

Property Tax Search

The information displayed below is the most recent information for the tax year indicated at the time of this request.

** For information on newly constructed or proposed local improvements that may affect the property, contact 311
    (780-442-5311 if outside Edmonton).

Community Revitalization Levy Area:
Valuation Group: LAND

Remarks: 
Owners Address:
Owner Name:

Assessment Year: Assessment:2021  536,500 Year Built:
Taxable StatusTax ClassLand Use Description

Monthly Payment Plan:  Mortgage Company Billed: No

%900 COMMERCIALUndeveloped non-residential land 100 900: (100%): FULLY TAXABLE JAN-2021 TO DEC-2021



QUESTIONS?    Visit edmonton.ca/taxes      e-mail taxes@edmonton.ca      call 311 (780-442-5311) 
  Edmonton Service Centre, Edmonton Tower, 2nd Floor 10111 - 104 Ave NW, Edmonton AB T5J 0J4

 10274072Account:

Property Address:

Assessed Parcel Description:

12225 17 STREET NW EDMONTON AB  
Legal Description: NW  17-53-23-4

Date: November 24, 2021

Disclaimer: The balance on this report is conditional upon all payments clearing the City's and the payer's bank. In the event that 
any such payment is rejected or is not completed, or additional charges are incurred in the clearing of a payment, the amount of 
the payment and any additional charges incurred will be added to the account without further notice. The City of Edmonton accepts
no liability from the reliance of any party on the contents of this report. Individuals who require certification of the current amount of
taxes imposed, or the total amount of taxes owing should request a Tax Certificate from the City of Edmonton. (Errors and 
Omissions excepted). 

November 24, 2021Total Balance Owing on

 $ .00 

Other Charges Sub-Total:

Other Charges:
Penalty:  $ .00 

 $ .00 

 $576,554.11 
 $79,276.23 

Tax Arrears:
Penalty:
Arrears Sub-Total:  $655,830.34 

 $164,727.95 
 $24,709.20 

Current Taxes:

Current Sub-Total:  $189,437.15 
Penalty:

Account Status 

 $845,267.49 

2021Tax Year:

Taxes:

Total Current Year Taxes:
Annual Local Improvements:**

Prior Year:

Taxes:

Total Prior Year Taxes:

 $89,336.15 

2020

 $67,758.46 
 $157,094.61 

Property Tax

Annual Local Improvements:

 $164,727.95 
 $67,758.46 
 $96,969.49 

Property Tax Search

The information displayed below is the most recent information for the tax year indicated at the time of this request.

** For information on newly constructed or proposed local improvements that may affect the property, contact 311
    (780-442-5311 if outside Edmonton).

Community Revitalization Levy Area:
Valuation Group: LAND

Remarks: 
Owners Address:
Owner Name:

Assessment Year: Assessment:2021  4,015,500 Year Built:
Taxable StatusTax ClassLand Use Description

Monthly Payment Plan:  Mortgage Company Billed: No

%900 COMMERCIALUndeveloped non-residential land 100 900: (100%): FULLY TAXABLE JAN-2021 TO DEC-2021



QUESTIONS?    Visit edmonton.ca/taxes      e-mail taxes@edmonton.ca      call 311 (780-442-5311) 
  Edmonton Service Centre, Edmonton Tower, 2nd Floor 10111 - 104 Ave NW, Edmonton AB T5J 0J4

 10274073Account:

Property Address:

Assessed Parcel Description:

1050 HAYTER ROAD NW EDMONTON AB T6S 1A2 
Legal Description: SW  17-53-23-4

Date: November 24, 2021

Disclaimer: The balance on this report is conditional upon all payments clearing the City's and the payer's bank. In the event that 
any such payment is rejected or is not completed, or additional charges are incurred in the clearing of a payment, the amount of 
the payment and any additional charges incurred will be added to the account without further notice. The City of Edmonton accepts
no liability from the reliance of any party on the contents of this report. Individuals who require certification of the current amount of
taxes imposed, or the total amount of taxes owing should request a Tax Certificate from the City of Edmonton. (Errors and 
Omissions excepted). 

November 24, 2021Total Balance Owing on

 $769.26 

Other Charges Sub-Total:

Other Charges:
Penalty:  $9.62 

 $778.88 

 $583,492.65 
 $80,230.26 

Tax Arrears:
Penalty:
Arrears Sub-Total:  $663,722.91 

 $166,993.32 
 $25,049.01 

Current Taxes:

Current Sub-Total:  $192,042.33 
Penalty:

Account Status 

 $856,544.12 

2021Tax Year:

Taxes:

Total Current Year Taxes:
Annual Local Improvements:**

Prior Year:

Taxes:

Total Prior Year Taxes:

 $139,303.08 

2020

 $31,566.87 
 $170,869.95 

Property Tax

Annual Local Improvements:

 $166,993.32 
 $31,566.87 

 $135,426.45 

Property Tax Search

The information displayed below is the most recent information for the tax year indicated at the time of this request.

** For information on newly constructed or proposed local improvements that may affect the property, contact 311
    (780-442-5311 if outside Edmonton).

Community Revitalization Levy Area:
Valuation Group: INDUSTRIAL

Remarks: 
Owners Address:
Owner Name:

Assessment Year: Assessment:2021  5,608,000 Year Built: 1953
Taxable StatusTax ClassLand Use Description

Monthly Payment Plan:  Mortgage Company Billed: No

%251 COMMERCIALSmall warehouse 100 251: (100%): FULLY TAXABLE JAN-2021 TO DEC-2021
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From: Roderick Payne <rodp@hplegal.ca>
Sent: Thursday, November 11, 2021 10:28 AM
To: Van de Mosselaer, Randal
Cc: Victor Kroeger; Karen Aylward
Subject: RE: Romspen Mortgage Limited Partnership et al v 3443 Zen Garden Limited Partnership 

et al - Request for Records (Dentons file: 580694-1)
Attachments: Amended Statement of Claim - Eco v. ADT.pdf

Randal, 

I will include the Receiver in these emails going forward if that is ok with you. 

Please see attached a copy of the Amended Statement of Claim in the Eco v. ADT matter (Action No: 1303 16983). 

Please confirm on the Receiver’s position on the Assumption and Assignment Agreement between Symmetry and Eco. 
We were not involved in its preparation or negotiation and do not have any comment on it. 

With respect to the Dentons claim, there is no active claim, just the standstill agreement. The thinking was to prosecute 
the ADT claim first and then turn to Dentons afterwards if the ADT claim was unsuccessful. 

We can forward you a copy of the Standstill Agreement between Eco and Dentons but my assistant Diana will have to 
dig it out (she is on stat holiday today). 

Regards, 

Roderick (Rod) C. Payne 

HUSTWICK PAYNE 
barristers & solicitors 
600 Ledgeview 
9707 - 110 Street 
Edmonton, AB  T5K 2L9 
Canada 
Bus: 780.482.6555 
Fax: 780.482.6613 

From: Van de Mosselaer, Randal [mailto:rvandemosselaer@osler.com]  
Sent: November-11-21 10:06 AM 
To: Roderick Payne 
Cc: Victor Kroeger; Karen Aylward 
Subject: RE: Romspen Mortgage Limited Partnership et al v 3443 Zen Garden Limited Partnership et al - Request for 
Records (Dentons file: 580694-1) 

Thanks Rod. 
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We will be digesting your memo from yesterday (thanks for that by the way) and getting back to you asap. 

In the meantime, would you be able to send me the pleadings on the $100,000,000 ADT Diluent and Dentons claims 
referenced in your email below on an urgent basis? 

Thanks. 

Randal Van de Mosselaer 

403.260.7060  DIRECT 
403.260.7024  FACSIMILE 
rvandemosselaer@osler.com 

 

Suite 2700, Brookfield Place 
225 – 6th Avenue S.W. 
Calgary, Alberta, Canada T2P 1N2 
403.260.7000 main 
403.260.7024 facsimile

From: Roderick Payne <rodp@hplegal.ca>  
Sent: Tuesday, November 09, 2021 2:25 PM 
To: Van de Mosselaer, Randal <rvandemosselaer@osler.com> 
Subject: RE: Romspen Mortgage Limited Partnership et al v 3443 Zen Garden Limited Partnership et al - Request for 
Records (Dentons file: 580694-1) 

Randal, 

Please see responses below. 

As we are significantly behind in AR and, more importantly, in a real or apparent conflict situation I suspect we will be 
obliged to withdraw as counsel on all Absolute, Eco and Lot 11 matters. 

Regards, 

Roderick (Rod) C. Payne 

HUSTWICK PAYNE 
barristers & solicitors 
600 Ledgeview 
9707 - 110 Street 
Edmonton, AB  T5K 2L9 
Canada 
Bus: 780.482.6555 
Fax: 780.482.6613 
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From: Van de Mosselaer, Randal [mailto:rvandemosselaer@osler.com]  
Sent: November-08-21 3:48 PM 
To: Roderick Payne 
Cc: Victor Kroeger; Karen Aylward 
Subject: FW: Romspen Mortgage Limited Partnership et al v 3443 Zen Garden Limited Partnership et al - Request for 
Records (Dentons file: 580694-1) 

Rod, 

Thanks for your email. 

A few other questions for you arising from the information in your email: 

 Can you please clarify for me whether the “Lawsuit” (to use the defined term in both attached documents)
described in the attached documents are both being held under a Standstill Agreement, or whether only one of
the Lawsuits is covered by a Standstill? Only one of the lawsuits is under standstill, being a possible claim against
Dentons. The other claim is against ADT Diluent re a rail line dispute and is active litigation.

 Please also let me know asap the amount being claimed in each of these Lawsuits. The ADT claim above has a
face value of $100,000,000.00. The standstill claim against Dentons arises out of the same transaction.

 With respect to the scheduled November 19th cross-examination, please advise if that is in Action No. 2003
07790 or some other action. Action #1803 04625 – Encanex Environmental Oil & Gas v. Absolute et al.

 Finally, please let us know if you have any outstanding AR or WIP on any of the matters for which you are acting
from Eco/Absolute/Lot 11, and whether you have any funds in trust on any of those matters (apart from the
$13,050 described in your email below). Outstanding receivables – Absolute Environmental Waste Management
($37,058.18); Eco Industrial Park ($88,292.24); Lot 11 GP Ltd. ($459.69). The WIP is as follows: Absolute
Environmental ($585.50); Eco Industrial ($1,113.01); Lot 11 GP Ltd. ($48.50). There  are no monies in Trust other
than what I have previously disclosed.

Thanks Rod.  I look forward to receiving your list of litigation and corporate files. 

Regards, 

Randal Van de Mosselaer 

403.260.7060  DIRECT 
403.260.7024  FACSIMILE 
rvandemosselaer@osler.com 

 

Suite 2700, Brookfield Place 
225 – 6th Avenue S.W. 
Calgary, Alberta, Canada T2P 1N2 
403.260.7000 main 
403.260.7024 facsimile
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From: Roderick Payne <rodp@hplegal.ca>  
Sent: Monday, November 08, 2021 9:35 AM 
To: Van de Mosselaer, Randal <rvandemosselaer@osler.com> 
Subject: RE: Romspen Mortgage Limited Partnership et al v 3443 Zen Garden Limited Partnership et al - Request for 
Records (Dentons file: 580694-1) 

Hi Randal, 

I confirm that we act for Eco, Absolute and Lot 11 both as litigation counsel and corporate counsel on various matters. 

There is nothing overly pressing on any of the litigation matters, except for a cross examination on Affidavit scheduled in 
relation to an Absolute file where Absolute, Symmetry Asset Management and one of Dan White’s numbered companies 
are Defendants and Absolute is a Plaintiff via counterclaim; presently scheduled for November 19th. 

As per para 5 of the Receivership Order, I confirm Hustwick Payne has $13,050.00 in trust on a matter relating to a 
dispute with Kramer’s Technical. The amount is however held under Trust condition or Court Order (I cannot remember 
which as it has been there for years) and cannot be distributed yet, but will confirm on its terms. 

As per para 6 of the Order I attach copies of an assignment contract between Symmetry Asset Management and Eco 
relating to one outstanding action and another held under a standstill agreement. 

We will assemble a summary of litigation and corporate files for circulation to you.  

I would also like to speak with you by telephone about matters at your convenience. 

Regards, 

Roderick (Rod) C. Payne 

HUSTWICK PAYNE 
barristers & solicitors 
600 Ledgeview 
9707 - 110 Street 
Edmonton, AB  T5K 2L9 
Canada 
Bus: 780.482.6555 
Fax: 780.482.6613 

From: Van de Mosselaer, Randal [mailto:rvandemosselaer@osler.com]  
Sent: November-05-21 1:08 PM 
To: Hillson, Jonathan 
Cc: Gibson, Krista; Bruce Duke; Roderick Payne; Pratt, Elena; Victor Kroeger; Karen Aylward; Gurofsky, Robyn; Barr, 
Kevin 
Subject: RE: Romspen Mortgage Limited Partnership et al v 3443 Zen Garden Limited Partnership et al - Request for 
Records (Dentons file: 580694-1) 
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Thanks Jonathan.  Provided you can confirm by return that there is nothing in either Alberta Court of Queen’s Bench 
Action 2003 08412 or Alberta Court of Queen’s Bench Action 2003 08204 which requires urgent attention, then I have 
no concerns with a slight delay in providing the materials to us.  Please advise. 

As far as your position below re: “privileged communications” is concerned, we will revert once I have had an 
opportunity to discuss this with the Receiver and we have considered your position. 

Thank you for copying Mr. Payne and Mr. Duke into this email chain.  I have attached a copy of the signed Receivership 
Order to this email for their information.   

By copy of this email to Mssrs. Payne and Duke: 

 I can confirm that we act for the Court-appointed Receiver of the Respondents (“Respondents”) named in the
attached Order,

 As such, the Receiver has the powers set out in paragraph 4 of this Order, including the power set out in
paragraph 4(j) (but subject to the concluding language of paragraph 4),

 I would accordingly ask that Mssrs. Payne and Duke provide us with:
o copies of the relevant pleadings/court documents in respect of those actions in which they are acting for

any of the Respondents,
o a summary of the nature of these actions and the involvement of any of the Respondents in those

actions, and
o their advice with respect to whether there are any pressing or urgent steps required of any of the

Respondents represented by them in these actions.

Perhaps once we have received these initial materials we could set up a call to discuss matters further. 

Regards, 

Randal Van de Mosselaer 

403.260.7060  DIRECT 
403.260.7024  FACSIMILE 
rvandemosselaer@osler.com 

 

Suite 2700, Brookfield Place 
225 – 6th Avenue S.W. 
Calgary, Alberta, Canada T2P 1N2 
403.260.7000 main 
403.260.7024 facsimile

From: Hillson, Jonathan <jon.hillson@dentons.com>  
Sent: Friday, November 05, 2021 11:09 AM 
To: Van de Mosselaer, Randal <rvandemosselaer@osler.com> 
Cc: Gibson, Krista <kgibson@osler.com>; Bruce Duke <brucedukeesq@gmail.com>; Roderick C. Payne (rodp@hplegal.ca) 
<rodp@hplegal.ca>; Pratt, Elena <EPratt@osler.com> 
Subject: Romspen Mortgage Limited Partnership et al v 3443 Zen Garden Limited Partnership et al - Request for Records 
(Dentons file: 580694-1) 



6

 

Thank you for the email. 

To answer your question, I act for: 
 Absolute Environmental Waste Management Inc in relation to Alberta Court of Queen’s Bench Action 2003 08412; 

and 
 

 Eco-Industrial Business Park Inc in relation to Alberta Court of Queen’s Bench Action 2003 08204. 

I do not act for any party in relation to Alberta Court of Queen’s Bench Action 2003 07790.  I believe that Roderick Payne 
of Hustwick Payne acts for Absolute Environmental Waste Management Inc in relation to that matter.  I do not act for any 
party in relation to any of the US Actions.  The US actions involve many parties most of whom are not subject to the 
Receivership Order but I believe that Absolute Environmental Waste Management Inc, Absolute Energy Resources Inc, Lot 
11 GP Ltd, Lot 11 Limited Partnership and Eco-Industrial Business Park are represented by Mr Bruce Duke of the Duke 
Law Group.  I am copying Mr Payne and Mr Duke on this email so that you will have their contact information. 

I can provide you with the pleadings for the actions where I am counsel of record as well as the producible documents.  I 
can also provide you with the producible portions of our communications file but this will take some time.  As Ms Gurofsky 
may have mentioned to you, I start a two-month Arbitration on Monday, November 8, 2021so I would appreciate your 
patience.  Otherwise, we will not be providing records or granting access to privileged communications as these documents 
are not producible pursuant to Section 6 of the Order.  Therefore, I assume that the reference to “all file materials” excludes 
these documents. 

I will also do my best to provide you with a status report to the various actions where I am counsel of record. 

Please call me if you have any questions 
 
 

 

 
Jonathan Hillson 
Partner 
 
What’s Next? The answer is Talent. With more than 20,000 people, 12,000 lawyers and 200 locations, 
Dentons has the talent for what you need, where you need it. 
 
D +1 780 423 7194 
jon.hillson@dentons.com 
Bio   |    Website 
 
Dentons Canada LLP 
2500 Stantec Tower, 10220 - 103 Avenue NW Edmonton, AB T5J 0K4 Canada  
 
Fernanda Lopes & Associados > Guevara & Gutierrez > Paz Horowitz Abogados > Sirote > Adepetun 
Caxton-Martins Agbor & Segun > Davis Brown > East African Law Chambers > Eric Silwamba, Jalasi 
and Linyama > Durham Jones & Pinegar > LEAD Advogados > Rattagan Macchiavello Arocena > 
Jiménez de Aréchaga, Viana & Brause > Lee International > Kensington Swan > Bingham 
Greenebaum > Cohen & Grigsby > For more information on the firms that have come together to form 
Dentons, go to dentons.com/legacyfirms 

  
Dentons is a global legal practice providing client services worldwide through its member firms and affiliates. This 
email may be confidential and protected by legal privilege. If you are not the intended recipient, disclosure, 
copying, distribution and use are prohibited; please notify us immediately and delete this email from your systems. 
To update your commercial electronic message preferences email dentonsinsightsca@dentons.com or visit our 
website. Please see dentons.com for Legal Notices. 

 

From: Van de Mosselaer, Randal <rvandemosselaer@osler.com>  
Sent: November 4, 2021 3:54 PM 
To: Hillson, Jonathan <jon.hillson@dentons.com> 
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Cc: Gurofsky, Robyn <RGurofsky@blg.com>; Barr, Kevin <KBarr@blg.com>; Willms, Bradon <BWillms@blg.com>; Victor 
Kroeger <Victor.Kroeger@mnp.ca>; Karen Aylward <Karen.Aylward@mnp.ca>; Gibson, Krista <kgibson@osler.com>; 
Pratt, Elena <EPratt@osler.com> 
Subject: FW: Romspen Mortgage Limited Partnership et al v 3443 Zen Garden Limited Partnership et al [BLG-
DOCUMENTS.FID6659357] 
 
[WARNING: EXTERNAL SENDER] 

Hello Jon, 
 
Pursuant to the attached Order, we write in respect of those actions set out at in the final paragraph of paragraph 4 
(immediately before paragraph 5), namely: (a) Alberta Action No. 2003-08412, (b) Alberta Action No. 2003-07790, (c) 
Alberta Action No. 2003-08204 (collectively, the “Alberta Actions”) and (d) Austin County Action No. 1:21-MC-495-RP, 
(e) United States Bankruptcy Court Chapter 11 Proceedings No. 20-10410-HCM and (f) Travis County Action No. Cause D-
1-GN-19-007269 (collectively, the “US Actions”).  (The Alberta Actions and the US Actions being referred to collectively 
as the “Actions”.) 
 
We would be grateful if you could, as soon as possible, provide us with the following: 
 

1. Your advice with respect to whether your office is acting for any of the Respondents in any of the Actions; 
2. If your office is not acting for the Respondents in any of the Actions, your advice with respect to who is acting for 

any of the Respondents in the Actions; 
3. In particular, your advice as to the name and contact information for the lawyer(s) acting for any of the 

Respondents in the US Actions; 
4. Copies of all pleadings, other court filings, and all file materials (including emails) which your office has in 

respect of the Actions; 
5. With respect to any of the Alberta Actions on which your office is acting for any of the Respondents, your advice 

with respect to the current status of the action, the last step taken in the action, the next step which is to be 
taken in the action, and any pressing or urgent matters which require immediate attention in any of the Actions. 

 
It might be most efficient if we could schedule a telephone call during which you could walk us through some of the 
foregoing and help bring us up to speed.  Please let me know what timing would work for you. 
 
I have copied by associate Krista Gibson on this email as she will be assisting with collecting and getting up to speed on 
all of this information.  I have also copied by assistant Elena Pratt as she will coordinate the electronic transfer of file 
materials. 
 
Thanks Jon.  We look forward to hearing from you. 
 
Regards, 
 

 

Randal Van de Mosselaer 
  
403.260.7060  DIRECT 
403.260.7024  FACSIMILE 
rvandemosselaer@osler.com 

 

  

Suite 2700, Brookfield Place 
225 – 6th Avenue S.W. 
Calgary, Alberta, Canada T2P 1N2 
403.260.7000 main 
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403.260.7024 facsimile 

 

 
 

From: CommercialCoordinator QBEdmonton <CommercialCoordinator.QBEdmonton@albertacourts.ca>  
Sent: Thursday, November 04, 2021 2:25 PM 
To: Dufault Brent <Brent.Dufault@albertacourts.ca>; RGurofsky@blg.com 
Cc: SKim@blg.com; Jonathan Hillson <jon.hillson@dentons.com>; dstachnik@millerthomson.com; Van de Mosselaer, 
Randal <rvandemosselaer@osler.com> 
Subject: Re: Romspen Mortgage Limited Partnership et al v 3443 Zen Garden Limited Partnership et al [BLG-
DOCUMENTS.FID6659357] 
 
Good afternoon, 
please find attached the order duly executed by the Honourable Mr. Justice N.J. Whitling. 
 
Regards, 
 

Brent Dufault 
Commercial Duty Coordinator 
Court of Queen's Bench - Alberta 
Calgary Courts Centre 
N24-47 601 - 5 Street SW 
Calgary, AB T2P 5P7 
Edmonton Email: CommercialCoordinator.QBEdmonton@albertacourts.ca 

Calgary Email: CommercialCoordinator.QBCalgary@albertacourts.ca 
  
This communication is intended for the use of the recipient to which it is addressed, and may contain confidential, personal and or privileged information. Please 
contact us immediately if you are not the intended recipient of this communication, and do not copy, distribute, or take action relying on it. Any communication 
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>>> "Gurofsky, Robyn" <RGurofsky@blg.com> Nov/04/2021 10:26 AM >>> 
Brent, 
  
In connection with the application before Justice Whitling this afternoon at 2:00 p.m., please find attached a consent 
order we intend to present to His Lordship, duly executed by Mr. Hillson as counsel to the receivership debtors and me 
as counsel to Romspen. 
  
Kindly forward this to Justice Whitling in advance of the hearing.  We will attend before him to speak to the consent 
order at 2:00 p.m. unless you tell us otherwise. 
  
If you have any questions, please let me know. 
  
Regards, 
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Robyn Gurofsky 
Partner 
T  403.232.9774  |  RGurofsky@blg.com 
Centennial Place, East Tower, 1900, 520 – 3rd Ave. SW, Calgary, AB, Canada T2P 0R3 
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Borden Ladner Gervais LLP 
This message is intended only for the named recipients. This message may contain information that is privileged, confidential or exempt from disclosure under applicable law. Any 
dissemination or copying of this message by anyone other than a named recipient is strictly prohibited. If you are not a named recipient or an employee or agent responsible for delivering 
this message to a named recipient, please notify us immediately, and permanently destroy this message and any copies you may have. Warning: Email may not be secure unless properly 
encrypted. 
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THIS CONSULTING AGREEMENT made this lst day of January, 2011.  

BETWEEN:  

SYMMETRY ASSET MANAGEMENT INC.  
an Alberta corporation (hereinafter referred to as the —Consultant“),  

-and  

ABSOLUTE ENVIRONMENTAL WASTE MANAGEMENT INC. 
an Alberta corporation (hereinafter referred to as the —Corporation“)  

WHEREAS the Consultant and Corporation wish to enter into an 
agreement under which the Corporation shall retain the services of the Consultant 
to provide administrative, operational, financial and strategic advice and services 
and other matters as agreed to from time to time relating to the business intended 
to be carried on by the Corporation.  

NOW THEREFORE the parties in consideration of the premises herein 
and other good and valuable consideration (the receipt of which is hereby 
acknowledged) agree as follows:  

1. CONSULTING  

The Consultant agrees that, for the term and upon payment of the 
consulting fees as hereinafter set out, the Consultant will provide to the 
Corporation:  

(1) administrative services required by the Corporation in furtherance of its 
business which shall include, but are not limited to, internal bookeeping, 
reception, telephone answering, human resources, tax compliance, filing, word 
processing, computer maintenance and other administrative responsibilities as 
agreed to from time to time;  

(2) advice or services relating to the operational activities of the Corporation which 
shall include, but are not limited to, acquisition of real property, representation to 
municipal authorities, development, subdivision, construction, leasing, sales and 
all other aspects of a real property development activities not mentioned above;  

(3) financial advice and services in terms of accounting, budgeting, capital asset 



financing, operational financing, negotiating financing, financial reporting including 
a detailed review and discussion of internal and external financial reports;  

(4) marketing property for sale or lease including negotiations with prospective 
tenants or purchasers, advertising, contract review, coordination of customers and 
tenants; and  

(5) strategic advice including recommendations of real property acquisition, 
development, financing, sales and marketing etc.  

1.2 The Consultant agrees to provide those persons, employees or agents who 
are capable of providing the services as set out and as required by the 
Corporation.  

2.  TERM  

2.1 The term of this agreement shall commence on the lst day of September, 
2009, and terminate on one (1) month written notice by either party.  

3.  CONSULTING FEE  

3.1 The Corporation agrees to pay to the Consultant a Consulting Fee the amount 
of which shall be as agreed to from time to time, but shall consist of three 
components;  

(1) a property management fee calculated as 6% of the annual gross revenues of 
the Corporation as reported in its annual financial statements;  
(2) a sales commission fee calculated as 5% of the gross selling price of any 
property sold by the Corporation as reported in its annual financial statements; 
and  
(3) in consideration of the unique skills, entrepreneurial skills, connections, 
experience and special know-how of the Consultant, a fee equal to 30.5% of the 
gross profit (if any) of the Corporation as reported in the as reported in its annual 
financial statements of the Corporation annually.  

3.2 The Consultant acknowledges and agrees that the Consulting Fee paid shall 
cover all reasonable costs incurred by the Consultant in providing his services 
hereunder. In the event that any extraordinary travel costs or other extraordinary 
costs are to be incurred in providing the consulting or other services, the 
Consultant shall notify the Corporation and obtain prior written or verbal approval 
to incur such costs, which costs shall be reimbursed by the Corporation.  

3.3 The Consultant agrees to verify all expenses requiring reimbursement from 
the Corporation and agrees to submit by invoice to the Corporation, no later than 



30 days of the end of the fiscal period of the Corporation, a detailed statement of 
all such expenses. The Corporation shall pay for all expenses and costs properly 
submitted within 30 days of receipt of invoices from the Consultant.  

3.4 The Consultant agrees that upon 30 days prior notice, the Corporation may 
inspect the records and accounts of the Consultant and the Consultant agrees 
that it shall keep proper records including proper invoices and receipts for 
expenses incurred in the provision of services hereunder.  

3.5 The Corporation shall forthwith provide the Consultant with draft financial 
statements and related corporate income tax returns within 5 business days of 
such items being available following the Corporations fiscal year-end. The 
Consultant shall prepare an account for consulting fees within 60 days of the 
Corporation providing its externally prepared annual financial statements and 
related corporate income tax returns.  

3.6 The Corporation agrees that the goods and services tax shall be collected by 
the Consultant and remitted to the Canada Revenue Agency by the Consultant if 
and when required. All expenses reimbursed to the Consultant which contain the 
payment of goods and services tax shall identify the amount of such goods and 
services tax paid together with registered number of the person to whom such 
goods and services taxes were paid in order that the Corporation can recover 
such costs as input tax credits. In the event that that information is not available, 
the Corporation shall not be required to reimburse the Consultant for any goods 
and services taxes paid.  

4. TERMINATION  

4.1 This Agreement may be terminated upon the happening of any of the 
following events:  
(1)  either party being adjudged bankrupt;  

(2) either party being guilty of any default or misconduct or breach or 
nonobservance of any of the stipulations contained herein;  

(3) if the Consultant unreasonably refuses or fails to provide any consulting 
services as may be reasonably required by the Corporation; and  

(4) if the Consultant or his employees are guilty of conduct detrimental to the 
business of the Corporation.  
5.  GENERAL  

5.1 The Consultant shall not be liable for any interruption of service to be provided 
hereunder due to acts of God or any other cause beyond the control of the 



Consultant, and shall not be required to supply any service to the Corporation 
while interruption of service due to any such cause shall continue.  

5.2 This Agreement may not be assigned by the Corporation without the prior 
written consent of the Consultant.  

5.3 Any notice required or contemplated hereunder shall be sufficiently given if 
delivered to either party at the address set out above and any notice so mailed by 
registered mail shall be conclusively deemed to have been given and received on 
the date it is so delivered or seven (7) days following the date of mailing. Any 
party may change its address at any time by notice in writing to the other party.  

5.4 This Agreement constitutes the entire contract between the Consultant and 
the Corporation and no agreement, understanding, representation or warranty, 
either express or implied, other as contained herein and whether given heretofore 
or given hereafter, shall in any way change, vary, alter, add to or modify the terms 
hereof.  

5.5 The Corporation agrees that any waiver of default or defaults by the 
Consultant hereunder shall not constitute a waiver of any subsequent default or 
defaults or be construed as a representation that the Consultant has waived any 
subsequent default or defaults.  

5.6 This Agreement shall be governed by and construed in accordance with the 
laws of the Province of Alberta.  
5.7 Time shall be of the essence of this Agreement.  

5.8 This Agreement shall enure to the benefit of and be binding upon the parties 
hereto, their respective heirs, executors, successors and assigns where permitted 
hereunder.  



IN WITNESS WHEREOF the parties hereunto have set their hands and seals or 
affixed their corporate seals duly attested to by the proper officers in that behalf all 
as of the day and year first above written.  

SYMMETRY ASSET MANAGEMENT INC.  

Per:  _____________________________  
Dan White  

ABSOLUTE ENVIRONMENTAL WASTE MANAGEMENT INC.  

Per:  _____________________________  
Mohammed Farooq  
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